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1  general  wilhont 


I.  WiW  IS  a  ^l^tgdtDas- 

A  HioKwAV  U  a  right  of  passage   for  ihe  public 
di»tincIion. 

The  tcnn  "  Highviay"  cxtenda  to  all  piiblicwaya. 

Tliere  arc  three  kinds  of  ways )  I .  A  footway  (n) ;  2.  A  foot  and  horse 
way,  which  is  also  a  pack  or  drift  wayi  3.  A  foot,  horse,  and  cart  way  (b), 
1  Iiuf.  56. 

A  common  street  and  a  king's  highu-ay,  though  formerly  distingiushed, 
are  uow  eqUHlly  public  way^s.  1  SIra.  44. 

The  size  of  the  way  is  not  material;  a  right  of  way  for  alt  persons  1«  pass 
and  repass,  with  their  carts  and  carriB)^ii,  is  not  restrained,  because  all 
carriages  cannot  pass  and  repass.  R.  v.  Lyoa,  b  D.  If  R.  497. 

All  open  river,  common  [n  all  men,  is  a  liigliway.  10  Mod.  382.  But  it 
was  observed  by  Mr.  Justice  hulUr,  in  3  T.  B.  263,  that  a  nai-igablc  river 
and  a  higliway  are  perfectly  distinct;  and  that  if  a  river  should  happen  to 
be  choakcd  up  with  mud,  that  would  not  give  the  public  a  riglit  to  cut 
another  passage  through  the  adjoining  lands;  though  it  ia  quite  clear,  as 
obseri'ed  by  the  same  learned  judge,  that  if  the  usual  track  of  a  highway 
become  impassable,  by  the  overflowing  of  a  stream  or  otherwise,  the  ad- 
jacent ground  will  be  open  to  passengere,  and  bo  become,  in  eflecl,  a  high- 
way, until  the  removal  of  the  obstniction.  Dougl.  74G,  ten.  If  the  water  in 
a  navigable  river  alter  its  course,  the  way  altera  with  it.  Com.  Dig.  Chemin. 
(Al).  and  see  ll'effi.  20. 


How  Created, 


5 


in  any  ^oce  where  there  was  no  market  b^ore,  might  thereby  coniMitet-    now  cREArrn. 

ly  change  the  way  to  it  from  a  private  way  into  a  highway.     AndlKre-  

fore,  the  distinction,  which  is  taken  in  some  books  concerning  this  matter, 
seems  to  be  very  reasonable ;  that  every  way  from  town  to  town  may  be  called 
a  highway,  because  it  is  common  to  all  the  king's  subjects;  and  consequent- 
ly that  a  nuisance  therein  is  a  common  nmsance,  and  punishable  by  indictr 
ment :  but  that  a  way  to  a  parish  church,  or  to  the  common  fields  of  a  town, 
or  to  a  private  house,  or  perhaps  to  a  village  which  terminates  there,  and 
is  for  the  benefit  of  the  particular  inhabitants  of  such  parish,  house,  or  vil- 
lage only,  may  be  called  a  private  way,  but  not  a  hignway,  because  it  be- 
lon^th  not  to  all  the  king's  subjects,  but  only  to  some  particular  persons, 
each  of  whom,  as  it  seems,  may  have  an  action  on  the  case  for  a  nuisance 
therein.  1  Haw,  c.  76, «.  1 ;  Weub.  7 ;  and  JarvU  v.  Dean,  3  Bkigh.  447;  11 
Moo.  354,  S.  C. 

It  seems  the  public  may  have  a  right  to  the  use  of  a  road,  or,  in  other  whcthet  Umt* 
words,  that  there  may  be  a  highway  without  a  thoroughfare.  See  Rugby  "(ut  be  a  tho- 
Ckmiiy  v.  Mernfweather,  11  East,  375,  «.;  Jtex  v.  ZW,  1  Camp,  260.   "~«"'^ 
But  the  correctness  of  this  position  is  ably  denied  by  Mr.  Wellbeloved  in  his 
work  on  HighufoySy  7  to  19,  citing  Wooaver  v.  ffadden,  5  Taunt,  138 ;  and 
the  opinions  of  Abbott,  C.  J.,  Hokoyd,  and  fie«f,  Js.,  in  Wood  v.  Veal,  5  B,  ^ 
^.454;  1  1>.  4- JR.  20,  S.  C. 

As  to  the  right  of  going  on  adjoining  lands,  &c.,  ^eepottf  7. 


IL  ^olD  a  l^lgftfDas  map  i»  crtatelr. 

A  Highway  maybe  created  by  prescription,  by  dedication,  by  act  of  Howrrmtcd. 
Parliament,  or  by  necessity. 

(1)  By  Prescription] — ^The  most  common  mode  in  which  a  highway  is    i.  Bypreicripiiim. 
supported  as  being  such,  is  by  prescription.     If  all  persons  without  distinc- 
tion have  indiscriminately,  for  a  considerable  space  of  time,  without  interrup- 
tion, used  and  enjoyed  a  way,  such  wa^  will  be  presumed  to  be  a  highway. 

A  much  shorter  period  of  possession  will  sufiice  to  establish  a  right  in  tlie 
public,  than  a  right  in  a  private  person  to  a  way.  The  more  open  and 
notorious  the  user  is,  so  much  the  more  is  there  ground  for  presuming  the 
way  a  highway.  If  the  way  was  used  for  the  repairs  of  other  highways,  or 
the  like,  that  would  especially,  if  known  to  the  owner  of  the  soil,  afford 
strong  evidence  of  the  public  right  See  Bex  v.  Wandsworth,  I  B.  ^  A. 
63 ;  3  Stark.  Evid.  63.  Repairs  of  the  way  by  the  parish  would  also  a^ord 
similar  evidence.  Id.;  and  see  7  ^.  <^  C  257,  infra.  The  termini  of  tlic  way 
may  assist  "in  establishing  the  public  riffht,  but  arc  not  conclusive  as  to  it. 
See  2  East,  375 ;  1  Camp.  362.  A  verdict  in  an  issue  taken  as  to  the  right 
of  the  public  to  a  way,  and  finding  such  right  to  exist,  is  afterwards  evidence 
of  the  right  2  East,  355.  Evidence  of  reputation  is  admissible.  1  Fentr. 
189;  3  Camp.  544.    Ante,  SbtHfRCr,  Vol.  II. 

(2)  By  Dedication] — A  way  may  become  a  public  highway  by  a  dcdica-   2.  By  dediration 
tion  of  it  to  the  public  by  the  owner  in  fee. 

Such  dedication  is  either  express  or  implied. 

With  regard  to  an  express  dedication,  it  is  said  by  Chambre,  J.,  in  Wood-  Express. 
yer  v.  Hadden,  5  Taunt.  125:  **  We  know,  that,  in  dedicating  churches, 
there  is,  after  the  work  is  completed,  a  formal  act  of  dedication ;  and,  by 
analogy,  not  only  until  the  work  is  completed,  but  until  the  oumer  has 
shewn  some  intention  of  dedicating  the  soil  to  the  public,  his  right  of  exclud- 
ing them  continues."  A  'formal  declaration  of  such  intention  of  dedicating 
a  way  to  the  public  is  sufficient  But  in  R.  v.  Ward,  Cro.  Car.  266,  it  is 
said,  that  the  mere  laving  out  of  a  way,  though  more  commodious  to  the 
public,  does  not  give  the  public  a  right  of  way  there. 

It  is  not  necessary  that  the  dedication  should  be  by  deed.     In  Marquis 
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VOL.  III. 


6  Ifi^ftfaHiBg  in  {^ncral. 

■Ti«inc*Tio«.   <tfSbfford  v.  Coyitet/,  7  B.  If  C.  257,  the  Court  did  not  exprm  any  doubt 

"  u  to  uiel^ality  of  the  dedication,  which  was  by  pard  dedication.     Nor  can 

any  thine  out  a  parol  dedication  be  presumed,  where  the  public  have  lued 
the  way  for  not  more  than  six  or  aeven  years,  and,  a/ord'ori,  where  they  have 
iiaod  it  for  four  or  five  yean  only.  It  is  also  difficult  loaee  to  whom  a  grant 
can  be  made  \  the  pubUc  cannot  be  the  grantees,  nor  can  a  deed-'poll  be  en- 
rolled in  any  official  custody  for  the  protection  of  the  public. 

This  forma  a  distinction  between  public  and  private  waya.  A  private  way 
i«  an  incorporeal  hereditament,  and  i«  founded  on  a  gnint,  or  on  a  prescrip- 
tion, fnnn  which  a  grant  may  be  presumed.  Heiditii  v.  SAipham,  5  B.  4'  C. 
221 ;  and  auch  grant  cannot  be  presumed,  unless  a  user  of  the  way  has  con- 
timied  witliout  intemiption  for  twenty  years.  See  Moore  v.  Ramon,  3  B. 
4-C.332;  5Z).^R.234,  S.  C.  See  3  Biitgh.US. 
lEanttoL  With  respect  to  what  is  an  implied  dedication,  Lord  EUenborough,  in  R, 

T.  Lhyd,  1  Carnp.  260,  says,  generally,  that  if  the  owner  of  the  soil  throwa 
open  a  way,  and  marka  by  no  visible  distinction  his  intention  to  exclude  the 
public,  a  dedication  will  be  presumed.  So,  in  Sir  John  Lade  v.  Shepherd, 
2  Sira.  1004  ;  and  Duncomhe  v.  SmUh,  WeUh.  61 . 

In  tliecaaeof  Ifoorfv.  *'ea/.5jB.  *^.  454;  1Z).4- R.20,S.  C,  the  con- 
sent of  tlie  owner  in  fee  waa  not  inferred,  though  he  had  Uved  near  the 
■pot  for  twenty-four  years.  But  in  R.  v.  Barr,  4  Camp.  IG,  the  acquies- 
cence of  the  owner  and  landlord  was  inferred,  where  the  way  had  been  used 
a  great  many  years,  during  aucceaaive  tenancies,  and  the  tenanta  had  com- 
plained of  such  user  lo  his  stuward. 

Where  the  owners  of  the  soil  suffered  the  public  to  have  the  free  passage 
of  aitrectin  London,  though  not  a  thorotienfai'?,  for  eight  years,  witliout 
any  impediment,  (auch  as  a  bar  set  across  the  street,  and  shut  at  pleasure), 
which  would  shew  the  limited  right  of  the  public,  it  was  held  a  aufRcient 
time  for  presuming  a  dedication  of  the  way  to  the  public.  And  tliough,  if 
the  land  had  been  under  lease  during  that  time,  or  even  for  n  miicli  longer 
period,  the  acquiescence  of  the  tenant  would  not,  it  seems,  liavc  bound  the 
landlord,  without  evidence  of  his  knowledge.  TriuUei  of  the  Rugby  Charily 
Ji.  Mtrrj/mealher,  11  Eatt,  37S,  H<tfe.  Et  vide  Mantfeld,  C.  J. 's,  judgment, 
5  Taunt.  142. 

In  a  recent  case,  an  inference  of  dedication  was  allowed,  where  the  way 

bad  been  used  hut  ibr  four  or  five  years,  and  was  in  an  unflnisbed  state,  being 

only  partly  paved.  Jarmt  v.  Dean,  3  Biogh.  ^1 ;  11  it.A/oor«,  354,  S.C. 

STJ?"!S3!^f"        "*  oripnally  eBlabliahinK  a  bar  or  obstruction,  rebuts  Ihe  presumption 

of rir<lQ«™n-       .,„  ^..^,„■.,....  L  .,.,  [,„i,irrl,<.r~'-  '- • ^--  ■' '■'■"- ■-"■ 
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it  was  considered  Uiere  could  not  be  a  partial  dedication,  although  there  bydbdicatiom. 

mkht  be  a  grant  of  a  footway  only.    See  WeUb,  50. 

^The  dedication  must  be  made  by  the  owner  in  fee.    Therefore,  where  the  Dadicfttian  imuc 

land  over  which  the  way  was  claimed  had  been  leased  for  ninety-nine  years,   ^  ^  omr  in  fise. 

though  it  had  been  paved*  and  lighted  by  the  puUic,  and  in  a  public  statute 

called  one  of  the  streets  of  Westmimier,  such  user  of  the  way,  tnough  exten- 

rive,  being  bv  the  consent  of  the  leasee  only,  was  held  not  bindi^  on  the 

owner  of  the  mheritance;  and  that  when  the  lease  expired,  he  might  prevent 

thepublic  from  using  it   Wood  v.  Feal,  5  B.  ^  A.  454 ;  ID.^R,  20,  S.  C. 

The  consult  of  the  Crown  will  not  be  inferred  from  long  use  of  a  way  by  OooMBt  of  Crown, 
the  public  over  crown  lands  in  the  occupation  of  a  tenant.  Harper  v. 
CharUsttfortk,  4  B.  ^  A.  574.  Nor  will  such  an  inference  be  drawn  where 
certain  persons  are  by  statute  entitled  to  use  it,  though,  in  fact,  all  the  public 
had  used  it  for  seventeen  years.  R,  v.  Si.  Benedict,  4B.SfA,  447.  In  fact,  to 
bind  the  Crown,  an  express  consent  is  necessaiy. 

In  order  to  render  a  way  a  highway  froin  dedication,  it  is  essential  that  CooMiit  of  iwbiic. 
the  public  should  assent  to  it,  by  actual  user.     If  there  be  not  such  consent 
by  user,  the  parish  are  not  boimd  to  repair  it   See  R.  v.  St,  Benedict,  4  B, 
ifA.447\  WeUb.  63;  R.  v.  Paddington  Festry,  9  B.^  C.456. 

(3)  By  Act  of  Parliamenf^ — A  highway  may  be  created  by  an  act  of  hj^^^^"' 
Pariiaoient,  containing  a  specific  enactment  as  to  it    See  SutcUffe  v.  Green-    ""^'^^ 
wood,  8  Price,  535.    The  provisions  contained  in  the  act  must  be  strictly 

complied  with,  bef<»re  the  way  can  be  established,  or  the  liability  to  repair  it 
enforced.  IFeUb,  67.  Therefore,  where  notices  were  remiired  to  be  given,  but 
appeared  not  to  have  been*  given,  the  proceeding  under  the  act  was  held 
invalid.  R.  v.  Hastingfield,  2  M.  ^  S.  558,  post,  13. 

Where  a  way  has  been  recognized  as  public  in  an  act  of  Parliament  for 
making  streets,  squares,  &c.,  it  is  not  necessary  that  it  should  be  adopted 
by  the  parish  to  make  it  a  public  way.  R.  v.  Lyon,  5D,^R.  497.  All  per- 
sons are  presumed  to  have  consented  to  an  act  of  Parliament 

(4)  By  Necessitff] — If  a  highway  be  impassable  from,  being  out  of  repair,   4.  By  neccnity. 
or  otherwise,  the  public  have  a  right  to  pass  in  another  line,  and,  for  this 

purpose,  go  on  the  adjoining  ground ;  and  it  makes  no  difference  whether  it 
be  sown  with  grain  or  not  1  RoU.  Ah.  390,  a.  pi.  1.  j*  h.  pi,  1. 

And  it  is  clear  law,  established  by  a  number  of  cases,  particularly  that 
ofAbsor  V.  French,  B.  R,  M,  30  Car.  2 ;  2  Show,  21 ;  2  Lev.  234,  S.  C. ;  and 
Henns  Case,  Sir  W.  Jones,  296;  that  where  a  common  highway  is  out 
of  repair  by  the  overflowing  of  a  river  or  any  other  cause,  passengers  have 
a  right  to  go  upon  the  adjacent  groimd.  So,  if  the  water  impair  me  banks 
of  a  navigable  river,  (which  indeed  is  considered  as  a  highway),  it  is  justifi- 
able to  so  upon  the  nearest  part  of  the  field  next  adjoining.  1  Ld,  Raym.  725. 

It  ham  been  holden,  that  if  &ere  be  a  highway  in  an  open  field,  and  die 
people  have  used  time  out  of  mind,  when  the  ways  are  bad,  to  go  by  out- 
lets on  the  land  adjoining,  such  oudets  are  parcel  of  the  way ;  for  the  lung's 
su^ects  ought  to  nave  a  ^ood  passage,  and  the  good  passage  is  Uie  way, 
and  not  the  beaten  track  omv ;  irom  whence  it  follows,  that  if  such  outlets 
be  sown  with  com,  and  the  beaten  track  be  founderous,  the  king's  subjecta 
may  justify  going  upon  the  com.  1  Haw.  c.  76,  s.  2.  See  Sir  E.  Dmh- 
emhe's  Case,  Cro.  Car.  366. 

And  it  has  been  held,  that  where  a  man  incloseth  and  doth  not  make  a 
^ood  way,  (bb  in  such  case  he  is  bound  to  do,  by  reason  of  the  inclosure), 
It  is  lawfiil  tor  passengers  to  make  saps  in  his  hedges  to  avoid  the  iU  way, 
10  that  they  do  not  go  further  into  nis  inclosed  grounds  than  is  needflil  for 
avoiding  the  bad  way.  HemCs  Case,  Sir  W.  Jones,  296;  Ahsor  v.  French^ 
2  Show.  21 ;  2  Lev.  234;  1  Lord  Raym.  725,  S.  C. 

But  it  is  ouestionable  whether  such  gaps  could  be  made,  where  it  is  not 
tbe  owner  s  mult  that  the  way  is  impassable,  and  where  there  is  no  imme- 
morial  custom  to  travel  over  the  pla^  stopped  up  by  the  fences. 

This  privil^e  of  going  over  the  «4ivining  lanos  is  confined  to  highways; 


^i0osss  in  geiuia). 

and  the  grantee  of  &  private  vay  has  no  such  privilege,  generally  sp«akiiig. 
Taylor  v.  Wkilehead,  Dougl.  745  (a)  ;  huliard  v.  Harruon,  iM.SfS.  387 ; 
1  Saund,  323,  n.  6.  If  I  have  a  private  way  without  h  gate,  and  a  eate  is  hung 
up,  an  action  lies  upon  the  case,  for  I  have  not  my  way  as  Iliad  before. 
Litl.  R.  267.  So,  if  one  grant  me  a  way,  and  atlerwards  dig  trenches  in  it 
to  my  hindrance,  I  may  fill  them  up  asain.  Gad.  53.  But  if  a  way 
which  a  man  has,  become  not  passable,  or  become  very  bad,  by  the  owner 
of  the  land  tearine  it  up  with  hu  carts,  and  eo  the  same  be  filled  with  water, 
yet  he  who  has  uie  way  cannot  dig  the  ground  to  let  out  ^e  water,  for  he 
has  no  interest  In  the  soil.  But  in  such  ease  he  may  bring  hb  action 
against  the  owner  of  the  land  for  spoiling  the  way,  or  perhaps  he  may  go 
out  of  the  way,  upon  the  land  i^  the  wrong  doer,  as  near  to  the  bad  way  as 
he  can.  God.  52. 


HI.  ®f  tfie  <liDiuTs|iip  of  Hie  ^ofl,  ift.  l\\  ^^fg^fnaits. 

vn  th>  The  freehold  of  the  highway  is  in  him  that  hath  the  freehold  of  the  soil ; 

SIj^E.*^  but  the  free  passage  is  for  all  the  king's  liege  people.  2  Intt.  705.  And  see 
Sir  John  Lade  v.  Shepherd,  2  Slra.  1044. 

The  king  has  nothing  but  the  passage  for  himself  and  his  people;  for  the 
freehold  and  all  profits  belone  to  the  owner  of  the  soil,  and  all  the  trees 
upon  it  and  mines  under  it,  which  may  be  extremely  valuable.  1  Burr.  143. 
Nor  does  the  soil  vest  in  turnpike  trustees,  unless  there  is  b  special  clause 
in  the  statute  for  that  putpose.  Daniton  v.  Gill,  1  Eatl,  69,  See  also  B. 
T.  Merteg  Navigation,  9  B.  ^  C.  95;  B.  v.  Thomat,  9  B.  if  C.  114. 

The  owner  may  maintain  an  ejectment  for  the  soil;   GoodtitU  v.  Alker,  1 
Burr.  133;  Does.  WUHnton,  3  S.  4-  C.413;  and  see  Seatet  y.  Pickering, 
4  Bi(W.  448;  or  trespass  for  any  other  wrongfid  act  done  to  it  or  the  pro- 
fit!. Domutim  V.  Payne,  2  Hen.  Bio.  527;  II  Eatt,  51. 
ibadiid-  Waite  lands  adjoining  to  public  highwavs  are  presumed,  in  the  first  in- 

KtoUfH-  itanco,  to  belong  to  the  owner  of  the  adjoining  land,  and  not  to  the  lord  of 
the  manor;  but  that  presumption  prevails  only  so  long  as  proof  to  the  con- 
twy  is  wanting.     SUel  v.  Prickett,  2  SUtrk.  N.  P.  463. 

W}iere  strips  of  huid  tie  between  a  highway  and  an  adjoining  inclosure, 
the  iirtRUf /oci«  presumption  is,  that  such  strips  of  land,  as  well  uthe  soil  of 
the  highway  ad  medium  jUum  ma,  are  the  |ffoperqr  of  the  owner  of  the  in- 
closure; but  tlie  ptesuniplion  is  to  be  confined  to  that  extent;  for,  if  the  nar- 
'  strip  he  conOguoua  lo,  or  comnnuiicale  with,  open  commona  or  larger 
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rowed;  for  the  evidence  of  ownership,  which  applies  to  the  hu^r  pcntions, 
upliea  also  to  the  narrow  strip  which  communicates  with  them.  Oro$e  v. 
Wett  and  otken^  7  TaunL  39;  and  see  Cook  v.  Green,  11  Price,  736. 

And  the  same  presumption  arises,  whether  the  owner  of  the  a^'oining  in- 
closed land  he  a  freeholder,  copyholder,  or  leaseholder.  Doe  d.  Pring  v  Pear- 
tey,  1  B.SfC.  304. 

And  a  recent  right,  founded  on  an  inclosure  under  an  act  of  Parliament, 
does  not  make  any  distinction  with  regard  to  this  general  law.  Cooke  v. 
Green,  1 1  Price,  736. . 
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IV.  lUpalis  b5  ^  ^Partej^. 

{I)  At  Cowunon  Law] — It  seems  to  be  agreed,  that  of  common  right,  (that  i.  UiMllty  of  p*^ 
is,  bv  the  conunon  law),  the  general  charge  of  repairing  all  highways  lies  Jjj  "^  «»»««»«> 
on  the  occupiers  of  the  lands  in  the  parish  wherein  they  are :  but  particular 
persons  may  also  be  burdened  with  the  general  charge  of  repairing  a  high- 
way, in  two  cases,  namely,  in  respect  of  an  inclosure,  or  by  prescription. 
1  Roll.  Ab,  390;  1  Ventr.  90,  183;  12  Mod.  409;  and  see  the  preamble 
of  the  34  Geo.  III.  c.  64. 

And  to  such  an  extent  is  this  obligation,  that  if  the  inhabitants  of  a  town- 
ship bound  by  prescription  to  repair  the  roads  within  the  township  be  ex- 
pressly exempted,  by  Uie  provisions  of  a  road  act,  from  the  charge  of  repair- 
mg  new  roads  to  be  made  within  the  township,  that  chanre  must  necessarily 
fi£  upon  the  rest  of  the  parish.  R.  v.  Sheffield,  2  T.  R.  106;  and  see 
R.  V.  Oxfordshire,  4  B.  ^  C.  194;  6  D.  ^  R.  231,  S.  C. 

And  upon  the  same  principle  it  was  holden,  that  if  particular  persons  were 
made  chargeable  to  the  repairs  of  such  highways  by  a  statute  lately  made, 
and  became  insolvent,  the  lustices  of  peace  might  put  that  charge  upon  the 
rest  of  the  inhabitants.    Anon,  1  Ld.  Raym.  725  (a). 

And  where  a  statute  enacted  that  the  paving  of  a  particular  street  should 
be  under  the  care  of  commissioners,  and  provided  a  fund  to  be  applied  to 
that  purpose ;  and  another  statute,  which  was  passed  for  paving  the  streets  of 
the  parish,  contained  a  clause  that  it  should  not  extend  to  the  particular 
street :  it  was  held,  that  the  inhabitants  of  the  parish  were  not  exempted  from 
their  common  law  liabilitv  to  keep  that  street  in  repair;  that  the  aviXy  of  re- 
pairing might  be  imposed  upon  others,  and  &e  parish  be  still  liable;  and 
that  the  parish  were  under  the  obligation,  in  the  fint  instance,  of  seeing  that 
the  street  was  properly  paved,  and  might  seek  a  remedy  over,  against  the 
commissioners.  R.  v.  St.  George,  Hanover  Square y  3  Campb.  222;  and  JR. 
V.  Oxfordshire,  AB.SfC.  194;  6  Z).  ^^  JR.  231,  S.  C. 

And  where  a  highway  has  been  converted  into  a  turnpike  road,  and  plac- 
ed under  the  management  of  trustees,  with  a  power  to  collect  tolls  to  be  ap- 
plied to  the  retMurs;  if  the  way  be  out  of  repair,  the  parish  (or  township,  as 
the  case  may  be)  are  the  only  persons  who  are  liable  to  be  indicted,  and 
must  seek  meir  remedy  over  against  the  trustees.  R.  v.  Netherthong,  2  B. 
if  A.  179  (6>. 

No  agreement  can  exonerate  a  parish  from  the  common  law  liability  to  re- 
pair; and  a  count  in  an  indictment  against  the  corporation  of  Liverpool, 
stating,  that  they  were  liable  to  repair  a  highway  by  virtue  of  a  certain 
agreement  with  the  owners  of  houses  alon^de  of  it,  was  held  to  be  bad,  on 
the  ground  that  the  inhabitants  of  the  pansh,  who  arc  prima  facie  bound  to 
the  repair  of  all  highways  within  their  boimdaries,  cannot  be  discharged  from 


(a)  In  this  case,  it  is  said,  two  justices 
msy  order  the  pariah  to  repair.  It 
teemi,  however,  an  indictment  would 
Be;  nor  does  the  power  of  justices  to  in- 
tcHere  very  dearly  appear,  except,  that 
they  may  direct  swnreyors  what  roads  to 
repair.  See  poet,  35.  If  the  parish  was  in 
such  case  indicted,  and  they  pleaded  the 


liability  of  the  individual,  this  case  seems 
an  authority  for  saying  it  Is  sufficient  to 
reply  the  insolvency. 

(6)  As  to  the  apportionment  of  the  fines 
between  a  parish  and  the  trustees  for 
not  repairing  a  road,  see  the  13  Geo. 
III.  c.  84,  s.  33 ;  2  East,  413;  post,  Sect 
XIX. 


I^tg^toays  fn  genera). 

Ricb  lialnlitv  by  any  agreement  with  others,  E.  v.  The  Mayor,  ijc.  of  Li- 
vtTfOol,  3  Eatt,  86;   and  see  Bac.  Abr.  Higkwayt,  (F). 

ft  hai  been  iaid,  the  parish  ore  not  bound  to  repair  those  highways  dedi- 
cated to  the  public  by  ibe  owner  of  the  soil,  without  the  parinh  have  consented 
to  the  dedication.  R.  v.  St.  Benedict,  i  B.  Sf  A.  450.  Tliia  doclrine  was, 
indeed,  questioned  in  the  recent  case  of  if.  v.  Paddinglon  Veitry,  ^B.lfC. 
456.  But  the  judgment  proceeded  upon  another  poinL  It  should  seem,  it 
cannot  be  supported,  for  it  is  the  user  by  the  public,  and  not  by  the  inhabit- 
ants of  a  parish,  which  is  the  test  of  its  being  a  public  road.  This  doc- 
bine,  too,  seems  to  imply  that  the  consent  of  the  parish  is  tlie  foundation  of 
the  liabili^;  now,  a  pansh  cannot  consent  to  take  such  a  burden  upon  itself. 
Am  v.  St.  OUeii,  Cambridge,  per  Holroyd,  J.,  5  ^f.  ^  S.  260.  In  the  case 
of  bridges  the  public  utility,  and  not  that  of  the  county,  ia  regarded.  The  doc- 
trine, too,  puts  it  in  the  power  of  a  parish  to  stop  all  improTements  not  im- 
mediately advantageous  to  itself. 

The  liability  of  a  parish  to  repair  does  not  extend  to  private  ways.  Even 
where  the  coromiaaionen  under  en  inclosure  act  had  authority  to  order  any 
penon  to  repair  the  private  ways,  and  they  ordered  the  parish  to  do  it,  it  was 
held  that  the  pariah  was  not  liable,  and  that  the  words  of  the  act  muat  be 
confined  to  any  persons  inleresWd  in  such  ways.  B.  v.  Coltingham,  C  T.  R. 
20  (a).  If  the  parish  relies  on  the  award  of  such  commissioners  of  inclosure, 
to  (new  that  the  road  ia  not  within  their  limits,  evidence  must  be  adduced  that 
the  notices  required  by  the  act  were  given,  or  that  the  subsequent  usagehad 
been  such  as  to  raise  an  inference  that  due  notice  had  been  given.  If  the 
palish  since  the  inclosure  has  repaired  the  road,  the  inference  is  un favourable 
to  the  parish.  R.  v.  Hailingfield,  2  M. /f  S.  158;  and  see  R.  v.  Wathhrook, 
4B.  4-C.732;  7/3.  ^R.  221,  S.C.;po.(,  13. 

The  county,  and  not  the  parish,  is  bound  to  repair  the  road  within  300 
feet  of  the  centre  of  a  public  bridge.  Ante,  Vol.  II.  JJritrgH. 

(a)  R.  1.  Inh.  ef  Eifield,  Silt,  after  anosi  a  pan  of  the  road  leading  over  an 

H.,  1B19,  cor.  Abboll,C.l.,  lUS.iBuTn'i  andent  incloiure  into  the  marshes,  had 

J.,   2Hh  ed.  S3).     Indictment  against  been  occanonally  lacked;  and  that  the 

the  detendanli  for  not  repairing  a  road,  farmers   holding  lands  in  the  marshes 

tailed  WelcA'i  Lane,  and  the  toad  over  formerly  paid  threepence  or  fourpence  an 

the  manhes,  leading  from  the  turnpike  acre  for  carrying  their  bay  through  this 

road  at  Eiifietd  Wath  to  Ibe  govemment  inclosure ;  when  AbbMI,  C.  3.,  stopping 

Ibondry  for  small  arms.  I^ea,  rutt  gmlty.  the  counsel  for  the  Crown,  said,  that  un- 

In  smipon  oflhc  i.idiclnicnl.itH-ascon-  1c-s   the  prowculora   Bcre  prepared    to 
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This  liability  of  the  parish  is  confiiied  to  repairs.    Although  by  13  Geo.      REPiiiKs  by 
III.  c.  78,  s.  16,  po$i,  35 f  36,  justices  may  order  narrow  roads  to  be  wi-         parish. 
dened;  a  parish  is  not  by  the  common  law  bound  to  widen  a  road.     R,  v.  ~~ 

Stretford,  2  Ld.  Raffm,  1169.  And  the  liability  of  counties  to  the  repair  of 
bridges  is  analogous  to  that  of  a  parish  to  repair  roads.  R,  v.  Devonthire. 
4  KJ^  C.671 ;  7  D.  ^  R,  147,  S.  C;  atUe,  fitOlaei.  VoL  II. 

And  the  parish  are  not  by  the  common  law  bound  to  clean  highways; 
therefore  it  has  been  held  not  an  indictable  offence,  that  the  road  is  very 
muddy,  and  so  narrow  that  people  cannot  pass  over  it,  without  danger  of 
their  uves,  unless  it  be  out  of  repair.  2  Ld.  Raym,  1169.  And  the  indictr 
ment  must  expressly  aver  it  to  be  out  of  repair.  Id, 

(2)  Pari  of  Pariikf  when  liable'] — ^The  inhabitants  of  a  township,  district,  or  j.  part  or  mrbh. 
division  of  a  parish  may,  hy  general  prescription,  be  liable  to  repair  all  high-  ^l^m  liabl^ 
ways  in  such  township,  district,  or  division.  R,  v.  Macelesfieilf  1  B,  if  A, 
348.  But  th^  cannot  be  so  liable  ratione  tenurm,  R,  v.  Machynllethy  2  B, 
Sf  C  166.  Nor  can  they  be  liable  under  a  general  prescription  to  repair 
any  particular  roads  only,  semble.  R,  v.  Hat^ld,  4  B.  ^  A.  75.  And  to 
charge  the  township,  &c,  with  the  repair  of  a  particular  road  only,  some 
special  reason  must  be  shewn,  as  in  an  indictment  against  an  individual,  infra. 

The  township,  if  the  prescription  be  to  repair  aU  highways,  will  be  liable 
to  repair  the  old  as  well  as  new  ones.  R.  v.  Netherthong,  2  B,if  A,  179. 

This  prescriptive  liability,  however,  can  never  arise  where  the  way  has 
been  made  within  the  time  of  legal  memory.  R,  v.  Hudson,  2  Str.  909. 
Though,  indeed,  the  formation  of  a  new  way  does  not  interfere  with  the  ge- 
neral prescription,  nor  will  a  recent  addition  of  a  hamlet  to  a  township  nega- 
tive the  prescriptive  liability  of  a  township  generally.  R,  v.  Oswestry,  6  li. 
^&361. 

It  was  considered  in  the  case  otR,  v.  Kingsmoor,  2  B,SfC.  190 ;  3  D.  4*  JK. 
398,  S.  C,  that  an  extra-paroeJual  place  cannot,  as  such,  of  common  right  be 
bound  to  repair  its  own  roads  (a).  Mr.  Wellbeloved,  in  his  work  on  H«$rA- 
wags,  p^e  79,  &c.,  denies  the  correctness  of  this  doctrine. 

The  prescription  being  ancient,  and  without  interruption,  is  presumed  to 
have  haid  its  origin  by  licence  on  an  inquisition  oiad  ^od  damnum,  or  other 
l^al  commencement;  and  it  would  be  very  prejudicial  in  large  parishes,  if 
every  inhabitant  were  liable  to  repair  througnout  that  whole  parish,  when 
die  dme  occupied  in  going  and  returning  might  exceed  the  time  ^pointed 
by  the  law  for  labour. 

But  a  private  agreement  amongst  the  inhabitants,  not  being  ancient,  nor 
confnrmea  on  an  inquisition  of  ad  quod  damnum,  that  some  of  the  inhabitants 
shall  repair  one  part  of  the  highway,  and  some  of  them  another  part,  is  not 
good :  It  may  be  binding  amongst  ihe  parties  thereunto,  so  as,  on  a  breach 
thereof^  one  party  may  have  an  action  upon  the  case  against  the  other ;  but 
with  respect  to  the  public,  they  continue  equally  liable  as  before ;  for  such 
private  agreement  cannot  alter  the  law.  R,  v.  The  Mayor,  Sfc.  of  Liverpool, 
3  East,  84. 

If  the  inhabitants  of  a  township,  who  were  bound  by  prescription  to  repair 
the  roads  within  the  township,  be  expressly  exempted  by  the  provisions  oi 
the  road  act  from  the  charge  of  repairing  new  roads  to  be  made  within  the 
township,  that  charge  must  necessarily  fSul  <»i  the  rest  of  the  parish.  R,  v. 
Sheffield,  2  T,  R.  106. 

The  indictment  against  the  inhabitants  of  a  division,  or  part  of  a  parish. 


(a)  The  indictment  in  that  case  stated,  dictment  was  bad,  as  it  did  not  allege 

"  that  a  certain  way  was  an  andent  com-  that  the  inhabitants  of  the  hamlet  were 

mon  highway,  and  that  a  certain  part,  immemorially  bound  to  repair;  nor,  that 

litnate  in  an  extra-parochial  hamlet,  was  the  hamlet  did  not  form  part  of  a  larger 

OQt  of  repair,  and  that  the  inhabitants  of  district,  the  inhabitants  of  which  were 

the  estra-parochial  hamlet  ought  to  re-  bound  to  repair, 
piir  It ;"  and  it  was  held,  that  this  in- 


l^tgtioB^  in  gmtral. 

should  shew  that  they  have  from  time  immemorial  repaired ;  it  is  not  enough 
to  state,  that  from  time  immemorial  they  oueht  to  repair. 

Anil  unless  the  division  be  chareed  with  the  repair  of  all  roads,  it  aeems  a 
consideration,  for  the  repair  shouldbe  staled.  R.\i.  EecUtJUld,l  B.iA.348. 

In  the  case  of  B.  v.  PendrrruH,  2  T.  R.  513,  it  was  decided,  that  a  pre- 
sentment under  itat.  13  Geo.  III.  c.  78,  S.24,  pojt,  SecLXIV.  (2),  againsta 
smaller  district  than  a  parish,  must  state  eitpresslyAoio  the  inhabitants  thereof 
aro  liable  to  the  cepaiis  of  the  roads. 


the  highway  in  question  is  within  one  of  those  townships,  and  the  residue 
within  the  other,  the  plea  must  specify  how  much  lies  within  the  one,  and 
how  much  within  the  other.  B.  v.  Bridekirt,  1 1  Eatt,  304. 

s-Michnriliitwo        (3)  Highaaui  in  tuo  ParUhei] — If  a  parish  lie  within  two  counties,  and  a 
'■'''^  highway  lying  in  one  part  be  out  of  repair,  the  indictment  must  not  be  against 

that  part  only,  but  against  iha  whole;  Jl.  v.  Clifton,  5  T.  R.  498;  though, 
indeed,  R.  v.  Wetlon,  4  Burr.  2507,  was  to  the  contrary. 

Wliere  a  road  Uy  in  two  parishes,  and  no  division  and  allotment  under  the 
34  Geo.  III.  infra,  had  been  made,  it  was  held,  that  an  indictment  afainst 
one  parish  for  not  repairing  one  side  of  the  road,  ought  to  have  staled,  that 
the  parish  was  liable  to  repair  ad  medium  fihtm  nee.  R.  v.  St.  Pancrat, 
Pe(Ae,  N.  P.  219, 

In  order  to  charve  a  parish  with  the  repair  of  a  highway  l)[ing  m  another 
parish,  some  consideration  must  be  shewn,  and  mere  prescription  is  not  suffi- 
cient.  R.  V.  St.  Gila,  S  Jif.  #  5.  260 ;   ted  vide  R.  v.  Wett  Biding,   York- 
thire,  *  B.^  A.e23;  R.  v.  Eeeteifield,  I  B.  It  J.  348. 
MCco.s,c.M.  The  following  provisions  of  the  34  Geo.  III.  c.  64,  have  been  passed  for 

the  purpose  of  ascertaining  the  boundaries  of  parishes  in  highways,  and 
thereby  enforcing  the  above  common  taw  liability  to  repair. 
Hifhssy  iTlna  Id         The  1  st  sect.,  al^r  reciting  that  the  "  common  highways  in  this  kingdom 
rjjg™^]^^"    are  to  be  maintained  and  kept  in  repair  (except  in  certain  cases)  by  the  in- 
mlMwhupiiu      habitants  of  the  several  parishes  in  which  such  common  highways  are  situ- 
jhObani^lnd      ^^^^  i,ut  it  Irequentiy  happens  that  the  boundaries  of  such  parishes  pass 
through  the  middle  of  such  common  highways,  and  one  side  of  such  high- 
ways IS  situated  in  one  parish,  and  the  other  ude  of  such  highways  is  situated 
in  another  parish,  whereby  great  inconveniences  have  often  arisen  to  such 
parishes  in  Hi'ttling  the  time  anil  manner  of  repairing  and  amending  thi: 
■     *  '  Ihtreby  to  Ihe  piiljlic  from  tl 
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aderstion  oi  the  matter  for  any  further  time,  not  more  than  twentyH)ne      bepairs  by 
days,  nor  less  than  fourteen  days  from  the  day  (^  such  adjournment,  (^        parish. 
w^ich  the  surveyor  not  appearing  shall  have  notice;  on  which  day  the  said 
justices  shall  proceed  to  near  the  parties  and  their  witnesses,  anc^  whether 
the  party  summoned  does  or  does  not  appear,  shall  proceed  to  examine  and 
finally  determine  the  matter  in  fonn  following,  (that  is  to  say) ;  that  it  shall 
and  may  he  lawful  for  such  justices,  and  th^  are  hereby  required,  to  divide 
the  whole  of  such  common  highway  by  a  transverse  line  crossing  sudi 
highway  into  two  equal  parts,  or  into  two  such  unequal  parts  and  pro- 
portions,  as,  in  consideration  of  the  soil,  waters,  floods,   the  ineauality 
of  such  highway,  or  any  other  circumstances  attending  the  same,  uiey  in 
their  discretion  shall  think  just  and  right;  and  to  declare,  adjudge,  and  or- 
do"  (a),  that  the  whole  of  such  highway  on  both  sides  thereof,  in  one  of  such 
parts,  shall  be  maintained  and  repaired  by  one  of  such  narishes,  and  that 
the  whole  of  such  highway  on  both  sides  thereof  in  the  other  of  such  parts, 
shall  be  maintained  and  repaired  by  the  other  of  such  parishes;  and  shall  onkr,  &c.  to  be 
cause  such  their  order,  and  a  plan  of  such  highway,  and  the  allotment  there-  JJ^  ^(^  *^^  ^ 
of  as  before  mentioned,  to  be  fairly  delineated  on  paper  or  parchment,  and        ''**^* 
filed  with  tbe  clerk  of  the  peace  of  the  county  in  which  sucn  highway  shall 
happen  to  He,  and  shall  also  cause  such  posts,  stones,  or  other  boundaries, 
to  be  placed  and  set  up  in  such  highway,  as  in  their  judgment  shaU  be  ne- 
cessary for  ascertaining  the  division  and  allotment  aforesaid." 

It  should  seem,  a  material  variance  between  the  order  made  by  the  par^ 
ties  under  this  clause,  and  the  one  filed  by  the  clerk  of  the  peace,  woula  be 
&tal  to  the  whole  proceeding.  By  a  private  Inclosure  Act  the  comnussioners 
were  directed  to  nz  and  settle  the  boundaries  of  a  jMurish  in  a  certain  man- 
ner therein  specified,  and  to  advertise  in  a  provincud  newspaper  a  descrip- 
tion of  the  boundaries  so  fixed  and  settled.  The  boundanes  so  fixed  and 
settled  were  also  to  be  inserted  in  the  award  of  the  commissioners,  and  to 
be  finally  bindinff  and  conclusive.  The  commissioners  having  fixed  and  set- 
tled the  boundanes  in  the  mode  specified,  duly  advertised  a  description  of 
them,  but  the  boundaries  mentioned  in  the  award  differed  fh>m  those 
which  had  been  advertised.  It  was  held,  that  the  commissioners  had  not 
pursued  the  authori^  given  by  the  act,  and  that  their  award  was  not  bind- 
mg  as  to  the  boundaries  of  the  parish.  R.  v.  Waskbrook,  ^B.Sf  C.  732;  and 
R.  v.  HasUnqgeld,  2M,SfS.  558;  and  vide  ante,  10. 

Sect.  2.  *' That  from  and  after  such  order  and  plan  shall  be  so  filed  with   Each  iwri»h  after- 
the  clerk  of  the  peace  as  aforesaid,  such  parishes  and  the  inhabitants  thereof  ^|f!U^^^eram  lo 
respectively  shall  be  bound,  as  of  common  right,  to  maintain  and  keep  in  a^ted. 
repair  such  parts  of  such  common  highway  so  allotted  to  them  as  aforesaid, 
and  shall  be  liable  to  be  prosecuted  and  indicted  for  neglect  of  such  duty, 
and  shall,  in  all  respects  whatsoever,  be  liable  and  subject  to  all  the  provi- 
sions, r^ulations,'  and  penalties  contained  in  any  act  or  acts  of  Parliament, 
for  the  repair  of  the  hignways  which  are  or  shall  be  in  force,  in  like  manner 
ss  they  are  liable  and  subject  to  with  respect  to  the  repair  of  any  other  com- 
mon highway  within  such  parishes  respectively;  and  also  shall  be  discharged 
from  the  repair  oi  such  parts  of  sucn  highway  as  shall  not  be  inchidca  in 
their  reflective  allotments." 

Sect.  3.  "  That  all  costs,  charges,  and  expenses  to  be  incurred  by  reason  of  Co«u  of  the  |lb- 
sny  of  the  proceedings  before  mentioned,  shall  be  borne  and  defrayed  by  such  <^«e<^N(*- 
two  parishes,  the  same  being  settled  and  ascertained  by  such  two  justices; 
and  m  case  Uie  said  parties  shall  refuse  or  neglect  to  pay  and  discharge  their 
respective  share  of  such  costs  and  expenses,  it  shall  and  may  be  lawful  for 
either  of  such  justices,  or  any  other  justice  of  the  peace  for  the  said  county, 
riding,  or  division,  to  levy  the  same  by  distress  and  sale,  with  the  costs  of 
such  distress,  on  the  goods  and  chattels  of  any  siurveyor  of  the  highwa}rs 
of  the  parish  so  refusing  or  neglecting  to  defray  such  costs  and  cluu-ges  as 
aforesaid.*' 


(a)  Form,  Div.  1.  po$t» 

i 


I^fgftfna^  fn  gmnal. 

Sect 4.  "That  nothing  in  this  act  contained  Bhall  extend,  or  be  con- 
itrued  to  extend  to  affect,  change,  or  riter  in  any  maimer  whatsoever, 
any  boundaiiei  of  countiea,  lordihipa,  hundreds,  manon,  or  any  other  di- 
vinon  of  public  or  private  property,  nor  the  boundaiiee  of  any  parishe*, 
othenriM  than  for  the  jitapoae  of  amending  and  keeping  in  repair  such  par- 
ticular portion  of  the  highways  in  the  manner  hereinbefore  mentioned.' 
Not tn rdiu to  Sect  5.  "That  nothing  herein  contained  riiall  relate,  or  be  constnied  to 

UghjW*  "JJ^  relate,  to  any  highways,  the  repair  of  any  part  of  which  belongs  to  any 
Siiin,  AcTwia)^  bodies  politic  or  corporate,  township,  or  other  such  place,  or  to  any  pn- 
oBt  coiiani.  vale  person  or  peraona  by  the  reason  of  tenure  of  any  lands  or  otherwise 

howsoever,  but  that  the  same  shall  be  conslnied  to  relate  to  such  highways, 
the  repair  of  which  belongs  to  parishes  only :  provided  always,  that  in  case 
any  tuch  body  politic  or  corporate,  township,  or  other  such  place,  or  any 
such  private  person  or  persons  as  aforesaid,  or  any  other  person  and  persons, 
who  sliall  be  bound  by  law  to  repair  one  side  of  any  part  of  any  common 
hi|^way,  ahall  be  desirous  that  the  same  should  be  placed  under  the  regu- 
lations of  (hit  act,  and  that  a  division  and  allotment  thereof  should  be  made 
■ccordine  to  the  proviaions  thereof,  and  the  parties  who  are  bound  to  tlie 
repair  of  the  other  side  of  the  said  highway  shall  consent  thereto,  it  shall 
ana  may  be  lawful  for  such  two  justices  to  make  an  order  for  the  division 
and  allotinent  of  such  highway ;  and  such  order,  when  filed  with  the  clerk  of 
the  peace,  shall  have  ue  like  force  and  eflect  to  all  intents  and  purposes 
whatsoever,  as  u  herein  directed  with  reipect  to  the  like  order  wnere  pa- 
rishes only  are  concerned." 

Sect.  7.  "  That  it  shall  and  may  be  lawfill  for  either  of  the  two  parishes 
between  whom  any  mch  allotment  of  any  hi^way  shall  be  made  by  virtue 
of  this  act,  by  an  order  in  vestry  apecially  ctdled  for  the  purpose,  to  appeal 
to  the  quarter  sessions  of  the  peace  for  the  county  where  such  parishes  lie, 
to  be  holden  next  after  the  time  when  such  order  and  plan  ahall  be  filed  with 
the  clerk  of  the  peace  as  aforesaid,  and  not  otherwise ;  and  that  upon  the 
bearing  of  such  iftpeal,  the  justices  at  such  quarter  sessions  shall  make  such 
order  as  shall  appear  to  them  to  be  just,  either  by  affirming,  quashing,  or 
amending  the  order  of  die  two  justices;  and  shall  allow  coats  to  either  party 
ai  in  their  discretion  they  shall  think  right;  which  order  of  the  quarter  ses- 
sions shall  not  be  removed  by  writ  of  certiorari  or  otherwise,  but  shall  be 
final,  to  aU  intents  and  puipoeee  whatsoever. 

Sect.  S.  "  That  such  complaint,  summons,  adjudication,  and  plan,  may  be 


ApptaL 


Repairs  by  IncUviduaU  by  Prescription,  15 

hedge  time  <mt  of  mind  on  one  mde  of  the  way,  and  a  penon  haying  land      ekpairs  bt 
on  Ste  other  side  make  a  new  hedge,  such  person  shall  be  charged  with  the     iwditidoals. 
whole  repair.    1  SUL  464.  ' 

fiat  if  one  person  make  an  hedge  on  one  ride  of  the  way,  and  another 
peraon  make  an  hedge  on  the  other  ride  of  Uie  way,  they  shaU  be  chargeabb 
to  the  repcur  thereof  oy  moieties.  lb. 

Bat  it  is  said  that  wherever  one  is  botmd  to  repair  a  highway,  or  part 
diereol^  in  respect  of  an  inclosure,  and  he  lays  it  open  again  as  it  was  beroie, 
he  shall  be  fieed  from  the  charge  of  such  repaur.  1  Haw.  c.  76,  s.  7 ; 
2  SatauL  160;  AmbL  295.  But  to  relieve  such  person  by  such  act,  he  must 
prove  that  the  obligation  to  repair  arose  from  encroachment  And  where  de- 
fimdant  removed  an  archway,  which  he  called  an  encroachment,  and  the 
canse  of  his  lialnlity  to  repair,  he  was  held  still  to  be  liable,  as  it  waa 
proved  that  the  aichwa;^  had  been  removed  for  25  years ;  that  the  defend- 
ant had  ever  since  repaired  the  road;  and  that,  previouriy  to  its  removal,  it 
had  been  diere  longer  than  any  living  person  cmud  remember.  B,  v.  Simmer^ 
I  Esp,  IL  220.  If  the  inclosure  is  made  by  act  of  Parliament,  the  obli- 
gation does  not  arise,  JL  v.  Htdhiuiii,  1  Burr,  465,  though  the  inclosure 
was  made  three  yean  after  the  road. 

Whero  the  way  is  altered,  or  changed  and  inclosed  b^  a  legal  proceeding, 
as  by  a  writ  of  ad  auod  damnum,  or  under  the  authority  of  the  statutes  13 
Geo.  III.  c.  78,  and  55  Geo.  III.  e.  68,  the  owner  of  the  land  is  not  obliged 
to  repair  the  new  road,  unless,  in  die  case  of  a  writ  of  ad  quod  damnum,  the 
jury  impose  the  bur^n  upon  him,  or  the  new  road  lie  in  another  parish. 
£g  parte  Fenner,  3  Ati.  772;  1  Burr.  461 ;  WeUb.  92. 

So,  where  a  h^hway  is  inclosed  under  the  authority  of  an  act  of  Parliar 
ment  far  diriding  and  inclosing  common  fields,  the  person  who  incloses 
the  way  is  not  bound  to  repair  it  Id. ;  and  R.  v.  Commissioners  of  LlandiUo, 
2T.IL  232. 

In  the  case  of  foo^wlhs,  all  stiles  between  different  incloeures  must  be 
kq>t  in  good  repair  by  the  occupier  of  the  field.  1  Salk.  357, pL  3;  7 
Mod.  55. 


VI.  3Ke{«tts  bs  itibfbQmls  in  xt%9ttt  of  ^rtsoiptiom 

A  PABTicuLAB  peTsou  may  be  bound  to  repair  a  highway  in  respect  of  a  par-  RMMin  by  pra- 
ticular  prescription  ;  and  it  is  said,  that  a  corporation  aggregcUe  may  be  com-  i^piJon. 
pelled  to  do  It,  by  force  of  a  general  prescription,  that  it  ought  and  ha^ 
used  to  do  it,  without  shewing  that  it  used  to  do  so  in  respect  of  the  tenure 
of  certain  lands,  or  for  any  other  conrideration :  because  such  a  corporation, 
in  judgment  of  law,  never  dies ;  and  therefore,  if  it  were  ever  bound  to  such 
a  duty,  it  must  needs  continue  to  be  always  so ;  neither  is  it  any  plea,  that 
such  a  corporation  have  always  done  it  out  of  charity,  for  what  it  hath 
always  done,  it  shall  be  presumed  to  have  been  always  bound  to  do.  But 
it  b  said,  that  sl  person  cannot  be  charged  with  such  a  du^  by  9i  general 
prescription  frt>m  what  his  ancestors  have  done,  unless  it  be  for  some  special 
reason,  as  the  having  lands  descended  from  such  ancestors,  which  are  « 

holden  by  such  like  service.  1  Haw.  c.  76,  «.  8. 

An  aegr^^te  body  of  persons,  who  compose  the  inhabitants  of  a  district 
or  division  m  a  parish  or  township,  may  be  liable,  by  general  prescription, 
to  repair  aU  highways  in  the  district  IL  v.  Ecclesfield,  1  B.  Sf  A.  348 ; 
and  tne  cases  anie,  11. 

As  to  when  an  eztrarparochial  hamlet  \b  liable  by  prescription,  see  antCf  1 1 . 
'  We  have  seen  that  one  parish  is  not  liable,  by  prescription  only,  to  repair 
h^ways  in  anotiier  parish.  B.  v.  St.  Oileis^  5  Mi^S.  260;  ante,  11.  In 
that  case,  on  an  indictment  aeainst  a  parish  for  non-repair  of  a  highway 
lying  within  it,  a  plea,  that  tiie  inhabitants  of  another  parish  have  repaired 
and  been  used  ana  accustomed  to  r^^r,  and  of  right  ought  to  have  repaired, 
held  01,  for  the  plea  ought  to  have  shewn  a  conrideration. 


^^fgbina^  (n  gmnal. 

An  indiTidual,  who  is  charged  with  repsjn  ralitme  lenurir,  cannot 
izciue  himself  by  a  plea,  that  the  grantor  conveyed  the  lands  to  liim  dia- 
chai^ed  of  the  burthen;  2  Saurtdert,  159;  and  uie  tenant  of  each  part  of 
the  ^d  U  liable  to  the  whole  burthen ;  and  if  the  crown  becamea  the  owner 
of  them,  and  grants  any  part  of  them,  the  obligation  to  repair  will  revive, 
and  the  grantee  be  liable.     Regina  v.  D.  of  Buccleugh,  1  Saik.  3S8. 

The  owner  of  land,  however,  is  not  bound  to  repair  a  new  road  made  by 
virtue  of  a  writ  of  ad  quod  damauni ;  but  the  parish  is  hable,  because  their 
labour  is  transferred  only  from  the  old  to  the  new  road.  But  if  the  new 
road  lies  in  a  different  parish  from  the  old,  he  who  sues  out  the  writ  must 
make  and  repair  the  road ;  Ex  parte  Femtrr,  3  AUc.  77 1 ;  though  the  mere 
fitct  of  making  a  road  will  not  render  the  maker  liable  to  repair.  B.  v.  Wood, 
Cro.  Car,  266.    Here,  the  writ  had  been  sued  out,  but  no  licence  granted. 

It  seems,  that  an  indictment  charging  a  tenant  in  fee  simple  with  having 
used  of  right  to  repair  such  a  way,  by  reason  of  the  tenure  of  his  land,  is  cer- 
tain enough,  without  adding,  that  hit  ancestors,  or  those  whose  estate  he 
hath,  have  always  so  done ;  for  that  is  impUed.  1  Haw,  c.  76,  i,  8.  And 
in  the  case  oTRidtr  v,  SmilA,  3  T,  R.  766,  it  was  determined,  that  in  an  ac- 
tion on  the  case  for  not  repairing  a  private  highway  leading  through  the 
defendant's  close,  it  is  sufficient  to  allege  that  the  defendant,  by  reaion  of  his 
pottttiUm  of  the  taid  dote  called,  &c.  and  of  two  closes  of  land,  with  the  ap- 
purtenances, conti^ous  and  next  adjoining  thereto,  is  bound  to  repair  the 
said  way.  The  indictment  must  set  forth  where  those  lands  lie.  2  Halt,  181, 

A  presentment  by  a  justice  against  individuals  hable  to  repair,  for  not  re- 
pairing, is  permitted  by  13  Geo.  111.  c.  78,  s.  23.  See  the  clause  infra,  and 
perf,  Sect.  XIV.  (2). 

Where  lands  have  been  given  for  the  repair  of  the  road,  justices  are 
authorized  to  apply  the  rents.   Id.  ».5\,  infra. 

The  trustees  of  turnpike  roads  have  a  general  power  to  negotiate  with  in- 
dividuals bound  to  repair  roads  within  their  trust  3  Qeo.  IV.  c.  126,  s. 
106,  pott,  pitalitoBitf,  QvntpAf 


VII.  ^latuics  mfoning  ^lUpafis,  tn&en  ^parteg  not  liable. 

iiutiak  oBinfoi-        By  Stat.  13  Geo.  III.  c.  7S,  a.23,  "every  surveyor  shall  and  may  from  time 

IS^  miy^orfti  to  timepveiiifnrmBtii}n(ii)upon«ith  to  the  «aid  jwiticM,  or  any  two  or  mote 

hlghwivi.  liable  III  of  [hi-ni,  of  all  such  highways,  and  of  alt  bridges,  cause  way  ii,urnuvcini:nts,  upon 

h>  """  ^11^.  f^  audi  highwnya  aa  are  oiil  of  ri'pnir,  mid  ciijilit  to  be  repaired  by  any  pi 
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peace,  in  their  open  sessions,  shall  and  may  inquire,  by  such  ways' and  means  statute  duty. 
as  they  shall  thmk  fitting,  into  the  value  of  all  such  lands  so  given,  or  to  be   fimn  at  the  most 
given,  and  order  the  improvement  and  employment  of  the  rents  and  profits   fcnimnred  raiue. 
thereof  according  to  the  will  and  direction  of  the  donor  of  such  lands,  if  they 
find  that  the  persons  so  intrusted  have  been  negligent  or  faulty  in  the  perform- 
ance of  their  trust,  (except  such  lands  have  been  given  for  the  uses  aforesaid 
to  any  college  or  hall  in  either  of  the  universities  of  this  kingdom,  which  have 
visitors  of  their  own),  any  law,  statute,  usage,  or  custom  to  the  contrary 
notwithstanding." 

As  to  enforcing  repairs  by  indictment  at  conmion  law.   See  pastf  Sect   indictment. 
XIV.  (1). 


y III.  Sbtatutts  enforcing  iiUpafts  fntm  T&Bxist  liable. 

In  aid  of  the  common  law,  statutes  have  been  passed  to  enforce  the  proper 
repair  of  highways.  The  principal  act  now  in  force  is  the  13  Geo.  III.  c.  78, 
(termed  the  general  highway  act);  and  besides  this,  there  are  the  auxiliary 
acts  of  d4  Geo.  III.  c.  64;  34  Geo.  III.  c.  74;  42  Geo.  III.  c.  90,  s.  174; 
44  Geo.  III.  c.  52;  54  Geo.  III.c.  109;  55  Geo.  III.c.  68;  and  7  Geo.  IV. 
c  64,  8.  16.   The  acts  and  law  relating  to  turnpike  roads  will  be  found  pott. 

We  wiU  classify  these  enactments,  and  the  constructions  to  be  put  thereon, 
under  the  following  order : 

1 .  Personal  labour,  (or,  in  its  technical  words,  ''statute  dubr,")  how  perform- 
ed, and  who  liable  to.  2.  Compositions  in  lieu  thereof.  3.  Assessments  in  aid 
of  repairs.  4.  Materials  for  repairs.  5.  What  highwajrs  to  be  repaired 
first.     6.  Width  of  highways.     7.  Direction-posts,  mile-stones,  &c. 


DIvUoQ  of  lUlh 
ject* 


(1)  Jitatute  9uts^  anH  hohi  yetformell^  &r. 

By  staL  34  Geo.  III.  c.  74,  s.  4  (a),  ''the  said  surveyor  to  be  appointed  by 
the  said  act  (postf  Sect  XII.)  together  with  the  inhabitants  and  occupiers  (b) 
of  lands,  tenements,  woods,  tithes,  and  hereditaments,  shall,  at  proper  seasons 
in  every  year,  use  their  endeavours  for  the  repair  of  the  highways,  and  shall 
be  chai^able  thereto  as  foUoweth :  (that  is  to  say),  every  person  keeping 
a  waggon,  cart,  wain,  plough,  or  tumbrel,  and  three  or  more  horses  or  beasts 
of  draught,  used  to  ^raw  the  same,  shall  be  deemed  to  keep  a  team,  draught, 
or  plough,  and  be  liable  to  perform  statute  duty  with  the  same,  in  the  parish, 
township,  or  place,  where  he  resides ;  and  shall,  six  da3r8  in  every  year  (c), 
(if  so  many  dajrs  shall  be  found  necessary),  to  be  computed  from  Michaelmas 
to  MickaeimaM,  send,  on  every  day  and  at  every  place,  to  be  appointed  {d)  by 
&e  surveyor  for  the  amending  the  highways  m  such  parish,  township,  or 
place,  ome  wain,  cart,  or  carriage,  iumiuied,  after  the  custom  of  the  country, 
with  oxen,  horses,  or  other  catUe,  and  9II  other  necessaries  fit  to  carry  things 
for  that  purpose,  and  also  two  able  men  with  the  same ;  which  duty,  so  per- 
fivrmed,  shall  excuse  every  such  person  from  his  duty  in  such  parish,  town- 
ihip,  or  ^ace,  in  respect  of  all  lands,  tenements,  woods,  tithes,  or  heredita- 
ments, not  exceeding  the  annual  value  of  50/.,  which  he  shall  occupy  therein ;" 

"  And  every  person  keeping  such  team,  draught,  or  plough,  and  oc- 
cupying in  the  same  paiish,  township,  or  place,  mnds,  tenements,  woods, 


Proportions  of 
statute  lalxMO'. 


Persons  keeping  ■ 
teem,  dnuaght,  or 
plough,  and  not 
occupying  above 
BOI.  a-year  in  the 
parish  where  he 
resides,  shall  send 
for  six  days  one 
carriage  aiid  two 


If  occupying  A<V.a- 
year,  aoore  SOL  a- 
year  in  the  same 
parish; 


(a)  By  thtt  statute,  which  was  passed 
to  explain  and  amend  the  regulations  in 
the  General  Hi(^way  Act,  13  Geo.  III. 
c  78,  reipccdfig  statute  duty,  it  is  enacted, 
s.  7,  that  all  the  clauses,  powers,  and 
provinons  contahied  in  stat  13  Geo.  III. 
c  78,  (except  such  as  were  thereby  re- 
pealed or  altered),  should  continue  in 
force  in  the  same  manner  as  if  they  were 


re-enacted  in  that  act. 

(6)  See  the  construction  of  this,  and 
who  are  liable,  pott,  80,  and  further 
pott,  29,  Assessments. 

(c)  As  to  when  persons  may  exempt 
themselves,  during  the  seed  months, 
post,  20. 

(d)  As  to  such  appointment — post,  21. 


CUpTlKf  I« 

tuwhn  ten 


s  in  etnnai. 

,  HlhH,  or  bereditainenti,  of  the  yearly  value  of  501.  ovtr  and  beyond  the 
'  Mtd  yearly  value  of  90'.,  in  respect  whereof  such  team  duty  shall  be  per- 
ftnnedj — and  eveiy  nich  person  occupying  lands,  tenemenla,  voods,  tithe*, 
or  hereditaroenti,  of  the  yearly  value  of  50/.,  in  any  other  parish,  township, 
or  place,  beside*  that  wherein  he  resides;— and  every  other  person  not 
keeping  a  team,  draught,  or  plough,  but  occupying  landa,  tenementa,  woods, 
tithes,  or  hereditaments,  of  the  yearly  value  of  50/.,  in  any  pariah,  town- 
ship, or  place ;  shall  in  like  manner  respectively,  and  for  the  same  number 
of  days,  find  and  send  one  wain,  cart,  or  caniage,  furnished  with  not  less 
than  three  horie*  or  four  oxen,  and  one  horse,  or  two  oxen  and  two  horses 
and  two  able  men,  to  each  wdn,  cart,  or  carriage,  and  in  like  manner  for 
every  501.  per  annum  respectively,  which  eveiy  such  person  shall  fiirther 
occupy  in  anj-  such  parisn,  township,  or  place,  respectively ;  such  wains, 
carts,  or  CBmages,  to  be  employed  by  the  surveyor  in  the  repairing  and 
amending  the  Highways  within  the  parish,  township,  or  place,  where  such 
lands,  &c.  shall  respectively  liej" 

"  And  every  person  who  shall  not  keep  a  t«am,  draught,  or  plough, 

but  shall  occupy  lands,  tenements,  woods,  tithes,  or  hereditamenia,  under 

-   the  yearly  value  of  SOI.  in  the  parish,  township,  or  place  where  he  resides, 

or  in  any  other  parish,   township,  or  place ;  and  every  persm  Iceeping  a 

,   team,  draught,  or  plough,  and  occupying  lands,  tenements,  woods,  tiuies,  or 

'   hereditaments,  under  the  yearly  value  of  SOJ.  in  any  other  parish,  township, 

or  place,  than  that  wherem  he  resides;  shall  respectively  contribute  to  the 

repair  of  the  highways,  and  pay  to  the  surveyor  of  such  parish,  township, 

or  place  respectively,  in  lieu  of  such  duty,  the  sums  following,"  &c.     [See 

now  aa  to  such  sums,  stat  54  Geo.  III.  c.  109,  s.  6, post,  27.] 

"  Provided  that  no  person  keeping  such  team,  draught,  or  plough,  and 
'  performing  duty  with  the  same  as  aforesaid,  in  the  parish,  township,  or 
place  where  be  resides,  and  not  occupying  lands,  tenements,  woods,  tithes, 
or  hereditaments,  within  the  same,  of  the  yearly  value  of  30/.,  shall  be 
obliged  to  send  more  than  one  labourer  with  such  learn,  draught,  or  plough." 
[See  OS  to  the  composilions  in  lieu  of  statute  duty,  pott,  21 .] 

By  sect.  2,  "every  person  who  shall  not  keep  a  team,  draught,  or  plough, 
but  shall  keep  one  or  more  cart  or  carit,  and  one  or  two  horses  or  beasts 
of  draught  only,  used  (o  draw  in  each  of  such  certs  upon  the  highway, 
shall  be  obliged  lo  perform  his  statute  duty  for  the  like  number  of  days  with 
•Ucb  cart  or  carts,  and  horse  or  horses,  or  beasts  of  draught,  and  one 
labourer  to  attend  each  cart ;  or  to  pay  for  the  lands,  tenements,  woods. 


each  cart ;  or  to  pay  fo 

.i.tils  «-l,i,-)i  Iw  sliiifi   M,a 
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perMO  liable  to  perfonn  such  duty  shall  forfeit  such  sum  as  the  duty  so  re-  statutb  putt. 
quired  of  him  shall  bear,  in  prc^M>rtion  to  the  forfeiture  hereby  inflicted  foir 
every  neglect  in  performing  duty  with  a  team,  draught,  or  plough." 

Sect.  37.  *'  Every  such  surveyor  shall,  fix)m  time  to  time,  give  to,  or  cause  wiuit  nocke  to  b» 


to  be  left  at  the  house  or  usual  place  of  abode  of  ever^  person  or  persons  so  £!^Sid  ^ 
liaUe  to  peifotm  such  duty  or  labour,  as  in  this  act  directed,  four  days'  no-  ^        ^^' 
tice  (a)  at  the  least,  of  the  day,  hour,  and  place,  upon  which  each  of  the  said 
day's  dn^  shall  be  required  to  be  performed;  and  every  person  or  persons 
making  dUsfiralt  in  finding  and  sending  each  wain,  cart,  or  carriage,  mmish- 
ed  as  aforesaidy  and  such  able  men  with  the  same,  as  herein  required,  or  in 
performing  the  said  duty  at  the  time  and  place,  and  in  the  manner  by  this 
act  directed^  shall,  for  every  such  default  or  neglect  in  sending  such  wain.   FatMt%at»  for 
cart,  or  carriage,  with  such  men  as  aforesaid,  forfeit  the  sum  of  10«.;  and  VSli^^^'" 
for  every  de&ult  in  sending  every  cart  with  one  horse  and  one  man,  3#.;  "*** 
and  for  not  sendii^  every  cart  wim  two  horses  and  one  man,  5*, :  and  every 
person  or  persons  making  default  in  sending  any  such  labourer,  and  every 
person  maihig  defiudt  in  performing  such  labour  at  the  time  and  place,  and 
in  the  manner  dbected  by  this  act,  or  in  paying  such  composition-money  for 
the  same,  as  herein  mentioned,  shall,  for  every  such  neglect,  forfeit  the  sum 
of  Is.  6tL  (h) ;  aU  which  forfeitures  shall  be  applied  for  the  use  of  the  high-  AggUcadop  of  the 
ways  within  Uie  parish,  township,  or  place,  wnere  the  same  shall  arise;  and  fi^Mtuna. 
the  said  soiveyor  shall  fairly  and  equally  demand  and  require  such  duty  and  ^fSth t£e^du- 
labour  from  every  person  or  persons  liable  to  perform  the  same,  according  tyCtiriy  and  equal- 
to  the  directions  or  tins  act,  without  favour  or  partiality  to  any  person  or  ^^' 
persons  whomsoever;  and  if  in  any  parish,  township,  or  place,  it  shall  not  when  the  whole 
DC  necessary  to  call  forth  the  whole  outy  in  any  year,  it  shall  be  abated  in  a  JSSirJ"**  "^ 
just  and  equal  proportion  amonest  all  persons  liable  to  the  same;  and  the 
said  surveyor  may  and  shall,  and  he  is  nereby  reouired,  with  all  convenient 
speed,  afVer  defiudt  made  in  performance  of  such  duty  or  labour  as  aforesaid, 
to  proceed  for  the  recovery  of  the  penalties  or  forfeitures  hereby  inflicted  for 
the  same  respectively,  in  manner  hereinafter  directed,  so  that  the  same  may  be 
recovered  before  he  makes  up  his  accounts  in  the  manner  directed  by  this  act" 
The  notice  to  be  g^ven  under  this  section  must  express  the  particular 
days;  and  it  is  not  sufficient  to  require  the  work  to  be  aone  between  such  a 
day  and  such  a  day.  Reg,  v.  Khne,  2  Lord  Raym,  858 ;  1  Salk.  357,  S.  C. 

In  a  recent  case,  FawceUv.  Fowlu,  1  B,SfC.  394;  \  M,  8(  R,  102;  1  M. 
if  R,  Mag.  Co,  21,  S.  C;  it  was  held,  that  a  notice  by  a  surveyor  to  pro- 
vide a  cart,  horses,  and  man,  with  proper  tools,  to  do  certain  statute  duty,  or 
compound  for  the  same,  was  good. 

See  further  as  to  a  conviction  tmder  this  section,  poit,  21. 

By  Stat.  34  Geo.  III.  c.  74,  s.  2,  **  and  all  such  persons  as  aforesaid  (ante,   Took  to  be 
17)  shall  respectivdy  have  and  bring  with  them  such  shovels,  spades,  picks,  ^^^^'^^^ 
mattocks,  and  other  tools  and  instruments,  as  are  usefol  and  proper  for  the 
puipoees  aforesaid." 

*'  And  all  the  said  persons  and  carriages  shall  diligently  perfonn  the  woik  Manner  or  work- 
and  labour  to  which  tney  shall  be  appointed  by  such  surveyor  for  eight  houxs  ^* 
in  every  of  the  sud  days,  within  sucti  parish,  township,  or  place,  or  in  get- 
ting and  canying  materials  in  and  from  any  other  parish,  township,  or  place, 
tobe  employed  in  the  repair  of  the  highways  of  the  parish,  township,  or 
place,  for  wtdch  they  shall  be  required  to  perfonn  such  duty  and  labour  as 
aforesaid.'* 

"  And  if  any  person  sending  a  team  as  aforesaid,  shall  not  send  a  sufficient  P^^  f*^  ^^. 
labourer  besides  Ate  driver,  (except  as  before-mentioned),  or  if  any  such  la-  J^uie  SirwUon  o^ 
bourer  or  difver,  or  tfie  driver  of  any  cart,  required  to  j>erfonn  statute  duty  the  wrveyor. 
as  aforesttd,  shall  refuse  to  work  and  laboiir  during  the  time  above  mention- 
ed, according  to  the  direction  of  the  surveyor,  or  if  any  driver  shall  refuse 
to  carry  proper  and  sufficient  loads,  it  shall  and  may  be  lawful  for  such 
surveyor  to  wscharge  every  such  team,  cart,  or  labourer,  and  to  recover  from 

(a)  Fonn,  Div.  II.  post, 
{b}  8ec  the  further  penalty  imposed,  54  Geo.  III.  post,  21. 
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fj^ig^bia^  in  geiurBl. 

the  owner  of  every  such  learn  ot  cart  the  forfeiture  whicli  evtiy  such  person 
or  persona  would  have  incurred  by  virtue  of  the  said  act,  in  cosenonuch  team, 
cart,  or  labourer  respectively  had  been  sent." 

By  «tat.  13  Geo.  Ill,  c.  78,  a.  43,  "in  order  to  prevent  as  much  as  posu- 
ble  any  inconvenience  to  the  persons  liable  to  perform  statute  duty,"  it  is  en- 
acted,"  that  it  shall  and  may  he  lawful  for  the  infiabitantB  of  every  pariah,  to  wn- 
thjp,  or  place,  at  some  vestiy,  or  other  public  meeting  or  meetings,  to  be  held 
pursuant  to  this  act  (a),  to  appoint  three  months  in  every  year,  within  which 
no  statute  duty  shall  be  performed;  nidelicel,  one  month  m  the  spring,  to  be 
called  ^e  utd  month;  one  month  in  the  summer,  for  the  hay  harvest;  and 
one  other  month  in  the   summer,   for  the  com  harvest:   provided,  that 
notice  in   writing  (b)  be   given  of  the   times  so   appointed  to   the   sur- 
veyor of  such  parish,  township,  or  place  respectively,  and  also  to  the  sui^ 
veyor  of  every  trunpike  road  lying  within  the  same,  within  tlu^e  days  af- 
ter every  such  meeting,  and  fourteen  days  at  least  hefate  the  beginnmg  of 
each  of  such  months. 
„         By  the  34  Geo.  III.  c.  74,  s.  6,  iustices  may,  with  certain  exceptions,  or- 
ie   der  team  duty  to  be  performed  in  Kind,  and  refuse  a  composition ;  and  may 
^    order  labourers  to  do  statute  duty,  on  payment  of  usual  wages.  See  the  pro- 
vision, pott,  26. 
•-  By  slat.  42  Geo.  III.  c.  90,  a.  174,  no  seijeant,  corporal,  or  drtunmcr  of 

the  militia,  nor  any  private  man,  from  the  time  of  his  enrolment  until  his 
dischai^ge,  shall  be  compelled  to  serve  ai  a  peace  or  parish  officer,  or  to  per- 


any  highway  duty,  commonly  called  italuU  urork. 
o  poor  persons,  see  the  34  Geo.  III.  c.  74,  s.  5,po>i. 
inoabitants  of  a  parish,  into  which  a  road  is  turned  by  turnpike  trus- 


tees, are  not  bound  to  do  statute  work  thereon.  Whellerv.  Cooper,  1  Bl.  Rep. 
603.  But  by  13  Geo.  III.  c.  84,  s.  60,  the  surveyore  of  turnpike  roads  may, 
when  necessaty,  enforce  the  powers  given  by  the  Highway  Act  See  as  to 
■tatute  labour  on  turnpike  roads,  4  Geo.  IV.  c.  95,  a.  80,  pott,  KiltltHrs. 

Persons  in  holy  orders  are  liable  to  sUtute  du^,  3  Ktb.  255,  476;  1  Vtnt. 
273;andsee  A.  V.  Lucy,  6  B.  ^  C.  702;  82).^  A. 457,  S.C.;iim(,32. 

Notwithstanding  the  words  of  the  statute  requiring  statute  duty  name 
only  occupiers  of  Wd,  yet,  if  the  owner  neither  occupy  nor  let  them,  but 
aimer  them  to  lie  fresh,  he  shall  be  chained  as  much  as  if  he  had  occupied 
them ;  for  there  is  no  reason  that  the  public  shall  suffer  for  his  negligence. 
PaAn.389i  2  Aotf.  412. 

ll  is  snid,  ihnt  he  nlio  kpcps  F^.nvml  dr:iiishts  in  ,i  imri^li,  i-i  bmind  tn  send 
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By  Stat.  54  Geo.  III.  c.  109,  s.  7^  '*  all  penons  who  shall  refiue  or  ne^  statute  duty. 
Wet  to  perform  any  part  of  their  statute  duty  in  kind,  on  being  regulany  Enfordiv  per- 
summoned  by  the  surveyor  for  that  purpose,  shall  forfeit  and  pay  a  sum  ^SitoduS,°aDdlbr 
equal  to  twice  the  amount  of  the  composition  for  such  statute  duty  as  they  terylnff  feriMt- 
skill  haTe  so  n^ected  or  refused  to  perform,  according  to  the  rates  fixed  by  <»"■■*  «»•»• 
the  iustices  under  the  provisions  of  this  act;  and  the  said  persons  shaU  also 
be  liable  to  perform  the  said  statute  duty  which  they  have  so  neglected  or 
refused  to  perfbrm,  either  in  the  same  or  in  die  following  year;  the  pay*  Ayyllcstioa of  Jar* 
ment  of  such  forfeitures,  and  the  arrears  of  such  statute  duty,  to  be  enforced 
sad  applied  to  the  benefit  of  the  hi^way  or  turnpike  road,  as  the  case  may 
be,  to  which  the  original  neglected  duty  was  due  or  owing,  by  the  surveyor 
or  surveyors  for  the  time  bemg,  and  under  the  same  regmations,  and  in  the 
same  manner  as  other  forfeitures  may  be  levied,  and  statute  du^  may  in 
other  cases  be  enforced,  by  any  of  the  provisi<ms  of  any  of  the  said  herein- 
before recited  acts." 

We  have  also  seen,  that  the  13  Geo.  III.  c.  78,  s.  37,  anU^  18,  and  34  Geo. 
III.  c.  74,  8.  2,  ante^  17,  impose  penalties  for  neglect  in  performing  statute 

tn  Faweet  v.  Fwder,  \  M.  8f  R.  102;  7  B.  ^  C.  394,  S.  C,  it  was  oon- 
sidered  that  a  conviction  for  not  attending  to  do  duty  with  proper  todla  was 
good,  where  the  party  did  not  attend  at  dl.  It  was  doubted  whether  a  con- 
viction for  attenmng,  but  without  tools,  would  be  good,  as  it  was  urged,  that 
the  surveyor  was  bound  to  supply  the  tools. 

The  conviction  need  not  recite,  that  the  work  had  been  deemed  necessary, 
frc     If  it  was  not  necessary,  it  seems  it  may  be  ground  of  appeaL  Id. 

Though  the  notice  by  the  surveyor  is  in  ^e  alternative,  to  do  du^  or  com- 
pound for  it,  the  conviction  may  be  for  not  doing  duty.  Id. 

It  is  sufficient  to  state  that  the  defendant  is  an  occupier  of  lands,  without 
tfaewing  that  he  keeps  a  team,  &c.  Id. 


(2)  Comyoiiition  trateaH  ot  JiUtute  •utg* 

As  observed  by  Mr.  Wellbeloved,  p.  137,  to  reouire  a  specific  nerform-  compotiUon  in- 
ance  of  Uie  statute  duty,  might  in  many  instances  be  injurious  to  ue  party  J^.^'  st*tiit« 
liable,  without  being  of  proportionate  advantage  to  the  public,  the  legisla- 
ture has  therefore  made  several  regulations,  whereby  the  duty  may  be  com- 
pounded for  in  money.  A  power,  however,  is  eiven  to  the  justices  to  re- 
quire absolutely  the  performance  of  labour  in  idnd,  or  a  composition  in 
money  in  lieu  thereof^  wherever  either  shall  appear  to  be  most  beneficial  to 
the  repair  of  the  highways. 

By  Stat.  13  Geo.  III.  c.  78,  s.  38,  persons  liable  to  perform  statute  duty  vomm  to  cxim- 
may,  if  they  think  fit,  compound  for  tne  same  for  such  sums  as  the  iusticet  pouni* 
disjl  think  fit,  not  exceedmg  the  several  amounts  therein  specified ;  but  the 
amount  and  mode  of  ascertaining  this  compositi<m  is  altered,  and  further 
regulated  by  the  stat  44  Geo.  III.  c.  52;  and  54  Geo.  III.  c.  109. 

oy  stat  44  Geo.  III.  c.  52,  s.  2,  "  any  person  or  persons  liable  to  m^^^m.  3.  c  «» 
perrorm  statute  duty,  by  sending  one  or  more  team  or  teams,  draught  or  '  ** 
draughts,  plough  or  ploughs,  with  men,  horses,  or  oxen,  in  manner  in  the  said 
recited  act  of  the  thirty-fourth  year  of  his  presentMajesty 's  reifn  mentioned, 
shsU  and  may  compound  for  tne  same,  if  he,  she,  or  they  shaU  think  fit,  by 
pajring  to  the  surveyor  of  the  highwa3rs,  at  the  time  and  in  the  manner 
m  the  said  act  of  the  13th  year  of  his  present  Majesty's  reign,  (see  13 
G.  III.  c  78,  s.  41,  poit,  p.  28),  nientionc^  such  sum  or  sums  of  money  as 
the  justices  of  the  peace  for  the  limits  wherein  the  parish,  township,  or  place 
for  which  the  said  duty  is  liable  to  be  performed  is  situate,  or  the  migor  part 
dT  them  at  their  special  session  to  be  held  in  the  first  week  after  Mi- 
chaelmas quarter  sessions,  (see  jpote,  48),  in  every  year,  shall  adjudge 
and  declare  to  be  reasonable,  not  exceeding  12f.  nor  less  than  3#.  for  each 
team,  draught,  or  plough,  for  each  day;  and  in  default  of  their  adjudge 
ing  and  dewing  the  same,  the  sum  of  6«.  for  and  in  lieu  of  every  day's  duty, 
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coMPoiiTiOH.  for  ench  team,  draught,  or  plough.  And  for  each  cart  with  Iwo  horses  or 
beoita  of  draiu:ht  not  exceeding  81.,  nor  less  tlian  3i. ;  nnd  in  default  of  tlieir 
a^udging  and  declaring  the  same,  the  sum  of  4t.  And  for  each  cart  vriili 
one  hoTBc  or  bea«t  of  draught,  not  exceeding  6t.  nor  less  than  2a. ;  and  in 
do&ult  of  their  adjudging  and  declaring  the  same  the  sum  of  3j." 
MOns,  cioo.  By  Stat.  54  Geo.  III.  c.  109,  s.'4,  after  reciting  "  whereas  hy  stat.  34 

'  *  ^  Geo-  III.  c.  74,  it  ia  enacted,  that  it  shall  be  at  the  option  of  the  surveyor, 
either  k)  require  the  statute  duty  in  kind,  or  a  composition  in  money  is  lieu 
diereof,  at  certain  rates  which  are  thereb  fixed :  And  whereas  by  stat.  44 
Geo.  III.  c.  52,  s.  2,  the  rates  for  such  statute  duty  have  been  increased,  so 
for  as  respects  teams,  draughts,  ploughs,  and  carta,  with  one  or  two  hones : 
And  whereas  Ihe  actual  wages  of  labour,  and  tlie  actual  rate  of  hiring  teams, 
cartt,  horses,  or  oxen,  vary  at  different  times  and  in  difierent  parts  of  £117- 
laad;"  it  is  therefore  enacted,  "that  in  all  cases  id  which  it  shall  be  made  to 
appear  to  two  or  more  justices  of  the  peace  acting  within  the  district,  by  the 
BorveyoTV  of  the  hkhways,  or  of  any  turnpike  road  (a),  that  the  mun- 
tenance  and  repair  thereof  can  be  more  eflectualiy  carried  on  by  a  compod' 
tion  in  money  than  by  a  performance  of  the  statute  duty  in  kind,  he  or  they 
shall  be  at  Uberty  to  require  such  compositinn  in  money,  upon  receiving  an 
authority  (6)  under  the  hands  and  seals  of  the  said  iusdcea  for  that  purpow, 
in  lieu  of  either  the  whole  or  of  any  certain  part  of  the  statute  duty,  from 
the  several  persons  who  are  bound  by  law  to  perform  isuch  statute  duty ;  and 
the  justiceB  of  the  district  at  their  special  seesions  for  the  highways  (r)  held 
in  the  week  next  after  lUichaelmai,  yearly,  shall  fix  such  rates  as  they  shall 
adjudge  reatonable,  as  a  composition  in  lieu  of  the  teams,  carta,  horses,  oxen, 
or  labour,  which  such  persons  are  bound  in  the  proportions  now  fixed  by 
law  to  provide  or  perform ;  which  rales  the  said  justices  are  hereby  auth<>~ 
djud  and  required  annuaJly  to  make  known  at  such  special  sessions,  due 
regard  being  nad  to  the  actual  wages  of  labom',  and  to  the  actual  rate  of 
fairing  teams,  draughts,  ploughs,  carts,  horses,  or  oxen,  in  the  parlsli,  place, 
or  district  in  which  such  composition  is  required;  and  such  composition  shall 
be  paid  in  tlie  same  manner,  and  within  the  sojne  period,  and  subject  to  the 
same  regulations  and  provisions,  as  are  now  by  law  established  for  enforcing 
the  payment  of  compoaitionB  in  lieu  of  statute  du^:  provided  always,  that 
in  case  where  the  whole  compotdtion  in  money  shall  not  be  reqiiired  in  lieu 
of  the  whole  of  the  duty  in  kind,  such  composition  shall  be  demanded  in 
hix  and  equal  propoTtioas  fVom  each  and  every  person  liable  to  pay  the 
aame,  unless  any  of  the  said  persons  shall  prefer  to  pay  a  composition  for 
the  whole  of  their  statute  duty,  according  to  the  rates  fixed  in  the  um 
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in  rapect  of  that  number  of  davs'  statute  duty.     Stanley,  Bart  v.  FUlden    coMrosiTioK. 
*  others,  5  B.  i^  A.  425  {a).  


ifl)  Stamietft  Bart.  t.  PUlden,  Esq, 
Comgreve,  Btq,s  and  Tophintt  5  B,8f  A, 
425.  Trespass  for  leizing  and  taking 
the  plaintUTs  oien,  and  detaining  them 
for  two  days,  untU  the  pkuntiff  paid  3R 
U.  to  regain  them.  Plea,  1st,  not  guilty; 
Sdly,  Justification  under  a  warrant  of 
^stress,  to  lery  the  sum  of  29/.  5«.  due 
from  the  plaintiff,  which  had  been  as- 
sesMd  upon  and  demanded  of  him,  as  a 
composition  in  lieu  of  the  statute  duty 
diat  he  was  liable  to  perform,  as  oc- 
cupier of  lands  in  the  township  of  Hooton, 
RepUcatUm,  that  the  defendants  com- 
mitted the  trespasses  of  their  own  wrong. ' 
At  the  trial  at  the  Spring  asdzes  for  the 
county  of  Chester ,  1821,  it  appeared  that 
the  cattle,  lor  the  detention  of  which 
tins  actkm  was  brought,  were  seised  by 
the  defiendant,  Topham,  under  a  warrant 
of  dnticts^  granted  by  Fielden  and  Con- 
grtre,  who  were  magistrates  acting  for 
the  hundred  of  Wirral,  in  the  county  of 
Chester,  The  warrant  was  to  levy  a  sum 
of  money  for  the  proportion  of  statute 
duty  due  from  the  plaintiff,  as  owner  of 
lands  in  the  township  of  Hooton,  It  was 
given  in  evidence  on  the  part  of  the 
plaind^  and  was  as  follows :  **  Whereas, 
by  an  assessment  made  upon  the  occu- 
piers ot  lands^&c  within  the  township 
of  ifoolon,  in  the  district  and  hundred 
of  fFimU,  in  the  county  of  Chester,  for 
the  pojpose  of  raisii^  a  composition  in 
BMmey,  in  lieu  of  the  statute  duty  in 
kind,  for  the  nudnteiumoe  and  repair  of 
such  part  of  the  road  and  highway  lead- 
ing firom  the  city  of  Chester  to  the  Wood- 
tide  Ferrjf,  in  the  township  of  Birken* 
head,  in  the  county  of  Chester,  as  is 
dtaatc  within  the  township  of  Hootcn, 
pursuant  to  an  order  or  authority  of  two 
justices  acting  for  the  said  district  and 
hundred  for  that  purpose,  according 
to  the  directions  of  the  statute  in  that 
behalf:  Sir  T,SUaUe$,  Bart,  was  charged 
the  sum  of  S9i!.  5#.,  as  his  share  and 
propofftion  of  the  said  assessment,  in  re- 
spect of  tba  lands,  ftc  which  he  occupied 
within  the  township  of  Hooton  i  and 
vhcreas  it  appearing  to  R.  Comgreve  and 
/.  Fielde*,  Esqrs.,  being  justices  of  the 
peace  for  the  county  of  Chester^  acting 
for  the  district  and  hundred  of  Wirrai, 
upon  the  application  of  /.  JohmsoMf  one 
of  the  surreyors  of  the  highways  of  the 
township  of  Hooton,  that  the  said  sum 
of  S9A  5s.  Ittd  becni  duly  demanded 
from  the  plaintifl^  and  that  he  had  ft*  ' 
fused  to  pay  it  for  the  space  of  ten  days 
after  such  demand  made :  they,  the  ssld 
it  Comgreve  and  J,  Fielden,  did  summon 
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the  said  Sir  T.  Stanley  personally  to  ap- 
pear before  them  and  other  justices,  to 
be  assembled  at  a  spedal  sessions  to  be 
holden  for  the  said  district,  and  at  a 
place  and  time  therein  mentioned,  to 
shew  cause  why  he  refused  to  pay  the 
said  sum ;  and  whereas,  at  a  specbl  ses- 
sions, now  holden  for  the  hundred  of 
Wirrai,  at  the  place  therein  mentioned, 
before  them,  the  said  Sir  T.  Stanley  had 
not  appeared,  pursuant  to  the  summons, 
they  the  said  /.  Fielden  and  R,  Con- 
greve,  adjudged  him  liable  to  pay  the 
said  sum,  and  therefore  they  commanded 
all  constables,  &c.,  to  levy  the  same  by 
distress,  &c.,  together  with  the  ex- 
penses of  the  dutress."  It  was  objected 
by  the  counsel  for  the  defendants,  on  the 
plaintiff*8  case  being  closed,  that  there 
ought  to  be  a  nonsuit,  inasmuch  as  the 
warrant  must  be  considered  primd  facie 
evidence  of  all  the  focts  therein  stated, 
and  if  so,  then  it  appeared,  that,  by  an 
assessment  pursuant  to  an  order  of  two 
justices,  according  to  the  directions  of  the 
statute,  the  plaintiff  was  charged  with 
the  sum  therein  mentioned,  and  refusejd 
to  pay  it,  and  that  this  must  be  taken  to 
be  an  a4iudication,  binding  and  valid, 
until  regularly  quashed.  The  learned 
judges  refosed  to  nonsuit  the  plaintiff, 
but  reserved  the  point,  and  the  cause 
proceeded.  On  the  part  of  the  defend- 
ants the  following  facts  were  proved. 
Crachenthorpe,  the  surveyor  of  the  turn- 
pike road,  between  the  29th  September 
and  8th  October,  1819,  applied  to  the 
clerk  of  the  magistrates  for  an  authority, 
in  writing,  to  empower  him  to  call  for  a 
composition  in  money,  in  lieu  of  the 
sutute  duty.  On  the  8th  October,  a 
special  sessions  were  held,  at  which  Con- 
^etv,  one  of  the  defendants,  and  William 
Wilson  Currie,  acting  justices  for  the  dis- 
trict of  Wirrai,  attended,  and  C,  the 
turnpike  surveyor,  was  present,  but  was 
not  examined  upon  oath  or  odierwise; 
and  then  Congreve  and  Currie  signed  the 
following  authority  in  writing:  "  It  hav- 
ing been  made  appear  to  us,  two  of  Ids 
majesty's  justices  of  the  peace  acting 
within  and  for  the  district  and  hundred 
of  Wirralf  in  the  county  of  Chester,  by 
Harvey  Crachenthorpe,  the  surveyor  of 
the  turnpike  roads  from  the  dty  of 
Chester  to  the  Woodside  Ferry,  \n  the 
township  of  Birkenhead,  in  the  county 
of  Chester,  and  firom  the  said  dty  to  the 
Assembly  House  in  Park-gate,  in  the 
township  of  Oreat  Neston,  in  the  said 
county,  and  firom  Oreat  Neston  to  Wood- 
side  Ferryp  and  firom  the  road  leadiag 
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rrom  the  dtj  of  Chater  to  Park-gatt 
afimuid,  to  the  roul  leBdlog  fi-om  Ihe 
oinc  city  to  Iheuld  ffosdnA /Viry,  thai 


by  a  composition  in  mooej  tfau  by  a 
perfonaaDceorthe  itatule dutj in  kind; 
we  do  hf rebj  authoriie  the  nid  Hamg 
Craekenlhvrf  to  require  luch  compoii- 
tioa,  in  money,  in  tieu  of  the  whole 
itatule  duty,  from  the  (CTenl  peruoi 
who  art  bound  by  law  to  peribnn  luch 
itatute  duty;"  and  Ihey  fixed  the  rain 
of  eompontlon,  for  a  cart  and  three 
horaet,  one  driver,  and  one  labourer,  by 
Ibe  day,  at  8(.  id.  Od  the  lllh  Oetsber, 
1819,  /oJUim,  Ibeiurreyorofthebigh- 
wajt  of  the  lowruhip  of  JtavluB,  le- 
edred  from  Cracke*th«rpt,  the  lurveyor 
of  the  tampikt  road,  a  deniand  io  writ- 
liV  of  a  lilt  of  the  Mveral  penont  liable 
to  itatute  duty  in  that  townihip,  and  an 
■ecDunt  of  the  yearly  talue  of  the  landi, 
ftc.  which  they  mpeclivety  occupied.  Oa 
Ihe  STih  Ocfsier,  Johnim  returned  tha 
Hat  required  (o  Cracktnlhorpe,  and  in 
thai  return  the  plaintiff  waa  mentioned 
ai  the  owner  and  occupier  of  landa  and 
tilhei  irf'theyearlyvalueof  1,171)^  The 
tunipike  lurreyot  then  made  an  aueu- 
menl  upon  tbe  whole  annual  value,  of 
8d.  in  Ihe  pound,  the  plaintiff*!  propor- 
dan  of  which  »a>  Wt.  5i.  Thia  aiKii- 
tnent  wa>  made  on  the  auumption  that 
three  dayi'  italale  dnty  waa  required  to 
repair  Om  roada  In  the  townabip*. 
The  nhole  line  of  toad,  for  the  lepair 


had  (isned  the  authority  to  collect  the 
compoiition,  proved,  that  he  had  fre- 
quently convened  with  Cnckentbtrpg 
on  the  neceiaily  of  having  a  compoaition 
before  Ihe  audiority  wai  >igned,  and 
that  he  had  deiired  the  clerk  to  the 
maglilralei  to  come  prepared  with  an 
■ulhorily,  that  he  had  expreued  hii  ap- 
proval of  Ihe  meaaure,  that  he  had  fre- 
quently conneraed  with  CongTew,  and 
thai  they  were  agreed  upon  the  eipe- 

wiihin  their  own  knowledge,  and  they 
therefore  aigned  the  authority.  Upon 
^eae  &cCi,  the  Chief  Jiutice  itated  to 
Ihe  jury,  that  upon  the  evidence  it  had 
not  been  made  to  appear  by  the  lur- 
veyoraofthe  roadi  to  thejuiticei,  that  a 
compoaition  In  lieu  of  atatutt  duty  waa 
neceuary;  that  the  lurveyor  ought  at  all 
event!  to  have  been  eiamined  in  the  pre- 
aence  of  both  tbe  magistratea;  whereaa  in 
bet  one  only  had  eiamined  him,  and 
communicated  the  information  to  Ihe 
other;  and  ai  the  reiult  of  the  Inquiry 
— «!._.  jjij  property  of  many  per- 


1  fit  U 


Kifn, 


oath)  it 


ihouid  at  leiit  be  of  a  aatii&ctDry  ni 
The  Jury  found  a  verdict  (or  theplaintir. 
A  rule  fdti  for  a  noniuit  or  a  new  trial 
having  been  obtained  in  laat  Eaater  lenn, 
jtrtt,  upon  the  ground  token  at  the  trial, 
that  the  warrant  contained  priwid  facie 
evidence  of  ihe  Juriadiction  of  the  magia- 
tratea,  and,  therefore,  that  there  ought 
to  have  been  a  nonauil;  ueaaJlg,  Sm 
there  was  evidence  given  on  the  pari  of 
ibc  (len^ndont,  to  ihew  thai  it  had  been 
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lUMm  oath,  to  both  the  magistrates  present,  that  the  road  can  be  more 
efectoall^  repaired  by  such  composition.  It  seems,  also,  that  where  die 
composition  is  to  be  collected  in  several  townships,  it  ought  to  appear  on  the 
&oe  of  the  authority  itself,  that,  in  the  judgment  of  the  magistrates,  a  com- 
position, in  lieu  of  statute  duty,  is  advisable  in  each  particular  township.  Id. 

In  a  case,  however,  which  arose  upon  a  neglect  to  perform  statute  duty, 
for  which  a  penalty  had  been  levied  upon  the  plaintiff,  his  counsel  objected 
to  the  conviction,  that  there  was  no  allegation  therein,  that  statute  duty 
in  kind  was  necessary ;  to  which  Lord  Tenterden^  C.  J.,  answered,  "  That 
must  have  been  ascertained  before  the  surveyor's  requisition,  and  must 
dioiefore  be  presumed."  Fawcett  v.  FowU»,  7B.^C,  396 ;  I  M.^R.  102, 
S.  C;  cnt/e,  21. 

The  Stat.  13  Geo.  III.  c.  78,  s.  42,  provides  "  That  in  every  parish,  town-  jsoeo-J,  c.78, «. 
^lip  or  place,  where  any  person  shall  ke^  a  draught  or  plouch,  and  no  car-  ^-^ . 
riage,  he  shall  pay  to  the  surveyor  the  sum  of  1«.  for  every  norse  or  pair  of  draught orpSoi!«h, 
oxen  or  neat  cattfe  used  in  such  draught  or  ploujeh,  for  every  day's  statute  »od  nocaniace. 
duty,  on  the  day  such  duty  is  re<{uired  to  be  perrormed,  or  pay  according  to    . 


andiority.  At  the  same  time,  the  opinion 
of  the  Court  was  then  very  strong,  that 
wherever  an  act  of  parliament  required 
josdces  to  take  certain  steps  on  some 
matter  being  made  to  appear  to  them, 
that  matter  mutt  be  made  to  appear  to 
them  on  oath. — After  arg;ument  against, 
and  in  tuppott  of^  the  rule,  AblH^,Q.  J., 
said,  **  I  am  of  opinion  that  enough  has  not 
been  done  m  legalize  the  demand  of  this 
qiedfic  som  of  money  from  the  pbuntiff. 
It  appears  Cram  the  evidence,  that  there 
had  been  an  adjudication  of  two  magis- 
trates that  a  composition  should  be  paid 
in  lieu  of  statute  duty  in  kind,  and  also 
an  aii^Qdication  by  which  the  composi- 
tion was  fixed  to  be  at  the  rate  of  8«.  4dL 
far  a  cart,  three  horses,  a  driver,  and  a 
labourer.  Before,  however,  it  can  be  as- 
certuned  how  much  any  individual 
ought  to  pay  as  a  composition  in  lieu  of 
statute  duty,  it  must  be  ascertained  in 
•one  manner,  and  by  some  competent 
authority,  how  many  days'  labour  will 
be  reqidred  to  repair  the  road.  Now 
that  certainly  has  not  been  done  here,  in 
<fistinct  terms,  in  this  case.  It  appears 
upon  the  evidence,  that  the  turnpike  sur- 
veyor ba^ng  iSrst  required,  from  the  sur- 
veyor of  the  highways  of  the  township, 
a  list  of  the  several  persons  liable  to 
statute  duty,  made  an  assessment  at  the 
rate  of  sixpence  in  the  pound  upon  the 
whole  annual  value  returned.  He  seems 
to  have  taken  it  for  granted  that  be  was 
entitled  to  require  from  the  several  town- 
ships through  which  the  road  passed  a 
composifion  for  the  whole  statute  duty 
which,  by  law,  he  was  entitled  to  de- 
mand, whatever  the  state  of  the  roads 
inigfat  be.  Now,  I  am  of  opinion,  that 
he  had  no  such  right  If  there  were  no 
composition,  the  inhabitants  of  the  seve- 
ral townships  could  only  be  called  upon 
to  do  JO  many  dayt*  statute  duty  at 
vdtUd  be  abtatvttty  meceuaryfor  the  re- 


pair of  the  road*  ;  and  if  a  composition  be 
called  for  instead  of  the  statute  duty,  that 
composition  ought  to  be  an  equivalent 
for  diat  number  of  days*  statute  duty.— 
I  think,  therefore,  in  this  case,  that  be- 
fore the  demand  was  made  upon  the 
plaintiff,  it  ought  to  have  been  ascer- 
tained, by  persons  having  competent  au- 
thority for  that  purpose,  that  so  many 
days'  statute  duty  would  be  required  to 
put  the  road  in  question  into  a  complete 
state  of  repair,  and  that  it  ought  to  have 
been  notified  to  the  inhabitants  of  the 
parish  or  township,  that  the  composition 
required  of  them,  of  sixpence  in  the 
pound  upon  the  annual  value  of  their 
lands,  was  calculated  upon  the  principle 
that  it  would  require,  so  many  days' 
statute  duty  to  repair  the  road.  That 
not  having  been  done  In  this  case,  I 
think,  that  the  Justices  had  no  authority 
whatever  to  issue  the  warrant,  and  con- 
sequently that  this  rule  must  be  dis- 
charged." Aiid,perBayley,J. — "A  ma- 
gistrate is  not  to  be  answerable  for  grant- 
ing a  warrant,  if,  at  the  time  of  grandng 
it,  he  has  documents  before  him  (which 
are  the  acts  of  other  magistrates)  from 
which  it  appears  he  was  justified  in 
grandng  the  warrant  But  if  the  want 
of  jurisdiction  is  manifest  from  all  the 
proceedings  before  him  at  the  dme,  then 
he  grants  the  warrant  at  his  peril."  He 
also  said,  "  I  think,  that  the  magistrates 
ought,  in  the  exercise  of  their  discretion, 
on  the  £eu»  of  the  authority  itself,  to 
have  shewn,  that,  in  their  opinion,  in 
each  particular  township,  a  composition 
in  lieu  of  statute  duly  was  advisable." — 
"  I  also  strongly  incline  to  think,  though, 
upon  that  pomt,  I  do  not  mean  to  inti^ 
mate  any  decided  opinion,  that  it  should 
be  made  to  appear  upon  oath  to  both  the 
magistrates  present  that  a  composition 
was  advisable." 


^i^asi  in  CSennal. 

the  nte  a&retaid  (a),  for  the  lands,  tenement,  vooda,  tidiM,  and  heredita- 
"     '       ~"~   menu,  which  he  ihall  occupy  in  such  pariih,  Icwnahip,  orplace,  at  the  option 

of  theBtitreyor." 

GiiD.3,  c.Ti.  By  Btat.34  Geo.  III. c.  74,  a.  4,  "  which  «ud  several  iimu  ahall  be  oon- 

mlii^il^lir^   iSdered  aa  campontiDiu,  and  shall  be  paid  to  the  gurreyor  of  the  pariih, 

1  ub^^ii  to     township,  or  place,  in  whicb  the^  are  charged,  for  tlie  use  of  the  highways 

ininejiir.  therein,  at  the  time  such  compoaidona  are  to  be  paid  under  the  authority  at 

the  said  act,  or  within  ten  day*  after;  or  in  default  of  such  payments,  the 

uid  nirveyor  shall  make  u>plicstion  to  a  justice  of  the  peace  acting  for  the 

ilia*  lo  nun-      limit  or  district  wherein  nich  default  shall  be  made,  and  the  justice  to  whom 

ndcfuiliBi,       ggg^^  epplicatian  shall  be  made,  shall  suminan  the  party  so  making  de&ult 

to  appear  at  some  special  or  odier  petty  sessions  to  be  holden  fbr  tiKh  Umit 

oc  district,  and  at  which  two  justice*  at  the  least  shall  be  present,  to  shew 

cause  why  he  has  refused  or  neglected  lo  pay  such  composition  money ;  and 

In  de&ult  of  appearance,  or  if  on  appearance  he  shall  not  make  it  appear  Co 

Ibe  latiafBction  of  the  said  justices  t£at  he  is  poor  and  indigent,  and  a<  such 

is  an  object  deserving  relief,  such  money  shjl  be  levied  by  distress  and  sale 

of  the  goods  and  chattels  of  the  person  or  persons  refiislng  or  neglecting  U) 

pay  the  same,  in  such  manner  as  the  forfeitures  for  the  neglect  in  perform- 

nr  poHDi  ail-     h^the  statute  duty  are  hereby  authorized  to  be  levied  and  raised:  Provided 

mi^  theei^^'   •I""?''!  '^st  when  on  application  as  above-mentioned,  the  justices  shall  think 

luo.  proper  (o  discharge  any  poor  and  indigent  person  from  payment  of  the  rale 

or  composition  money,  such  person  ahaJl  at  any  time  be  discharged  from  any 

expenses  which  may  arise  in  consequence  of  such  summonsand  appearance. ' 

A  particular  remedy  being  pointed  out  by  this  section  for  the  recovery  of 

'  the  compositian,  the  surveyor  cannot  maintain  an  action  of  debt  for  iL   L'r- 

derhiU  V.  Emmmbe,  Maet.  $  Y.  450. 

Mr.  Wellbeloved  trfxerves,  p.'14S,  n.,  that  the  remedy  contained  in  this 

clause  appears  tA  be  aj^^cahle  only  to  enfhrce  the  payment  of  oompoutions, 

which  are  levied  upon  the  occupiers  of  land,  who  Miall  not  keep  a  team, 

drafl,  or  plough,  and  does  not  embrace  the  case  of  a  compontion  m  Ueu  of 

actual  statute  labour. 

lukct  mayn-  Sect  3.  "  And  whereas  it  may  frequently  happen  that  persona  wholly  gain- 

mi  mn^Ti?'  '"S  '^^"'  livelihood  by  the  wages  oS  daily  labour,  and  occupying  rateable  tene- 

la.  ments  within  a  parish,  townahip,  or  place,  by  reason  of  age,  sickness,  a 

nimierouB  family,  or  nusfortune,  may  be  in  poor  and  indigent  circumstances, 

and  it  may  be  expedient  in  certain  cases  to  dischai^  such  poor  iitA.  indigent 

peraont  from  all  rates,  aMessments,  or  composition  whatsoever,  impoaea  by 

itithoritv  ■'■■''  ■     '      ■■     '  .    .     ,  .■ 
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paying  high  and  estravagant  pricefl  for  the  same,  it  shall  and  may  be  lawful    coMPosirtoif. 
fi)r  fuch  justices  to  order  (a)  and  direct  the  team  duty,  or  so  much  thereof 
IS  they  shall  think  lit,  to  be  performed  in  kind  within  every  such  parish, 
townshq),  or  place,  except  in  respect  of  such  teams  as  belonc^  to  persons  who  ExcapUooa. 
do  not  occupy  lands,  tenements,  woods,  tithes,  or  hereditaments,  of  the 
annual  value  of  30/1  within  the  same ;  and  also  to  order  all  such  persons  as   Latamnn  may 
shall  gain  their  living  by  the  wa^  of  daily  labour,  or  such  part  of  them  as  JjJjJJ?)**  ** 
they  uiall  think  fit,  to  perform  six  days'  labour  upon  such  highways  in  kind,  payment  o^tf? 
either  by  themselves  or  other  sufficient  labourers»  !n  case  so  many  days'  duty  ^***^  «a«ca. 
diall  be  required,  upon  bein^  paid  for  such  labour  the  usual  and  customary 
wages  given  to  labourers  in  such  parish,  township,  or  place ;  provided,  that  if  part 
of  such  teams,  or  labourers  only  are  required,  it  shall  be  oirected  bv  the  said  PeraoD  to  perform 
order  of  the  justices,  in  some  given  proportion,  as  one  half,  third,  or  rourth  part  JS{Ji°J[*^'*'  ** 
thereof;  and  the  surveyor  shall,  in  that  case,  at  a  public  vestry  fbr  such  parish, 
township,  or  place,  put  the  names  of  all  the  persons  liable  by  this  act  to 
send  such  teams,  into  one  hat  or  box,  and  the  names  of  all  the  persons  liable 
to  perform  such  labour  into  another  hat  or  box,   and  some   inhabitant 
then  present  shall  draw  out  such  number  (from  each,   as  shall  be  equal 
to  the  proportion  so  ordered  by  the  said  justices,  and  ^e  persons  so  drawn 
shall  perform  such  duty  in  kind  for  that  year;  and  that  if  any  such  order 
than  be  made  or  continued  in  the  subsequent  year,  the  same  method  shaU 
be  observed,  but  the  names  drawn  in  the  preceding  year  shall  not  be  put 
mto  sodi  hat  or  box ;  and  in  every  succeeding  year,  suck  method  and  regular 
lion  shall  be  observed  by  such  surveyor,  as  to  render  the  duty  so  required 
to  be  performed  in  kind,  as  equal  amongst  the  several  persons  liable  thereto 
as  may  be;  which  order  of  the  said  justices,  so  far  as  the  same  shall  be  ex- 
tended, Aall  supersede  the  said  power  or  liberty  of  compounding,  and  shall 
be  binding  and  effectual  to  aB  intents  and  purposes  whatsoever,  and  shall 
continue  m  force  until  it  shaU  be  discharged  or  varied  by  the  justices  at 
some  subsequent  special  sessions  for  the  highways  vrithin  such  limit,  to  be 
held  in  the  week  next  after  Michaelmas  quarter  sessions ;  any  thing  herein 
contained  to  the  contrary  thereof  in  anywise  notwithstanding." 

By  Stat  54  Geo.  I II.  c.  1 09,  s.  5, "  all  persons  who  are  liable  under  any  of  the  54  Geo.  3,  c.  looi 
provisiona  of  13  Geo.  III.  c.  78;  34  Geo.  III.  c.  74;  and  44  Geo.  III.  c.  52,  to  gJSVSJSSSS*" 
contribute  to  the  repair  of  the  highways,  by  a  payment  of  money  in  lieu  of  occupying  land, 
statute  duty,  shall  contribute  thereto  in  heu  of  every  day's  statute  duty,  for  every  J^^J^jJJ  JJJj' 
30t.  of  the  actual  annual  value  at  the  time  of  making  the  said  assessment  of  the  under  mv. ;  and  m 
lands,  tenements,  woods,  tithes,  and  hereditaments,  which  such  persons  shall  ^  prqgreidTeiy. 
respectively  occupy  in  the  parish,  township,  or  place  where  they  reside,  or 
in  any  other  parish,  township,  or  place,  a  sum  equal  to  one-fifheth  part  of 
the  sum  fixed  by  the  iustices,  at  the  time  and  in  the  manner  by  this  act  di- 
rected, as  the  composition  for  one  day*s  labour  of  a  cart,  wain,  or  carriage, 
furnished  with  three  horses  and  two  able  men,  omitting  any  fractional  part 
of  die  said  sum  which  does  not  amount  to  one  farthing;  and  all  persons  oc- 
cupying more  than  50/.  per  annum  in  the  parish,  township,  or  place  wherein 
they  reside,  or  in  any  other  parish,  township,  or  nlace,  and  less  than  100/. 
per  annum,  shall  contribute  to  the  repairs  of  the  nighways  in  lieu  of  every 
day's  statute  duty,  for  every  20s.  of  the  actual  annual  value  at  the  time  of 
mAtiwg  the  said  assessment  of  the  lands,  tenements,  woods,  tithes,  and  he- 
reditaments, which  such  persons  shall  respectively  occupy  over  and  beyond 
^e  said  sum  of  50/.  per  annum,  and  under  100/.,  a  sum  equal  to  one-finieth 
part  of  the  sum  fixed  by  the  said  justices,  at  the  time  and  m  the  manner  by 
this  act  directed,  as  the  composition  for  one  day's  labour  of  a  cart,  wain,  or 
carriage,  furnished  with  diree  horses  and  two  able  men,  omitting  any  frac- 
tional part  of  the  said  sum  which  does  not  amount  to  one  fiuihing;  and  so 
on  progressively  for  every  20s,  of  the  actual  annual  value  of  the  lands,  tene- 
ments, woods,  tithes,  and  hereditaments  which  they  shall  respectively  occu- 
py over  and  beyond  every  additional  50/.  per  annum;  and  tne  said  sum  or 
sums  shall  be  paid  in  the  same  manner  and  within  the  same  period,  and 


(a)  Form  (6),  post. 
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nibject  to  the  lame  reguUtioiu  and  proriuoiu,  h  are  now  by  lew  esUbUsh- 
ed,  for  enforcing  the  payment  of  composition  in  lieu  of  itatute  duly." 
3.  c  JOB.  By  tecL  6,  "  every  penon  who  ahall  keep  a  coach,  poit  chaise,  chair, 
b  i>m&  '"'  <>i^^  wheel  carnage,  and  not  keep  a  team,  drai^t,  or  plough,  nor 
,fj^\o  occupy  501.  per  annum  in  the  parish,  township,  or  place  where  he  re- 
[■^^iJJi;  ddes,  shall  pay  to  the  surveyor  or  Burveyon,  in  respect  of  every  day's  stft- 
tule  duty,  kit  every  horse  which  he  or  she  shall  use  in  drawing  such  car- 
riage, such  a  sum  as  the  justices  shall,  at  the  time  and  in  the  manner  by  tUa 
act  directed,  fix  as  the  compodtion  for  one  day's  work  of  a  borae ;  or  shall, 
at  ^e  optjon  of  the  surveyor  or  surveyors,  pay  in  lieu  of  every  day's  statute 
duty,  for  every  20i.  of  the  actual  annual  value  of  the  lands,  tenements, 
woods,  tithes,  and  hereditaments,  which  he  or  she  shall  respectively  occupy, 
a  sum  equal  to  one-fiftieth  part  of  the  sum  fixed  by  the  justices,  at  the  time 
and  in  the  manner  by  this  act  directed,  as  the  composition  for  one  day'a 
labour  of  a  cart,  wain,  or  carriage,  iumishcd  with  three  horses  and  two  able 
men,  omitting  aav  fractionBl  part  of  the  said-sum  which  does  not  amount  to 
one  farthing;  and  the  said  sum  or  sums  shall  be  paid  in  the  same  manner, 
and  within  the  same  period,  and  subject  to  the  same  regulations  and  provi- 
aiont,  as  are  now  by  law  established  for  enforcing  the  payment  of  compod- 
tions  in  lieu  of  statute  duty." 

By  Stat  13  Geo.  III.  c.  78,  s.40,  "if  any  person  or  persons,  who  shall  keep 
a  team,  draught,  or  plough,  andshall  not  occupy  lands,  tenements,  woods,  tithes, 
or  hereditaments,  to  the  value  of  301.  per  annum,  in  the  parish,  township,  or 
I  place,  where  he  shall  reside,  but  shall  in  part  maintain  bis  horses  and  bcaata 
gf  draught  used  in  such  team  upon  or  &om  lands  which  he  ahall  occupy  in 
one  or  more  adjacent  parish  or  parishes,  it  shall  and  may  be  lawful  for  the 
laid  justices,  at  some  special  sessions,  to  mit^eCe  and  reduce  the  duty  or 
compodtion  so  required  to  be  performed  or  paid  by  such  person  or  penons, 
in  such  manner,  and  to  such  sum,  as  they  shall  think  just  and  reasonable." 

■  Sect  41.  "Provided,  that  the  said  surveyor  of  every  parish,  township,  or 

■  place,  shall  on  some  Sundav  in  Novtmber  in  every  year,  cause  ten  days  no- 
tice (a)  at  the  least  to  be  given  in  the  church  or  chapel  of  such  parish,  town- 
ship, or  place ;  and  if  there  be  no  church  or  chapel,  or  no  service  performed 
(herein,  then  at  the  moat  public  place  there,  and  repeat  the  like  notice  in 
such  church,  chapel,  or  place,  on  the  next  succeeding  Sunday,  of  tiie  time 
and  place  when  and  where  the  persons  permitted  under  the  authority  of  this 
act,  and  inclined  to  compound  for  the  said  du^,  in  maimer  aforesaid,  may 
signify  to  Buth  surveyor  their  intention  to  eompounil;  and  nil  and  every 

sifTiiifyiiij;  llie  aaiiit',  wlio  ahull  tlicn,  or  wilhin  l1ie  sjiaco 
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or  penons  a  composition  tor  more  duty  than  shaU  be  reouired  from  the  other  coMPotinow. 

inhabitants  and  occupiem  within  the  same  parish,  townsnip,  or  place,  for  the  ^ — " 

tame  year,  he  shall  repay  such  extraordinary  composition  money  to  such 
pemm  or  persons,  so  as  to  bring  the  duty  to  an  equality  amongst  all  such 
inhabitants  and  occupiers." 

Sect.  42.  "  Provi<ted,  that  in  every  parish,  township,  or  place,  where  any  PcnornkM^iiva 

person  ahaU  keep  a  draught  or  plough,  and  no  carriage,  he  shall  pay  to  the  ^g^^^^Sgh, 

mreyat  the  sum  of  Is.  tor  every  hme,  or  pair  of  oxen  or  neat  cattle,  used  pay  fyg'SmSnm 

m  tach  draught  or  plough,  for  every  day's  statute  duty,  on  the  day  such  duty  g^^  dxawing 
ii  required  to  be  performed,  or  pay  according  to  the  rate  aforesaid  for  the 
lands,  tenements,  woods,  tithes,  and  hereditaments,  which  he  shall  occupy 
in  such  pariah,  township,  or  place,  at  the  option  of  the  surveyor." 

Sect.  44.  **  And  whereas  by  several  acts  of  Parliament  concerning  turnpike  When  the  mow 


roads^  a  certain  part  of  the  duty  called  statute  duty  is  or  may  be  directed  to  ^'^^^Li^^^ 

be  peifotuied  on  such  roads,  and  it  may  happen,  in  some  places,  that  the  nHj^SSta^m 

several  persons  liable  thereto  may  have  compounded  for  the  same;"  it  is  Sy^^yfeS 

enacted,  <'  that  in  all  such  cases,  the  surveyor  of  the  highways  of  die  parish,  tnMm,  to  ba 


township,  or  place,  where  such  composition  shall  have  been  made,  shall  pay  ^^^^S'Xl^  ^^ 

to  the  treaanrer  or  surveyor  of  such  turnpike  roads  a  certain  part  of  the  com-  |^  nwd  JS??» 

position  money  so  received,  to  be  proportioned  according  to  the  number  of  ^'iLff^^^fcci 

days*  duty  which  such  person  or  persons  was  or  were  Imble  to  perform  on  2***  *^"™""* 

nich  turnpike  road;  wnich  money  shall  be  laid  out  and  expenaed  on  sudi 

part  of  the  said  turnpike  road  as  ues  within  the  parish,  township,  or  plac«, 

from  which  it  was  received,  and  not  elsewhere;  and  if  such  surveyor  of  the 

highways  shall  refuse  or  n^lect  to  pay  to  the  treasurer  or  surveyor  of  such 

tmnpike  road  such  part  of  the  said  composition  money  so  received  by  him, 

within  twenty  days  after  he  shall  have  received  the  same,  upon  demand 

made  by  sach  treasurer  or  surveyor,  the  same  shall  and  may  be  levied  upon 

the  goods  and  diattels  of  such  surveyor,  in  such  manner  as  penalties  and 

forfeitures  are  by  this  act  authorized  to  be  levied." 


(3)  tiMtMmtni%  in  flOl  ot  neyatm^  tec. 

If  su£5cient  materials  cannot  be  procured  without  purchase,  or  other  ex-   AMeMiiMn«  in  aid 
penses  are  to  be  incurred,  an  assessment  must  be  made.    This  is  regulated  ^''^P*''*- 
by  13  Geo.  III.  c.  78,  s.  30.     And  if  such  assessment,  together  with  the 
statute  duty,  is  insufficient,  authority  is  given  by  the  same  statute,  s.  45,  to 
justices  to  remedy  the  defect 

The  two  assessments  are  limited  to  9d,  in  the  pound,  but  this  is  inde- 
pen^nt  of  the  assessment  to  be  made  by  s.  16,  for  a  special  purpose,  j9(m<,  31. 

The  powers  have  been  extended  by  54  Geo.  III.  c.  109,  s.  1,  whereby, 
if  the  means  prescribed  by  the  first  statute  are  insufficient,  power  is  given, 
after  certain  notices,  to  increase  the  assessment  to  1<.  9d, — ss.  1,  2,  3. 

We  win  notice  these  provisions  in  full,  and  the  constructions  which  have 
been  put  on  them. 

By  statute  13  Geo.  III.  c.  78,  s.  30,  after  reciting  <'  whereas,  in  some  is  Geo.  3,  c.  78. 
parishes,  townships,  or  places,  there  may  not  be  sufficient  materials  for  the   ^^^!Ss'^aM!t?^ 
repair  of  the  hignways  within  the  same,  nor  within  the  waste  lands,  com-  riab^mauaffMat- 
mon  grounds,  rivers,  or  brooks,  of  any  other  parish,  township,  or  place,  lying   JjJ^  JjJ, 
within  a  convenient  distance  from  such  highway,  by  reason  whereof  the 
surveyor  of  such  highway  may  be  forced  to  buy  such  materials,  and  to  make 
recompense  and  satis&cti<m  to  the  owner  or  occupier  of  inclosed  lands,  for 
damage  which  may  be  done  by  getting  and  canying  thereof:  and  whereas 
no  provision  is  made  for  raising  a  fund  to  reimburse  the  expenses  thereof, 
and  also  such  expenses  as  the  said  surveyors  may  incur,  by  erecting  guide- 
posts,  or  other  posts  or  stones,  and  by  making  or  repairing  such  trunks, 
tunnels,  plats,  bndges,  or  arches,  as  aforesaid,  and  by  rendering  satisfoction 
for  damages  done  to  lands  by  the  making  of  new  ditches  or  drains,  nor 
for  the  siSary  to  be  paid  by  sudi  parish,  township,  or  place,  to  such  survey-   ^  ai»pikaikm  to 
or  as  aforenid;"  it  is  enacted,  "  that  upon  appucation  by  such  surveyor  to  juatioM,  at  a  ipe- 
the  justices  of  the  peace,  at  their  special  sessions,  and  oaUi  mode  of  the  sum  ^niSl^aaiM^ 
or  sums  of  mohey  which  he  hath  hon&fide  laid  out  and  expended,  or  which 


'30  l^igJIbuiBS  in  &txmal. 

AMEssuKNTs.     Will  be  required  for  the  purpooea  aibreieid,  the  lald  jtuticei,  or  any  tvo  or 
IJC0.3.C.78.      laoK  of  them,  ehsU,  and  they  sre  hereby  empovered,  by  waitwit  (a)  under 
their  hand*  and  leala,  to  cause  an  equal  anenment  to  be  made,  for  the  pur- 
pMe*  oforeuid,  upon  all  occujHen  (b)  of  land*,  (enements,  woods,  tithei  (c), 
and  hereditaments,  within   luch  parish,  township,   or   place,  where  nidi 
money  shall  be  so  expended  or  laid  out;  and  the  same  shall  be  made  and 
ecrilerted  by  sudi  petwn  or  peraons,  and  allowed  in  such  manner,  as  the 
•aid  iusticea,  bj  theii  order  at  sut^  seanons,  shall  direct  and  appoint  in  that 
bebalfi  and  the  money  thereby  nised  shall  be  empfoved  and  accounted  for, 
MCording  to  the  direction  of  the  said  justices,  for  the  purposes  aforesaid ; 
and  the  said  aaewment  shall  be  levied  m  such  manner  as  herein-after  men- 
Bot  exmdtu  u>     tioned :  provided  nevertheless,  that  no  such  assessment  to  be  made  for  those 
faitbtpouBiL  or  any  of  those  purposes,  in  any  one  year,  shall  exceed  the  rate  of  sixpence 

in  the  pound,  or  the  yearly  value  of  the  lands,  tenements,  woods,  tithes,  and 
kereditamenta,  so  to  be  assessed." 
If  UwdDtvmd  Sect.  45.  "if  upon  application  of  theairveyor  of  the  Mghwayifbr  any  par- 
^hnrtiS  iiMri*  ^*^  township,  or  place,  to  the  justices  of  the  peace  for  the  limit  wherein  snch 
njis4  iiuii  Dot  iM  parish,  township,  or  place,  lieth,  at  th«r  f|ener«l  or  quarter  MMons  of  the 
liiHBin'iiSBU  P"**^'  "^  "^  some  special  seasionB  for  the  highways,  the  said  justices  shall  be 
■■iiiuiH  ally  satitfied,  by  proof  upon  oath,  that  the  duty  hereby  directed  to  be  per- 

fprmed,  and  the  money  hereby  authoiiied  to  be  ccdiected  and  received,  haa 
bean  perjormed,  apnlied,  and  expended,  according  to  the  directions  of  this 
act,  or  shall  be  fully  satished  that  the  common  highways,  bridges,  cause- 
my*,  streets,  or  pavements,  belonging  to  such  parish,  township,  or  place, 
an  so  far  out  of  Older  that  they  cannot  be  sufficiently  amended  and  r^air- 
ed,  paved,  cleansed,  and  supported,  by  the  means  herein-beibre  prescribed, 
(ootice  being  first  ^veo  (i^)  of  such  intended  application  at  the  church  or 
diapel  of  such  pansh,  township,  or  place,  on  some  Sunday  preceding  such 
quarter  or  special  sessions ;  or  if  the  place  be  eitraparochial,  notice  in  writing 
being  first  given  of  mich  intended  application  to  some  of  the  principal  in- 
habilanta  residing  in  such  eitraparocMal  place,  a  week  at  least  before  such 
general  or  epecial  sessions);  that  then,  andmanyofthe  said  cases,  an  equal  as- 
sessment upon  all  and  every  Oie  occupier  of  lands,  tenements,  woods,  tithes, 
and  hereditaments,  within  any  such  parish,  townsljip,  or  place,  shall  or  may 
be  made  and  collected  by  such  person  and  persons,  end  allowed  in  such  man- 
ner as  thesaidiustices,b^  their  order  (e),  at  such  general  orspedalsesuons, 
shaU  direct  and  appoint  m  ttiat  behalf;  and  the  money  thereby  raised  shall 
be  employed  and  accounted  for,  according  to  the  orders  and  directions  of 
*'■"  —id  justices,  for  and  towards  the  amendmg,  repairing,  paving,  cleansing. 
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cntl J  amended  and  supported  by  the  means  in  the  said  herein-belbre 
act^the  13  Geo.  1 1 1,  prescribed,  and  by  the  assessments  therein  authorised  to 
be  made  and  ooUeded,  it  shaU  and  may  be  laviul  for  die  wM  justices  to  an- 
thorisev  osdcr,  and  direct  an  additional  assessment  to  be  made  on  anch  parish, 
uwiuslnu,  or  place  (ofrer  and  above  aD  the  am  ■minis  by  the  said  aet  au- 
thoriaed  to  be  made  and  ooUeeted);  which  said  additional  assessment  AtJH 
be  levied  and  collected  by  the  same  means,  and  in  the  same  manner  and 
firm  as  is  diieded  for  the  levying  and  collecting  the  assessments  made  xok- 
dsr  the  anthorfty  of  the  said  herein-befinre  recited  act,  and  upon  the  same 

fast 
nch 
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icL  2,  provides,  **  that  notice  (a)  of  such  intended  applioatmi  shall  be  NoOccormdi  ap. 
proved  befcre  the  said  justices,  upon  the  oath  of  the  surveyor  "**^"g  gkatim  tob* 
^'    Aion,  to  have  been  given  at  the  church  or  chsqpel,  on  two  Stmdmm  ^^'^' 


th  general  or  muoter  sessions,  or  special  sessions  £ar  the  higp- 
wm;  oiv  in  townships  or  ^aces  where  there  are  no  dnirches  or  ^''Haptlf^ 
to  nave  been  atock  up  in  writing  in  two  or  move  conspicuous  places  wilhia 
the  said  townships  or  pkees,  he  one  week  at  least  previous  to  such  general 
or  qoaiter  aterions,  or  special  sessions  for  the  highways;  or,  in  cxtraparochial 
placea,  to  have  been  given  in  writing  to  some  of  ue  principal  innabitanta 
residing  in  such  cxtraparochial  pboe,  a  week  at  least  before  such  eencral 
or  quarter  sessions,  or  special  sessions  for  the  highways,  in  order  that  any 
person  or  persons  liable  to  be  rated  to  the  assessment  intended  to  be  applied 
lor,  may  attend  at  such  general  or  quarter  sessions,  or  spedal  sessions,  if 
th€^  shafl  think  fit;  there  to  state  to  the  said  justices  any  objections  which 
he,  she,  or  they  m^  have  to  the  making  and  collecting  of  such  assessment" 

Sect.  3,  provides,  '*  That  the  assessment  herein  authorized  shall  not  exceed  LhaiUiv  uis 
the  rate  «  Is.  Ocf.  in  the  pound  on  the  actual  value  at  the  time  of  making  uaonaiotamm 
snch  additional  assessment."  ^""^ 

By  Stat.  13  Geo.  III.  c.  78,  8.16,  /km/,  39,  an  assessment  not  exceed-  AMonneatfor 
ing  sixpence  in  the  pound,  is  authorixed  to  be  levied  for  the  particular  pur-  ^^idniiBg. 
pose  or  widening  or  diverting  roads,  when  the  surveyor  shall  not  otherwise 
nave  money  sufficient  to  efi*ect  such  alteration. 

By  Stat.  34  Geo.  III.  c.  74,  s.  55,  onto,  26,  justices  are  empowered  to  exempt  Poor 
poor  peraoQs  fixm  the  pqnoient  of  all  rates,  assessments,  or  composition  what-  ^'''^v^ 


By  Stat  13  Geo.  III.  c  78,  s.  67,  **  if  any  penon  shall  refose  or  neglect  to  I3  Geo.  9,  e.  7& 
pay  the  sum  or  sums  assessed  upon  him,  by  any  assessment  to  be  made  in  ^e  lerSlbvdlii!*^ 
pormanoe  of  this  act,  within  ten  days  after  demand  thereof  made,  the  same  trcMandmLofthe 
ahaD  and  may  be  levied  by  the  surveyor,  or  any  other  person  or  perMms  ^'^^'^^^^  foods, 
anthoriaed  by  warrant  (b)  under  the  hand  and  seal  of  one  justice  of  the 
peiure,  havinff  jurisdiction  therein,  by  distress  and  sale  of  tne  goods  and 
chattels  of  the  person  so  refusing  or  neglecting,  rendering  the  overplus  to 
the  owner  or  owners  thereof,  the  necessary  charges  of  makmg  such  oistress 
and  sale  being  first  deducted ;  and  in  default  of  such  distress,  it  shall  be 
lawihl  fiw  any  such  justice  to  commit  (c)  the  person  so  refiising  or  neglect- 
ing to  the  common  gaol,  there  to  remain  until  ne  ihall  have  paid  the  sum  so 
asiessed,  and  the  costs  and  charges  occasioned  by  such  nesiectorrefusaL" 

By  the  7  &  8  Geo.  IV.  c.  17,  the  provisions  of  the  57  Geo.  III.  c.  93,  reUtive  Conu  of  dbtrcw. 
to  the  costs  ofdistresses  under  20iL  are  extended  to  distresses  for  h^way  rates.  7&8G«>.4,r.i7. 
See  aniey  Mttnsi^  VoL  I. 

Com$iruetkm  of,  and  Decinom  upon^  the  AcW] — It  was  decided  in  R.  v.   ComtnictJow  or, 
Siroud,  1  Sira,  315,  on  the  now  repealed  enactmrats,  that  an  order  for  im«  JjJ^^***"**  ^ 
posii^  a  rate  towards  the  repairs  <^the  highways,  was  void:  Is/.  Because  OnUrfortlMnto. 
It  did  not  appear  but  that  the  statute  labmir  was  sufficient ;  and  2ndlff, 
Because   only  the   occupiers  of  land  were  charged,  whereas  others  were 
equally  liable.     [As  to  who  are  occupiers  of  land,  see  onto,  20.] 

With  respect  to  who  is  an  occupier  of  UtheM,  within  the  above  enactments,   who  are  oocupkn 
it  seems  now  settled  (notwithstandiiw  the  doubt  expressed  in  il.  v.  Budt-  ^  *'^**^ 
mghanuhire,  1  B.  4*  C.  485 ;  2  Z).  4*  it.  689,  &  C),  tiiat  what  U  substituted 
for  tithes,  is  liable  to  the  same  burthens. 


Xa)  Term  (li),  post. 


(6)  Form  (20),  post. 


(c)  Form  (84),  post. 


^{giitoaps  in  (Stnnal. 

Thenfere,  in  B.  T.  Xocy,  5  B.^- C.702;  8D.  j- A.4S7,  S.C,  itwaiheld, 
thAt  where  a  net  rent  i«  b^  ui  incloaure  act  ^ven  in  lieu  of  tithe*,  mich  rent 
must  be  asaewed  in  the  highway  rate ;  for,  m  nich  a  caie,  the  net  value  it 
not  to  be  undentood  the  value  free  frvm  ratet.  And  it  ia  a  general  rule, 
that  com  renti  eitabliahed  in  lieu  of  tithe*  or  a  modiu,  unleai  ^leaally  exempt 
by  incloture  act,  will  be  liable  to  the  lame  burtheni  aa  the  tithe*  or  modiu. 
Av.Boidero,6  D  ^  R.657;  i  B.  ^  C.467,  S.C. 

But  an  exemption  from  all  hue*  u  an  exemption  from  poor  rate.  R,  v. 
Londim  Qa*  L.  Co.,  2  M.^-  R.12;  S  B.  ^  C.  54,  S.  C.  And  where  an 
act  directing  that  a  yearir  nun  shall  be  paid  in  lieu  of  tithes,  provides  fbr 
the  payment  thereof,  "  B'ee  and  clear  of  all  rate*,  taxes,  and  deductions 
whatMCver,"  or  "  tree  from  all  taxes  and  deductioiu  whatsoever,"  (omit- 
ting the  word  "  rates"),  in  luch  a  case  the  parson  will  not  be  rateable,  in 
respect  erf'  sudi  yearly  nun,  either  to  the  relief  of  the  poor,  or  to  the  re- 
pair of  the  highways.  ChatJUIdv.  R«4tm,  3B.^C.  863;  5  D.^  R. 675, 
S.C.;  AttUhelfv.Fordh<M,eB.^C.  274;  aniue  R.  y.  Tonu,  Dougl. 401. 

The  lessee  of  tithes,  who  makes  a  prospective  composition  with  the  tamer, 
ia  the  occupier;  fbr  where  the  owner  of  the  tithe  ^nmts  any  of  the  tithes  to 
•nother,  tbat  other  is  the  occupier.  Where  the  right  continues  to  himself 
he  is  the  occupier.  CAmter  v.  GAiU,  SB.^C.  479. 


(4)  iKaterutls  tsr  ftcfwM. 

To  fodlilate  the  repair  of  roada,  powen  are  given  to  procure  materials : 
Thus— 

Bf  Stat.  13  Geo.  III.  c  7B,  a.  27,  "tor  the  better  repairing,  and  kee{nng 
in  repnlr,  the  said  highways,  and  providing  of  materials  for  that  purpose,"  it 
is  enacted,  "  that  it  shall  and  may  be  laffftJ  to  and  for  every  siureyor,  to  be 
^ipointed  as  ofbresaid,  to  take  and  carry  away,  or  cause  to  be  taken  and 
carried  away,  so  much  of  the  rubbiBh  or  refuse  atones,  of  any  quaiiy  or 
quarries,  lying  and  being  within  the  pariah,  townahip,  or  place,  where  he 
ahall  be  surveyor  (except  such  aa  shall  have  been  got  by  the  surveyor  of  any 
turnpike  road),  without  the  licenae  of  the  owner  or  owners  of  luch  quarries, 
as  they  shall  judge  necessary  for  the  amendment  of  the  said  highw^s,  but 
not  to  dig  or  ^t  atone  in  auch  quarry,  without  leave  of  the  owner  thereof; 
and  alao  that  it  shall  and  may  be  lairiiil  tot  every  such  surveyor,  for  the  use 
aforesaid,  in  any  waste  land  or  common  ground,  river,  or  brook,  within  tha 
parish,  township,  or  place,  for  which  he  ahall  be  surveyor,  or  within  any 
other  )mri-li,  lini-iinliip,  liv  plnt-f,  "■herein  i^hvcI,  sniirl,  chalk,  sloiit.  nr  other 
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Sect  28,  provides,  **  That  nothing  in  this  act  contained,  relative  to  the      mateiial«. 
gathering  or  getting  of  stones  shall  extend  to  any  quanti^  of  land  (being  Not  to  ext«nd  to 
private  property)  covered  with  stones  thrown  up  by  the  sea,  commonly  ^SeiSrSiS 
ciDed  Beach,*'  Bmek. 

Sect.  29.  *'  It  shaU  be  lawful  for  eveiy  such  surveyor,  for  the  use  aforesaid,   if  tuffldent  mste- 
to  search  for,  dig  (b),  and  get  sand,  gravel,  chalk,  stone,  or  other  materials,   2U^f^?*S^^ 
if  nifiScient  cannot  conveniently  be  had  within  such  waste  lands,  common  iaads,4kc.*thcRir- 
groonds,  rivers,  or  brooks,  in  and  through  any  of  the  several  or  inclosed  JH^iSS^^Sii 
unds  or  grounds  of  any  person  or  perscms  whomsoever,  within  the  parish,   or  i»»ti*i«**i  indt  ' 
township,  or  place,  where  the  same  shall  be  wanted,  or  by  licence  (c)  from  <*  fioiuids  (tf), 
two  justices  of  the  peace,  at  a  special  sessions,  within  any  other  parish, 
townshro,  or  place,  adjoinii^  or  lying  near  to  the  highway  for  whicn  such 
materials  shaU  be  required,  if  it  shiall  appear  to  such  justices  that  sufficient 
materials  cannot  be  conveniently  had  in  the  parish,  township,  or  place, 
wh«re  such  highways  lie,  or  in  the  waste  lands,  or  common  munds,  nvers, 
or  brooks,  of  such  adjacent  parish,  towmship,  or  place,  and  Siat  a  sufficient 
quantity  of  materials  will  be  left  for  the  use  of  the  parish,  township,  or  place, 
where  Uie  same  shall  be,  (such  lands  or  groimds  not  being  a  gaiden,  yard, 
avenue  to  a  house,  lawn,  park,  paddock,  or  inclosed  plantation),  and  to  take 
and  carry  away  so  much  of  the  said  materials,  as  by  the  discretion  of  the 
said  surveyor  shall  be  thought  necessary  to  be  employed  in  the  amendment 
of  the  saia  highways;  the  said  surveyor  making  such  satisfiu^on  for  the  nmklaf  ■■tklkc 
damage  to  be  done  to  such  lands  or  grounds  by  the  getting  and  carrying  tkmtothtowntw. 
away  the  same  as  shall  be  agreed  upon  between  him  and  the  owner,  occu- 
pier, or  other  person  interested  in  such  lands  or  ground  respectively,  in  the 
presence,  and  with  the  approbation,  of  two  or  more  substantial  inhabitants  • 
of  such  parish,  township,  or  place;  and  in  case  they  cannot  agree,  then  such 
satisfaction  and  recompense  shall  be  settled  and  ascertained  (e)  by  order  of  in whatmuam 
one  or  more  justice  or  justices  of  the  peace  of  the  limit  where  such  land  or  fJJIjjS!?^!'  *** 
ground  shall  lie;  and  m  such  places,  where,  from  the  want  of  other  mate-   cky  may  tent 
rials,  burnt  clay  may  be  substituted  in  the  place  thereof,  it  shall  and  may  be  aadWntlotonift- 
lawfiil  for  the  surveyor  to  dig  clay  in  such  places  as  he  is  hereby  authorized  JJJJ^'hlSSSfc 
to  dig  chalk  or  gravel,  and  to  dry  the  same  upon  the  lands  adjoining,  and 
to  bum  the  same  upon  any  waste  lands  or  common  grounds,  and  to  carry 
such  day  in  such  manner  as  other  materials  are  allowed  to  be  carried  by 
this  act,  upon  making  such  satisfaction  for  the  damages  within  the  several 
inclosed  lands  or  srounds  where  such  clay  shall  be  placed  or  carried,  as 
herein  directed  wim  regard  to  other  materials:  provided,  that  when  the 
owner  of  any  such  inclosed  lands  shall  have  occasion  for  any  such  materials 
lying  within  t}ie  same,  for  the  repair  of  any  highway,  or  other  roads  or  ways 
vtpan  his  estate,  or  which  he  shall  be  under  obligation  to  repair,  and  Shall 
give  notice  to  sudi  surveyor  that  he  apprehends  there  will  not  be  sufficient 
for  those  purposes,  and  also  for  the  use  of  ihe  public  highways;  then,  and 
in  every  such  case,  the  surveyor  shall  not  be  permitted  to  dig  or  take  such 
materials  without  the  consent  of  such  owner,  or  an  order  of  two  jiistices  of 
the  peace,  after  having  summoned  and  hea^  the  said  owner  or  occupier, 
or  hu  steward  or  aeent;   which  justices  ore  hereby  authorized  to  inquire 
into  the  nature  and  circumstances  of  the  case,  and  to  permit  or  restrain 
Mch  power,  in  such  manner,  and  under  such  directions,  as  to  them  shall 
seem  just." 

Sect.  30.  Relates  to  assessments  and  rates  for  the  expenses  incurred  in 
procuring  materials,  &c.,  see  the  provisions,  ante,  29,  &c. 

Sect.  32.  Provides,  ''  That  no  stone,  gravel,  or  materials  to  be  dug  for  the  AmMncnu  and 
me  of  any  other  parish,  township,  or  phce,  than  that  wherein  the  same  are   iiSbnSSiifornw 
found,  smdl  be  removed  or  carried  nom  ihe  place  where  they  shall  be  so  ^J2|f|22l^L£^!j 
dog,  at  any  other  time  than  between  the  first  day  of  April  and  the  first  day  ^Mrutotton.  ^ 
otNoeember,  or  in  the  time  of  hard  frost  in  the  winter  season." 

Sect  3d.  ''  If  any  person  shall  dig  or  cause  to  be  dug  materials  for  the   Psniaty  for  ds- 

(c)  Form  (22),  pM/.  (d)  See  constructions  on  thit  act,  |»ot<, 

(b)  As  to  wliathe  may  do,  sec  post,  3j.      35. 

(/*)  Form  {23),  pott.  (e)  Sec  roni«tniriipn,  poit,  35. 


IpK' 


SufTmtl 


SurmrhiTfa: 


,       ,  .  tbe  directions  of  thio  act,  wht  , 

niau.Ac.   btuWn^  dam,  higbway,  ford,  minei,  or  tin  works,  may  be  damaged  □ 

dongered,  eveiy  USeaaet  therein  shall  forfeit  for  every  such  ofienccsny  sum 
not  exceeding  SL  nor  less  than  20j.  at  the  discretion  of  the  comi:  or  joa- 
ticM  bcAre  wham  complaint  thereof  shall  b«  made." 

Sect  49.  "  In  eveiypHiiBb,  township,  orphice,  where  a  sufSdent  quantily 

■  of  (tone,,  gravel,  chalk,  or  other  maCeriala  cannot  be  provided  and  earned  1^ 
the  labourers  and  teams,  required  by  this  act  to  perform  statute  duty,  within 
■uch  pariah,  township,  or  place,  the  said  surveyor  shall,  and  is  hereby  le- 
q^red  to  contract  for  the  eetting  and  carrying  thereof  (in  presence  M  the 
said  BssiBtant,  if  any  such  sballbe  appointed),  at  a  meeting  to  be  held  for  that 
purpose;  of  which  ten  days'  notice  in  writing  shall  be  given,  by  fijdng  the  same 
upon  the  dooroflhe.church  or -chapel  of  such  parish,  township,  or  place,  or  if 
there  be  no  church  or  chapel,  at  the  most  public  place  there;  which  notice  shall 

,   wecify  die  work  to  be  done,  and  the  dine  and  place  for  letting  thereof;  and 

■  if  any  surveyor  shall  have  any  part,  share,  or  interest,  directly  or  indirectly,  in 
uyuuf, a  1^  any  such  contract,  or  in  any  other  contract  or  bargain  for  work  or  mateiials 
MH^  ^'^b-  **"  """l"!  done,  or  provided,  upon,  for,  or  on  account  of  any  of  the  higb- 
Doi  Ikaia  '(Mm  s  ^y>  roads,  bridges,  or  other  w<»ks  whatsoever,  under  his  care  or  manage- 
J"U«M"^'**  mtat,  or  shall,  upon  his  own  account,  directly  or  indirectly,  let  to  hire  any 
patJe  of  bslsf  nil-  team,  or  sell  or  djspoae  of  any  timber,  atone,  or  other  materials,  to  be  used 
j^tflih  s»-      or  eii^loyed  in  making  or  repairing  such  roads,  bridges,  or  other  woriu,  as 

'                     aibresaid,  (unless  a  licence,  in  writing,  for  the  sale  of  any  such  materials,  or 
to  let  to  hire  any  such  team,  be  lirst  obtained  from  some  Justice  of  the  peace 
within  that  limit),  he  shall  forfeit,  for  every  such  offence,  the  sum  of  lOL, 
and  be  for  ever  lulier  incapable  of  I>eing  employed  as  a  surveyor  with  a  salary 
under  tbe  authori^  of  this  act." 
iflksHmjor           SecL  31.  "  If  any  surveyor,  <H  person  employed  by  him,  shall,  by  reason 
*jU ■^^P^t*  of  the  searcliing  for,  digging,  or  getting  any  gravel,  sand,  stones,  chalk, 
tnUKkb,'h£%U   cti^,  or  other  malerials  1^  repairing  any  highways,  make,  or  cause  to  be 
■lb?  """  t^!i   nuide,  any  pit  or  hole  in  such  lands,  rivers,  or  brooks  as  aforesaid,  wherein 
off                       Mteb  melenals  shall  be   found,  such  surveyor,  person,   or   persons,  shall 
Strdiwith   cause   the   some   to  be  sufficiently  fenced  off,  and  such  fence 
supported  and  repaired,  during  such  time  as  the  said  pit  or  hde  shall  con- 
tinue Open;  and,  within  three  days  afler  such  pit  or  hole  shall  be  opened  <w 
made,  vrbae  no  gravel,  stones,  or  materials,  shall  be  found,  cause  tne  same 
to  be  forthwith  fiUed  up,  levelled,  and  covered  with  the  turf  or  clod  which 
was  dug  out  of  the  same ;  and  where  any  such  materials  shall  be  fotmd, 
H-itliiii  f<.iirlt-en  dm  a  .-iftrt  ■      ■        ■  ■    ■  
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paid,  shall  be  levied  aa  other  forfeitures  are  hereinafter  directed  to  be  levied."      materi ALt. 
(by  8.  72,  pott.  Sect  XX.)  • 

DccUonsapon 
•tatutcs. 

aeeoffdiug  to  the  directioiiB  of  the  act,  and  cannot  be  questioned  in  an  action 
of  trc^MM.  If  a  plaintiff  can  shew  that  a  new  road  was  made  m-er  his  lands 
mslicioiisly  or  wantonly  by  the  surveyor,  and  not  for  the  necessary  or  con- 
renicnt  carriage  of  the  materials  over  the  land,  he  would  not  be  concluded 
by  the  amount  ofiered  to  him,  and  the  surveyor  would  not,  it  seems,  in  such 
a  ease  be  protected  by  the  act  Bayfield  v.  Porter,  13  East,  200. 

Upon  a  repealed  statute  the  following  decisions  took  place;  ptz. 

That  the  order  of  sessions  for  the  materials  must  shew,  that  there  were  no 
proper  materials  to  be  (bund  in  or  upon  the  wastes  or  common  grounds  near 
the  highway,  for  the  surveyors  are  not  warranted  to  dig  in  the  private  sofl 
for  aO  the  species  €€  materials,  because  some  of  these  species  are  not  to  be 
{bond  in  or  upon  the  said  wastes  or  common  grounds :  and  it  ought  to  speci- 
fy what  cannot  be  found  in  or  upon  the  wastes  or  common  grounds,  and 
what  may  be  found  in  the  private  soil;  and  they  must  preWouuy  know  that 
it  is  to  be  feond  there,  or  at  least  have  a  reasonable  -prospect  of  finding  it 
there,  for  tiiey  cannot  dig  to  try  for  it  in  the  private  soQ.  H,  v.  Manmng, 
I  Bwrr.  377;  2  Ken^  561,  S.  C.  In  the  general  highway  act,  however,  ante, 
33,  power  is  given  to  search  for  and  <&.  Still,  however,  it  seems  tlicre 
ouffht  to  be  a  reasonable  prospect  for  finding  before  a  license  to  search  for 
and  dig  is  granted. 

Thai  an  order  of  sessions,  to  dig  generally  over  all  the  estate  of  A.  B.,  is 
bad ;  for  the  order  must  fix  upon  a  particular  part,  and  not  leave  it  to  the  dis- 
cretion of  the  sunre3ror.  Id. 

That  wtisfiiction  must  be  awarded  to  the  owner,  or  to  the  occupier,  or  to 
both,  according  to  the  damages  sustained  by  the  one,  or  by  the  otner,  or  by 
both.  Id. 

That  notice  to  the  occupier  is  sufficient,  and  it  is  sufficient  to  state  that  it 
was  left  at  hn  {dace  of  abode.  But  the  statute  then  directed  the  notice  to 
be  given  to  the  owner  or  occupier.  The  words  of  the  present  statute  are 
difoent. 

(5)  CBhich  iftghhuisji  to  be  rr|^a(retr  first. 

By  13  Geo.  III.  c  78,  s.  25,  "  tlie  said  justices  of  the  peace,  at  any  special   13  Geo.  3.  c.  IB. 
lessioiia  to  be  held  by  virtue  of  this  act,  may,  by  writing  (a),  under  their  ih![nS^a)7^^ 
hands  and  s^ls,  order  and  i^point  those  highways  (not  being  turnpike  road),   ^haU  be  fint  re. 
which  in  their  opinion  do  most  want  repaur  within  their  jurisdiction,  to  be   P*^'^* 
first  amended,  and  at  what  time  and  in  what  manner  the  same  shall  be 
amended;  according  to  which  order,  if  such  there  be,  all  and  singular  the 
respective  nirveyors  of  the  said  highways  are  hereby  required  to  proceed 
witnin  their  respective  liberties." 

We  have  already  seen  that  the  13  Geo»  III.  c.  78,  s.  43,  arUe,  19,  empowers 
inhabitanta  tofiiz  certain  times  in  which  the  statute  duty  shall  not  be  called  for. 


(6)  CBiHth  of  H^tghbasK* 

By  13  Geo.  III.  c.  78,  s.  15,  *'  the  said  surveyors  of  the  highways  shall,  and   is  Geo.  3.  c.  78> 
they  are  hereby  required  to  make,  support,  and  maintain,  or  cause  to  be  ^IdUiorhigh- 
inaae,  ^pported,  and  maintained,  every  public  cartrway  leading  to  any  ways, 
nuffket-town,  twenty  feet  wide  at  the  least,  and  every  public  horse-way  or 
drift-way,  eight  feet  wide  at  the  least,  if  the  ground  between  the  fences  in- 
closing the  same  will  admit  thereof." 

See  further  as  to  the  widening,  diverting,  and  changing  highways,  post,  37. 
—  -       — I —        — - — 

(a)  Form  (24),  post. 


l^igbfiHSS  Cn  tf&ennal. 

(7)  9ivttttancfo»t%,itlHt'»tont»,  tSUtei'MUtltCr  «AM«t< 
tlrmmis  at  Srittges,  ict. 

DiSttei'''^  By  itat,  13  Geo.  III.  c.  78,  ».  26,  "and,  for  thebetlercant-enieneeof  tra^ 

shcnuid^flv  to    Tellen,  where  aeveralluKhwayi  meet,"  it  U  enacted,  "that  the  said jiuticn,  at 

>>tmeant}-  loine  ipecial  iraioni  to  oe  held  for  die  puipMeB  of  Ihis  act,  shall  iuue  their 

precept  (a),  ta  the  nirvcyar  of  the  hlghwayi  for  any  parish,  tovnuhip,  or 

Slace,  where  several  highways  meet,  and  there  is  no  proper  or  lufficient 
irection-poat,  or  stone,  already  fixed  or  erected,  requiring  him  forthwith  to 
cauie  to  be  erected  or  fixed,  in  the  moat  convenient  place  where  such  waya 
meet,  a  stone  or  post,  witli  inscriptionB  tliereon,  in  large  Iceible  letter^  paint- 
ed on  each  side  thereof,  containing  the  name  or  names  of  the  next  market- 
town  or  towns,  or  other  considerable  place  or  places  to  which  the  said  higb- 
ways  respectively  lead;  and  aUo  at  the  several  approaches  or  entrance!  to 
nich  parti  of  any  highways  as  are  lubject  to  deep  or  dangcrotu  flood*,  gn- 
duatm  stonM  or  posts,  deuoting  the  deplli  of  water  in  the  deepest  part  of 
the  same;  and  likewise  such  direclion-posia  or  stones  as  the  said  juatiee* 
shall  judge  to  be  necessary,  for  the  guiding  of  travellers  ia  the  best  and  safest 
tract  through  the  said  floods  or  watenj  and  the  said  surveyor  shall  be  reim- 
bursed the  expenses  of  providing  and  erecting  the  same  respectively,  out  of 
the  monies  which  shall  be  received  by  him  or  them,  pursuant  to  the  direclioiH 
of  this  act ;  and  in  case  any  surveyor  shall,  by  the  space  of  three  months 
after  such  precept  to  him  directed  and  delivered,  neglect  or  refuse  to  catise 
aiidi  stones  or  posts  to  be  fixed  as  aforesaid,  every  such  offender  shall  forfeit 
the  sum  of  20s/' 

Sect  52.  "  And  whereas  in  some  places  it  hath  been  and  may  be  found  ne- 
cessary, and  the  gurv-oyors  are  licreby  autliorizcd  and  required,  to  secure 
borse-causewayi  and  foot-caiiscu'QyE,  fay  posts,  blocks,  or  great  stones,  fixed 
in  the  BTound.  or  fay  boiiks  of  earth  cast  up,  or  otherwise,  trom  being  broken 
up  ana  spoiled  with  waggons,  wains,  carte,  or  carriages ;  and  forasmuch  as 
several  evil-disposed  persona,  do  or  may  wilfully  or  wantonly  pull  up,  cut 
down,  and  remove  or  dauioge  the  said  posts,  blocks,  and  great  stones  so  fix< 
ed,  or  to  be  fixed  as  aforesaid,  and  drive  carriages  upon  such  banks  and 
causeways,  or  against  the  sides  thereof,  and  also  dig  or  cast  down  the  said 
banks,  which  are  the  securities  and  defence  of  the  said  causeways,  whereby 
thecausewayaorbanks  are  often  ruined  and  destroyed ;  and  such  evil-disposed 
persons  da  or  may  break,  damage,  or  throw  down  the  stones,  bricks,  or  wood, 
fixed  upon  the  parapets  or  battlements  of  bridges,  and  do  or  may  pull  down, 
)-,  obliterate,  or  doface,  any  roile-stone  or  post,  graduated  or  direction 
or  I'l  be  erecini  upon  any  highway;  for  pre' 

who  shall  be  guilty  of  any  such 
justice  of  the  peace  of  the 


Penalty  on  p«M» 


PultyiNi 

lUnu^Df' 


Widening^  Changing,  and  Stopping  vp,  8fc.  3y 

IX.  aaOienfng,  (ZDj^nsmg,  anil  Sbtopping  tip  ^^igf^toa^  (a). 

UsDEA  this  important  branch  of  the  subject  of  highways,  will  be  consi- 
dered :  1 .  How  a  Highway  may  be  widened,  changed,  or  stopped  up,  at  Com- 
BOQ  Law;  2.  How  it  may  be  so  under  the  Statutes  relating  thereto;  And, 
lastly,  the  Decisions  on  those  Statutes. 

(1)  Bjf  the  Common  Law] — By  the  common  law  an  ancient  highway  cannot  i.  By  commoa 
be  changed,  without  the  king's  licence  first  obtained  upon  a  writ  of  oc^  quod  j^^- 
dmmmtm^  and  an  inquisition  thereon  found,  that  such  a  change  will  not  be   qJoi^nmmm, 
prejudicial  to  the  public:  and  it  is  said,  that  if  one  change  a  highway  with- 
out such  authori^,  he  may  stop  the  new  way  whenever  he  pleases;  and  it 
teemeth  that  the  King's  subjects  have  not  such  an  interest  in  such  new  way, 
as  win  make  good  a  general  justification  of  their  going  in  it  as  a  common 
highway,  but  that  in  an  action  of  tre^ass  brought  by  the  owner  of  the  land 
against  those  who  shall  go  over  it,  they  ought  to  shew  specially,  by  way  of 
excuse,  how  the  old  way  was  obstructed,  and  the  new  one  set  out;  also  it  is 
aid,  that  the  inhabitants  are  not  bound  to  keep  watch  in  such  a  new  way, 
or  to  make  amends  for  a  robbery  therein  committed,  or  to  repair  it.  1  Heuo. 
c76,  t.3;   Wettb,  372. 

Nor  can  a  highway  be  narrowed  by  the  common  law.   Fowler  v.  Sanden, 
Cro. /or.  446. 

[Note, — ^The  writ  of  ad  quod  damnum  is  an  original  writ,  issuing  out  of 
ana  returnable  into  Chancery,  directed  to  the  sheriff,  to  inquire  by  a  jury 
whedier  such  change  will  be  detrimental  to  the  public;  which  inquisition, 
being  a  proceeding  only  ex  partem  is  in  its  own  nature  traversable,  and  here- 
tofore the  party  gneved  minit  be  heard  against  it  before  the  Chancellor  (6) ; 
but  now,  by  itat.  55  Geo.  III.  c.  68,  s.  3,  pott,  43,  jurisdiction  is  given  to  the 
justices  in  sesaioiu  to  hear  and  determine  appeals  concerning  the  same.] 

Where  a  new  road  is  made  in  pursuance  of  such  writ,  and  inquisition   Reittirof  arosd 
thereapon  finmd,  after  the  person  who  sued  out  the  writ  hath  once  made  the  after. 
said  road,  the  parishioners  ought  to  keep  it  in  repair  for  the  future ;  because, 
being  discharged  from  the  repairing  of  the  old  road,  no  new  burden  is  laid 
upon  them,  but  their  labour  is  only  transferred  from  one  place  to  another. 
3  Atk.  771. 

Bat  if  the  new  road  lie  in  another  parish,  then  the  person  who  sued  out 
the  writ,  and  his  heirs,  ought  not  onfjr  to  make  it,  but  to  keep  it  in  repair; 
otherwise  the  parishioners  of  such  otner  parish  would  have  a  new  chaise 
upon  them,  and  no  recompense,  by  the  former  road  being  taken  away.  Ex 
pttrU  Fetmer,  3  Atk.  772. 

An  highway  inclosed  by  virtue  of  a  special  act  of  Parliament  (for  divid- 
ing and  indonng  open  common  fields)  snail  continue  to  be  repaired  by  the 
peruh  or  township  as  it  was  before,  unless  otherwise  directed  by  the  act: 
for  if  he  who  inclosed  the  ground  adjoining  to  the  highway  were  in  such 
caae  obliged  to  repair,  it  might  happen  that  his  allotment  of  the  common 
woold  not  be  worth  die  expense  of  repairing  the  w^.  R.  v.  FUcknow,  1 
Bmr.  465;  /t  V.  MeUor,  8Uer*9  Parith  Law,  620.     See  ante,  9. 

It  is  certain  that  a  highway  mav  be  changed  by  the  act,  of  God;  and  By  act  of  God. 
therefore  it  hath  been  holden,  that  if  a  water,  which  has  been  an  antient 
highway,  by  degrees  changes  its  course  and  goes  over  difiercnt  ground  fit>m 
that  whereon  it  used  to  run,  yet  the  highway  continues  in  the  new  channel, 
in  the  same  manner  as  in  the  old.    1  Now.  c.  76,  s.  4 ;  and  see  Wellb.  376. 


(a)  See  Mr.  Wellbelored'a  observa-  peal  agdnst  the  inclosiire  of  a  highway, 
ti<ms  on  this  subject,  in  the  prefiuse  to  by  virtue  of  a  writ  of  ad  quod  tUsmnum, 
his  work  on  Highways,  p.  iz.  cautioning  it  is  incumbent  on  the  party  to  give  the 
magistrates  not  to  stop  op  or  divert  high-  notices  required  by  the  3rd  section  of  the 
ways,  unless  for  the  benefit  oi  the  public.  55  Geo  III.  c.  68,  post,  42 ;  and  that  a 

(b)  In  Bex  t.  JaUieet  ofEuex,  t  B.Jfc  notice  to  the  party  interested  is  not  alone 
A.  37S,  it  was  decided,  tluit,  upon  an  ap-  sufficient. 

VOL.  III.  £ 


l^fstriDags  fn  <Stwca\. 

wiDGKiNR,  (3)  Bg  Slatute]—ln  aid  of  the  common  law,  and  to  render  the  changing  of 

'  ~     Ughway>leutroublefK)me  aiid  expensive,  power u  given  by  itat  13  Geo.  lit. 
id  55  Geo.  III.  c.  68,  to  jugticea  ot  the  peace  to  widen,  divert,  change, 
aitd  itop  up  highways,  as  they  shall  think  tit. 

In  order  to  which,  it  ii  enacted  by  itat.  13Geo.  III.  c.7S,  s.  15,  "That  the 
■aid  lurveyon  of  the  bigfawaya  shaU,  and  they  are  hereby  required  Ut  make, 
support,  and  maintain,  or  cause  to  be  made,  supported,  and  maintained. 


every  public  cartway  leading  to  any  market-town,  20  feet  wide  at  the  least; 
•nd  every  public  horseway  or  driftway  eight  feet  wide  at  the  leasi 
ground  between  the  fences  inclodng  tlie  same,  will  admit  thereof." 


<»™n'ontn       Power  to  tdden,  divert,  and  liop  up,  on  malting  a  neui  H^ajf] — The  13  Geo. 

iwKKdiiatK  j||_  J  jg_  j_  jg^  provides  "That  where  it  shall  appear,  upon  the  view  (a)  of 
any  two  or  more  of  the  said  justices  of  the  peace,  that  the  ground  or  soil  of 
any  highway  between  the  fences  thereof  is  not  of  sufiicient  breadth,  and  may 
be  conveniently  widened  and  enlarged,  or  thai  the  same  cannot  be  convenient- 
ly enlarged,  and  made  commodious  for  travellers,  without  diverting  and  turn- 
ing the  same ;  such  justices  shall,  and  they  are  hereby  empowered,  within 


theirreapecliveiuriadictjons,  to  order(J)  such  highwaj-s  (c)  respectively  to  be 

;rf),  insu- 

enlarged 
not  exceed  30  feet  in  breadth;  and  that  neither  of  the  said  powers  do  e^ 


widened  and  enlaived,  or  diverted  and  turned  (d),  in  such  manner  as  they 
shall  think  Gt,  so  uiat  the  said  highways,  when  enlarged  and  diverted,  shall 


tend  to  pull  down  any  bouse  or  building,  or  to  take  away  the  ground  of  any 

'-HI,  park,  paddock,  court,  or  yard;  and,  for  the  saQdaction  of  the  per- 

IT  persons,  bodies  politic  or  corporate,  who  are  seised  or  possessed  o^  or 


interested  in  their  own  right,  or  in  trust  for  any  other  person  or  persons,  ir. 

the  said  ground  that  shall  be  laid  into  the  said  highways  respectively,  so  to 

be  enlarged,  ,or  through  which  such  highway,  so  to  be  diverted  and  turned, 

^Y'T*!"'  ^V"   shall  go,  the  said  surveyor,  under  the  direction  and  with  the  approbation  of 

kDda  Rx  recdn-      the  said  justices,  shall,  and  is  hereby  empowered  to  make  an  agreement  with 

P*"**!  him,  her,  or  them,  for  the  recompense  to  be  made  for  such  ground,  and  for 

tbe  mak^  such  new  ditches  and  fences  as  shall  be  necessary,  according 

■nd  in  proportion  to  their  several  and  respective  interest*  therein,  and  also 

with  any  otber  person  or  persons,  bodies  politic  or  cotporate,  that  may  be 

injured  by  the  enlarging,  altering,  or  diverting  such  highways  respectively, 

for  the  sadstaction  to  he  made  to  him,  her,  or  them  respectively,  as  afbre- 

ind  It  thcT  annot   Mid ;  and  if  the  said  surveyor,  under  the  direction,  and  with  the  approbation 

*"*'  of  the  said  juBtices;  cannot  agree  with  the  laid  person  or  persons,  bo^es  po- 
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puicbaae  for  the  clear  yearly  value  of  the  ground  so  Uid  out,  and  likewise      widknino* 
fuch  recompense  as  they  shall  think  reasonable  for  the  making  of  new   chanoiito.  ftc. 
ditches  and  fences  on  the  side  or  sides  of  the  said  highways  that  shall  be  so 
enlaiged  or  diverted,  and  also  satisfaction  to  any  person  or  persons,  bodies 
politic  or  corporate,  that  may  be  otherwise  injured  by  the  enlarging  or  di- 
verting the  said  highways  reflectively." 

^  And,  npon  payment  or  tender  of  the  money  so  to  be  awarded  and  on  iwymau  of 
assessed  to  the  person  or  persons,  bodies  politic  or  corporate,  entitled  to  """g^'-jys'^ 
receive  the  same,  or  leaving  it  in  the  hands  of  the  clerk  of  the  peace  of  such  SuimtSichtKh^' 
limit,  in  case  such  person  or  persons,  bodies  politic  or  corporate,  cannot  be  ^^y* 
found,  or  shall  remse  to  accept  the  same,  for  the  use  or  the  owner  of  or 
others  interested  in  the  said  ground,  the  interest  of  the  said  person  or  peiv 
sons,  bodies  politic  or  corporate,  in  the  said  ground,  shall  be  for  ever  divest- 
ed oot  of  them,  and  the  said  ground,  after  such  agreement  or  verdict  as 
sibresud,  shall  be  esteemed  and  taken  to  be  a  public  nighway,  to  all  intents 
and  pnrpoaes  whatsoever;  saving  nevertheless  to  the  owner  or  owners  of 
such  ground,  all  mines,  minerals,  and  fossils,  lying  under  the  same,  which 
can  or  may  be  got  without  breaking  the  surface  of  the  said  liighway ;  and 
also  all  timber  and  wood  growing  upon  such  ground,  to  be  fallen  and 
taken  by  such  owner  or  owners  within  one  month  after  such  order  shall 
have  been  made,  or,  in  defsuilt  thereof,  to  be  fallen  by  the  said  surveyor 
or  surveyors,  within  the  respective  months  afoitesaid,  and  laid  upon  the 
land  a^oining,  for  the  benefit  of  the  said  owner  or  owners;  ana  where   where  there  b  not 
there  shall  not  appear  sufficient  money  in  the  hands  of  the  surveyor  or  sur-  money  tuffldcnt, 
veyon,  for  ihe  purposes  aforesaid,  then  Uie  said  two  justices,  in  case  of  ^SS^mSi^tSt 
agreement,  or  the  said  court  of  quarter  sessions,  after  such  verdict  as  afore-   thejiutkn  at  their 
said,  shall  order  an  equal  assessment  to  be  made,  levied,  and  collected,  upon   4^^*"*'  icnioat, 
all  and  every  the  occupiers  of  lands,  tenements,  woods,  tithes,  and  heredita- 
ments,  in  the  respective  parishes,  townships,  or  places,  where  such  highways 
diall  He,  and  direct  the  money  to  be  paia  to  tne  person  or  persons,  bodies 
poUtie  or  corporate,  so  intere^ed,  in  such  manner  as  the  said  justices  or 
court  of  qpiarter  sessions  respectively,  shall  direct  and  appoint;  and  the 
money  thereby  raised  shall  be  employed  and  accounted  for,  according  to 
the  order  and  direction  of  the  said  justices,  or  court  of  quarter  sessions  rc- 
ipectively,  for  and  towards  the  purchasing  the  land  to  enlarge  or  divert  the 
nid  highways,  and  for  the  makmg  the  said  ditches  and  fences,  and  also  sar 
tiafiKtion  for  the  damages  sustained  thereby;  and  the  said  assessment,   if 
not  paid  within  ten  days  after  demand,  shall,  by  order  of  the  said  justices 
or  court  td  quarter  sessions  respectively,  be  levied  by  the  said  surveyor,  in 
the  manner  nereinafter  mentioned  (a):  provided,  that  no  such  assessment  not  exceeding  &/. 
to  be  made  in  any  one  year  shall  exceed  the  rate  of  sixpence  in  the  pound  <n  the  ikmumI. 
of  the  yearly  value  of  the  lands,  tenements,  woods,  tithes,  and  heredita- 
ments so  assessed.'*    Vide  stat  54  Geo.  III.  c.  109,  fxnt^  48. 


old  highway  shall  be  gi&pped  up,  and  the  iand  and  taU  thereof  shall  be  iJ^JS|'^^'*,,!here|f 
•old  by  the  said  surveyor,  with  the  approbation  of  the  said  justices  (c),  to  new  wai ' 


Sect.  17.  "  When  any  such  new  highwajra  shall  be  made  as  aforesai^  the  oid  way  may  be 

•toppedu 
landiold, 
oni  vurvcjrur,    wiui  uiv  npuruuauuu  ui  iruc  nuu  jiuuces  ^c;^,   w    new  way  t 

oeperaon  or  persons  whose  lands  aqjoin  thereto,  if  he,  she,  or  they  shall  "*^^  ^^' 
be  wiuinff  to  purchase  the  same;  if  not,  to  scHne  other  person  or  persons, 
for  the  fml  value  thereof.  But  if  such  old  road  thaH  lead  to  any  lands, 
hoofle,  or  place,  which  cannot,  in  the.  opinion  of  such  justices  respectively, 
be  accommodated  with  a  convenient  way  and  passage  nrom  such  new  hign- 
way,  which  they  are  hereby  authorized  to  order  and  lay  out,  if  they  find  it 
necessary,  then  and  in  such  case,  the  said  old  highway  shall  only  be  sold, 
subject  to  the  right  of  way  and  passage  to  such  lands,  house,  or  place  re- 
spectively, accoraing  to  the  antient  usa^e  in  that  respect;  and  the  money 
arising  from  such  sue  in  either  of  the  said  cases,  shall  be  applied  towards 
the  purchase  of  the  land  where  such  new  highway  shall  be  made;  and  upon 
payment  or  tender  of  the  money  so  to  be  agreed  for  as  aforesaid,  and  upon 

(a)  See  ante,  SI,  as  to  the  mode  of     lible  obsenrations  by  Mr.  Wellbeloved, 
lerying  it.  hi  hb  work,  pp.  29,  30. 

(6)  See  p««/,  45;  and  see  some  ten-         (c)  Form  (88),  potL 

E  2 


40  l^iS^gs  in  ffitnnal. 

wiDEHiHo,       ■  certificate  (a)  being  ligned  by  the  said  two  justices,  or  by  the  chairman 
cH*i'gimi.  jte.   of  the  eaid  court  of  quarter  aessions,  in  case  the  same  shall  he  determined 
there,  describing  the  lands  ao  sold,  and  exprcunng  the  Bum  so  agreed  for, 
and  directing  to  whom  the  same  shiill  be  paid,  and  upon  the  purchaset's 
taking  a  receipt  {b)  for  mch  purchaae-money  from  the  pereon  entitled  to 
receive  the  same,  by  an  indorsement  on  the  back  of  such  cert^cate,  the  tmi 
of  luch  old  highvray  afaall  become  vested  in  such  purchaser  and  his  heirs. 
But  all  mines,  minerale,  and  fossils,  lying  under  the  same,  shall  continue  to 
be  the  property  of  the  person  or  persons  who  would,  from  time  to  time, 
have  been  entitled  to  the  same,  if  such  old  highiray  had  continued  there." 
Cott'oTprocnd-         Sect  18.  "  In  case  such  jury  shall  give  in  and  deliver  a  verdict  for  more  mo- 
^*  nies  as  a  recompense  for  the  right,  interest,  or  property  of  any  person  or  per- 

sons, bodies  politic  or  corporate,  in  such  lands  or  grounds,  or  for  the  making 
lucb  fence,  or  for  such  damage  or  injury  to  he  sustained  by  him,  her,  or  them 
respectively,  as  aforesaid,  than  what  shall  have  been  proposed  and  ofiered  by 
the  said  surveyor  before  such  application  to  tlie  said  court  of  quarter  sessions 
■B  aforesaid,  that  then  and  in  such  cose  the  coats  and  expenses  attending 
the  said  several  proceedings  shall  be  home  and  paid  by  the  surveyor  of  the 
said  highway,  out  of  the  monies  in  his  or  their  hands,  or  to  be  assessed  and 
levied  by  virtue  and  under  the  powers  of  this  net:  but  if  such  jury  shall  give 
and  dehver  a  verdict  for  no  more,  or  for  less  monies  tlian  shall  have  been 
so  offered  and  proposed  by  the  said  surveyor,  before  such  application  to  the 
said  court  of  quarter  seadons,  that  then  the  said  costs  and  expenses  shall  be 
borne  and  paid  by  the  person  or  persons,  bodies  politic  or  corporate,  who 
•hsll  have  relused  to  accept  the  recompense  and  salisfactian  so  ofiered  to 
him,  her,  or  them  as  aforesaid." 
hMten iwiwd         ^y  '^^'  '^'  "  *"''  ""^^'^  ""/  highway,  bridleway,  or  footway  hath  been 
tbon  KmonilH,     diverted  and  turned  above  twelve  months,  either  from  necessity,  where  the 
*""  mnSrV"   ■■"'*  have  been  destroyed  by  floods,  or  slips  of  the  ground  on  which  they 
""  were  made,  or  from  otner  causes  and  motives,  if  new  highways,  bridleways, 

or  footways  have  been  made  in  lieu  thereof,  nearer  or  more  commodioua  to 
the  public,  and  the  some  have  been  ac^eseed  in,  and  no  suit  or  prosecntion 
hath  been  commenced  for  the  divertmg  or  turning  the  same,  every  new 
highway,  bridleway,  or  footway,  set  out  and  used  in  the  place  of  that  so  di- 
rerted  and  tumed,  shall  from  henceforth  be  the  public  highway,  bridleway, 
or  ibotway,  to  all  intents  and  purposes  whatooever;  and  alt  peraons  liable 
to  the  repair  of  any  such  old  highways,  bridleway,  or  foolway,  so  diverted 
and  turned,  or  to  he  diverted  and  turiied  an  aforesaid,  shnti,  in  the  same 
manner,  be  and  continue  liable  to  (he  repair  of  such  new  highway's,  bridle- 
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on  the  aide  of  such  highway,  shall  respectively  hold  and  enjoy  the  land  and       widening, 
sofl  of  such  old  highway,  and  pay  to  the  surveyor,  for  the  use  of  the  high-   cuanoing,  ftc. 
wa}^  so  much  money  as  shall  be  agreed  upon  between  the  parties,  or,  if  they  "       ~ 

cannot  agree,  so  much  as  shall  be  deemed  and  adjudged  by  the  said  justices 
ur  jur>',  if  such  jury  shall  be  impanelled  as  aforesaid,  to  be  adequate  to 
the  purchase  of  it,  estimating  such  highway  at  thirty  feet  in  breadtn,  upon 
an  average/* 

Sect.  21.  **  That  where  any  footway  shall  be  diverted  by  virtue  of  this  act   when  old  foo«- 
through  the  land  belonging  to  the  same  person  who  owned  the  land  through   ^*^[*V*  *t»pp««i 
which  such  old  footway  lay,  the  same  sludl  be  adjudged  and  deemed  an  ex-  iSd auu^SrSS. 
change  only,-  and  no  satisuiction  or  compensation  shall  be  made,  unless  the  £1??*^'*°''''****  ^ 
land  to  be  used  for  such  new  footway  shall  be  of  greater  length  and  of  JSiJ^SvllilSj 
ereater  value  than  the  land  used  for  such  old  footway ;  and  where  the  said  fiKtioa  («). 
footway  shall  not  be  turned  through  the  lands  belonging  to  the  same  per- 
son, the  damage  occasioned  bv  such  old  footway  to  the  lands  through  which 
it  lay,  if  the  parties  interested  shall  not  agree  in  adjusting  the  same,  shall 
be  aidjudged  by  two  iudiiferent  persons,  the  one  to  be  named  by  the  owner 
of  the  land,  and  the  other  by  the  said  two  justices ;  and  if  the  persons  so  to 
be  nominated  cannot  agree  therein,  they  shall  choose  some  thu*d  person  to 
adjudge  the  same,  whose  detennination  shall  be  final;  and  the  money  at 
which  such  damages  shall  be  assessed  shall  be  applied  in  making  satisfac- 
tion to  the  owner  or  owners  of  the  land  through  which  such  new  footway 
shaU  be  made." 

Sect  22.  *'  That  if  in  any  parish,  township,  or  ^lace,  where  any  h^hway  Justion  to  order 
shall  be  diverted  and  tumea  oy  virtue  of  this  act,  it  shall  appear  to  £c  jus-  UllJIJ^tobeltamd 
tices  who  are  hereby  authorized  to  view  or  inquire  into  the  same,  that  there  up. 
are  other  hi|;faways  within  such  parish,  township,  or  place,  besides  that  so  to  be 
diverted  and  turned,  which  may  without  inconvenience  to  tlie  public  be  diverted 
into  such  new  highway  hereby  authorized  to  be  made,  or  into  any  other  high- 
way or  hij^ways  within  such  parish,  township,  or  place,  and  the  cham 
of  repairing  sucn  highway  or  highways  may  be  thereby  saved  to  such  parish, 
township,  or  place,  it  shall  and  may  be  lawful  for  such  justices  to  order  such 
highway  or  highways  which  shall  appear  to  them  unnecessary,  to  be  stopped 
up,  and  the  soil  Uiereof  sold,  in  such  mamter  and  fubfecl  to  such  resiric' 
tions  (&),  and  such  right  of  appeal  to  the  party  or  parties  aggrieved  thereby, 
as  are  hereinbefore  respectively  directed  and  given  concerning  the  high- 
ways to  be  stopped  up  or  inclosed." 

Power  to  stop  vp  Way*  without  making  new  ones,  and  other  Provisions  as  Power  jot|top  up 
to  ffiiMrr/ijt^]— -Justices  had  power  to  stop  up  roads  under   the  general  mSSng  new  m*, 
highway  act,  13  Geo.  III.  c  78,  s.  19,  in  cases  only  where  a  new  rSad  was  «nd  other  pro- 
set  out.  Pa^e  V.  Howard,  Cald.  228.     And  it  was  not  sufficient  that  ano-  vm'hl^rd!?.  "*'' 
ther  old  highway  was  widened  in  parts  to  answer  the  purpose  of  a  new 
rood.     And  if  a  new  highway  had  been  set  out  before  the  old  one  was 
stopped  iro,  the  legality  of  the  orders  of  the  justices  for  diverting  the  old 
roaa,  and  8to|^Hn£  it  up,  might  have  been  questioned  in  an  action  of  tres- 
pass, notwithstanding  such  orders  were  confirmed  by  the  sessions  on  ap- 
peal, stating  the  fact  of  a  new  road  being  set  out  in  lieu  of  the  old  one. 
WdeA  V.  Nashy  8  East,  394. 

These  decisions  occasioned  the  passing  the  following  statute,  55  Geo.  III. 
c  68)Srhich  enables  justices  at  sessions  to  stop  up  an  unnecessary  way  with- 
outgi\'ing  a  new  one. 

The  19th  sect  of  13  Geo.  III.  c.  78,  enacted,  that  highways,  bridleways,   H^^M^Tj^'  •" 
and  footways  might  be  diverted  by  the  justices  at  their  special  sessions,   by  J^GeoTaTclML 
with  the  consent  of  the  owner  of"^  the  lands,  so  as  to  malce  them  nearer 
and  more  commodious  to  the  public;  and  provided  for  an  appeal  to  the 
quarter  sessions  by  the  persons  injured  by  any  such  proceedings,  or  by  the 
inclosure  of  any  road  by  an  inquisition  upon  a  writ  of  ad  quod  damnum  : 
but  this  part  of  the  section  is  repealed  by  stat  55  Geo.  HI.  c.  68,  s.  1,   fis  Osti.  3. c.  68. 
which  recites  '  that  it  is  expedient  that  more  public  notice  should  be  given 

(a)  Tbcf  proviiioDS  in  the  turnpike      tsined  in  the  3  Geo.  IV.  c.  126,  s.  89.  ^ 

set  relating  to  these  mstters,  are  con-         (b)  See  the  construcdon  of  this,  jf|/ra.  ^ 


•w^w/ 
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of  ■njf  order  made,  or  proceeding  had,  for  diverting,  turning,  stopping,  snd 
;   indosine  any  liighway,  bridleiray,  or  footway;  and  also  tnat  a  greaieTfo- 
cHity  of  appttd  to  the  quarter  Beuiong  agsinet  auch  order  or  proceeding 
■hould  be  given  to  any  person  or  persons  who  may  think  thenuelves  ag- 
grieved thereby ;  and  it  u  also  expedient  that  his  MajeB^'i  justices  of  the 
Ceace  should  have  power,  under  certain  regulfttions,  to  stop  up  titateeeuary 
ighwaj'a,  bridleways,  and  footways.' 
>        The  55  Geo.  III.  c.  68,  a.  2,  enacts,  "  That  when  it  sbaU  i^ipear,  upon  the 
mete  (a)  of  any  two  or  more  of  the  said  justices  (fr)  of  the  peace,  that  any  public 
highway,  or  public  bridleway,  or  footway,  maybe  diverted,  so  m  to  niake  the 
ne  nearer  or  more  commodious  to  the  public,  and  the  ovmer  or  oumtri  ot 
3  lands  and  grounds  through  which  such  new  highway,  bridleway,  or 
footway,  so  proposed  to  be  made,  ihaU  eotitent  thereto,  by  utriHng  (c)  under 
hii  or  their  hand  and  seal,  or  hands  and  seal*  {d),  it  shall  and  may  be  lawfitl, 
by  order  of  such  justices,  at  some  ipeciai  tettiotu  (e),  to  divert,  and  turn,  and 
to  stop  up  such  footway,  and  lo  divert,  tura,  stop  up,  and  inclose,  sell,  and 
dispose  <tf  such  old  highway  or  bridleway,  and  lo  purchase  the  ground  and 
•oil  for  such  new  highway,  bridleway,  or  footway,  by  such  ways  and  means, 
and  subject  to  such  exceptions  and  conditions,  in  all  respects,  as  in  the  said 
i«''wS  "^  recited  act  mentioned  with  regard  to  highways  to  be  widened  or  diverted ;  and 
umiwM^high-    alsowhenitshallapiiear,  upon  the  view  (/)ofany  two  or  more  of  the  said  Jm- 
wiyi,  Ac  tices  of  the  peace,  that  any  public  highway,  bridleway,  or  footway,  is  unne- 

cessary, it  shall  and  may  be  lawliil,  b^  order  of  such  justices,  or  any  two  of 
s«i«(*otil*»y.       tbem,  to  jfop  up,  and  to  sell  and  dispose  of  such  unnecessary  highway, 
bridleway,  or  footway,  by  such  ways  and  means,  end  subject  to  such  excep- 
tions and  conditions  in  all  respects,  as  in  the  said  recited  act  is  mendoned, 
in  r^ard  to  highways  to  be  widened  and  diverted;  except  that  the  money  to 
arise  from  such  sale,  where,  bv  die  said  act,  it  would  be  amilicable  to  the 
purchase  of  the  ground  and  aoil  of  the  new  highways  orbridiewBys  therein 
mentioned,  shall  be  paid  to  the  surveyor  or  surveyors,  and  be  applied  to- 
wards the  general  repaiiB  of  the  highways  and  bridleways  of  the  parish, 
township,  or  place,  within  which  the  said  highway,  bridleway,  or  footway, 
■MdMthfiSM!*   "°  ■t'TP™  ^1  ■*>»]]  be  situate:  provided,  that,  in  the  several  cases  befbra- 
Ac.  iml  liMfted  in   mentioned,  a  notice,  in  the  form  or  to  the  effect  of  schedule  (;),  to  thia 
SJJSHSX"'^    act  annexed,  shall  be  affixed  in  legible  characters  at  the  place  end  by  the 
vhich  null  hkh-     tide  of  the  said  highway,  bridleway,  or  footway,  from  whence  the  same  is 
nyi,  ActbiO        directed  to  be  turned,  diverted,  or  non>ed  up,  and  also  inserted  in  one  or 
more  nt\rspii]>p[-  or  newspapers,  pulilisiicd,  bt  f^cnprally  eirculiitod,  in  the 
counly  where  llio  pariali,  township,  or  place,  in  which  the  highiray,  bridle- 
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and  by  the  clerk  of  the  peace  enrolled  amongst  the  recordi  of  the  said  court       widenimu, 
of  quarter  seaaiona."  chakgino,  Ac. 

Sect.  3,  provides,  **  That  where  any  such  highway,  bridleway,  or  footway,  Penoiu  fagurad  by 
shall  be  so  ordered  to  be  stopped  up  or  inclosed,  and  such  new  highway,  ^voceed^^?*  ^ 
bridleway,  or  footway,  set  out  and  amnropriated  in  lieu  thereof  as  aforesaid,  sppaJto^utta! 
or  where  any  unnecessary  highway,  brioleway,  or  footway,  shall  be  so  or-  ** ''"^JJ^JJ'**""* 
dered  to  be  stopped  up  as  aforesaid,  it  shall  and  mav  be  lawful  for  any  per-  ds^noiLke(«^ 
son  or  persons  injurea  or  aggrieved  by  any  such  order  or  proceeding,  or  by 
the  indosure  of  any  road  or  highway,  bv  virtue  of  any  inquisition  taken 
upon  any  writ  of  ad  quod  damnum,  to  make  his  or  their  complaint  thereof 
by  appeal  to  the  justices  of  the  peace  at  the  said  quarter  sessions,  upon  pr- 
ing  ten  days*  notice  in  writing  of  such  appeal  to  the  surveyor  of  tne  highr 
wajTs  of  Uie  parish,  township,  or  place,  wherein  such  highway,  bridleway,  or 
footway,  sluul  be  situated;  and  also  affixing  such  notice  to  me  door  of  the 
church  or  chapel  of  such  parish,  township,  or  place :  and  the  said  court  of 
ouarter  sessions  is  hereby  authorized  ana  empowered  to  hear  and  finally 
aetennin^  such  appeal." 

Sect.  4,  enacts,  "  That  if  no  such  appeal  be  made,  or,  being  made,  such  ir  no  appeal  be 
order  and  proceedings  shall  be  confirmed  by  tlie  said  court,  the  said  inclo-  ^Jct'i^cSiSto- 
sures  may  be  made,  and  the  said  ways  stopped;  and  the  proceedings  there-  m1,  the  ou  wars 
upon  shaJl  be  binding  and  conclusive  to  all  persons  whomsoever;  and  the  ^i^J^SSJ^ 
new  hii^ways,  bridleways,  and  footways,  so  to  be  appropriated  and  set  out,  ■haiiberandu? 
shall  be  and  for  ever  after  continue  a  public  highway,  bridleway,  or  foot-  SKwiS»«hj3iaf- 
way,  to  all  intents  and  purposes  whatsoever;  but  no  mclosures  of  such  old  urwanUcoatinue 
hi^waTB,  bridleways,  or  footways,  (except  in  the  case  of  stopping  up  of  such  JjJ'Jj)'^'*^^* 
useless  lughways,  bridlewa3rs,  or  footways,  as  hereinbefore  is  mentioned), 
shall  be  made,  until  such  new  highway,  bridleway,  or  footway,  shall  be 
completed  and  put  into  good  condition  and  repair,  and  so  certified  by  two 
justices  of  the  peace  upon  view  thereof;  which  certificate  shall  be  returned 
to  the  clerk  of  the  peace,  and  by  him  enroUed  amongst  the  records  of  the 
court  of  ouarter  sessions,  next  adfter  such  order  as  aforesaid  shall  have  been 
confinnea  or  enrolled  pursuant  to  the  directions  hereinbefore  contained; 
but  from  and  after  the  enrolment  (c)  of  such  order  and  certificate,  such  old 
highway,  bridleway,  or  footway,  snail  be  stopped  up,  and  the  soil  of  such 
ola  highway  or  bridleway  sold,  in  the  manner,  and  subject  to  the  reserva- 
tions and  restrictions  in  the  said  recited  act  mentioned,  with  respect  to  highr 
ways  to  be  diverted  by  virtue  of  the  said  recited  act" 

Sect.  5.  Provides  tnat  this  act  shall  not  annul  or  aSect  any  order  or  pro- 
ceedinfi;  made  or  had  previous  to  the  passing  of  the  act. 

Highways  may  also  be  exttnguished  or  formed  under  inclosure  acts.   See  lodoaureacts. 
poti,  tit.  IDutavxc,  Vol  III.;  ante,  37. 

(3)  Contiructum  of, and  Decisions  upon,  the  Enactments'] — It  has  been  decid-  3.  Dflddom  upon 
ed,  that  the  power  thus  given  to  two  justices  to  order  any  highway  to  be  widen-  ■••*"*«• 
ed,  extends  to  roads  repairable  ratione  tenura;  and  that  upon  disobedience  to  IJ^f^i!^*'^  '^' 
such  order,  the  parW  may  either  be  proceeded  against  summarily  under  the        '     '"^' 
statute,  or  by  an  inmctment  for  an  offence  at  common  law.  JL  v.  Bahne,  2 
CcMjp.  648;  1  Haw.  c.  76,  «.  57;  I  Russ.  454. 

The  order  for  the  diversion  must  be  made  upon  the  view  of  two  nistices,  view  of  jutticci. 
and  that  must  appear  on  the  order.  An  order,  wherein  it  was  said,  "  we 
baring  iroon  view  found,  or,  it  having  appeared,"  was  held  bad.  A  view 
perhaps  is  unnecessary  for  stopping  up  an  unnecessary  highway,  under  13 
Geo.  III.  c.  78,  s.  22,  per  Ltttkdale,  J.,  in  R.  v.  Justices  of  Worcester, 
SB.^rC.  254;  2M.^R.  288,  S.  C.    Sed  qwere. 

The  words  "  any  two  or  more  of  the  said  justices,"  in  the  55  Geo.  III.   whatjusUco. 
c  68,  8. 2,  anie,  42,  mean  justices  at  special  sessions,  and  therefore  the  or- 
der must  appear  on  the  faee  of  it  to  be  made  there,  it.  v.  Sheppard,  S  B,^ 
^.414. 

(a)  As  to  this  appeal,  see  poit,  46.  sect,  of  stat.  13  Geo.  III.  c  78,  the  words 

lb)  See  the  19th  sect,  of  18  Geo.  III.  were  "from  and  rfter  such  certificate i" 

c  78,  amis,  4(l»  but  in  other  respects  the  clauses   are 

(e)  Indbe  repealed  part  of  the  10th  nearly  similar.  See  the  decisions,  po«l,  46. 
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Where,  however,  the  court  af  quarter  Besnons  canSrmed  an  order  of  two 

i>c-    jutticea  for  (topping  up  a  highway,  wilhoul  proof  that  the  orier  wa«  preri- 

s-       aaalj  made  at  a  ipecial  BeHions;  and  an  applicatioii  beiiig  made  to  die 

Court  of  King'i  Bench  for  a  mandamui  to  enter  continuancea,  the  Coort 

would  not  interfere,  the  sesiioni  having  already  decided  upon  a  point  p«cU' 

liariv  within  their  juriadictioii.  1  Chit.  Rep.  I&l. 

llie  Gist  sect  of  13  Geo.  IIl.c.  78,  ocut,  48,  ii  applicable  to  proceedings  bj 
Older  of  two  justices,  under  55  Geo.  III.  c.  88,  %.  2,  hy  the  express  words  of 
thftt  act;  it  i«  tbcreibre  necewarr  to  give  reasonable  notice  of  the  special 
sessiona,  at  which  any  such  order  ii  to  be  made,  to  all  the  SBveral  justices 
acting  and  residing  within  the  division ;  and  that,  unless  such  notices  be 

S'  ren,  the  aesaions  ought  not  to  confirm  and  enrol  such  order,  even  though 
ere  be  no  appeal  against  it.  R.  v.  fVoTcaUrthire  Jtutice;  2  B.^A.  228. 
The  notice  must  be  riven  by  the  high  constable  or  other  proper  ofBcer. 

Where  the  notice  of  holding  a  special  seMions  for  making  an  <w^*^j 
to  divert  a  public  footway  under  this  act  was  served  on  the  justices  of  the  /^ 
district  by  the  magistrate's  clerk,  and  not  by  the  high  constable;  it  was  '3 
held,  that  the  proceeding  was  irregular.  R.  v.  Jialice$  tf  Surrey,  5  B.  iC.  ■_ 
241  i  7  D.  *  R.  857,  S.  C.  "^ 

A  common  footway  passed  over  a  common,  into  and  across  a  farm  yard  '*^ 
into  a  public  highway;  a  local  act  for  inclosing  the  common,  empowered 
the  commisaionera  to  stop  up  roads  over  it,  provided  that  they  ahoold  not 
stop  up  any  old  road  leadine  over  other  land,  not  to  be  inclosed  wtthmit 
the  concurrence  of  two  magistrates,  llie  commissioners  stopped  up  the 
public  footway  over  the  farm  yard,  without  the  concurrence  of  two  magia- 
trate* ;  and  it  was  held,  that  the  public  right  of  way  over  the  farm  yard  was 
not  extinguished,  for  the  concurrence  of  two  magistrates  was  necessary  un- 
der sect.  8  of  the  general  inclosure  act,  41  Geo.  III.  c.  109,  in  order  to  ex- 
tinguish  the  public  right  of  way  over  the  new"  inclosure,  as  weU  as  that  over 
the  old.  Zmiiuv.  Burton,5B.*C.  513;  8Z).*  R-299,  S.C;  Harber  v. 
Rand,  9 Prtee,  58,  S.  V.;poet,  imUmvxi,  Vol. III. 
mmr.  An  order  made  by  justices  under  the  first  part  of  sect.  2,  of55  Geo.  IIl.c.  6S, 
amU,  42,  for  stopping  up  an  old  highway,  and  setting  out  a  new  one,  must  be 
made,  and  shew  that  it  was  made  with  the  consent  in  wiitiiw,  under  the  hand 
and  seal  of  the  owner  (at  the  time  of  the  order)  of  the  land  urough  which  the 
new  highway  is  proposed  lo  he  made ;  and  therefore,  where  an  order,  made 
under  that  statute,  reclltd  that  the  justices  had  received  evidence  of  the 
of  J.  T..  Esq.,  "in  hia  life-time,"  lo  the  new  road  being  carried 
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Where  the  proceedinga  are  to  divert  a  highway,  a  new  way,  it  seems,       widening, 
must  be  set  oat  before  the  old  one  can  be  stop^^ed  up.     Substituting,  as  a    changing, Ac. 
new  highway,  a  lane  previously  existing,  and  which  the  justices  had  enlarg-  setungoutihe 
ed  and  made  more    commodious  for  the  public,  by  adding  to  it  along  new  way. 
oae  side  of  the  way,  but  the  boundary  of  the  lane  on  the  oSier  side  con- 
tinning  the  same  as  it  formerly  had  l)een,  was,  in  Welch  v.  Neuh,  8  EaH^ 
394,  held  insufBcient. 

If  a  new  highway  be  not  set  out  before  the  old  one  be  stopped  up,  the 
l^ality  of  the  orders  of  the  justices,  for  diverting  the  old  road  and  stopping 
it  op,  may  be  questioned  in  an  action  of  trespass,  notwithstanding  such  or- 
ders were  confvmed  by  the  sessions  on  appeal,  stating  the  fact  of  a  new 
road  being  set  out  in  lieu  of  the  old  one.  S.  C. 

It  is  not,  however,  necessary  for  stopping  up  a  road  under  an  order  of 
justices,  that  they  should,  by  their  order,  substitute  a  new  road  reaching  the 
mftolr  distance  from  the  temunut  a  quo  to  the  terminus  ad  quern.  It  suffices, 
if  they  set  out  a  new  road  leading  from  the  terminus  a  quo  into  a  public 
highway,  along  which,  and  other  ni^ways  connected  with  it,  the  subject 
Bay  pass  to  the  terminus  ad  quern.  Ve  Ponthieu  v.  Penm(feather  and  ar^ 
iker,  5  TaunL  634;  1  Marsh.  261,  S.  C. 

The  exact  length  and  breadth  of  the  way  should  be  set  out  in  the  order, 
that  the  public  may  know  what  they  have  a  right  to  use.  The  omission  of 
it  would  vitiate  the  order.  Therefore,  where  uie  order  referred  to  a  plan 
annexed,  which  contained  these  requisites,  but  it  did  not  state  that  the  new 
path  was  set  out  according  to  it,  it  was  held  bad.  Davison  v.  Gill,  1  East, 
64,  70.  JL  V.  Kenyan^  6  B,  ^  C^  640,  infra.  The  order  in  that  case  was 
made  under  13  Geo.  III.  c.  78,  which  says,  the  form  in  the  schedule  shall 
be  used,  s.  69;  and  under  55  Geo.  III.  c.  68,  s.  2,  the  order  is  subject  to  such 
exceptions  and  conditions  as  the  former  act  required. 

£  j^  An  order  was  made  for  diverting  a  way,  J. 

H.  into  E.  F. ;  F.  H.  was  an  old,  J.  E.  a  new 

turnpike  road.    Before  the  order  was  made, 

the  public  going  from  J.  to  F.  went  by  H. 

This  order  is  ba^  because  the  public  have  no 

permanent  right  to  the  use  of  the  turnpike  road  J.  E.,  for,  if  made  under 
die  local  act,  it  would  cease  with  the  term  of  the  act;  and  if  made  under 
the  eeneral  act,  it  should  have  been  so  stated  on  the  order ;  for,  if  the  order  was 
good  to  stop  up  J.  H.,  no  permanent  road  is  provided  from  J.  to  F.  R.  v. 
WhUer,  S  B.^C.  785. 

Where  a  way  is  stopped  up,  and  another  made  in  another  place,  this  is  whatadivenioa. 
not  a  diversion,  jlshlntrnham  v.  Comwallis,  And.  234. 

An  order  for  stopping  a  footwav  as  unnecessary  must  state  the  parish  in   stopping  ap  lume- 
which  the  lands  lie,  ana  the  length  and  breadth  of  the  way.  R.  v.  Kenyon,  c>"">^  ^**y- 
6  B.  4*  C.  640. 

Great  care  should  be  taken  in  drawing  up  the  orders  and  notices  required  Form  oTocden. 
by  the  acts.    A  material  variance  from  3ie  prescribed  form  would  be  frital.   ^^ 
Several  instances  of  fatal  defects  have  been  already  noticed. 

It  seems  that  there  must  be  a  separate  order  n>r  stopping  up  each  indi-   Separate  onien 
fidual  way,  so  that  two  or  more  ways  cannot  be  comprised  in  one  order.   ^"^"^  ^^^^  ""^ 
R.  V.  Kenifon,  6  B.  ^  C.  645;   Wellb.  40l,n. 

When  a  hi^way  is  diverted,  three  descriptions  of  notices  are  required  by  Notiectaaerocdcr 
the  55  Geo.  ill.  c.  68,  s.  2,  viz.  a  notice  affixed  by  the  side  of  the  road,  a  "'>*^ 
notice  advertised  in  a  newspaper,  and  a  notice  affuced  to  the  church  door. 
And  the  order  is  to  be  confirmed  and  enrolled  at  the  quarter  sessions  held  next 
after  the  expiration  of  four  weeks  from  the  first  day  of  giving  such  notice, 
that  is,  from  the  first  day  of  giving  that  description  of  notice  which  is  last 
mibUshed.  R.  v.  Justices  of  Kent,  1  fi.  ^  C.  622;  R.  v.  Crewe,  3  Z>.  ^ 
R.6. 

It  has  been  doubted  whether,  in  the  case  of  stopping  up  a  wa^  under  an 
ittclosure  act,  the  commissioner  is  bound  to  give  the  notices  required  by  the 
55  Geo.  III.  c  68.  IL  v.  Townsend,  6  B.  S^  A.  424,  see  post,  47. 

With  respect  to  the  sale  of  the  old  highway,  in  the  case  of  R.  v.  Kenyon,  Saltoroidl4|b- 
'  6  B.  ^  C  640,  two  justicei,  by  an  order  made  in  petty  sessions,  certified,  that  "^^^ 
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^tgirina^  in  ffinutal. 

Qmt  several  (botwayi  did  ^peer  to  them  to  be  unnecesury,  and  therefore 
jitc  they  did  order  the  uid  footways  to  be  >tofiped  up.  It  wu  contended,  that 
thii  order  vai  incorrect,  for  not  providing  for  ^e  sde  of  the  foolpothi. 
And  the  objection  was  admitted  by  the  Court.  Per  BayUy,  J. — "As  to  the 
other  objection,  I  agree  that,  under  the  13  Geo.  III.  c.  78,  no  power  is 
given  to  atop  up  any  highway,  bridleway,  or  footway,  unless  another  ia 
substituted  for  it.  But  the  55  Geo.  111.  c.  68,  s.  2,  proridea  fint  for  the 
caie  of  mibetjtuting  ft  new  way  for  an  old  one,  and  then  follow*  the  prtf- 
visions  upon  which  this  question  turns  '  and  also,  when  it  shall  appear  upon 
the  view  of  any  two  or  more  of  the  said  justices  of  the  peace,  that  any 
public  highway,  bridleway,  or  footway  is  unnecessary,  it  shall  and  may  be 
lawful,  by  order  of  such  justices,  or  onv  two  of  them,  to  stop  up  and  to  tcJl 
and  dispose  of  such  unnecessary  highway,  bridleway,  or  footway.'  It  is 
argued,  that  the  legislature  never  intended  to  extend  this  power  of  sale  to 
an  old  footway;  hut,  referring  to  the  former  statute  13  Gra.  III.  c.  78,  it 
seems  dear  that  such  was  their  intention.  By  that  statute  no  power  wm 
given  to  stop  up  an  old  footway,  without  making  a  new  one ;  but  whenever 
uiat  was  done,  the  old  footway  was  in  some  mode  or  other  to  be  dispoacd 
1^,  although  not  by  sale.  The  subsequent  statute  having  ^ven  power  to 
stop  up  unnecessary  footways,  it  was  reasonable  that  the  legisIatUK  should 
make  a  provision  for  converting  them  into  money  for  the  use  of  the  puUic. 
If  the  justice*  are  to  make  an  order  to  stop  up  and  sell,  it  cannot  be  good 
unless  it  applies  to  both.  The  provision  for  each  of  these  act*  muW  be  made 
at  the  same  timc^  or  if  that  be  otherwise,  still  it  is  necessary  that  the  order 
should  state  the  length  and  breadth  of  the  road  stopped  up,  in  order  that 
it  may  be  known  what  is  to  be  afterwards  sold." 
of  An  order  mode  luider  this  act  cannot  be  confirmed  till  the  sessions  held 

next  after  the  expiration  of  four  weeks  from  the  first  day  on  whidi  the 
notices  required  by  law  have  been  published;  and  therefore,  where  an  order 
was  made  for  diverting  a  path,  and  notice  thereof  was  given  on  the  20th 
of  December,  and  it  was  confirmed  at  sessions  on  the  17th  of  January,  it 
was  held  irregular,  and  quashed.  A.  t.  Crewt,  3  D.  S[R.6;  R.  v.  JutUeet 
ofXetU,  IB.^C.  622,  ante,  44. 

If  the  order  be  not  mode  at  a  special  session  of  justices,  the  eonrt  at 
quarter  sessions  are  bound  to  refuse  a  confirmation  of  the  order,  aUunish 
no  appeal  be  mode  to  them.  R.  v.  Sheppard,  3  B.  ^  A.  414;  and  so  if  the 
order  be  not  made  at  a  special  session,  properly  convened  by  notices,  8k. 
R.  V.  JiHticei  of  Worcaterihire,  2  B.  4r  A.  22S,  ante,  44. 
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4 1 ,  as  to  appeal,  it  should  seem,  that  where  an  order  of  justices  has  heen  made       widcnino, 
for  stopping  up  a  road,  an  appeal  is  given  to  the  jparty  grieved  hy  any  such  or-   chanoino,  &c. 
deror  proceeding,  &c.  at  tne  next  quarter  sessions  t^tr  such  order  made  or  Appwi. 
froeeemg  had,  S^.;  and  it  was  held,  that  at  all  events  an  appeal  to  the 
sesoons  next  after  tl^  actual  obstruction  of  the  road  was  too  late,  the  partjr 
harinf  had  soffident  notice  of  the  order,  in  time  to  have  appealed  to  a 
ing  aesrions,  hefcve  which  time  the  surveyors  of  the  highways  had 
to  st<^  up  the  road.    R.  v.  Pembrokeshire  justices^  2  East,  213. 
t  was  abo  held  under  the  same  section,  that  tho  appeal  must  be  made  to 
the  quBZter  sessions  next  after  the  order  made,  wimout  reference  to  any 
•olactf  received  by  the  a^^llant  of  such  order.     R.  v.  Sti^ordshire  Jue- 
tkes,  3  East,  150.   Sembie,  these  decisions  will  apply  to  the  55  Geo.  III.  c. 
68,  a.  3. 

It  should  seem,  that  if  two  orders  be  made  by  the  justices,  the  one  for 
diverting  and  turning  a  public  way,  and  the  other  for  stopping  up  the  old 
way,  they  are  to  be  considered  as  so  distinct  from  one  another,  that  an  ap- 
peal may  be  made  against  each  separate^,  and  the  time  within  which  to 
ujpeal  against  either  order,  must  run  from  its  individual  commencement 
R.  V.  Jutiieee  ^Hertfordshire,  ZM.^S.  459. 

By  a  clause  in  an  inclosure  act,  a  commissioner  was  authorized  to  stop 
op  any  way,  provided  it  be  done  by  the  order,  and  with  the  concurrence  of 
two  justices,  and  that  order  was  to  be  subject  to  an  appeal  in  like  manner, 
and  under  such  form  and  restrictions,  as  if  the  same  had  been  originally 
made  by  such  justicea.  By  a  subsequent  clause,  any  party  aggrieved  was 
to  be  at  liberty  to  appeal  at  any  time  within  six  montns  ailer  the  cause  of 
complaint.  Under  tnis  act,  the  commissioner,  with  the  concurrence  and 
order  of  two  justices,  stopped  up  a  road  without  giving  the  public  notices 
required  by  the  55  Geo.  111.  c  68;  and  it  was  held,  that  a  party  aggrieved 
mighty  under  these  circumstances,  appeal  at  any  time  wittiin  six  months. 
J2.  V.  Twnuend,  6  B.  ^  A.  420. 

A  notice  of  appeal  by  an  inhabitant  of  a  parish,  against  an  order  for 
stopping  op  an  unnecessary  public  footway,  under  the  authority  of  this  act, 
imut  state  that  the  appeUant  is  "injured"  or  '^aggrieved,"  pursuing  the 
language  of  sect.  3,  ante,  43,  or  his  «ppeal  will  fiul.  K.  v.  Justices  cf  Essex, 
SB,  ^  C.  431;  1  D.^R.  658,  S.  C. 

Id  an  appeal  against  an  inclosure  of  a  highway,  by  virtue  of  a  writ  of  ad 
qmod  damnsiwi,  the  notices  required  by  the  55  Geo.  III.  c.  68,  must  be 
given,  and  a  notice  to  the  party  interested  is  not  alone  sufficient.  JR.  v. 
JwttieeM  of  Essex,  I  B.  f  A.  373. 

If  an  appeal  be  actually  lodged  against  the  order  of  the  two  justices,  but 
the  coort  of  quarter  sessions  reAise  to  hear  such  appeal,  then  the  party  ap- 
pealmg,  if  he  be  dissatisfied,  should  move  the  Court  of  King's  Bench  for, 
and  obtain  a  mandamus,  commanding  the  justices  of  the  county,  at  the 
next  general  quarter  sessions,  to  receive  the  appeal,  and  cause  continu- 
inoea  to  be  entered,  and  to  hear  and  determine  the  case.  See  7  T,  B,  81 ; 
2  East,  2\Z',ZEaMt,  151;  5  B.  4*  C.431;  1  B.  ^  ^.  373 ;  3  JIf.  4*  5. 459. 

With  respect  to  costs,  the  80th  sect,  of  the  13  Geo.  III.  c  78,  gives  an  Costs, 
appeal,  and  awards  costs,  under  certain  restrictions,  to  any  person  aggrieved 
by  proceedings  under  the  act,  and  for  which  no  particular  method  of  relief 
had  been  therein  already  appointed.    But,  as  an  appeal  and  other  mode  of         Q 
relief  is  given  by  the  1^  section,  ante,  43,  in  the  particular  case  of  the  di^    ^* 
reiting_of  ways  DyoiJerof  two  justices,  the  80th  section  is  not  applicable  to 
tbese  proceemngs.    Therefore,  where  notice  of  appeal  against  an  order  for 
dirertmg  a  footway  was  given,  and  the  order  was  not  filed  with  the  clerk  of 
tbe  peace  for  enrolment,  but  the  iustices  gave  the  appellant  notice  that  they 
intended  to  abandon  the  order,  it  was  hdd  that  the  justices  at  the  sessions 
had  no  power  to  award  to  the  appellant  the  costs  of  preparing  to  try  the 
appeal,  which  he  claimed  under  the  80th  section.     R.  v.  IVing,  4  B.  ^  C 
184:  6/>.  4'lt323,  S.  C. 


X.  'STIk  %mHtti  ano  SxssioM  foi  l^ieftfoags. 

Juiticet] — Bt  tliel3  Geo.  III.c.  78,  B.  53,the  jiuticei  of  the  peaceoraU 
dliea,  cotporalioni,  boroughs,  and  other  pUcei,  are  hereby  reared  to  put  in 
execution  every  part  of  tJiis  act  within  their  reapeetive  juhadictioni. 

And  by  the  54  Geo.  III.  c.  109,  a.  B,  "  The  justices  of  the  peace,  atid 
magiBtrates  of  all  cities,  corporations,  borouglu,  precincta,  liberties,  and 
other  separate  jurisdictional  are  hereby  authorifed  and  required  to  put  in 
execution  every  part  of  this  act,  within  their  respective  jurisdiclions,  so  far 
a*  the  provisions  thereof  are  applicable,  in  as  full  and  ample  a  maimer  as 
the  justices  of  any  county  or  of  any  division  thereof. " 

By  the  77th  sect  of  13  Geo.  111.  c.  78,  the  justices  are  authoriwd  to 
•duuaitter  oaths,  pott,  77. 

Seuiont]— By  statute  13  Geo.  III.  c  78,  a.  I,  poit,  4fi,  50,  the  jiutieGS 
shall  bold  a  special  sessions  for  the  highways,  in  the  week  next  alUr  the 
Afkhaelmai  general  quarter  tesiioits  yearly. 

By  Stat.  55  Geo.  III.  c.  68,  8.6,  ailer  reciting,  that  'whereas,  by  an  act 
passed  in  the  54th  year  of  his  present  majesty,  intituled  ^n  act  to  oaimil 
an  act  of  the  IhirUenlh  year  of  kit  preieat  me^titt/,  it  is  amou^  other  things 
enacted,  that  two  or  more  justices  of  the  peace,  at  their  special  sessions  to 
be  holden  in  the  week  next  after  Mickaelmai  yearly,  shall  fix  such  rates 
as  they  shall  adjudge  reasonable,  as  a  composition  in  lieu  of  teapis,  carts, 
horses,  oxeu,  or  labour:  and  whereas  certain  other  matters  relative  to  the 
highways  are  directed  to  be  done  by  justices  of  the  peace,  at  their  spedal 
■enions  to  be  holden  in  the  week  next  after  the  AficAaefmiu  quarter  sesdons: 
and  whereas  the  time  for  holding  the  Miehaelouu  quarter  sessions  has  been 
altered  by  an  act  made  in  the  54th  year  of  liis  present  majesty,  intituled 
An  act  for  regulating  tke  time  of  holding  the  Michaehnas  quarter  teuioiu;' 
it  is  therefore  enacted,  "  that  it  shall  and  may  he  lawful  for  the  justices  of 
the  peace,  assembled  in  their  ipecial  sessions  in  the  week  after  Mtckatlmiu, 
to  do  and  perform  every  act  which  they  might  heretofore  la^y  have  done 
in  the  special  seswons  directed  to  be  holden  in  the  wedc  after  the  said 
Michaelmat  general  quarter  sessions  of  the  peace." 

This  act  is  merely  directory,  and  the  sessiotu  may,  notwithstanding,  be 
holden  at  another  time.    R.  v.  Jtalicet  cf  Leicetler,  7  B.  ^  C,  0. 

By  stilt.  13  Gi!u.  111.  c.  TS,  a.  61,  "It  shall  be  lawtul  for  any  two  or 
I    mori'  jdsticca  of  Iho  pcacp  within  (heir  rcspccMvc  liniils,  find  they  are  here- 
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by  law  to  repair,  or  for  committing  anv  nuisance  upon  any  highways,  or    meetings  or 
thall  agree  at  such  vestry  meeting  to  defend  any  indictment  or  presentment    iwhabitants. 

Effeimi  asiinst  any  such  parish,  township,  or  place,  it  shall  and  may  be  ~ 

vfiil  for  we  surveyor  of  such  parish,  township,  or  place,  to  charge  in  his  Suiv«yor't  costs, 
account  the  reason«>le  expenses  incurred  in  carrying  on  or  defending  such 
mpective  prosecutions,  ailer  the  same  shall  have  been  agreed  to  by  such 
inhabitants  at  a  vestry  or  public  meeting,  or  allowed  by  a  justice  of  the 
peace  within  the  limit  where  such  highway  shall  be;  which  expenses,  when 
so  agreed  to,  or  allowed,  shall  be  paid  by  such  parish,  townsnip,  or  place, 
out  of  the  fines,  forfeitures,  compositions,  pa3rments,  and  assessments,  au- 
thorized to  be  collected  and  raised  by  virtue  of  this  act." 

See  cases  as  to  the  liabilitv  for  costs,  post^  Sect  XXIII. 

And  by  sect.  66,  *'  In  all  cases  where  a  vestry  or  public  meeting  of  the   The  notice  le- 
inhabttants  of  any  parish,  township,  or  place,  is  authorized  or  directed  by  JjSSs'orpuSk* 
this  act,  there  shall  be  public  notice  fi;iven  of  the  day,  hour,  and  place,  of  meetingi. 
holding  the  said  meeting,  at  the  churcn  or  chapel  of  such  parish,  tovmship, 
or  place,  on  the  Sunday  next  preceding  such  meeting,  and  also  notice 
thereof  in  writing  (a),  specifying  the  purpose  of  such  meeting,  fixed  at  the 
same  time  upon  the  door  of  such  church  or  chapel,  and  the  same  shall  not 
be  held  till  three  days  at  least  after  such  notice  given;  and  if  there  be  no 
church  or  chapel,  the  like  notice  of  such  meeting  shall  be  given  in  writing, 
and  put  up  at  the  most  public  place  therein,  three  days  at  least  before 
such  meeting." 

As  to  meetings  for  appointing  surveyors,  see  poMt,  50. 

XII.  SbtttbeBot  anlr  Assistant,  Vx. 

And  herein,  1.  Of  his  Appointment  m  general;  2.  His  Duty  in  general; 
And,  3.  His  Accounts. 

(1)  1^151  Afipmnlmenl  in  9enetal« 

By  Stat  13  Geo.  III.  c.  78,  s.  1,  "  Upon  the  22nd  day  of  September^  in   is  Geo.  3,  c  78. 
every  year,  unless  that  day  shall  be  Sunday  ^  and  then  on  the  day  following,   u^fiS^i/^ST'' 
the  constables,  headboroughs,  tithingmen,  churchwardens,  surveyor  of  the  msdeof  at  lasst 
highways,  and  householders  (6),  being  assessed  to  any  parochial  or  public  JJUSbSsT'-kX!  at 
rate  of"^  every  parish,  townshm,  or  ^ace,  shall  assemble  together  at  the  the  usual  place'  of 
church  or  chapel  of  such  parisn,  township,  or  place,  or,  if  there  shall  be  no  public  meettoffc 
church  or  chapel,  then  at  the  usual  place  of  public  meetings  for  such  parish, 
township,  or  place,  at  the  hour  of  eleven  in  the  forenoon :  and  the  major 
part  of  them,  so  assembled,  shall  make  a  list  (c)  of  the  names  of  at  least 
ten  persons  hving  within  such  respective  parishes,  townships,  or  places, 
who  each  of  them  have  an  estate  m  lands,  tenements,  or  hereditaments, 
lying  within  such  respective  parish,  township,  or  place,  in  their  own  right,   Quaiilicatioo  of 
or  in  the  right  of  their  wives,  of  the  value  of  \0L  by  the  year;  or  a  per-  •"'^'*y*'^ 
sonal  estate  of  the  value  of  100/.;   or  are  occupiers  or  tenants  of  houses, 
lands,  tenements,  or  hereditaments,  of  the  yearly  value  of  30/. :  and  if  there 
shall  not  be  ten  persons  having  such  qualincations  as  aforesaid,  then  they 
ihaD  insert  in  such  Ust  the  names  of  so  many  of  such  persons  as  are  so 
qinalified,  as  above  required,  together  with  the  names  of  so  many  of  the  most 
sufficient  and  able  inhabitants  of  such  parish,  township,  or  place,  not  so 
qualified,  as  shall  make  up  the  number  ten,  if  so  many  can  be  foimd;  if 
not,  so  many  as  shall  be  there  resident,  to  serve  the  office  of  surveyor  of  the 
highways:  and  the  constable,  headborough,  or  tithineman,  of  such  parish,  a  duplicate  or 
township,  or  place,  shall,  witiiin  three  days  after  such  meeting,  transmit  a  ^^m^tJ^  ^ 
duplicate  of  such  list  to  one  of  the  justices  of  the  peace  within  the  limit  of  ortheJustkes.and 
the  county,  riding,  division,  hundred,  city,  corporation,  precinct,  or  liberty,  ^SSfsi?  ^ 
where  such  parish,  township,  or  place  shiall  lie,  living  ia  or  near  the  same;  sloos,  hy  the  con* 
and  shall  also  return  and  deliver  the  original  list  ((/),  made  and  agreed  upon  "^able,  Ac. 

(a)  Fofm  (37),  po§t.  (c)  Form  (89),  po$U 

(*)  Form  {n),  pni.  (rf)  Form  (39),  pott. 
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at  iDch  meedng,  to  the  justices  of  the  peace,  at  their  special  tesRions  to  be 
held  for  the  highways  within  that  limit,  in  the  week  next  after  the  Michael- 
mat  e:«ieral  quarter  sessions  of  the  peace  in  every  year  (a ) ;  and  sliall  alio, 
— =*' — 1  three  days  after  making  the  said  list,  give  penooal  notices  to,  or 
notices  in  writing  (b)  to  be  left  at  the  places  of  abode  of  tbe  (everal 
persona  eootained  b  ludi  list,  infoming  them  of  their  being  ao  named,  to 
the  intent  that  they  may  levera^  upear  before  Ihe  jiuticeB,  at  the  said 
«pecial  sessions,  to  accept  such  office,  if  they  shall  be  ^ipointed  thereto,  or 
to  shew  cause,  if  thev  hare  any,  against  their  being  appointed:  and  the 
said  juttice*  are  hereby  authorized  and  required  to  nold  such  special  ses- 
■ians  at  such  convenient  place  or  places,  within  their  respective  limits,  as 
they,  in  their  discretion,  shall  judge  proper;  and  to  give  notice  (c)  of  the 
time  and  place  where  they  intend  to  bold  the  same  to  the  constables,  bead- 
borougha,  or  tithingmen,  of  every  such  parish,  township,  or  place,  at  least 
ten  days  before  the  holding  of  the  said  session;  and  the  said  justices,  then 
and  there  (rf),  from  the  said  lists  according  to  their  discretion  (t),  and  the 
largeness  of  the  pariah,  township,  or  place  respectively,  by  warrant  (/) 
under  their  hands  and  seals,  shall  appoint  one,  two,  or  more  of  such  pei^ 
sons  as  aforesaid,  if  he  or  they  shall,  in  the  opinion  of  such  juaticea,  be 
qualified  for  the  office  of  surveyor  (^) ;  if  not,  one,  two,  or  more  of  the  other 
nibstantial  i&hahilania  or  occupiers  of  lands,  tenements,  woodi,  tithes,  or 
hereditaments,  within  such  pariah,  township,  or  place,  living  within  three 
mOes  thereof,  and  within  the  same  county,  fit  Euid  proper  to  serve  the  office 
of  surveyor  of  the  highways  for  such  parish,  township,  or  place,  if  any  mch 
can  be  found;  which  appointment  shall  by  the  constables,  headborougbs, 
or  tithingmen  aforesaid  be  notified  to  every  person  so  appointed  by  Ihe 
said  juaticea,  wiihin  three  days  after  such  appointment,  by  serving  bim  with 
.1,.  .„!A  — ■_„.  ™,  |jy  lennng  the  same,  or  a  true  copy  thereof,  at  his 
of  abode ;  and  every  person  so  appointed,  if  he  accepts 
iways  for  the  said  parish,  town- 
ship, or  place,  for  the  year  ensuing,  anct  shall  take  upon  him,  and  duly 
execute,  the  office  aforesaid ;  and  the  said  justices  shall  then  and  there  give 


the  said  w 


fornuaflfnr^  fuch  of  the  said  Burreyon  ai 


aUy  appear  before  them,  a  charge 


1   act;  and  if  any  of  the  said  persons,  so  «>pointed,  whose  names  w 

[   tained  in  such  list,  and  who  were  servea  with  the  swd  notice,  thall  reliue 

or  neglect  to  appear  at  the  said  special  sessions,  and  accept  the  said  office, 

if  appointed  thereto,  in  manner  ajorcasid,  or  shall  not,  within  six  dnys  after 
liping  stn'ed  ivilli  such  wnrrniil  or  appointnicnt,  signify  his    ncceptntioc 
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being  present  all  those  penons,  such  as  constables,  headboroughs,  Sic,  as    appointment 
are  named  in  the  act.    See  H.  v.  Pettkcard,  4  Burr.  2452.  op  survf.tor. 

If  the  magistrates,  upon  proper  lists  returned  to  them,  omit  to  appoint  a   iiagbtni«  omit- 
smreTor  of  the  highwajrs,  at  tneir  first  special  sessions  as  directect  by  this   tiag  to  appoim  a 
set,  ^ey  are  bound  to  make  such  appointment  at  a  subsequent  special  ses-  **''^^^- 
sioos.     For,  per  Ld.  EUeniborimghj  C.  J.,  this  part  of  the  act  is  only  dircc- 
tofj  to  the  magistrates  to  make  Uie  appointment  at  the  time  mentioned : 
1      kmt  there  are  no  negative  words  to  prevent  them  from  exercising  their  office 
in  that  reject  at  any  subsequent  tune,  if  it  shall  be  necessary.    And  com- 
j      mon  sense  requires  that  if  the  sppointment  he  not  made  at  the  first  special 
>     sessions,  it  should  be  made  afterwards.     R.  v.  Juttket  cf  DenbigJkskiret 
iEtui,  142. 

In  R.  V.  BaUwm  and  others,  7  T.  JBLIG9,  m  rule  was  moved  for,  to  shew  UagigtTatc*  not 
canse  why  a  vumdamut  should  not  issue  to  the  defendants  and  ^e  other  ^^^^  ^'XS^*^ 
justices  of  Surrey,  commanding  them  to^pointone  or  more  persons  nam^  J  returo«i  ^^'''' 
is  tke  list  rf  21  persons  returned  to  them  as  directed  by  stat  13  Geo.  III. 
c.  78,  to  be  surveyors  of  the  highways  of  the  parish  of  BatUnea.  In  fact, 
the  defendants  had  appointed  two  of  the  persons  named  in  the  list,  but  they 
had  also  appointed  a  tnird  surveyor  not  in  the  list  Ld.  Kenyan,  C.  J. — By 
iSb(t  first  section  in  the  act  of  Parliament,  if  the  list  of  persons  returned  to 
the  iustioes  does  not  contain  the  names  of  persons  whom  the  justices  think 
qualified,  they  may  appoint  any  other  persons  of  the  parish  who  are  pro- 
perly qualified,  if  mdeed  the  magistrates  act  corruptly,  they  may  be 
punished  fax  an  abuse  of  their  disa^onarjr  power;  but  no  corruption  is 
even  suggested  in  this  case.  The  lists  are  directed  by  the  act  only  for  the 
pttipoae  of  assbting  the  magistrates,  who  in  many  instances  might  not  per- 
haps know  a  sufficient  number  of  persons  fit  for  the  office.  Rule  dis- 
chsived. 

The  snnreyocB  may  be  appointed  for  a  less  district  than  the  whole  surrryonfora 
parish.  Id.  diftrkt. 

The  sqipouitnient  of  surveyor  cannot  be  removed  into  the  Court  of  King's  Certiorari. 
Bendi,  because  the  eerUorari  is  taken  away;  but  an  appeal  lies  against 
it,  and  every  parishioner  is  a  person  grieved  by  the  appointment.  See 
the  vpgeil  diauae,  amte,  43.  R.  v.  Jtuttcet  of  St.  Alban*9,  Z  B.  ^  C.  698; 
bD.  ^  K.  538,  S.  C.  Nor  is  this  without  reason,  for,  if  an  occupier  of 
Isods  within  a  townshm  claims  exemption  firom  doing  statute  duty  on  any 
roads,  except  those  witnin  the  townshm,  he  must  object  to  the  appointment 
of  a  sonr^or  for  the  whole  parish.  This  seems  his  only  remedy.  Fawcet  v. 
Pmdu^  7JB.^  C.394;  I  M.  ^  R.  102,  S.  C. 

The  appcnntment  must  be  stamped,  for  every  appointment  in  writing  to  stamp, 
anv  office  or  employment,  where  the  salary  shall  not  amount  to  50/.,  re- 
quires a  stamp  or  2iL,  where  more,  ft:c.,  see  pott,  Stamps,  Vol.  V.    R.  v.  Few, 
SB.f'C.  655.    This  was  the  case  of  an  assistant  overseer. 


Defmtdimmaimg  LUig,or  Refutid  to  terveySed.  1,  of  the  13Gco.III.  if  no  tuch  lirt  be 
c  78,  continues  to  enact  thus :  "  But  if  no  such  (ante,  49)  list  shall  be  made  USS*!^,^^  ^' 
and  letnmed,  or  if  the  said  justices  shall  make  such  appointment  as  afore-  fuM*  to  acrve,  an- 
said,  and  the  person  or  persons  so  appointed  shall  refuse  to  serve  the  said  heappSaSiTStk 
office,  the  saici  justices,  or  any  two  ofthem,  shall  and  may,  and  arc  hereby  tubtaqumt  •pedal 
required,  at  the  said  special  sessions,  or  at  some  subsequent  special  sessions,  uary^Ji!notm' 
to  be  hdd  within  one  month  after,  to  nominate  and  appomt  some  other  reeding  oiw-cighth 
peraon  or  persons  to  be  surveyor  of  such  parish,  township,  or  place,  whom  SJJtT  **"  ■"•■•" 
they  shall  judge  proper  to  execute  that  office,  and  shall  and  may  fix  such 
salary  to  be  paid  to  such  surveyor,  to  be  appointed  as  herein  last  before 
mentioned,  out  of  the  said  forfeitures,  and  all  other  forfeitures,  fines,  penal- 
ties, asseaaments,  and  compositions,  to  be  paid,  levied,  and  raised,  under  the 
authority  of  this  act,  within  such  parish,  township,  or  place  respectively,  as 
such  justices  shall  think  fit,  not  exceeding  one-eighth  part  of  what  shall  have 
been  raised  by  an  assessment  of  6i^.  in  uie  pound,  for  the  use  of  the  high- 
ways within  such  parish,  township,  or  place,  where  any  such  assessment 
shall  have  been  raised,  and  observing  the  same  restriction,  as  near  as  they 
can,  firom  the  best  infonnatikm  they  shall  be  aUe  to  get  of  the  probable 


^fetrtnae^  in  <Sf«neiaI. 

BssesBinent,  wher«  none  hath  been  alieadj  made;  and 
or  gimvEVoit.  the  sud  juaticei  ahall  and  may,  if  they  think  fit,  require  (o)  the  eaoilablei, 
liiMikm  may  n-  headboroughs,  tithingmen,  and  surreyoT,  of  every  nicb  pwish,  lowtMhip, 
bia*&?'ul^na   and  place,  or  any  of  them,  to  return  to  them  at  such  time  and  place  asthtf 

mcaxinllawrit-    nhlliril]ninillt.  ni>  l>i  i  iillllt.  ill  1llitill|i   (ft).  Ilfllll   111111  illlill liaMIMIIIiilif 

'■ftjj'^" ■"      of  6rf.  m  the  pound  hath  raised,  or  will,  in  hii  or  their  opinion, raiae within 
mot  otu.  pr      luch  paiiih,  townahip,  or  place :  and  if  the  conKablet,  headborooghi,  titth- 
pnuid  wHi  t«6»    '  ingmen,  churchwardens,  mirveyor*  of  the  hiebway,  and  auch  houaeboldai 
4M.  panliT  a>  the   ai  aforesaid,  of  any  pariah,  township,  or  place,  shall  neglect  or  reftwe  to 
HK^ukini  or^   make  such  list  as  aforesaid ;  or  if  the  constable,  headborouKh,  or  tilliin|>- 
[uning  «di  imm.   man  of  any  {taiiih,  township,  or  place,  shall  not  return  the  said  list  of  name*, 
^^litoi  ^''ind^   when  made,  and  such  duplicate  thereof  as  aforesaid,  and  give  meh  notice 
or  notices,  and  serve  mch  warrant  or  warrants,  as  in  this  act  is  directed;  or 
if  the  said  constable,  headborough,  tithingman,  and  surveyor,  or  tnj  tS 
them,  shall  n^lect  to  return  such  account  of  the  amount  of  such  aswsi 
ment,  as  aforesaid,  when  so  required  as  aforesaid ;  every  constable,  bead- 
borough,  (jtbingman,  churchwarden,  or  surveyor,  so  neglecting  or  re&aiiig, 
in  any  of  the  said  cases,  shall,  for  every  such  default  respectively  fotfeitthc 
Bum  of  40/." 

/wti«Mq/'Cifu!(,^c.}— Byl3Geo.lIl.  c78,  S.S3,  "Justice*  of  (he  peace 
of  all  cities,  corporations,  boroughs,  and  other  places,  are  hereby  required  to 
put  in  execu^on  every  part  of  this  act  within  their  respective  jurisdictions." 

r  Sect  54,  provides,  "That  nothing  in  this  act  contained  shall  authorise  or 
empower,  or  be  deemed,  constnied,  or  taken  to  authorize  and  empower,  any 
justice  or  jiuticeB  of  the  peace,  for  any  inty,  town  corporate,  or  borough,  to 
fix  or  allow  any  salary  to  or  for  any  surveyor  to  be  appointed  by  any  soch 

'  justice  or  justices,  oilier  than  and  except  such  salary  as  shall  be  settled  and 
agreed  upon  by  two  parts  outof  three  of  the  personsavembledin  the  paiUi, 
township,  or  place,  within  such  city,  town  corporate,  or  boTouKh,  for  wlurii 
such  surveyor  shall  be  appointed,  pursuant  to  the  diieetioni  of  tbi*  act." 

"  In  all  cases  whete  the  said  juitioet,  npon 
o  nominated  surveyor  as  albresaid  to  aec^ 

^, , the  said  office,  shall  appoint  any  other  person  fer  such  surveyor,  with  a  >a- 

■ppotaT^?!^     lary  as  aforesaid,  the  said  justices  shall  and  are  hereby  required  to  appdnt 
'     111  iaiMtitHit   one  substantial  inhabitant  of  such  parish,  township,  or  place,  for  assistant  (e) 
iiisdituii      to  Buch  surveyor,  in  the  several  matters,  and  tor  the  several  purposes  bere- 

Hccording 


JunkHofdikic) 
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■DTCjor,  at  Uie  time  of  his  i^pDointment,  or  within  fourteen  dMjt  after,  gire    ArroiicriiBKT 
i  boad  (a)  {h)  v^xm  pi4>er,  without  stamp  thereupon,  to  some  proper  person    or  »u«vetok. 
vitlnB  sndi  parish,  township,  or  place,  to  he  nommated  by  the  said  justices,  13  Gww  a,  c  iiT" 
vith  sofficient  surety,  to  account  for  the  money  which  shall  come  to  his 
bands  aa  surrejror,  according  to  the  directions  of  this  act" 

Smntforwiik  Salary  wtojf  be  ekoien  at /rtt} — SecL5.  <' If  two  parts  out  of  iri«o|i«iso«tor 
three  of  tliose  so  to  be  assembled  in  any  such  narish,  township,  or  pUce,  for  ^SSi^k^!!^ 
the  nomhiation  of  snireyors,  as  aforesMd,  shall  agree  in  the  choice  of  any  H^ac  ^Sc  to 
aartimlar  person  of  diD  and  experience,  to  serve  the  said  office  of  surveyor  imta^Sn^ 
war  soch  iiansh,  township,  or  place,  and  in  the  settling  of  a  certain  salary  for  mmjcr,  Md  C 
las  troohle  therein,  and  shall  return  the  name  iji  such  person,  together  with  '''''^*  ^' 
die  list  (e)  hereinbefore  directed,  to  the  justices  of  the  peace,  at  their  said 
ssssions,  to  be  hdd  in  the  week  next  after  the  JlficAae/auu  quarter  sessions; 
that  then,  and  in  every  such  case,  it  shall  and  may  be  lainul  for  the  Mid 
justices,  if  they  shall  think  nroper,  to  impoint  such  person  to  be  surveyor  for 
such  pwiah,  township,  or  place,  and  alu>w  him  the  salary  mentioned  m  such 
agreement,  which  shall  be  raised  and  paid  in  the  same  manner  as  the  sidary 
hereinbefoce  mentioned  is  directed  to  oe  raised  and  paid." 

Death  or  Bewufvalcf  Surveyor] — Sect  5,  continues,  "And  in  case  any  sur-  u  wamfor  dim, 
rtyor  to  be  ^»pointed  under  the  authority  of  this  act  shall  die,  or  become  g^Jfgg*J|«g- 
iiic«|idiie  of  executing  that  office,  before  such  next  special  sessions  for  ap-  StSmet^S^S 
pointiBg  sorveyora,  the  said  justices,  or  any  two  of  them,  shall  and  may,  at  ^^SS^JTSU 


ncdal  sesoons,  nominate  and  appoint  such  person  or  persons  as  they  ate  cIm' 
shaO  tmnk  proper,  to  execute  the  said  office,  untfl  such  next  special  sessiona 
for  appointing  surveyors,  as  aforesaid;  and,  if  such  deceasea  surveyor  had 
a  salary,  they  may  ulow  the  same  salary  to  his  successor,  in  proportion  to 
the  time  he  shaD  serve  the  said  office ;  and  if  the  said  justices  of  the  peace,  jg  „o„  mrreyon 
at  their  said  special  sessions,  or  at  any  time  afterwards,  pursuant  to  the  tlun  one  i^rSbt! 
powers  of  this  act,  shall  appoint  more  than  one  person  for  surveyor  of  any  il2^Sedni£?'tiw 
parish,  township,  or  place,  all  and  every  person  or  persons  so  appointed  «ovdMr«i^. 
shaO  be  comprehended  under  the  word  surveyor  in  every  part  of  this  act" 

jtbeiraet  ofAef] — Sect  70.  "  And  in  order  to  have  the  contents  of  this  act  aiMCiaet  of  act  to 
BMsre  genenuly  communicated  and  known,'*  it  is  enacted,  "  that  the  justices  jjj^^T*'*^*^— '• 
of  die  peace  within  their  respective  limits  shall,  at  every  special  sessions  to  be  ***"** 
hoUen  in  the  week  next  after  the  Miekaelmat  general  quarter  sessions  of  the 
peace  (d),  procure  and  deliver,  or  cause  to  be  procured  and  delivered,  a  print- 
ed ahatractof  the  most  material  parts  of  this  act  to  eveiy  surveyor  to  be  then 
appointed  by  them  respectively,  as  the  chaige  hereby  directed  to  be  given." 

Cierk^t  Fee*] — Sect  48,  70.  And  the  surveyor  shall  pay  to  the  justices  F«e  for  motet 
Ammkm  for  th«  miMMMuluignt  and  chsnre  the  sum  of  one  ahilfina.  BMBt  ana  chm 


Exeepiiom  as  to  Bristol] — By  s.  85,  it  is  provided,  that  nothing  in  this  act  cxcciitioa  as  to 
contained  touching  the  appointment  of  surveyors  shall  be  deemed  to  extend  BrtaioL 
to  die  city  of  Bristol  

(2)  1lti%  9ttts  in  •metal. 

To  detail  the  whide  duty  of  the  surveyor  and  his  assistant,  would  be  to 
state  orer  wun  the  various  provisions  in  the  acts  of  Parliament  relating  to 

Shwaya.     We  must  therefore  content  ourselves  with  noticing  in  this  phce 
y  the  principal  enactments  affecting  such  duty. 

Smrveyar] — Several  duties  of  the  surveyor  are  particulariy  pointed  out  in 


(a)  For  which  dw  justice's  clerk  is  to  (b)  Form  (4i),  pofl. 

bsve  tizpciice,  and  no  more.  U Geo.  III.  (e)  Fonn  (S9),  posL 

c  78,  s.  48.  (d)  See  ohU,  48. 

VOL.  ut  F 


54  ^0mm  in  ^tneral. 

DUTT  or  9UH-    the4ecliiFCt.ofthel3(i<.>u.Ill.c.Tt),  which  enacts  "That  thsntrveyotofUie 
vETim.  hiehways  fur  every  parish,  township,  or  place,  shall  carefully  and  diUgentl* 

iin«.3.  n.  coUect,  or  cause  to  be  collected,  the  Bereral  aasessmenta,  forfeiture*,  pcoal- 
Sunryn'a'diiii  Is  ties.  Bums  of  money  and  compositions,  directed  and  allowed  to  be  received 
R""**'-  and  token  within  (he  same,  by  virtue  of  this  act,  within  the  year  for  which 

he  is  appointed  surveyor,  and  ehall  keep  one  or  more  book  ur  hooka,  in 
which  he  shall  fairly  enter  a  just,  true,  and  fair  account  of  all  rach  in<»iey 
as  shall  have  come  to  his  hands,  or  to  the  hands  of  the  said  aMiitant,  in 
respect  of  such  parish,  township,  or  place,  by  I'irtue  and  for  the  purposes  of 
thb  act,  and  to  whom  and  on  what  occasion  he  shall  hare  paid  or  applied 
the  same;  and  shall  also  enter  in  such  book  or  books,  a  list  or  Iwts  of  all 
such  sums  of  money  at  shall  then  remain  due  and  owing  &om  any  person 
or  pcranns,  in  respect  of  the  payments,  compositions,  assesnnents,  penalliei 
or  forfeitures  to  be  collected,  received,  or  taken,  fbr  and  in  respect  of  the 
said  higliwsys,  by  tirtue  of  this  act;  and  the  said  surveyor  shall  also  enter 
in  the  said  book  or  books,  an  account  of  all  tools,  materials,  implements, 
and  other  things  provided,  or  to  be  provided,  by  order  of  the  inhabitants,  at 
&  vestry  or  other  public  meeting,  for  the  repair  of  the  said  highways,  at  the 
public  expense  of  such  parish,  township,  or  place;  and  shall  produce  such 
books  and  the  assessments  mode  within  that  year,  for  the  purposes  of  this 
•ct,  unto  the  inhabitants  of  the  parish,  township,  or  place,  to  which  tbey 
belong,  at  a  vestry  or  other  public  meeting,  to  be  held  for  that  parpoee, 
within  fifteen  days  before  the  said  special  sessions,  so  to  be  held  in  the  week 
next  after  Michaelmas  quarter  sessions,  as  aforesaid,  to  the  intent  that  the 


nich  parish,  township  or  plac 
after  the  said  books  and  assessments  shall  have  been  produced  at  auch  meet- 
ing, take  the  same  to  such  justice  of  the  peace  for  the  limit  wherein  soch 
parish,  township,  or  place  doth  lie,  and  on  such  day  and  at  such  hour  M 
^lall  be  agreed  upon  at  such  meeting,  some  day  after  the  nid  meelinK  of 
the  inhabitants,  and  before  such  last-roentioncd  special  aeaaions,  and  Otta 
1  there  verify  such  account,  or  any  part  thereof,  upon  oath,  if 


may  be  settled  and  allowed  at  such  special  sessions  after  the  parts  objected 
to  foy  such  justice  shall  have  been  explained  and  verified  by  proper  evidence, 
to  the  satisfaction  of  the  jusliees  at  such  special  Besanns;  and  in  case  any 
articles  contained  in  such  accounts  shall  not  be  explained  and  proved  to  th« 
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liands,  within  the  time,  and  according  to  die  directions  aforesaid,  he  shall    duty  of  sur- 
fotfai  doable  the  value  of  the  money,  which  shall  be  adjudged  by  the  said         vet  oil 
jurtices  to  be  in  his  hands;  and  in  case  any  such  surveyor  shall  die  before  isgcoTs!    nr~ 
such  respective  accounts  and  lists  shall  be  made  out,  or  such  monies,  books,   if  mirreyor  dkt 
assessments,  tools,  materials,  and  implements  shall  be  so  delivered  and  paid,  ^uiifiSoaBt!  ^^ 
the  executors  or  administrators  of  such  surveyor  shall  make  out,  pay,  and 
driirer  the  same  in  like  manner,  and  under  the  like  penalty,  as  such  sur- 
veyor is  hereby  required  and  made  subject  and  liable  to;  and  every  sun^eyor  f««  to  jottka^ 
shall  pay  to  the  justices'  clerks  for  the  am>ointment  and  charge  the  sum  of  dorlu. 
one  shilling,  for  the  bond  sixpence,  and  tor  the  account  so  to  be  examined 
and  taken,  and  for  the  oath  so  to  be  administered,  the  sum  of  one  shilling 
and  no  more;  and  if  any  person  or  persons  shall  receive  any  greater  sum 
or  fee  for  the  business  aforesaid  than  hereinbefore  mentioned,  he  shaU 
forfeit  the  sum  of  ten  pounds  for  every  offence." 

Sect.  12.  '*  That  the  surveyors  of  the  highways,  to  be  appointed  by  virtue  Surrcyoc^dMty 
of  this  act,  shaU,  at  all  such  times  and  seasons  as  thev  snail  judge  proper,  ^JS^SJLlUr^ 
view  all  the  conunon  highways,  trunks,  tunnels,  plats,  hedges,  oitcnes^  tliehiginm,Ac, 
banks,  1ni^;es,  causeways,  and  pavements  within  the  parish,  township,  or  i!?'S£J!?JySi! 
place  finr  whidi  they  shall  be  appointed  surveyors  (a) ;  and  in  case  they  shall  HiiccSlotetnio- 
observe  any  nuisances,  encroachments,  obstructifms,  or  annoyances,  made,  ^^"^^  ^^ 
committed,  or  permitted  in,  upon,  or  to  the  preiudice  of  them  or  any  of  them, 
coBitrazy  to  the  directions  of  this  act,  they  snail,  from  time  to  time,  as  soon 
as  cooveniently  may  be,  give  or  cause  to  be  given  to  any  person  or  persona 
doing,  committing,  or  permitting  the  same,  personal  notice,  or  notice  in  writr 
in^  {k)t  to  be  left  at  his,  her,  or  their  usual  place  or  places  of  abode,  speci- 
fymg  the  particulars  wherein  such  nuisances,  defaults,  obstructions,  or  an- 
Doyaiices  consiBt;  and  if  such  nuisances,  obstructions,  or  annoyances,  shall  iftheoOeBderdoct 
noc  be  removed,  and  the  ditches,  drains,  gutters,  and  watercourses  afore-  ^Sja^T^ato^- 
said,  effiectnany  made,  scoured,  cleansed,  and  opened,  and  such  trunks,  tun-  ter  notice,  the'tur- 
neb,  plats,  and  bridges  made  and  laid,  and  such  hedges  properly  cut  and  ISTuie^oSShnder'' 
pnmed,  within  twenty  days  afler  such  notice  of  the  same  respectively  given  ihaii  fmy  the 
as  albmaid,  then  the  sua  surveyors  shall  be,  and  they  are  hereby  fully  au-  cbaigei  thervof. 
tfaorixed  and  empowered,  forthwith  to  remove  such  nuisances,  olMtructions, 
or  amioyaiices,  and  open,  cleanse,  and  scour  such  ditches,  gutters,  and 
watercourses,  and  make  or  amend  such  trunks,  tunnels,  plats,  or  bridges, 
and  cut  and  prune  such  hedra,  for  the  benefit  and  improvement  of  the  said 
highwaya,  to  the  best  of  theur  sldll  and  judgment,  and  according  to  the  true 
intent  and  meaninff  of  this  act;  and  the  person  or  persons  so  neglecting  to 
make,  or  open,  and  deanse  such  ditches,  gutters,  or  watercourses,  or  to  cut 
or  prune  such  hedges,  during  the  time  aioresaid,  after  such  notice  given, 
shall  fixfint  for  every  foot  in  length  which  shall  be  so  neglected,  the  sum  of 
one  penny;  and  the  said  surveyors  shall  be  reimbursed  what  charges  and 
expenses  tfaey  shall  be  at  in  removing  such  nuisances,  obstructions,  or  an- 
noyances, and  making  or  opening,  cleansing  and  scouring,  such  ditches, 
gotten,  said  watercourses,  and  in  making  or  amending  such  trunks,  tunneb, 
plats,  or  bridges,  and  in  cutting  and  pruning  such  hedges  respectively,  by 
the  penon  or  persons  who  ought  to  have  done  the  same,  over  and  above 
the  aaid  forfeiture;  and  in  case  such  person  or  persons  shaU,  upon  demand, 
refuse  or  neglect  to  pay  the  said  surveyor  his  charades  and  expenses  occa- 
sioned tfaereoy  respectively,  and  also  the  said  forfeiture  of  one  penny  per 
iMt,  then  the  said  surveyor  shall  apply  to  any  justice  of  the  peace,  and, 
opon  makinff  oath  before  him  of  notice  being  given  to  the  de&ulter  in  man- 
ner albresai^  and  of  the  said  work  being  done  bv  such  surv^or,  and  of  the 
expenses  atten^iig  the  same,  the  said  surveyor  shall  be  repaid  by  such  per- 
son  or  penons  aU  such  his  said  chaiges  (c)  as  shall  be  allowed  to  be  reason- 
able by  the  said  justice,  or,  in  defimlt  of  payment  thereof  on  demand,  the 
sane  shall  be  levied  in  sudi  manner  as  the  penalties  and  forfeitures  hereby 
inftirt^  are  directed  to  be  levied." 
As  to  the  surveyor's  duty  in  general,  in  respect  of  nuisances  to  highways,   Ocnend  Kfcience. 

(a)  Form  (41),  poti,        (b)  Warm  (47),  pott,        (e)  Form  (46),  post. 
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wtepoil,  39  la  65.    Aa  to  his  duty  with  respect  to  repain,  leeanlc,  13  to  17;  to 
■tatute  duty,  ante,  17  to  2U;  to  composition  in  lieu  thereof,  ante,  21  to  29; 
to  getting  materials,  and  being  concerned  in  contractx,  ante,  32 ;  to  widening 
■topping  up,  &c.  hiehwkyB,  and  wiling  the  old  ones,  aiitr,  37  to  47. 
a       Byitat.  13  Geo.  III.  c.  78,  1.50,  "  If  any  Burvevor  of  the  highways,  after 
p^muT  a  no-     hia  acceptance  of  the  laid  office,  ahiall  neglect  hi*  duty  in  any  tbine  reqiib«d 
f^*™-  of  him  by  thii  act,  for  which  no  particular  penalty  ii  impoaed,  he  ihall  loff^ 

for  every  mich  oSence,  any  sum  not  exceeding  51.,  norlen  than  lOi.,  Uthe 
diacretion  of  the  justice  or  justices  having  junsdiction  therein." 
iBdktBBi^ikiit        If  the  surveyor  be  guilty  t^any  embezJement  or  breach  of  duty,  he  may 
"  ™™"  "•"■       be  indicted  at  common  Uw-  R.  v.  Andrrvm,  MS. 

trimrsiri  Surveyors  are  made  competent  wicnenes  by  virtue  of  the  68th  wcL  of  ths 

13  Geo.  III.  c.  78,  see  p<ut,  77. 

As  to  actions  brought  against  them,  see  po§l,  56,  83,  84. 

llBtolds,  Ac  A*        The  7  Geo.  IV.  c.  64,  s,  16,  enacts,  that,  "In  any  indictment  or  infbnna- 

g^fl^SyE^^M    tion  for  any  felony  or  misdemeanor  conmiitted  on  or  with  respect  to  any 

to  bt  tha  propoiT   materials,  tools,  or  implements,  provided. for  making,  altering,  or  repMring 

al^M^uttwjiKal   jijiy  iigjuroy  within  any  parish,  township,  hatnlet,  or  place,  otherwise  than 

hy  the  trustees  or  commissioners  of  any  turnpike  road,  it  shall  be  sufficient 

to  aver  that  any  slich  things  are  the  property  of  the  surveyor  or  surveyora 

Ot  the  highways  far  the  time  bring  of  such  parish,  township,  hamlet,  or 

place,  and-  it  shall  not  be  necessary  to  specify  the  name  or  ntuues  of  any 

such  surveyor  or  surveyors." 


and  judgment,  to  assist  the  said  surveyor,  whenever  requested  by  him,  in  call- 
ing m  and  attending  the  performance  of  the  statute  duty;  in  collecting  the 


eompontions,  fines,  penalties,  and  forfeitures;  in  making  and  coUectingtheas- 
swiiiiiii  lilii  1  in  makmg  out  and  serving  the  notices  autliorized  by  this  act; 
and  in  such  other  matters  and  things  as  shall  be  reasonably  required  i^ 
him  by  the  surveyor,  in  the  execution  of  his  office  as  surveyor,  pursuant  to 
llus  act:  And  the  said  asaistant  shall  justlv  and  truly  account  with,  and 
pay  to,  the  said  surveyor,  or  to  his  order,  from  time  to  time,  according  to 
the  directions  of  tMs  act,  all  the  money  which  shall  come  to  his  hands  as 

anistant,  by  the  means  aforesaid;  and  in  default  thereof,  he  shall  forfeit 

Bcgkctof  tJidutr,  double  the  value  of  the  mon^  by  him  so  received,  and  not  so  paid  and  ac- 
counted for;  and  if  the  said  assistant  shall  wilfolly  nef^ect  or  make  defoult 

*    ■        ■  ■■        r  ihr  iKii        
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floiiM  of  money  as  ihoD  then  remain  due  and  owing  from  any  person  or  per-     svavBYoa's 
•ons  in  re^wct  of  the  payments,  compositions,  assessments,  penalties,  or  for-  ^accounts. 
feitores  to  be  collected,  received,  or  taken  for  and  in  respect  of  tlie  said  la  ti«o.  s,  c.  9a'  ~ 
h^wm3ra,  by  Ttrtue  of  this  act; 

*'  Aim  the  said  surveyor  shall  also  enter  in  the  said  book  or  books  an  and  offanpi*. 
leeoant  of  aU  tools,  materials,  implements,  and  other  things  provided,  or  to  Bi«it«t 
be  provided,  by  order  of  the  inhabitants,  at  a  vestry  or  other  public  meeting, 
hr  the  repair  of  the  said  highwajrs,  at  the  public  expense  of  such  pariw, 
township,  or  plAC^t 

'*  And  shall  produce  such  books,  and  the  assessments  made  within  that  and  prodimthe 


purpose,  withm  ntleen  davs  before  the  said  special 
10  to  be  held  m  ike  week  nexi  after  MiehaelmaM  quarter  teutons,  as  afore- 
flud;  (Fiiie  65  Geo.  III.  c  68,  s.  6,  ante,  48);  to  the  intent  that  the  said 
accounts,  assessments,  and  lists  may  be  inspected  by  the  inhabitants  of  such 
parish,  township,  or  {dace  respectively; 

**  And  every  such  surveyor  shall,  after  the  said  books  and  assessments  shall  and  Tcrtfy  hb  ac- 
have  been  produced  at  such  meeting,  take  the  same  to  such  justice  of  w"**"!!?!^** 
the  peace,  ror  the  limit  wherein  such  parish,  township,  or  plaice  doth  lie,  ■*"*••  J"**** » 
and  on  such  day,  and  at  such  hour  as  shall  be  agreed  upon  at  such  meeting, 
tome  dav  after  the  said  meeting  of  the  inhabitants  and  before  such  kut-^nentitm- 
ed  tpectai  sesftons;  (Fide  55  Geo.  III.  c.  68,  s.  6,  ante,  48);  and  then  and 
there  verify  such  account,  or  any  part  thereof,  upon  oath  («),  if  required; 

**  And  such  justice  may  allow  such  account  (b)  if  he  finds  it  iust,  or  wMchmaybcai- 
postpone  it  until  such  special  sessions,  if  he  finds  cause  for  so  domg;  in  kmedbythejus- 
whidi  case  it  may  be  settled  and  allowed  at  such  special  sessions,  after  the  tSoiTipSSBM? 
parts  objected  to  by  such  justice  shall  have  been  explained  and  verified  by  •>«»• 
proper  evidence,  to  the  satisfiu;tion  of  the  justices  at  such  special  sessions; 
and  in  case  any  articles  contained  in  such  accounts  shall  not  be  explained 
and  proved  to  the  satisfiiction  of  such  justices,  they  may  disallow  the  same ; 

**  And  whenever  the  said  accounts  shall  be  so  settled  and  allowed,  or  dia-  Booki  Omb  to  be 
allowed  as  aforesaid,  aU  such  books  and  assessments  shall  be  transmitted  to  deUvered  tna 
the  churchwaiden  or  overseer  of  the  poor  for  such  parish,  township,  or  place  ^HS^^S^^^Sd^ 
respectively,  or,  if  die  place  be  extraparochial,  then  to  some  principal  inhabi-  dpai  intuutaiic. 
tant  thereof,  to  be  kept  for  the  use  of  such  parish,  township,  or  phice;  and  Jiiiii?to*SJiic. 
die  said  surveyor  shall  forthwith  deliver  a  duplicate  of  such  book  and  account,  ^^^^^  wnrvyw  t 
tecether  with  aU  sums  of  money  as  shall  remain  in  his  hands,  and  lUiewise  to&T*?'''''^ 
df  tools,  materials,  implements,  and  other  things  as  aforesaid,  to  the  succeed- 
ing surveyor  for  such  parish,  township,  or  plaoe,  in  case  any  new  surveyor 
shaD  be  iqppointed;  or  retain  the  same  in  nis  hands,  and  account  for  them 
in  Ins  next  account,  if  he  shall  be  continued  surveyor  for  such  parish,  town- 
^ip,  or  iJace,  in  the  succeeding  year; 

**  And  it  shall  and  may  be  lawful  for  the  succeeding  surveyor,  and  he  is  succMdingmr. 
hereby  audiorixed  and  required  to  recover,  collect,  and  receive  ail  such  sums  of  ▼•y«r  may  ooDact 
money  which  shall  be  due  and  owing  as  aforesaid,  by  all  such  ways  and  means,  *""*"* 
as  ftiDy  and  effectualhr,  to  aU  intents  and  puiposes,  as  the  preceding  surveyor 
could,  mieht,  or  ougnt  to  have  recovered,  collected,  or  received  the  same; 

^  And  m  case  such  surveyor  shall  nedect  to  provide  such  book  or  books,  surveyor  neglect- 
or  to  enter  such  respective  accounts  and  lists  therein,  or  to  deliver  the  said  inghbduty. 
book  or  books,  and  such  duplicate  thereof,  and  such  assessments,  tools,  ma- 
terials, implements,  and  other  things,  in  manner  aforesaid,  he  shall,  for  every 
such  essence,  forfeit  any  sum  not  exceeding  5/.,  nor  less  than  40«.  (c).    And  p«naity. 
in  case  he  shall  make  defoult  in  the  paying  or  accoundng  for  the  money  so 
remaining  in  his  hands,  within  the  time,  and  according  to  the  directions 
aforesaid,  he  shall  forfeit  double  the  value  of  the  money  which  shaU  be  ad- 
judged Inr  the  said  justices  to  be  in  his  hands; 

**  And  in  case  any  such  surveyor  shall  die  before  such  respective  ac-  gurreyor  dying. 
eoantB  and  lista  shall  be  made  out,  or  such  monies,  books,  assessments, 
tools,  materials,  and  implements  shall  be  so  delivered  and  paid,  the  execu- 

(a)  Pons  (44),  peeL  (b)  Form  (45),  pcei.  (e)  Form  (48),  pott. 
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ton  or  BdminUtreton  of  wch  wxrvejar  shall  make  mit,  pay,  and  deliver  the 
Mine,  in  like  manner,  and  under  the  like  penalty,  aa  such  mrveyor  ii  here- 
by required  and  msde  Buhject  and  liable  to ; 

"  And  every  surveyor  shall  pay  lo  the  justicea'  clerks  for  the  appointment 
Slid  charee  the  mm  of  It.,  for  Ihe  bond  6d.,  and  for  the  account  so  to  be 
eianuned  and  taken,  and  for  the  oath  so  to  be  administered,  the  sum  of  1>. 
Bnd  no  more;  ^nd  if  any  person  or  pereons  shall  receive  any  greater  nim 
or  fee  for  the  buiineas  aforesaid  than  hereinbefore  mentioned,  he  shall  for- 
feit the  aum  of  10?.  for  every  offence." 

Zfecinotu  ai  to  Accounliy — -If  a  autveyor  1 
or  breach  of  du^,  he  may  be  indicted.  Rex  v.  Andenou,  J 

The  13  Geo.  III.  c.  7B,  a.  48,  requires,  that  the  accounts  of  the  surreyora 
of  higbvays  should  be  laid  before  one  justice,  and  if  herefiisetoallow  them, 
thoy  are  to  be  taken  before  the  justices  at  petty  sessions,  where  such  parts 
aa  nere  objected  to  by  the  one  justice  are  to  be  examined,  and  to  be  allow- 
ed or  disallowed,  as  ihe  justjcea  think  fit;  and  it  was  held  (hat  the  justtcea, 
even  at  petty  aesaions,  hare  no  original  jurisdiction  over  the  accounts ;  and, 
an  order  having  been  made  by  them  for  the  allowance  of  a  surveyor's  ac- 
count, which  had  not  been  previously  laid  before  one  justice,  the  CotntKraut- 
ed  A  certiorari  to  remove  it,andquaahed  the  order.  R.v.Jiutiea  t(fSoi*r- 
ttitiire,6B.fC.Sl6i  6Z).  ^R.469,  S.C. 

Where  the  justices  at  pet^  sesaiona  made  an  order,  allowing  the  accomits 
'  '  ■  '  .......       ■    -  'y  been  verified  before  a  mn- 

hadnojuria- 
n  nonjudice,  mi  that  the  order 
must  be  quashed.   R.  v.'  JiaUea  o/*  Somertelthire,  S  D.  ^  R.  733. 

Where  aurveyon  exhibited  their  occounta  before  one  magistrate,  but  did 
not  take  the  aaaeasments  with  them,  for  which  reason  the  magisbates  did 
not  proceed  to  invaatigate  the  accounts,  but  referred  the  whole  of  them  la 
the  juatices  at  petty  aessions,  by  whom  they  were  allowed;  it  was  held  that 
aueh  allowance  was  invalid.  R.  v.  Jattiee$  of  W.  R.  Yorii/are,  GB.^C.  152. 

He  accounta  must,  according  to  the  alatute,  in  the  iint  place  be  produced 
at  a  veatiy  meeting;  they  must  then  be  carried  before  auch  justice  as  the 
meeting  ahall  ^>pcuit,  and  t^erurartk  an  ^tpeal  against  tkt  itenu  obieeUd 
to  bv  £at  justice  may  be  heard  at  the  petty  aeasions,  whose  jniufietun 


of  a  surveyor,  which  accounts  had  not  previously  been  verified 
fAe  magistrate,  pursuant  to  this  section,  it  waa  held  that  they 
diction,  that  the  whole  proceeding  waa  coram  nonjudue,  and  t 


loby  tt 
•hall  be 


whose  juiiai 
account  for  money  which  c 


Injuries  and  Annoyances,  8fc. 

5.  Encroachments  on  Highways;  6.  Laying  Stones,  Rubbish,  &c. ;  7.  Leav- 
ing Carts,  &c ;  8.  Misbehaviour  of  Drivers,  8rc. ;  and  9.  Nuisances  and  In- 
janes  to  Highways,  at  Common  Law.  As  to  the  Remedies  in  General,  aeepoit. 
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(1)  Bteamfi  of  CKheels^  anlr  Sumiier  of  Iforse s« 

By  Stat.  13  Geo.  IIL  c.  78,  s.  55,  after  reciting  that '  whereas  tlie  high- 
vsys,  not  being  turnpike  roads,  are  much  prejudiced  by  the  narrowness  of 
the  wheels  of  the  several  carriages  travelling  thereon,  and  by  the  excessive 
burdens  loaded  in  such  carriages/  it  is  enacted  *'  That  no  waggon,  having  the 
sole  or  bottom  of  the  fellies  of  the  wheels  of  the  breadth  of  nine  inches,  shall 
go  or  be  drawn  with  more  than  eight  horses;  and  that  no  cart  having  the 
lole  or  bottom  of  the  fellies  of  the  wheels  thereof  of  the  breadth  of  nine 
inches,  shaU  eo  or  be  drawn  with  more  than  five  horses;  And  that  no  wag- 
gon, having  3ie  sole  or  bottom  of  the  fellies  of  the  wheels  of  the  breadth  of 
■X  inehes,  and  rolling  on  each  side  a  surface  of  nine  inches,  shall  go  or  be 
drawn  with  more  than  seven  horses ;  And  that  no  such  waggon,  rolling  a  sur&ce 
«f  six  inches  only,  shall  go  or  be  drawn  with  more  than  six  horses;  and  that 
no  cart,  having  the  sole  or  bottom  of  the  fellies  of  the  wheels  of  the  breadth 
of  six  inches,  shall  go  or  be  drawn  with  more  than  four  horses;  And  that  no 
waggm,  having  the  sole  or  bottom  of  the  fellies  of  the  wheels  of  less  breadth 
than  six  inches,  shall  go  or  be  drawn  with  more  than  five  horses;  and 
that  no  cart,  having  the  sole  or  bottom  of  the  fellies  of  the  wheels  of  less 
li«adth  than  six  inches,  shaU  go  or  be  drawn  with  more  than  three  horses, 
upon  such  highways,  under  the  pains,  penalties,  and  forfeitures  hereinafter 
mentioiied ;  Uiat  is  to  say,  that  the  owner  of  such  wag^n  or  cart  respec- 
tively shall  forfeit  the  sum  of  5/.,  and  the  driver  (not  bemg  the  owner)  the 
mm  of  10s.,  for  every  horse  or  beast  which  shall  be  so  drawing  above  the 
number  hereby  so  req>ectively  limited  as  aforesaid,  to  the  sole  use  and 
benefit  of  the  informer.  But  carriages  inoving  upon  wheels  or  rollers  of 
the  breadth  of  sixteen  inches  on  each  side  thereof,  with  flat  surfaces,  are 
hereby  allowed  to  be  drawn  with  any  nmnber  of  horses  or  other  cattle^" 

Sect.  56.  ''  Provided,  that  no  prosecution  shall  be  commenced  before  a 
justice  of  peace,  by  way  of  information,  for  any  forfeiture  incurred  by 
the  owner  or  driver  of  any  carriage,  having  a  greater  number  of  horses 
therein  than  are  allowed  by  this  act,  iinless  such  in£9rmation  be  laid  within 
three  days  after  the  offence  committed ;  and  that  no  action  shall  be  com- 
menced for  any  such  offence,  unless  the  same  be  commenced  within  one 
calendar  month  after  the  offence  conunitted ;  and  that  neither  such  informa- 
'  tion  or  action  shall  be  laid  or  commenced,  unless  notice  shall  be  given  bv 
the  informer  to  the  driver  of  every  such  carriage,  on  the  day  upon  which 
the  offimce  shall  be  committed,  of  an  intention  to  complain  of  such  offence ; 
and  if  it  shall  appear  to  the  justice,  before  whom  such  complaint  shall  be 
made,  Ihat  ^e  offender  live  so  remote  as  to  make  it  inconvenient  to  summon 
him  to  appear  before  such  justice,  the  jiistice  may  disnuss  the  complaint, 
and  leave  toe  informer  to  his  remedy  by  action  at  law." 

Sect.  57.  **  Provided  always,  that  it  shall  and  may  be  lawful  for  the  jus- 
tices of  the  peace,  at  their  respective  general  quarter  sessions  of  the  peace, 
to  be  held  in  the  week  after  michaelmasj  to  license,  in  such  manner,  and 
for  sQcb  time,  as  they  shall  think  fit,  an  increase  of  the  number  of  horses  to 
be  drawn  in  carriages  up  any  steep  hill,  or  on  any  road  not  turnpike,  with- 
in their  respective  jurisoictions,  over  and  above  the  number  hereinbefore 
limited,  i(  upon  inquiry  into  the  state  and  condition  of  such  roads,  they 
diaU  find  any  additional  number  of  horses  necessary ;  and,  firom  time  to 
time,  at  any  ifichaelmtu  quarter  sessions,  to  revoke,  alter,  or  vary  the  same, 
as  they  shall  think  fit." 

Sect.  58.  "And  provided,  that  if  it  shall  appear,  upon  the  oaths  of  credi- 
ble witnesses,  to  the  satisfaction  of  any  justice  or  justices  of  the  peace,  or  of 
any  court  of  justice  authorized  to  enforce  the  execution  of  this  act,  that  any 
waggon,  cart,  or  carriage,  could  not,  by  reason  of  deep  snow  or  ice,  be  drawn 
bythe  number  of  horses  or  beasts  of  draught  hereby  respectively  allowed ; 
then,  and  in  every  such  case,  it  shall  and  may  be  lawnil  for  such  justice 
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or  juiticei  of  the  peace  or  court  respectively,  and  they  are  hereby  re^ectiTely  - 
required,  to  stop  all  proceedings  before  them  respectirely  for  the  recovtn  ' 
of  any  penal^  or  forfeiture  which  may  hare  been  incurred  by  drawing  wilk 


a  greater  number  of  borBea,  o 
mtj  thing  herein  contained  to 


>r  beasta  of  draught,  than  are  hereby  alwvc4{ 
.^         ^  the  contraiy  notwithitandiug:  Provided  alaoi 

that  the  regulations  hereinbefore  mentioned  concerning  the  number  of 
horeei  and  wheels  of  carriages,  sball  not  be  deemed  or  oKUtrued  to  extend 
to  carts,  waggons,  or  other  carriages  employed  only  in  canring  any  one  stoiM, 
block  of  mMble,  cable,  rope,  or  piece  of  metal,  or  piece  of  timber,  or  to  iocfc 
ammunition  or  artilleiy  as  shall  be  tor  his  Majesty's  lervioe;  and  that  two  ozm 
or  homed  cattle  shall,  nir  all  the  purposes  of  this  act,  be  considered  «i  one  bone. 

With  respect  parttcularlv  to  the  cities  of  Loiidtm  and  Watmauttr,  and 
parts  adjacent,  it  is  enacted  b^  staL  6  Qeo.  I.  c.  6,  that  no  person  in  £«n- 
doH  and  IfVriawniter,  or  witlun  ten  miles  thereof,  shall  cany  at  any  oos 
load,  in  waggons  or  carts  having  their  wheels  shod  with  tire  t^  or  streak* 
of  iron,  more  than  twelve  sacks  of  meal  (a),  of  five  bushels  each,  ttor  motia 
than  twelve  quarters  of  malt  (a),  nor  more  than  seven  hundred  and  half  of 
bricks,  nor  more  than  one  ch^dron  of  coals  (a),  on  pain  of  fbrieitiiig  any 
one  of  the  horses,  with  the  geeis,  bridles,  and  halten  therewith  used,  in  soul 
manner  and  to  such  uses  as  the  penalties  directed  to  be  levied  and  q^ied 
by  Stat.  5  Geo.  I.  c.  12,  (now  repealed  by  staL  7  Geo.  III.  c  42,  s.  S7). 

And  by  slat.  IB  Geo.  II.  c.  33,  the  wheels  of  every  cart,  ear,  or  drqr, 
within  the  bills  of  mortality,  shall  be  six  inches  broad  in  the  felly,  and  not 
wrought  about  with  iron,  nor  be  drawn  with  above  the  numbo'  of  three 
horses,  after  they  are  up  the  bills  from  the  «ater~dde;  on  pain  of  40f.  by 
wanant  of  one  justice,  by  distress ;  and  for  want  of  distress,  on  non-^y- 
ment  in  rixdays  after  demand,  to  be  committed  till  paid :  butthisnot  to  eUend 
to  any  country  cart  or  wa^on  that  shall  bring  any  goods,  or  shall  cany  any 
gooda  half  a  mile  beyond  ^e  paved  streets  of  the  said  cities  and  placea. 

Also  any  penon  within  the  said  limits,  using  any  cart,  car,  or  dray,  hav- 
ing the  wheek  fiill  six  inches  broad,  when  worn,  may  have  the  same  bound 
round  with  tire  of  iron,  provided  it  be  six  inches  broad,  and  made  flat,  and 
not  set  on  with  rose-headed  nails. 

The  provisions  as  to  the  breadth  of  wheel*  and  number  of  hones  in  turn- 
pike roads  are  contained  in  the  stat.  3  Geo.  IV.  c  126,  s.  31,  and  4  Geo. 
IV.  c.  95,  s.  6,  6,  7,  poit,  mf^ttrnt^  SwafOt. 

As  to  the  offence  at  common  law,  of  carrying  unusual  weights,  and  uring 
an  unusual  number  of  horses,  seepoit,  65. 
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no  tad  wind  may  not  be  excluded  from  such  highway  to  the  damage  thereof.  trbeb, 

.liid  that  if  such  poweaaor  shall  not,  within  ten  days  after  notice  (a)  given  by     hkdoes,  8tc 
^warteyor  for  that  purpose,  cut,  prune,  and  plash  such  hedges,  and  cut  down,   13  Geo.  3,  c.  71. 
cr.pnme  and  lop  such  trees  in  manner  aforesaid,  it  shall  and  may  be  lawftd 
for  the  fanreyor,  and  he  is  hereby  required,  to  make  complaint  (b)  thereof  to 
jnstioe  of  the  peace  of  the  limit  where  such  highway  shaU  oe,  who  shall 
non  (c)  Ihe  j^oesessor  of  the  said  lands  to  appear  before  the  justices,  at 

le  mecial  aeMioiis  for  that  limit  to  answer  to  the  said  comnlaint;  and 

if  it  riiwl  ttpp^ar  to  the  justices  at  such  special  sessions,  that  such  possessor 

kad  not  oomi^ied  with  the  requisites  of  tnis  act,  it  shall  and  may  be  lawful 

iar  tlie  aaid  justices,  tmon  hearing  the  surveyor  and  the  possessor  of  such 

hiid  or  his  agent,  (or,  m  default  of  his  appearance,  upon  having  due  proof  of 

the  servioe  of  such  summons),  and  consiaering  the  circumstances  of  the  case, 

to  Older  (d)  such  hedges  to  be  cut,  plashed,  and  pruned,  and  such  trees  to 

be  cot  down  or  pruned,  in  such  manner  as  may  best  answer  the  purposes  afore- 

nid.    And  if  toe  possessor  of  such  lands  shall  not  obey  such  order  wiUiin 

ten  days  after  it  shall  have  been  made,  and  he  shall  have  had  due  notice  * 

theno4  he  shall  forfeit  the  sum  of  2«.  for  every  twenty-four  feet  in  length 

of  sneh  b^ge,  which  shall  be  so  n^lected  to  be  cut  and  plashed,  and  the 

nm  of  2s.l6r  ereiT  tree  which  shall  be  so  neglected  to  be  cut  down  or  pruned 

tnd  lopped;  and  the  surveyor,  in  case  of  such  default  made  by  the  possessor, 

diall,  and  ia  hereby  required  to  cut,  prune  and  plash  such  hedges,  and  to 

cot  down  or  prune  and  fop  such  trees  m  the  manner  directed  by  such  orddr, 

tnd  such  poeseasor  shall  be  charged  with  and  pay,  over  and  above  the  said 

penalties,  the  diaiges  and  expenses  (e)  of  doing  the  same ;  or,  in  default  thereof, 

inch  chaiges  and  expenses  shall  be  levied,  together  with  the  said  forfeitures, 

upon  his  or  her  goods  and  chattels,  by  warrant  from  a  justice  of  peace  (/),  in 

ndi  manner  as  is  authorized  for  forfeitures  incurred  by  virtue  of  this  act." 

Sect.  13.  *'  Provided  nevertheless,  that  no  person  or  persons  shall  be  com- 
pelled, nor  any  surveyor  permitted,  by  virtue  of  this  act,  to  cut  or  prune  any 
hedge  at  any  other  time  tnan  between  the  last  day  of  September  and  the  last 
^dMarekj  and  that  nothing  herein  containea  shall  extend,  or  be  con- 
itrued  to  oblige  any  person  or  persons  to  fell  any  timber-trees  growing  in 
hedges  at  any  time  whatsoever,  except  where  the  highways  shall  oe  ordered 
to  be  enlarged  as  hereinafier  mentioned,  or  to  cut  down  or  grub  up  any  oak 
trees  growing  within  such  highway  or  in  such  hedges,  except  in  the  months 
of  April,  May,  or  June;  or  any  ash,  elm,  or  other  trees,  in  any  other  months 
than  in  the  months  of  December ^  Jfanuary,  February ^  or  March,'* 

See  the  provisions  as  to  trees,  in  the  3  Geo.  IV.  c.  126,  s.  116,  117.  Tumpike  road*. 

In  Hawxins  it  is  said,  that  he  who  hath  trees  adjoining  a  highway  and  offtnocsstoom- 
Kawginp  over  ity  to  the  annoyance  of  the  people,  is  bound,  by  common  law,  ™^  ^^* 
to lopue  same.  1  Hawk,  c.  76,  #.  52 ;  poit,  65. 


(S)  VitchrK,  SrainK,  &c* 

By  tha  13  Geo.  III.  c.  78,  s.  8,  '<  Ditches,  drains,  or  watercourses,  of  a  Ditcho.  dnim. 
fuffieient  depth  and  breadth  for  the  keepine  aU  highways  dry,  and  convey-  *^  watcKounn. 
ii^  iSbB  wtiber  from  the  same,  shall  be  made,  scowred,  cleansed,  and  kept 
open,  and  sufficient  trunks,  tunnels,  plats,  or  bridges,  shall  be  made  and  lam, 
where  any  cartways,  horseways,  or  footways  lead  out  of  the  said  highways 
into  the  lands  or  grounds  adjoining  thereto,  by  the  occupier  or  occupiers  of 
such  lands  or  grounds;  and  every  person  or  persons  who  shall  occupy  any 
lands  or  gromuls  a^<nning  to  or  l3ring  near  such  highway,  through  which  the 
water  hath  used  to  pass  from  the  said  hiehway,  shsul,  and  is  hereby  re- 
quired, from  time  to  time,  as  often  as  occasion  shall  be,  to  open,  cleanse, 
snd  scoor  the  ditches,  watercourses,  or  drains,  for  such  water  to  pass  without 
ofastmction;  and  that  every  person  making  de&ult  in  any  of  the  matters  or 
things  aforeuud,  after  ten  cfays'  notice  to  him,  her,  or  them,  given  of  the  same 
by  t£e  said  surveyor,  shall  for  every  such  offence  forfeit  the  sum  of  10«."  (^). 

<4)  Form  (50),p»r.     {tt)  Form  (51),  post.       (J)  Vorm  {82),  post. 

ib)  Porm  (5S),  fwl.     (c)  Form  (81),  po*L      ig)  Forms  (55),  (56),  (57),pM^ 

(0  Fonn  (58),  pofl. 
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Sect  14.  "  Where  the  dilchea,  gutters,  or  watercourses,  which  have  been 
uiutlly  made,  or  which  are  hereinbefore  directed  to  be  made,  cleansed,  and 
kept  open,  ihall  not  be  niffident  to  cany  off  the  water  which  shall  lie  upon 
and  annoy  the  highways;  that  then  aud  in  every  such  case  it  shall  and  luu 
"  be  lawful  for  the  said  surveyors,  by  the  order  of  any  one  or  more  of  the  uid 
Justices  (a),  to  make  new  ditches  and  drains  in  and  through  the  said  lands 
and  grounds  adjoining  or  Ij/ing  near  to  such  highways,  or  in  and  Ihroush  snj 
other  lands  or  grounds,  if  it  shidl  be  necewaiy,  for  the  more  easy  and  efieo- 
tually  carrying  off  such  water  &om  the  said  highways,  and  also  to  ke«i  such 
ditches,  gutters,  or  watercourses  scoured,  cleansed,  and  opened ;  and  the  said 
■urveyocs  and  dieir  workmen  are  hereby  authorized  to  go  upon  the  «aid  landi 
for  the  purposes  aforesaid :  provided,  that  the  said  surveyors  make  pn^ier 
tnmks,  tunnels,  plats,  bridges,  or  arches,  over  such  ditches,  ^tt«rs,  or  watei^ 
courses,  where  uie  same  snail  be  necessary,  for  the  convenient  use  and  en- 
joyment of  the  lands  or  erounds  through  which  the  some  shall  be  made,  and 
from  Ume  to  lime  keep  the  same  in  repair;  and  do  also  make  satisfactirnt  to 
the  owner  or  occupier  of  such  lands,  which  are  not  waste  or  common,  for 
the  damages  which  he,  she,  or  they  shall  sustain  thereby,  to  be  settled  and 
pad  in  sufli  manner  as  tlie  damages  for  getting  materials  in  several  or  iir- 
closed  lands  or  grounds  are  hereafter  directed  to  be  settled  sjid  paid." 

See  similar  clauses  in  the  turnpike  act,  3  Geo.  IV.  c.  126,  s.  113,  114. 

It  is  a  nuisance,  at  common  law,  to  aufier  ditches  a4joiniDg  a  bi^way  to 
be  foul,  by  reason  whereof  it  is  impaired.  I  Haai.  e.  76,  ».  50. 

(4)  Alehonsrs  not  to  be  near  Btibsni. 

g  By  13  Geo.  III.  c.  78,  s.  62,  "  Andforpreventingobitructioiu  whichfre- 
quently  happen  by  stopping  of  carriages  on  or  near  public  bridfcs,"  it  U 
enacted,  "  that  if  any  person  or  persons  collecting  any  tolls  payable  for  paas- 
ing  over  any  public  bridge,  with  carriages  or  catue  of  any  kind,  shall  keep 
any  victualung'house,  alehouse,  or  other  place  (f  public  entertainment,  or 
■hail  sell,  or  permit  to  be  sold  herein,  any  wine,  beer,  ale,  cyder,  spirituous 
liquors,  or  other  strong  liquols,  by  retail,  he,  she,  or  they  being  lawfully 
convicted  of  such  offence,  by  the  oath  of  one  or  more  credible  witneaa  or 
witnesses,  or  by  his  own  confession,  before  any  justice  of  the  peace  of  the 
limit  wherein  such  offence  shall  be  committed,  shall,  for  every  such  offence, 
forfeit  the  sum  of  5/." 
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(6)  Sasfng  Atmtti,  ttubbtsfa,  ^t.  ""'"""'  *^' 

By  13  Geo.  III.  c.  78,  8.  9,  "  If  any  person  or  persona  shall  lay,  in  any  13  Gea  3,c.  78. 

^ghway,  any  stone,  timber,  straw,  dung,  or  other  matter,  or,  in  making,  iJS??iSJy 

Kouring,  or 'cleansing  the  cQtches  or  watercourses,  shall  permit  the  soil  or  ttiAw!  &&,  in  any 

eoth  dug  out  of  such  ditches,  drains,  or  watercourses,  to  remain  in  such  ^^^^ItiSJ!^ 

U^WBV»  in  such  manner  as  to  obstruct  or  prejudice  the  same,  for  the  space  2SaU,  for  every  of- 

of  fire  aajB  after  notice  (a)  thereof  given  by  the  surveyor  of  the  highway's;  *■***»  forfctt  io». 
every  perMn  or  persons  offending  in  any  of  the  said  cases  shall,  for  every 
nch  cMence,  forfeit  and  pay  the  sum  of  10#.  (6)." 

Sect.  10,  "  And  if  anv  stone  or  timber,  or  any  hav,  straw,  stubble,  or  stone,  timber, 

ofiier  matter,  for  the  making  of  manure,  or  on  any  other  pretence  whatso-  llS'JSJto  iJ^ftL* 

erer,  not  tolerated  by  this  act,  shall  be  laid  in  any  highway,  within  the  dis-  ortheccoticorthe 


tiDce  of  fifteen  feet  from  the  centre  thereof,  and  shall  not,  within  five  days  *!SoI^*in5*iU** 
ifter  notice  g;iven  by  the  surveyor,  or  some  person  aggrieved  thereby,  be  re-  Ittm  nociceciTwi'. 
moved,  it  shall  and  may  be  lawful  for  the  owner  or  possessor  of  the  lands  2tiI]lJfJL2i~* 


adjacent,  or  any  other  person  or  nersona  whomsoever,  by  order  fi^m  some  mnoreaiiddie^^ 
jnitice  of  peace,  to  clear  the  saia  highways,  by  removii^  the  said  stone,  PJ^y"***"*™* 
timber,  bay,  straw,  dung,  or  other  matter,  and  to  have,  take,  and  dispose  of  ^^^  "^' 

the  same,  to  his  and  then'  own  use  (e)." 

See  the  provisions  in  the  tum]>ike  act,  3  Geo.  IV.  c.  126,  s.  113, 114,  pott 

As  to  oronces  of  this  description  at  common  law,  see  pott,  06. 

(7)  fteabing  Carria^iefl^  $ct. 

By  13  Geo.  III.  c  78,  s.  11,  **  If  any  person  shall  wilfiilly  set,  place,  or  Carriacc*  or  tm- 
leave  any  waggon,  cart,  or  other  carriage,  or  any  plough  or  instrument  of  fiS^  te?to'tht 
kasbandry  in  any  of  the  said  highways,  (except  only  with  respect  to  sudi  highway. 
weoD,  cart,  or  carriage,  during  aach  reasonable  time  as  the  same  shall  be 
loaduig  or  unloading,  and  standing  as  near  the  side  of  such  highway  as  con- 
veniently may  be),  so  as  to  interrupt  or  hinder  the  fi>ee  passage  of  anv  other 
carriage,  or  of  his  Majesty's  anbjects;  evenr  person  so  offending  shcdUf  forfeit 
Ae  sum  of  10».  for  every  such  offence  (d), ' 

See  also  as  to  the  misconduct  of  drivers,  ififrOf  and,  as  to  this  offence  at 
common  law,  B.  v.  Russell,  6  East ,  427 ;  R.  v.  Cross,  3  Camp,  226,  post,  66. 

(8)  At0behabiottr  of  Sribers  ot  Cartuges,  kt. 

By  Stat.  13  Geo.  III.  c.  78,  s.  60,  by  which,  after  reciting  that,  *  whereas  Driven  of  car- 
many  bad  accidents  happen,  and  great  mischieft  arc  fiequently  done  upon  V^^^^^*^^ 
the  streetB  and  highways,  by  the  negligence  or  wilfiil  misbehaviour  of  per-  (^i^ugcooe.  in 
sons  driving  carriages  tnereon;*  it  is  enacted,  "that  if  the  driver  of  any  cart,   SJjSi?'"*^*"^ 
car,  dray,  or  waggon,  shall  ride  upon  any  such  carriage  in  any  street  or  ^ 

highway,  not  having  some  other  person  on  foot  or  on  horseback  to  guide  the 
same  (such  carriages  as  are  conducted  by  some  person  holding  the  reins  of 
the  hcnie  or  horses  drawing  the  same  excepted) ;  or  if  the  driver  of  any  car- 
riage whatsoever,  on  any  part  of  any  street  or  highway,  shall,  by  negligence 
or  wilful  misbehaviour,  cause  any  hurt  or  damage  to  any  person  or  carriage 
paaaiBg  or  being  upon  such  street  or  highway,  or  shaU  quit  the  highway  and 
go  on  the  other  siae  of  the  hedge  or  fence  mclosing  the  same ;  or  wmully 
be  at  such  distance  firom  such  carriage  whilst  it  shaU  be  passing  upon  sucn 
highway,  that  he  cannot  have  the  direction  and  government  of  tne  horses  or  . 
catde  luawing  the  same;  or  shall,  by  negligence  or  wilfiil  misbehaviour, 
prevent,  hinder,  or  interrupt  the  fiee  passage  of  any  other  carriage,  or  of  his 
Majesty's  subjects  on  the  said  liighways;  or  if  the  driver  of  any  empty  or  Empty  cart,  and 
m^Mkled  wageon,  cart,  or  other  carriage,  shall  refiise  or  neglect  to  turn  °<»*  turning  aside. 
aside,  and  make  way  for  any  coach,  chariot,  chaise,  loaded  waggon,  cart,  or 
other  loaded  carriage;  or  if  any  person  shall  drive,  or  act  as  the  driver  of  any 
such  coach,  post-chaise,  or  omcr  carriage,  let  for  hire,  or  waggon,  wain,  or 
cart,  not  having  tlic  owner's  name,  as  before  (s.  59, post,  6i,)  required,  paint- 

(a)  Form  (50).         (6)  Form  (50).       (r)  Form  («0).       (</)  Form  (01). 
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ed  thereon,  or  aliall  refuse  to  discover  the  true  chriBtitUi  and  mnume  of  tb* 
owner  of  mich  reipective  carriagea  j  eveiy  such  driver  so  oSendiuc  in  any  of 
the  cBses  aJbrcBaid,  and  being  convicted  of  any  (uch  ofience,  either  by  hi* 
own  confetHion,  the  view  of  a  jiutice  of  peace,  or  bv  the  osth  of  one  or 
more  credible  witness  or  witnesses  before  any  justice  of  the  peace  of  the  Ihtiit 
where  such  offence  aball  be  coinimtt«d,  shaU,  for  eveij  ntch  offence,  tar- 
feit  (a)  any  sum  not  exceeding  10(.,  in  case  such  driver  shall  not  be  th* 
owner  of  such  carriage ;  and  in  case  the  offender  be  owner  of  such  carriage, 
then  any  sum  not  exceeding  20j.;  and,  in  either  of  the  said  cases,  ahall,  in 
default  of  payment,  be  committed  to  the  house  of  correctioii,  for  any  litne 
not  exceeding  one  month,  unless  the  same  shall  be  sooner  paid ;  and  every 
such  driver,  ofiending  in  either  of  the  said  cases,  shall  and  may.  In  autho- 
ri^  of  this  act  (b),  with  or  without  wit  wammt,  be  apprehended  by  any 
pciBon  or  persons  who  shall  see  such  offence  committed,  and  shall  l>e  uniDe- 
diately  conveyed  or  delivered  to  a  constable  or  other  peace  officer,  in  order 
to  be  conveyed  before  some  justice  of  the  peace,  to  be  dealt  with  aceordil^ 
0  to  law ;  and  if  any  such  driver,  in  any  of  the  cases  aforesaid,  shall  reftise  to 
discover  his  name,  it  shall  and  may  be  lawful  for  the  justice  of  the  peace  be- 
fore whom  he  slull  be  taken,  or  to  whom  any  such  complaint  shall  be  made, 
to  commit  him  to  the  house  of  correction  for  any  time  not  exceeding  thres 
months,  or  to  proceed  sfainst  him  for  the  penalty  aforesaid,  by  a  dewription 
of  bis  person  and  the  offence,  and  expressing  in  such  proceedinga  that  he 
refiised  to  discover  his  name." 
■  Sect  59.  "  And  for  the  better  discovery  of  offenders  against  this  pre- 
*  sent  act,"  it  is  enacted,  "  that  the  owner  of  every  waggon,  wain,  or  cart, 
and  also  of  every  coach,  postrchaise,  or  other  carriage  let  to  lure,  shall 
paint,  or  cause  to  be  painted,  upon  some  conspicuous  part  of  his  waggon, 
wain,  or  cart,  and  upon  the  panneb  of  the  door*  of  all  meb  coaches,  post- 
chaises,  or  other  carriages,  before  the  same  shall  be  used  upon  any  public 
highway,  his  or  her  christian  and  surname,  and  the  place  of  hia  or  het  abode, 
in  large  legible  letters ;  and  continue  the  same  thereupon  so  long  m  nich 
waggon,  cart,  coach,  poat-chaise,  or  other  carriage,  shall  be  used  upon  any 
such  highway;  and  the  owner  of  every  common  stage-wamon  or  cart,  em- 
ployed as  travelling  stages  from  town  to  town,  shall,  over  andabore  his  or  her 
chnstian  and  surname,  paint,  or  cause  to  be  painted  on  the  part,  and  intiie 
manner  aforesaid,  the  following  words,  Comnion  ttage^aaggon,  or  Corf, 
as  the  case  may  be.  Andeveryperaonuainf  any  such  carriage  as  aforeaaid 
upon  any  highway,  without  llic  names  anil  descnptions  pninled  thereon  tt- 
«ho  almll  paint  or  cauap  to  be  painlt-d  any  fabe 


f 
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90  Geo.  2,  c  22. 
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tni  mfles  thereof,  not  having  some  other  person  on  foot  to  guide  the  tame,  misbruaviour 

he  dial],  on  the  like  conviction,  forfeit  10<.,  in  case  such  driver  shall  not  be     of  privbhs. 

the  owner  of  such  carriage;  and  in  case  he  be  the  owner,  then  any  sum  not 

eaceedinff  20«.,  to  be  recovered,  levied,  and  implied,  as  by  the  aforesaid  act 

of  the  1  Geo.  I.  at  2,  c  57,  is  directed.    And  any  person,  though  not  a  peace 

oficer,  may  stop  and  apprehend  such  offender,  and  cany  him  as  soon  as  conve- 

nic&tiy  may  be  before  a  justice ;  and  if  any  person  shall  resist,  abuse,  or  pre- 

?at  any  peracm  endeavouring  to  apprehend  such  offender,  or,  when  he  is 

spprehenaedy  shall  rescue,  or  endeavour  to  rescue  him,  he  shall  forfeit  20<. 

ID  like  maimer. 

By  Stat.  30  Geo.  II.  c  22,  s.  7,  12,  if  the  driver  of  any  carriage  within  London  ot  Wen- 
Lmdan  or  WettauMMter,  or  in  any  nublic  street  or  common  highway  within 
the  bills  of  mortality,  shall,  by  negligence  or  wilfiU  misbehaviour,  interrupt 
die  free  passage  of  his  Majesty's  subjects,  he  shall,  on  conviction,  by  confes- 
aon  or  oath  of  one  witness,  before  one  justice,  forfeit  any  siun  not  exceeding  Penalty. 
2O1.,  or  be  committed  to  the  house  of  correction,  or  some  other  prison  of  the 
pisee  wfaere  the  offence  shall  have  been  conmiitted,  or  the  offender  shall 
We  been  apprehended,  there  to  be  kept  to  hard  labour  for  any  time  not 
exceeding  one  calendar  month.  The  said  forfeiture  to  be  levied  by  distress 
bjrwamu&t  of  such  justice ;  and  to  be  paid  half  to  the  prosecutor,  and  half 
to  the  oreiaeers  for  the  use  of  the  poor  of  the  parish  or  place  where  the  of- 
ence  shall  be  committed,  or  the  o£»nder  shall  be  apprehended;  and  if  there 
be  no  overseer,  then  to  some  other  officer  for  the  use  of  the  poor  as  aforesaid. 

Sect.  13.  Ally  person,  who  shall  see  any  offence  committed  against  this 
act,  may,  by  authority  of  this  act,  and  without  any  other  warrant,  apprehend 
the  offender,  and  shall  with  all  convenient  speed  convey  or  deliver  him  to  a 
constable  or  other  peace  officer  of  the  place  where  the  offence  shall  be  com- 
mitted, or  the  otifender  shall  be  apprehended,  in  order  to  be  conveyed  before 
a  justice,  there  to  be  dealt  with  according  to  law. 

Sect.  II.  And  if  he  shall  refuse  to  discover  his  name  and  place  of  abode 
to  Uie  justioe  before  whom  he  shall  be  brought,  he  shall  be  immediately  de- 
livered over  to  a  constable  or  other  peace  officer,  and  shall  by  him  be  con- 
Tfjred  to  the  common  gaol  or  house  of  correction  of  the  place  where  the  of- 
fence shall  be  committed,  there  to  remain  until  he  shall  declare  his  name 
and  place  of  abode  to  the  said  justice,  or  to  some  other  justice  of  such  place. 

Sect.  14.  Any  person  shall  be  admitted  to  be  an  evidence,  notwithstanding  inhabitanto  wit- 
hb  bemg  an  inharatant  of  the  place  where  the  offence  shall  be  committed. 

Sect.  16.  Provided,  that  persons  punished  by  this  act  shall  not  be  pu- 
nished by  any  other  law. 

And  see  further  for  preventing  nuisances  in  the  metropolis,  57  Geo.  III. 
and  4  Geo.  IV.  c.  cxiv. ;  7  Geo.  IV.  c.  cxlii.;  10  Geo.  IV.  c.  lix. 


(9)  •diet  in\nxitn  anH  Annosamfs  at  tfommon  ftahi. 

There  is  no  doubt,  but  that  all  injuries  whatsoever  to  any  highway,  as  Nuiianoet,  ftc  at 
by  digemg  a  diteh,  or  making  a  hedge  overthwart  it,  or  laying  logs  of  tim-  <^™"><»  >*^* 
ber  in  It,  or  by  doing  any  other  act  mich  will  render  it  less  commodious  to 
the  king  s  people,  are  puolic  nuisances  at  common  law.  1  Hawk,  c.  76,  s.  48. 

Plonghing  up  a  common  footpath  is  a  public  nuisance,  and  may  be  in-  Ploughing  up. 
£cted  accordmgly.  R.  v.  Crou,  3  Camp.  226. 

Canying  an  unreasonable  weight,  with  an  unusual  number  of  horses,  is  unumud  weight 
a  ouiaance.    R.  v.  Efferley,  3  Salk.  183 ;  Com.  Dig.  Chtmin.  (A.  3.).  ■«»  »«>"«• 

To  mxSSer  the  ditehes  a^joming  to  a  highway  to  be  foul,  by  reason  where-  iMtchM. 
of  it  is  impaired,  is  a  nuisance  also  at  common  law.   1  Hawk.  c.  76, ».  50. 

And  it  seemeth  clear,  that  it  is  a  nuisance  at  common  law  to  suffer  the  Boughi  of  tiecs. 
boogfas  of  trees,  nowing  near  the  highway,  to  hang  over  the  road  in  such  a    . 
inaffft*^  as  therein  to  incommode  the  passage.   Ih.  and  3  Bac.  Ahr.  497. 

And  perhaps  it  is  the  better  opinion,  that  he  who  hath  trees  next  adjoin- 
ing to  the  h^way,  and  hanging  over  it  to  the  annoyance  of  the  people,  is 
boimd  by  the  oonmuu  law  to  lop  the  same;  and  it  seems  clear  that  any 


were  laTfully  eiititled  to;  but  where  n 
mind,  it  iliall  be  intended  that  it  wu  i 
pMition  with  the  owner  of  the  land  o 


rinon  may  justify  the  k^ping  auch  tree*,  no  for  m  to  avoid  the  noiaance. 
Hawk.  c.  76,  t.  52. 

A  gate  erected  in  a  highway  ia  a  conmum  nuiaiuice,  becatue  it  inlenupta 

the  people  in  that  free  and  open  paaaaoe  which  they  before  mjo]r«l,  nd 

'  "  ' "'   ~'ierc  men  a  gate  baa  continued  time  out  at 

It  fint  by  conaent,  OD  a  com- 

n  the  laying  out  the  road,  in  which 

e  the  people  had  never  any  right  to  a  freer  paaiage  than  whM  they  Mill 

enjoy.    See  ante,  1  Hawk.  c.  75,  t.  9,  12;  c.  76,  i.  SO;   Com.  Dig.  (A  3). 

A  gate  erected  by  tnutees  of  a  turnpike  road,  without  authority,  may  be 
removed  by  a  magiitrate,  but  not  by  olhen,  see  3  Geo.  IV.  c.  126,  a.  121. 
See  abo  at  to  gates  opening  into  a  turnpike  ruad,  3  Geo.  IV.  c  126,  a.  129. 
There  ia  no  similar  clause  in  the  Highway  Act. 
UsTb^cHti.  Where  a  waggoner,   earrying  on  a  very  extensive  concern,  constantly 

suflers  wsggona  to  stand  on  the  side  of  the  highway  on  which  hia  premiaea 
•re  situate  an  unreatonabU  time,  lie  is  guilty  of  a  nuisance.   JL  v.  Ausetf, 
6  foft,  427  i  2  SmUh,  424,  S.  C. 
r.»,h»  be  And  if  stage  coaches  rtguUtriy  ttand  in  a  public  street  of  London,  tbongfa 

fi>r  the  purpose  of  accommodating  pasaengera,  so  as  to  obstruct  the  ngo- 
Isr  tracK  of  carriages,  the  proprietor  may  be  indicted.  R.  v.  Cross,  3 
Campb.  224. 
L*flnatlmiin,ae.  So  a  timber  merchant  occudonBll^  cutting  \o^  of  wood  in  the  atreet, 
which  he  could  not  otherwise  convey  mto  his  jiremisea,  will  not  be  escOMd 
bjr  the  necessity  which,  in  cbooaing  the  situation,  he  himself  created.  Id.; 
3  Campb.  230.  And  this,  though  the  public  mi^t  have  a  passage  thiratth 
the  windings  and  turnings;  2  BoU.  Ab.  137;  but,  removing  them  prompUy, 
and  not  suffering  them  to  remain  in  the  hi^way  an  unreasonable  tune^ 
will  excuse  him.  Id.;  3  Bac.  Ab.  H^luemft,  (E). 

It  is  even  said,  ^at  "if  coaches  on  the  occasion  of  a  rout  wut  an  wt- 
retuonablt  length  of  time  in  a  public  street,  and  obstruct  the  tianrit  rfhit 
Majesty 'i  subjects,  who  wish  to  pass  through  it  in  carriages  or  on  foot,  the 
persons  who  cause  and  permit  such  coaches  so  to  wait  are  guil^  of «  nui- 
aance."  Id.;  3  Campb.  226;  and  see  1  Awseti,  463. 
Public axhlWibH,  Nor  is  it  necessaty,  in  order  to  fix  the  responiibili^  on  the  defendant,  to 
*<•  shew  that  he  immediately  obstructed  the  public  way,  or  even  intended  to 

do  so ;  it  seems  to  be  sufficient,  if  the  inconvenience  rnult  as  an  immediate 
consequence  of  any  public  exhibition  or  act;  for  the  erection  of  a  booth  to 
"splay  rope  dancing,  and  other  attractive  spectacles,  near  a  public  street 
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Remedies  for  not  Repairing, 

frao  pirmsure,  whini,  or  caprice,  which  interferes  in  the  least  degree  with  a 
public  right  of  passage,  is  a  nuisance ;  vet,  if  it  be  erected  for,  and  continually 
applied  to  the  purposes  of  trade  and  conunerce,  to  an  extent  beneficial  to 
the  interest  of  the  country-  generally,  it  is  a  justifiable  erection,  and  not  a 
nuinnce.  In  this  case,  staiths  had  been  protruded  into  the  Tyne,  without 
wUch  coals  could  not,  but  with  which  they  could,  at  all  times  of  the  tide  be 
iiupped,  whereby  the  public  had  a  better  and  cheaper  supply,  but  certain 
ressels  were  by  it  prevented  from  passing  at  low  water,  and  it  was  held  that 
a  jniy  were  justiiied  in  finding  this  to  be  no  nuisance.  R,  v.  Hugsell,  6 
K  4-  C.  566;  9  D.  i^  K.  ,  S.  C.  Ld.  Tenterden,  C.  J.,  diss.  See  this 
case  aWy  commented  on  bv  Mr.  Wellbelovcd,  in  his  work  on  Highways,  p. 
449.     See  alao  R.  v.  Ld,  Grosvenor,  2  Stark,  C.  N.  P.  511. 

To  divert  a  part  of  a  public  river,  whereby  the  current  of  it  is  weakened, 
and  rendered  incapable  of  carryinf;  vessels  of  the  same  burthen  as  it  could 
Mre,  is  a  common  nuisance.    1  Jietwk.  c.  75,  «.  11. 

But  if  a  ship  or  other  vessel  sink  by  accident  in  a  river,  although  it  ob- 
rtruct  the  navigation,  yet  the  owner  is  not  indictable  as  for  a  nuisance,  for 
not  remoiving  it.    R,  v.  WaiUf  2  Eap.  675. 

It  seems  to  have  been  holden  by  Ld.  Kenyouy  that  the  existence  of  a  Time  of  contiou- 
luiiance  for  a  great  number  of  years  might  render  it  legal;  Peake,  N.  P,  ■»*  o' «w»liiiic«. 
91;  but  the  contrary  now  appears  to  be  settled.  7  East,  199;  3  Camp,  227. 

If  the  party  who  has  been  indicted  for  a  nuisance  continue  the  same,  he 
nay  be  again  indicted  for  such  continuance.  1  Hawk,  c,  76,  s,  157 ;  2  RolL 
Ahr,  \Z7y  (B  4);  SM^  vide  AumM$  case,  1  Ventr,  183. 


XIV*  Krmtliirs  for  Nuteances  to  l^tsjbfoass  bg  not  rtpatnng. 

The  remedies  for  the  not  repaitina  highways  may  be  effected  eitlier,  Remedies  for  not 

1.  By  Indictment;   2.  By  PresentmentrS.  By  Information  in  the  Kind's  ^i'*^  ******' 
Bench ;  4.  By  mimdamut,  &c.     Or,  5.  By  Proceedings  under  the  High- 


way  Act. 


(1)  Bs  SnUutment* 


y^  Tf'' 


/, 


And  herein,  as  to  when  an  Indictment  lies,  the  Form  of  it,  the  Plea  thereto, 
the  Evidence  and  Witnesses,  View,  Certiorari,  Punishment  and  Judgment, 
New  Trial,  and  Costs. 

Every   puUic   nuisance   is  indictable  at  common  law,   see  post,  tit   By  indictment. 
'Kitewtf  VoL  III.;  therefore,  an  indictment  lies  against  the  parish  or  party 
liable  for  the  repair  of  a  highway,  for  not  repairing  it,  whereby  it  becomes  a 
nuisance  and  annoyance  to  the  public.    This  is  the  most  usual  and  most 
coostitntional  mode  of  proceeding. 

An  indictment  does  not  lie  merely  for  not  cleaning  a  highway.  Ante,  II. 

Form  of  Indictment  againet  a  Parishy-^The  indictment  must  shew  that  Fomoffndict- 
the  road  m  question  is  a  highway;  that  it  is  situate  within  the  parish;  and  ^Trui?*''^ 
that  it  is  out  of  repair. 

As  to  the  deseripHon  of  the  highway,  though  it  has  been  usual  to  state  sutementofhieh- 
that  ''finom  time  whereof  the  memory  of  man  is  not  to  the  contrary,"  or  ^*^* 
^'from  time  immemorial,  there  was  and  yet  is,  a  certain  common  and  ancient 
krag*s  Idgfaway,"  this  averment  is  unnecessary,  and  the  term  "highway" 
wffl  suffice.  AepinaU  v.  Brown,  3  T.R,265',  2  Saund,  158,  n,  (4) ;  1  Fent, 
208.  An  indictment  for  a  nuisance  to  a  horseway,  without  saying  it  is  a 
highway,  is  bad.  I  Hawk,  c,  76,  s,  89.  An  averment  that  the  locus  was 
a  oommoo  and  public  highway  for,  &c.  to  pau  along  at  pleasure,  paying  a 
certain  Ic^  is  not  inconsistent  or  contradictory,  particularly  if  not  said  to 
be  immemorial;  for  it  may  be  a  highway  created  by  act  of  Parliament.  8 
Price,  535. 

It  ia  not  req[iiisita  to  state  whether  the  highway  is  for  the  use  of  carriages, 
hones,  or  foot  paatengersy  but  that  if  be  laid  to  be  a  common  highway,  the 
test  will  be  iatendcd.    Rep,  Temp.  Hardw.  315,  316;  2  Saund.  158,  n.  (8). 


KigltegiinSnnaL  [tXIV.(l> 

Bat  aa  M  gcatnl  a  dMcripdon  maid  be  E^Knpo',  if  tha  road  b«  notai 
higkwajr  for  all  pmpcan,  it  ii  certainly  prudent  to  iiMCft  the  man  par- 
tieiUar  dcacriptioii.  8  Eatl,  *.  In  «  late  caK  it  wai  lidd,  that,  italiu 
the  higliwBj-  to  be  tor  atl  subject!,  with  theiT  hone*,  coadua,  caiti,  aad 
carriage*,  wai  gupported  in  endence,  tbou^  il  wai  proved  that  cart*  only 
of  a  particular  description,   and  loaded  in  a  particular  a  " 

"ithaditbr '  -    -^  -    -     -  '- 


akmg  the  wav.     But  had  it  been  italed  to  hare  been  for  aB  eartt,  it  waaU 
'fm,\R.^M.  ISl. 
y  at  particular  timei,  the  nme  miut  be  de- 


hare  i>een  a  variance.     R,  v.  Lym,  \  R.  ^  M.  151. 
'- ic  only  at  p      "     '       " 


acribed  acconiin^y. 

Il  is  not  necevaiT  to  itate  the  Ur»iKi  of  the  hi^way,  fix  hi^waya  hare 
no  boundariei  but  the  tea.  2  Seu.  Cat.  219 ;  Rmut  v.  Amfo,  1  Hem.  BU. 
351 ;  2  Slerk.  C.  A'.  P.  G93,  n. ;  2  Samd.  158,  a.  (6). 

If  the  termini  be  stated,  they  must  be  proved,  and  caie  miut  be  takai 
that  the  description  ii  to  framed  aa  neither  to  exclade  lie  pmriak  UmUe,  nor 
to  leem  repugnant  to  itwlf ;  (or  if  the  highiray  be  deKTibeid  as  tetam  two 
placea,  both  of  them  are  necenarily  excluded.  2  SaumJ.  158,  a.  (G).  Tbt 
words  ,/roiH  and  tmlo  seem  to  have  both  of  them  an  exdusve  a*  well  as  in- 
clusive meaning.  See  R.  v.  Knigkl,  7  B.  ^  C.  413;  \  M.  ^  R.  M.  C.4S, 
S.  C.;2  Ao/f. /ir.  31;  I  £raeJl,  528;  1  Barr.  376.  lnR.-r.  Kmi§kt,itnt 
alleged,  that  certain  rubbish  was  laid  on  a  culvert  in  the  parish  of  Stndlcj, 
in  a  highway  leading  from  Studley  to,  &c.  This  was  held  a  Mifficient  a^ 
gation  that  the  highway  was  in  the  parish  of  Studley;  and  Lent  TtnUritm 
added,  thai,  at  present,  he  wu  not  saliBfied  with  R.  v.  Gnaiftiyajf,  iT.B. 
513;  and  Baiiley,  J.,  said,  from  Studley,  imports,  frimAfade,  from  a  viOin 
that  parish,  lb.  Where  the  indictment  described  the  nigbway  a*  leading 
from  D.  to  C,  and  from  C.  to  R.  The  proof  was,  a  peiaon  going  fraa  D. 
to  R.  turned  (^before  he  got  to  C.  This  was  held  a  variance,  fiituta  indict- 
ment imported  that  the  road  communicated  directly  bom  D.  to  R.  tknugk 
C.  6  Etp.  136. 

AAer  plea  of  general  issue,  it  cannot  be  objected,  that  die  deaeimtion  it 
uncertain,   and  Ukat  it  applies  la  more  thjui  one  highway  in  thr  pansh.     It 
should  be  pleaded  in  abatement.  B.  v.  JfoMsiersaufA,  1  Stark.  3S7. 
sisiBMiiiarhlfli-        It  must  be  expressly  shewn  that  the  kigkuiai/ liei  witUm  lie  |wriiA  indiet- 
njrbtlii(lD|a.      ed,  if  not,  judgment  agBJnst  Ihe  parish  would  be  reveraed.    See  R.  v.  Serf- 
ford,  C<w;>.  Ill;  R.  s.  MacAynSeth,  2  B.  4"  C.  166;  3  D. ^  it  388,  S. C 
When  the  highway  lies  in  two  parishes,   an  in^ctment  against  one  of 
them  for  not  repairing  one  side  of  the  road  must  state  that  each  parish 
was  liable  to  repair  ad  medium  Jlltum  titt,  and  not  merely  that  a  certain 
part  of  ihe  way,  of  a  particular  breadth,  was  out  of  repair,  and  that  the  par- 
ties indicted  were  bound  to  amend  it.  Peake'i  Rep.  219;  6  Wtm$m.  409. 
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At  to  the  mode  of  ttatiiig  the  liability  of  an  extraparochial  hamlet,  see     indictment 

25.  ^  C.  183;  2  D.  ^  R,  388,  S.  C;  atUe,  11.  ^—^ 

It  teems  sufficient  to  state  the  liability  of  an  individual  ratione  tenure 
kntt^  without  adding  nue,  because  the  Court  will  intend  the  tenure  to  be 
neb  as  will  make  the  defendant  chargeable.  2  Sound.  158,  i».  (9) ;  1  Fentr. 
m;  1  Stra.  IS7. 

But  the  terms  ratione  temnw  should  be  adhered  to,  and  no  others  sub- 
idtnted  in  their  room :  stating  the  liability  to  be  by  reason  of  ownership 
and  proprietordiip  has  been  held  insufficient  to  excuse  the  omission.  R.  v. 
KerriBon,  1  M.  ^  S.  435 ;  3  Af .  ^  5. 526;  Stylet,  400;  2  Sound.  158,  5M  ed. 
If  an  individnal  be  bound  to  amend  a  road  by  reason  of  holding  certain 
cftatesin  fee-«imple,  it  is  sufficient  to  aver,  that  he  is  liable  by  reason  of  the 
tennre  <^  his  lands,  without  adding,  ''  as  he  and  all  those  who  held  the  said 
Imds  for  the  time  being,  from  time  whereof  the  memory  of  man  is  not  to 
the  contraiy,  were  used  to  do;"  for  the  prescription  is  necessarily  implied 
in  the  estate  of  inheritance  which  he  poss^ses.  Co.  Ent.  358;  1  Hawk. 
c^  76,  «.  8.  Bat  where  the  duty  arises  ffom  inhabitancy  alone,  it  is  neces- 
ttiy  to  state  the  usage.  Keiko.  52;  2  Sound,  158,  it.  (9). 

Plea  to  Indictment'] — On  an  indictment  against  a  parish,  for  the  non-re-  pim  tofaMUctment 
piirof  a  highway,  under  the  plea  of  the  general  issue,  not  guilty,  the  pariflh  affB^Mt  ftparUu 
ihsy  shew  uiat  it  is  in  repair,  or  that  it  is  not  a  highway,  or  that  it  does  not 
Be  widiin  the  parish,  or  tnat  it  is  misdescribed ;  but  they  cannot  shew,  under 
nch  plea,  that  other  particular  persons  are  liable;  and,  in  order  to  let  them 
in  to  do  diis,  they  must  plead  specially,  shewing  how  such  persons  are  liable. 
See  H.  V.  i^orwieA,  1  i^^ra.  181 ;  R.  v.  St.  Andrew*s,  I  Mod,  112;  I  Fentr. 
256;  1  Hawk.  c.  76,  t.  9. 

Tliis  rule,  however,  requiring?  a  special  plea,  does  not  apply  where  the  duty 
ii  traoaferred  by  a  nublic  act  of  Paniament,  of  which  all  are  supposed  to  take 
cogniaance.  R,  v.  St,  Oeorge's,  3  Campb.  222. 

When  it  is  known  that  roads  are  repairable  s^fMurately  by  different  dis- 
tricts, it  is  a  fraud  in  those  who  undertake,  on  behalf  of  the  district  liable, 
the  defence  of  an  indictment  against  the  parish,  not  to  put  in  a  special  plea 
to  that  eSEeetf  ahhough  the  parish  nuiy  have  notice  of  the  existence  of  the 
indictment.  Per  Lm  EUenborough,  C.  J.,  m  R.  v.  Justices  of  Lanca- 
Mkire^  12  East,  369. 

Wbere  the  defendants  are  charged  as  bound  to  repair  from  custom,  pre-  Against  indiri- 
eeriptiany  or  tenure,  they  may,  under  the  general  issue,  negative  the  auty  ^^*^^ 
thus  alleged,  and  throw  the  burthen  on  the  parish,  or  even  on  a  particular 
individiiS  or  district.  Coiii&.396;  1  .S^ra.  181—183;  2Saund.  I59b,n.  (10). 
And  the  reason  of  this  distinction  is,  that  the  prosecutor  must,  in  order  to 
auppuii  his  charge,  prove  the  defendants  to  be  thus  chargeable ;  and  there- 
fore they  are  at  liberty  to  disprove  it  by  opposite  evidence.  2  Sound.  158, 
a.  (10).  when  different  subdivisions  of  a  parish  have  immemorially  repaired 
the  highways  within  their  respective  limits,  and  the  parish  at  large  is  in- 
dieted,  this  presciTOtion  must  oe  pleaded,  because  if,  on  verdict  of  guilty  or 
de45mh,  judgment  be  given  against  the  parish,  the  judgment  may  afterwards 
be  given  as  evidence  of  the  liability  of  the  whole  parish  to  repair.  R.  v.  St. 
PameroM,  Peake*s  N.  P.  219. 

Where  a  special  plea  is  unnecessary,  and  the  whole  defence  might  be  in  general. 
given  in  evidence  under  the  general  issue,  if  the  defendant  will  unneces- 
sarily jdead  specially  that  he  is  not  bound  to  amend,  he  must  go  further, 
and  state  in  whom  the  duty  exists.  R.  v.  Yarton,  1  Sid,  140.  And  it  will 
be  necessary  to  traverse  the  obligation  which  the  indictment  alleges.  2  Sound. 
159,  «.  (10).  But  where  a  parish  is  indicted  for  not  repairing  a  highway 
which  mey  are  bound  of  common  right  to  preserve,  they  ougnt  not  to  tra- 
rene  their  own  obligation  to  re^r,  but  merely  shew  the  liability  to  be 
thrown  on  others;  for  it  is  in  thb  case  a  traverse  of  a  matter  of  law,  and  as 
such,  thoujgh  ofken  inserted,  is  demurrable,  and  should  alwajrs  be  omitted. 
1  Samnd,  23,  ii.  (5);  2  Saund.l59,  n.  (10);  sedvide  1  B. 4-^.348. 

If  the  inhabitants  of  a  parish  ^ead  that  several  included  townships  are 
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J^igirtnaiB  in  (Sineral.  [§XIV.(I). 

_  bound  by  preicTiption  torqmir  the  highvavs  within  them,  and  that  part  ot 
the  highway  in  question  is  within  one  of  those  tawnahips,  and  the  residue 
within  the  other,  the  picu  mimt  specify  how  much  Ilea  within  one-,  and  bow 
much  lies  within  tlie  other.    B.  v.  Bridtlcirk,  1 1  Eati,  304. 

JUpiication,  ^.] — If  the  special  plea  of  the  parish  improperly  conclude 
with  a  traverse,  the  replication  ought  not  to  lake  issue  upon  it,  but  on  the 
liatuJity  of  the  parlies  lo  whom  Ihe  duty  is  endcavmired  to  be  transferred. 
2  Lev.  112;  1  Saund.  23,  n.  (6). 

Stayiriff  Proceedingil—'Dxc  proceedings  may,  at  any  time,  be  stayed  on 
.afiidavil.  ami  the  eertifir.-^ip  gf  two  jiHticrs  tliat  the  road  in  question  is  now 
in  a  good  state  of  repair,  and  is  likely  so  lo  continue.  3  SmUh,  575 :  1  Bia. 
Rep.  C02,  295.  But  in  «.  v.  Liiicombe,  2  Chit.  Rrp.  214,  it  was  decided, 
that  the  defendant  cannot  quash  the  indictment  on  an  affidavit  that  the  way 


■.e  of  the  repair;  3  SmUh, 
57.S ;  and  the  prosecutor's  costs  must  be  paid  up  to  the  time  when  the  de- 
fondant  makca  his  submission.  1  Bla.  Rep.  G02;  3  C/iit.  C.  L.  574. 

Evidence'] — On  an  indictment  against  a  parish,  it  must  be  shewn  that  the 
highway  is  n  public  one,  aa  also  its  situation,  and  ihc  van!  of  repair,  as  stated 
in  the  indictment  If  the  parish,  by  special  plea,  Ihrow  the  burthen  of  repair 
on  some  other  persons,  then  they  must  Bupi)ort  that  plea  by  evidence  of  the 
facta  Mated  therein  as  lo  the  liabilih'.  The  evidence,  pro  el  con.,  for  these 
purposes  will  be  found  coUected  under  the  pointa  noticed  in  the  preceding 
sections;  and  as  to  what  is  a  highway,  and  wno are  liable  torepair  it,anfc,5. 

An  acquittal  upon  a  former  indictment,  for  not  repairing  a  highway,  is 
not  conclusive  evidence,  even  if  it  be  any  evidence,  to  discharge  die  defend- 
ant ;  it  concludes  nothing  as  to  the  general  liability,  but  (Hily  shews  that 
the  defendant  was  not  liable  at  the  particular  time  laid  in  the  former  in- 
dictment; but  a  coumction  in  such  case  is  conclusive  aa  to  the  liability,  un- 
less fraud  can  be  shewn.  See  R.  v.  S(.  Paitcriu,  Peake'i  C.  A^.  P.  2 19 ;  and  iB. 
^  A.  63.  As  against  the  parish  at  large,  the  judgment  is  not  eonclusire,  if 
the  defence  was  conducted  by  the  inhabitants  of  a  particular  district,  in 
which  tho  indicted  road  lay,  without  any  notice  to  the  rest  of  the  parish. 
R.\.Tottmteai,  Z)ou^/. 421;  2  Saund.  ISS,  n.;  R.  v.  Eardieland,  2Campb. 
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wnild  be  a  good  witness  for  the  defendants.     In  the  case  of  R.  v.  Wand»- 
wortk,  1  B.^A.  66,  semb.  contra,  the  question  of  competency  arose  only   ' 
incidentally,  and  the  point  was  not  discussed.  The  case  of  R.  v.  Shoreditch, 
Mar.26y  27,  was  decided  before  the  passing  of  the  54  Geo.  III.  c.  170. 

A  witness  is  competent  to  prove  a  road  to  be  an  highway,  though  he  has 
agreed  to  grant,  at  an  annual  rent,  a  wav  across  his  own  land,  which  cannot 
be  used  unless  the  disputed  road  be  established.  Petikea  Ca.  18. 

Upon  an  indictment  against  a  township,  charging  the  inhabitants  with 
the  liability  to  repair  all  roads  within  the  township,  an  inhabitant  of  the 
adjoining  township  of  N.  is  competent  to  prove  that  the  road  which  ex- 
tended Uirough  N.  was  a  public  highway.  R,  v.  PiiUng,  Stark,  on  Evid, 
Jfpendix  to  p.  673. 

Ftetp] — It  may  sometimes  be  desirable  on  the  part  either  of  the  prosecu-   View, 
tor  or  defendant,  that  the  jury  should  have  a  mew  of  the  place  indicted. 
This  cannot,  it  seems,  be  granted  by  the  judges  at  the  assizes;  1  Seis,  Cos, 
180;  2  Barnard,  214;  3  Chit,  C.  L.574;  but  may  be  obtamed  by  remov- 
hig  the  proceedings  into  the  King's  Bench  by  certiorari,  which  will,  on    ' 
proper  affidavits,  be  granted.  See  3  Chit,  C,  L,  574;  pott,  80. 

Certiorari] — As  to  the    removal  of  the  indictment  by  certiorari,  see  CertiocarL 
/NMl,  80. 

Judgment  and  Punishment'] — ^The  judgment  and  punishment  usually  are,  Judgment  and 
that  the  defendants  pay  a  fine,  and  repair  the  highway.  Bro.  Ahr,  Nuisance,  P"™""*"^* 
49;  8  r.^  142-3;  1  Hawk,  c,  75,  s,  15. 

If  a  justice  of  the  peace  grant  a  certificate  that  the  road  is  in  good  con- 
dition, the  Court  will  merely  assess  a  small  fine,  as  6s,  Sd,,  or  13s,  4d,, 
13  EoMt^  164;  3  Smith,  575;  6  T,  R.  635.  And  so  if  the  certificate  state 
that  the  way  has  since  been  diverted  by  the  order  of  two  justices,  and  that 
to  much  of  the  old  way  as  is  retained  is  in  repair.  13  East,  166-7  (a). 

Where  an  individual  indicted  for  not  repainng,  when  bound  to  do  so  ra- 
tkme  tenure  applies  to  the  Court  to  submit  to  a  small  fine,  on  a  certificate 
diat  the  load  is  put  in  good  repair,  which  is  refiised,  and  afterwards,  on  the 
tzial,  it  jqppears  that  the  repair  has  been  actually  effected  between  the  for- 
mer request  and  the  trial,  the  Court  will  refuse  to  set  a  nominal  fine,  unless 
the  oosts  of  the  prosecutor  are  paid  subsequent  to  the  former  application. 
5  r.  A.  272;  JR.  v.  Wmgfield,  1  Black,  it  602. 

In  Reg,  v.  Ciuworth,  6 Mod,  163 ;  So^.  358, pLe\\  Hawk,  Curw.  ed.  706, 
the  defendants  were  indicted  for  not  repairing  a  common  footway,  and  con- 
fessed it,  and  submitted  to  a  fine;  etper  Curiam — *'  The  matter  is  not  at 
an  «nd  by  the  defendants  being  fined,  but  writs  of  distringtts  shaU  be 
awarded  in  in/iniimn,  till  we  are  certified  the  way  is  repaired.  But  if  the 
party  indicted  neglect  to  put  the  way  into  proper  repair,  after  having  been 
once  fined,  no  second  fine  can  be  imposed  on  nim  upon  the  same  proceed- 
ing, but  a  finesh  indictment  must  be  brought.  R,  v.  Machynlleth,  4  B,S^A. 
469;  R.  V.  Old  MaUon,  Id.  n. 

As  to  the  application  and  levying  of  the  fine,  &c,,  see  post,  77-8.  Application  and 

levy  of  flne. 


the  recovery  of  aoy  sum  or  sums  for  the 
darges  or  maintenance  of  such  bastards, 
or  the  election  or  appointment  of  any 
officer  or  officers,  or  the  allowance  of  the 
acooimts  of  any  officer  or  officers  of  any 
fttcfa  district,  parish,  township,  or  ham- 
let; any  law,  &c.,  notwithstanding."  See 
this  provision,  and  the  decisions  thereon 
more  fiilly  collected,  atUe,  W^itlttttt,  Vol. 
IL 

(«)  When  an  indictment  or  present- 
ment is  preferred,  and  the  way  is  out  of 
rendr,  it  is  the  practice  to  convene  a 
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parish  meeting,  and  authorize  an  inha- 
bitant to  appear  at  the  sessions,  and  plead 
guilty.  A  fine  is  then  imposed,  and  the 
levari  respited  to  the  following  sessions : 
It  is  then  either  further  respited,  on  proof 
that  due  diligence  has  been  used  in  the 
repair,  but  that  it  was  still  incomplete ;  or 
It  is  discharged  upon  the  certificate  of 
two  justices,  that  the  road  is  in  repair, 
and  likely  to  continue  so.  Other  cvi« 
dence  is  admitted,  according  to  the  prac- 
tice of  different  sesatont. 
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New  7Via/]~The  Courts  cannot,  it  leeiiu,  grant  a  new  tri&l,  see  K. 
'  V.  Barboa,  b  M.  S(  H.  392. 

But,  for  the  futtherance  of  justice,  judgment  upon  a  verdict  of  guil^  ha> 
been  postponed,  till  another  cause,  involving  the  same  quettion,  nai  bceo 
tried.  R.  V.  O^ord,  IC  Eiut,  223 ;  R.  v.  WandMoorlh,  IB.^A.  63. 

If  a  point  of  law  arises  on  the  trial,  l<>ave  is  frequently  given  to  move  to 
enter  a  verdict  of  acquittal.  K.  v.  Gatk,  1  Stark.  445;  see  alio  Lord 
KenyonV  observation,  K.  v.  MauAa/,  6  T.  R.619. 

CotUJ—The  13  Geo.  111.  c.  78,  s.  fi^enacU  "That  it  shall  and  mav 
be  lavtul  far  the  court,  before  whom  any  indictment  or  presentment  shaU 
be  tried  for  not  repairing  highways,  to  award  coats  to  the  prosecutor,  to  be 
paid  by  the  pervon  or  persons  so  mdicted  or  presented,  if  it  shall  appear  to 
the  said  court  that  the  defence  made  to  such  mdiclment  or  presentment  was 
frivolous,  or  to  award  costs  to  the  penan  indicted  or  presented,  to  be  paid 
by  the  prosecutor,  if  it  shall  appear  to  the  said  court  mat  such  ptosecutian 


The  application  must  be  made  to  the  judge  who  tries  the  indictment ;  and 
if  this  be  omitted,  the  King's  Bench  will  not  afterwards  interfere-  R.  v. 
CkadderUm,  5  T.  R.  272. 

If  it  be  stated  on  the  hack  of  the  record  that  the  defence  was  fnvoloua, 
this  will  Euflice,  without  proceeding  to  award  costs  to  the  prosecutor.  R.  v. 
ClifloH,  6  T.  R.  344 ;  R.  v.  St.  John,  6  Af.  ^  S.  1 30. 

It  has  been  held,  that  it  is  a  mntter  to  be  determined  by  inquiry,  whether 
a  petKin  is  or  is  not  the  prosecutor  within  this  section  of  the  statute;  and 
that  a  court  of  quarter  sessions,  before  whom  a  parish  is  acquitted  upon  the 
trial  of  an  indictment  for  not  repairing  a  hiehway,  may,  by  their  order, 
award  C.  and  E.  to  pay  costs  to  the  parish,  although  the  names  of  C.  and 
E.  be  not  on  the  back  of  the  indictment,  and  although  the  indictment  oriei- 
nated  in  a  presentment  of  A.  and  B.  constables,  whose  names  are  on  the 
indictment;  and  it  was  also  held  to  be  enough  if  the  order  is  intitled  as  in 
the  prosecution  of  C.  and  E.  witliout  shewmg  further  that  C.  and  E.  are 
prosecuton ;  and  that  it  need  not  appear  on  the  face  of  the  order  that  the 
mdictment  was  tried,  if  that  appear  by  the  record  of  the  proceedings;  and 
also  that  the  order  is  good  in  form,  if  it  be  for  the  payment  of  the  coats  to 
the  solicitor  of  the  parish.  R.  v.  ComattrtU  and  Em,  A  M.  ^  S.  203. 

In  die  caK  of  X.  V.  KtUUvmrth,  i  T.  R.  33,  it  was  delennined,  that 

yi\\epi^RJiisl'moflhrpraer  iiiilicis  a  road  for  lieinn  out  of  repnir,  (tlit  indict- 


§  XIV.  (2).]       Remedies  for  not  Repairing, 

Bendn  this,  by  stat  13  Geo.  III.  c.  78,  s.  24,  it  is  enacted,  '<That  every 
justice  of  assize,  justices  of  the  counties  palatine  of  Chester  (a),  Lancastery  and 
Darkam,  and  dT  the  great  sessions  in  Wales  (a),  shall  have  authority  by  tliiii 
statute,  upon  his  or  their  own  view,  and  every  justice  of  the  peace,  either 
upon  his  own  view,  or  upon  information  upon  oath  to  him  given  by  any  sur- 
veyor of  the  highways,  to  make  presentment  (b)  at  their  respective  assizes, 
or  great  sessions,  or  in  the  (^>en  general  quarter  sessions  of  such  respective 
limit  of  any  highway,  causeway,  or  bridge,  not  well  and  sufficiently  repaired 
and  amended^  or  of  any  other  default  or  offence  committed  and  done  con- 
trsry  to  the  provision  and  intent  of  this  statute; 

**  And  that  all  defects  in  the  repair  thereof  shall  be  presented  in  such  juris- 
diction where  the  same  do  lie,  and  not  elsewhere ; 

"  And  that  no  such  presentment,  nor  any  indictment  for  any  such  default 
or  defence,  shall  be  removed  by  eerUorarl,  or  othervrise,  out  of  such  iuris- 
dictioUf  till  such  indictment  or  presentment  be  traversed,  and  judgment  there- 
upon given,  except  where  the  duty  or  obligation  of  repairing  the  said  high- 
ways, causeways,  or  bridges,  may  come  in  question ; 

'*  And  that  every  sucn  presentment  made  by  any  such  justice  of  assize, 
counties  palatine,  great  sessions,  or  of  the  peace,  upon  his  own  view,  or 
opoo  such  information  having  been  given  to  such  justice  of  the  peace,  upon 
the  oath  of  such  surveyor  of  the  hignways  as  aforesaid,  shall  be  as  good  and 
of  the  same  force,  strength,  and  effect  m  the  law,  as  if  the  same  had  been 
presented  and  found  by  we  oaths  of  twelve  men ; 

''And  that  for  every  such  default  or  offence  so  presented  as  aforesaid, 
the  justices  of  assixe,  counties  palatine,  and  great  sessions  (a),  at  their  respec- 
tive courts,  and  the  justices  of  the  peace,  at  their  general  quarter  sessions, 
shaD  have  authority  to  assess  such  fines  as  to  them  shall  be  thought  meet; 

**  Saving  to  every  person  and  persons  that  shall  be  affected  by  any  such 
presentment,  his,  her,  or  their  lawful  traverse  to  the  same  presentment,  as 
weD  with  respect  to  the  &ct  of  non-repair,  as  to  the  duty  or  obligation  of 
repairing  the  said  highways,  as  they  might  have  had  upon  any  indictment  of 
the  same,  presented  and  mund  by  a  grand  jury; 

*'  And  me  justices  of  the  peace,  at  their  general  quarter  sessions,  or  the 
nunor  part  of  them,  may,  if  tneyjieje  just  cause,  direct  the  prosecutions  upon 
sucn  presentments  as  shall  be  made  at  the  quarter  sessions  as  aforesaid,  to 
be  carried  on  at  the  general  expense  of  such  limit,  and  to  be  paid  out  of 
the  general  rates  within  the  same." 

In  Keen  v.  Wightwick,  cited  in  1  Chit.  CoL  Stat.  448,  it  was  held, 
thai  a  magistrate  is  only  justified  in  presenting,  on  his  own  view,  such 
highways  as  are  reaUy  out  of  repair;  and,  if  he  certify  falsely  and  ma- 
lioonaly,  he  is  liable  to  an  action.  See  6  T,  R,  443. 

A  constable  is  not  authorized  by  the  above  clause  to  make  a  presentment; 
therefore,  where  he  presents  persons  for  a  nuisance  in  the  nigh  way,  he 
must  go  before  the  grand  jury  and  g^ve  his  evidence  upon  oath.  R,  v.  Bridge' 
teater  Con^pan^y  7  B.  ^  C.  514. 

In  a  late  case,  where  a  magistrate  presented  a  road  in  the  township  of 
F.  upon  the  information  upon  oath  of  A.  B.,  surveyor  of  the  highways  for 
the  township  of  C,  which  is  thirty-five  miles  distant  from  the  township  of 
F.  &c. ;  the  Court  held,  in  arrest  of  judgment,  that  this  presentment  was  bad, 
as  it  did  not  appear  that  the  information  upon  oath  was  given  to  the  pre- 
sefUmg  magistral ;  and  also  because  the  surveyor  of  the  roads  in  one  town- 
ship has  no  authority  under  the  act  to  give  information  as  to  a  road  in 
another  township.  R.  v:  FyUngdaUs,  1  B.  ^  C.  438;  1  Af.  ^  i2.  176; 
l.V.  4-Jt  Af.  CC34,  S.C. 

A  presentment  under  the  above  act  has  exactly  the  same  effect  as  the 
finding  of  a  grand  jury;  and  it  has  been  held,  that  the  power  given  by  the 
16th  sect  of  13  Geo.  III.  c.78,  ante,  38,  to  two  justices,  to  order  any  high- 
ways to  be  widened,  extends  to  roads  repairable  nxlione  tenura.  Cowp. 
648.  But  neither  this  proceeding  nor  that  of  indictment  can  be  instituted 
before  any  other  tribunal  than  that  in  the  jurisdiction  of  which  tliey  arise. 
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(a)  Sec  now  as  to  these,  1  WUL  IV.  c.  70,  pott,  SBoIfi.    (b)  Form  (No.  77),  posh 


^Igtiragt  (n  <Sami.  [SXV.  (1); 

The  same  rules,  noticed  atil^,  67  to  69,  oa  to  the  fonn  of  the  indict- 
roent,  will  for  the  most  part  apply  as  to  the  fonn  of  the  presentment. 

Thestatutegire8Bfonnofthepresentnientbj'ajiutice:seeit,po(f,  (No.77). 

A  presentment  for  dicing  s  trench  in  a  footvay  was  adjudged  bad,  for 
want  of  charging  the  o^nce  to  be  against  the  fonn  of  the  statute.  The 
presentment  was,  that  the  justice  "by  virtue  of  the  act,  &c,"  and  this  the 
Court  said  referred  to  the  authority  and  not  lo  the  offence.  It  was  also 
urged,  that  the  presentment  corresponded  with  the  form  in  the  schedule  i 
and  the  Court  observed,  that  the  form  was  confined  to  cases  of  non-repair. 
R.  V.  JTinter,  13  Eatt,  251.  Quare,  if  the  onussion  in  such  cases  is  not 
cured  by  the  69th  sect  of  13  Geo.  III.  c.  78,^,  77. 

As  to  the  Evidence,  see  antt,  70 ;  Ceitioran,  pott,  80 ;  and  Costs,  pott,  83, 


(3)  Ss  Sntarmatton  in  the  Aing's  Scnch. 

An  infbmmtion  for  n 
if  the  King's  1 
!r  allowed  unless  in  cases  of  great  importance,  or  where  the  grand 

a  nave  been  guilty  of  gross  misbehaviour  in  reliising  to  find  the  bill, 
use  the  fine,  on  conviction  on  such  a  proceeding,  cannot  be  applied  to 
the  repair  of  the  nuisance,  which  is  always  the  case  when  the  party  ii 
indicted.  Bac.  Ah.  til.  "  Highaayt." 


(4)  Bq  iXantiamu0. 

If  the  drcumstonccB  of  the  case  require  it,  the  Court  of  King's  Bench 


good   order   a   highway,   for  the  nuisance  to   whicn 
might  also  have  been  proceeded  against  by  indictment.  See  R,  v.  Sevtrn 
"Rmiway  Company,  2  B.  ^  A.  646 ;  and  it.  v.  Commuaonen  of  Deem  lacio- 
fwre,  2M.^S.  80. 

See  £.  V.  Jtutkei  of  Donet,  1 5  Eatt,  594,  as  to  a  writ  of  prohibition. 


(5)  Sgt  VcBcrcbtngs  unUcr  SrighbuB  flits. 


$  XV.  (2).]  Remedies  for  Actual  Obstruction,  Sfc.  75 

to  do  no  more  damage  than  is  actually  necessary  for  the  purposes  of  the  rembdibs  for 
removal.  obstructions. 

As  to  the  power  of  a  Court  of  equity  to  abate,  &c.  see  18  Fes.  211. 


(2)  its  SnUutm^nt,  yunisfament  for,  &e* 

The  party  guilty  of  a  nuisance  to  a  highway  may  be  indicted  at  common  By  indJctment. 
law,po»/,  'Knuancc,  VoL  III.,  and  this  is  ttie  most  usual  mode  of  proceeding. 

A  par^  may  also  be  indicted  for  the  continuance  of  a  nuisance ;  and  this, 
though  he  has  been  before  indicted,  for  every  continuance  of  a  public  nui- 
sance is  in  law  a  new  nuisance.  R,  v.  Steady  8  T,  R.  142. 

Also  it  seemeth  that  an  heir  may  be  indicted  for  continuing  an  encroach- 
ment, or  other  nuisance  to  a  highway,  begun  by  liis  ancestor.  1  Hawk.  c.  76, 
f.61. 

An  indictment  does  not  lie  merely  for  not  cleaning  a  highway,  anUf  1 1 ; 
or  for  merely  diverting  it  1  And.  234. 

In  Reg.  v.  fVatti,  1  Salk.  357,  an  indictment  was  allowed  for  not  repair- 
ing a  house  standing  on  a  highway,  niinous  and  like  to  fall  down,  wnich 
the  defendant  occupied,  and  ought  to  repair  ratione  tenune  sua. 

As  to  the  requisites  of  the  indictment,  sec  the  rules,  ante^  67-8,  as  to  in- 
dictments for  not  repairing  highways,  which  will  for  the  most  part  apply 
here.  For  a  continuance  of  an  obstruction,  the  indictment  should  state  the 
facts  accordingly.  R,  v.  Stead,  S  T.  R.  142;  Austin's  case,  1  Fentr.  183. 

The  indictment  must  contain  the  words  *'  to  the  common  nuisance  of  all 
the  li^e  subjects  of  our  lord  the  now  king,"  residing,  passing,  or  using,  &c. 
accordmg  to  the  facts,  in  its  conclusion ;  2  Stra.  688 ;  Com.  Dig.  Indictment, 
G.  6 ;  and  it  is  said,  that  if  the  indictment  conclude,  to  the  damage  of 
divers  subjects,  it  will  be  insufHcient  Cro.  EUz.  148. 

The  defendant  cannot  make  objections  to  the  indictment  till  he  has 
pleaded.  Dalt.  c.  66. 

The  plea  is  the  general  issue,  not  guilty. 

As  to  the  Evidence  in  general  to  prove  the  highway  being  public,  see  ante,  5.   Evidence  and  wit- 
As  to  Witnesses,  see  post,  77.  neii«. 

As  to  Certiorari,  see  title  0^cniorari,  Vol.  I. 

Punishmenl'] — ^Thc  pmiishmcnt  for  a  common  nuisance  is  fine  and  im-   Punithmcot. 
prisomnent,  at  the  discretion  of  the  court  in  which  the  offender  is  convicted. 
I  Hatpk.  c.  75,  s.  14, 15.     But  no  confinement  or  corporal  punishment  is 
now  inflicted. 

The  object  of  the  prosecution  is,  to  remove  the  nuisance ;  and  to  that  end 
alone  the  sentence  is  in  general  directed.  It  is  therefore  usual,  when  the 
nuisance  is  stated  on  the  proceedings  as  continuing,  in  addition  to  a  fine, 
to  order  the  defendant,  at  his  own  costs,  to  abate  the  nuisance.  2  Stra. 
6$6. 

It  should  seem,  however,  that  where  a  building  is  not  a  nuisance  in  itself, 
but  becomes  so,  either  by  its  extension,  or  the  use  made  of  it  for  carrying  on 
a  noxious  trade,  the  house  itself  ought  not  to  be  demolished,  but  only  such 
part  removed  as  annoys  the  public,  or  such  injurious  occupation  discon- 
tinued. Id.  And  where  the  nuisance  is  not  charged  as  still  existuig,  but 
as  having  been  offensive  on  a  day  specified,  no  judgment  need  be  given 
to  abate;  because  it  would  be  absurd  to  adjudge  that  to  be  destroyed  which 
does  not  appear  to  exist.  R.  v.  Sieiul,  8  T.  R.  142. 

And  if  uie  Court  be  satisfied  that  a  nuisance  indicted  is  already  effectual- 
ly abated  before  judgment  is  prayed  upon  the  indictment,  they  will  not,  in 
their  discretion,  give  judgment  to  abate  it;  and  they  refUsed  to  give  such 
judgment  upon  an  indictment  for  an  obstruction  in  a  public  highway,  which 
liignway,  aner  the  conviction  of  the  defendant,  was  regularly  turned  by  an 
Older  of  justices,  and  a  certificate  obtained,  that  the  new  way  was  fit  for  the 
passage  of  the  public,  and  on  affidavits  that  so  much  of  the  old  way  indictr 
ed,  as  was  tdU  retained,  was  freed  from  all  obstruction.  H.  v.  Incledon,  13 
JEast,  164. 

As  to  Costs,  see  title  Costs,  VoL  I. 


70  amuses  fn  <Stmal.  [§.XVJ. 

KEVEDic*  FOB        A«to  CerHorori,  tee.  In  genenl,  tit  ffntiaBri,  Vol.  I.    The  24tli  net.  of  the 
OMTBDcTiOHi.   13  Geo.  111.  c  7S,poit,  BO,  does  not  apply  to  on  indictment  for  this  offence. 

(3)  Ms  VcMtntmcnt. 

By  piaeDUncDt.  It  seeini,  that  a  nuisance  to  a  highway  by  actual  obttructjon  may  be 

preMnted  in  iha  leet,  or  at  the  sesnons.  As  to  the  fonn  of  aueh  preseat- 
meut,  the  same  rules  as  to  indictment*,  atUt,  75,  will  apply.  And  see  fur- 
ther aa  to  Prewntmenia  for  Non-repaiTM,  ante,  72-3 ;  and  as  to  Presentments 
in  general,  title  Ipnatntnunt,  Vol.  V. 

(4)  Sfi  SitlbrmHtEan  fn  tht  0aurt  of  fting'n  Snufi,  tet. 

An  infbnnation  in  the  Court  of  King's  Bench  for  a  nuiumce  to  a  high- 
way by  actual  obatruetion,  might,  under  circumstances,  be  granted;  but  it  is 
a  proceeding  scarcely  ever  adopted.  See  onA,  74,  and  title  btaoMim, 
Vol.  111. 

As  to  Mandamtu,  see  ante,  74. 

(5)  Bs  Action. 

In  general,  no  action  can  be  maintained  for  a  public  injon'.  llieTdbre, 
an  action  does  not  lie  for  obstructing  a  man's  passage  in  a  highway,  because 
he  has  no  more  damage  than  otben  of  the  king's  nibjecta ;  hat  it  must  be  by 
indictment.  JPam  v.  Partridge,  ConA.  ISOj  it  t.  Samliff,  6  Mod.  255;  3 
Mod.  2B0;  5Aou.24a;  Cm.  ElU.  664. 

But  if  a  pereon  has  sustained  more  particular  damage  by  the  nuisance 
^an  the  puolic  in  general,  as  if  an  aeeident  occurs  to  Mm,  or  iflie  be  ob- 
liged to  eo  a  greater  distance,  and  thereby  put  to  an  expense  in  the  convey- 
ance of  Ms  goods  or  otherwise,  then  he  may  sue  the  party  who  made  tiie 
nuisance.  See  Roit\.  MUet,4M.  ^ S.  101;  HaUv.SmiiA,  2 Bayk.l5e; 
Greadeg  v,  Codting,  2  Bmgh.  263.  And  as  to  leaving  open  cellar  dons, 
*ee  DamA  v.  Potter,  4  Car.  ^  P.  262. 

(6)  Sj  Vruttliings  unOtt  tht  jj^ighhwi;  ftcts. 


§XIX.]  General  Penalty  for  Hindering  Hlghway-AeL  77 

cotrectioD,  of  the  fimlt  where  such  offence  ahall  he  committed,  there  to  re-  HiKDeniNo 

main  hr  any  time  not  exceeding  three  months,  unless  the  said  forfeiture  hiohway-act. 
ihall  he  sooner  paid." 


XVII.  mitxm%t%. 

We  have  ahready  seen,  ante,  70,  who  is  a  competent  witness  on  an  in-  indiccincnt. 
dictment  cfr  presentment  for  the  not  repairing  or  for  ohstructing  of  a  highway. 

By  the  13  Geo.  III.  c  78,  sect  68,  "  The  surveyor  of  any  parish,  town-  sarTvyoracam- 
ilop,  or  place,  shall  he  deemed,  in  all  cases,  a  competent  witness,  in  all  pttcnt  witMib 
matters  relative  to  the  execution  of  this  act,  notwithstanding  his  salary  may 
vise  in  part  from  the  forfeitures  and  penalties  herehy  inflicted." 

Sect  76.  "  That  no  ccmviction  shall  be  had  or  made  hv  virtue  of  this  act,  Con^kckia. 
unless  upon  confession  of  the  party  accused,  or  upon  the  oath  of  one  or 
mote  credible  witness  or  witnesses,  or  upon  the  view  of  a  justice  of  peace, 
m  the  cases  before  mentioned;   and  that  any  inhabitant  of  any  parish,  lohabitant  camh 
township,  or  place,  in  which  any  offbnce  shiul  be  committed  contrary  to  pvtm. 
this  act,  shall  be  deemed  a  competent  witness,  notwithstanding  his  or  her 
being  an  inhabitant  of  such  parish,  township,  or  place." 

Sect  77.  **  That  it  shall  and  may  be  lawtiil  for  any  justice  of  the  peace  Juukn  anmmer- 
to  administer  an  oath  to  any  witness  or  witnesses,  or  other  person  or  per-  jjto admlnirtw 
sons,  for  the  better  discovenr  and  execution  of  the  several  matters  or  thmgs 
hereinbefore  authorised  or  curected  to  be  examined,  inquired  into,  or  per^ 
formed  by  such  justice." 

See  also  the  54  Geo.  III.  c  170,  s.  9,  ante,  70. 

As  to  Witnesses  and  Evidence  in'general,  see  tit  1ElrftlcliCf»  VoL  11. 


XVni.  Jpomis  of  pn^mlirtogs  mitm  f^igjbfDOS-^ct. 

Thb  13  Geo.  III.  c.  78,  s.  69,  enacts  "  That  the  forms  of  proceeding  re-  Fomuof  i*rocced- 
lative  to  the  several  matters  contained  in  this  act,  which  are  set  forth  and  '"^ 
expressed  in  the  schedule  hereunto  annexed,  shall  be  used  upon  all  occa- 
sions, with  such  additions  or  variations  only  as  may  be  necessaiy  to  adapt 
them  to  ^e  particular  exigencies  of  the  case;  and  that  no  objection  shall 
be  made,  or  advantage  taken,  for  want  of  form  in  any  such  proceedings,  by 
any  person  or  persons  whomsoever." 

Sect  80.  "  That  no  proceedings  to  be  had  or  taken  in  pursuance  of  this  Want  of  fonn. 
act  shaD  be  quashed  or  vacated  for  want  of  form,  or  removed  by  certiorari, 
or  any  other  writ  or  process  whatsoever  (except  as  hereinbefore  mentioned), 
into  any  of  his  Majesty's  Courts  of  record  at  Weetmintter,  any  law  or  sta- 
tute to  the  contrary  notwithstanding." 

It  has  been  considered  that  the  enactment  of  the  above  69th  section  is 
imperative;  Damdton  v.  GUI,  1  Eatt,  64;  but,  according  to  R,  v.  Casion,  3 
D.  ^  JL  40,  the  act  is  only  directoiy. 

At  aD  events,  a  material  nariatitm  from  the  form  prescribed  is  fotal,  and 
may  be  taken  advantage  of  in  a  collateral  proceeding.  Davidton  v.  GiU,  1 
J5m^  64.    See  forther,  title  CTonbidimi,  VoL  I. 

A  variety  of  forms  will  be  found,  poet,  85. 


XIX.  Jfixm  for  Xon-Bipafrs,  to.,  j^ofo  lebieb  anb  ^flUb. 

We  have  already  seen,  that  a  fine  may  be  imposed  upon  the  defendants  Finn  for  non- 
convicted  under  an  indictment  for  the  non-repair  of  a  h^^hway,  ante,  71 .       laaimltedl  ^^ 

And  as  to  the  fine  on  a  presentment  for  the  non-repair  of  a  highway  un- 
der the  24th  section,  see  ante,  73. 

With  respect  to  the  application  of  a  fine  upon  an  indictment  for  the  non*  How  appUsd. 
repair  of  a  h^way,  1^  stat  13  Geo.  III.  c.  78,  s.  47,  "  No  fine,  issue, 
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r[HKi  FOR  Hon-   penalty,  or  forfeiture,  Ibr  not  repairing  the  highways,  or  not  appearing  to 
REPAIRS,  HOW    any  In^etment  or  presentment  for  not  repairing  the  same,  ahall  hereafterbe 
LKvrrn,  Sec.      returned  into  the  Court  of  Exchequer  or  other  Court,  but  shall  be  levied  hy 
13  On.  3,  c.  n       '"^  P^^  '"'"  ^''^  handa  of  such  penon  or  pcraons  residing  in  or  near  the 
parish,  tonnehip,  or  place  where  the  road  ehall  lie,  as  the  Court  imposing 
■uch  lines,  issues,  penalties,  or  forfeitures,  shall  order  and  direct,  to  be  ap- 
plied towards  the  repair  and  amendment  of  such  highways.     And  the  per- 
son or  pa-song  so  ordered  to  receive  such  fine,  shall,  and  u  hereby  required 
to  receive,  apply,  and  account  for  the  same,  accordins  to  the  direction  of 
■uch  Court,  or,  m  default  thereof,  shall  forfeit  double  me  sum  received." 
HovinitdiipiBa       Sect  47.  "Jfany  fine,  issue,  penalty,  orforfeiture  to  be  imposed  on  onysuch 
^''™'  parish,  township,  or  place,  for  not  repairing  the  highways,  or  not  appearing 

as  aforesaid,  shall  hereafter  be  leviedonany  one  ormoreoftheinhabitan^of 
■uch  parish,  township,  or  place,  that  then  such  inhabitant  or  inhabitants  shall 
and  may  make  his  or  their  complaint  to  the  justices  of  the  peace  at  their 
special  sessions;  and  the  said  justices  are  hereby  empowered  and  authorii- 
ei,  by  warrant  under  their  hands  and  seals,  to  cause  a  rate  to  be  made,  ac- 
cording  to  the  form  and  manner  herein  last  before  prescribed,  for  the  reim- 
burnng  such  inhabitant  or  inhabitants  the  monies  so  levied  on  him  or  them 
as  aforesaidj  which  rate  so  mode,  and  confirmed  by  any  two  justiees,  shall 
be  collected  and  levied  by  the  surveyor  of  the  highways  of  such  parish, 
township,  or  place,  so  presented  or  indicted  as  aforesaid;  and  the  said  sur- 
veyor shall,  within  one  month  next  after  the  making  and  confirming  the 
rate  aforesaid,  collect,  levy,  and  pay  unto  such  inhabitant  or  inhabitants  the 
money  so  levied  on  him  or  them  as  aforesaid." 

Fines  for  not  repairing  highways  ratione  tenure  are  payable  to  the  sur- 
veyor of  the  parish  highways.  R.  v.  Wiagfield,  1  Ula.  Rep.  602. 

An  applicadon  under  the  above  clause  for  a  rate  to  reimburse  the  inha- 
bitants of  a  parish  on  whom  a  fine  for  the  non-repair  of  a  highwn  has  been 
levied,  ought  to  be  made  in  a  reasonable  time  after  such  levy,  so  that  it  may 
be  prior  to  any  material  change  of  the  inhabitants.  And  in  a  late  case  the  Court 
of  King's  Bench  refused  a  mandamu»  to  make  any  rate  for  reimbursement 
under  13  Geo.  III.  c.  78,  s.  47,  after  the  lapse  of  eight  years  IVora  the  levy. 
R.v.JtaticaofL<mcai/iire,  12£aft,366.  In  thiscase an  indictment  wasfbund 
■tlhe.£inica((er  sessions  in  1801,  against  the  perish  of  £rc^i,  fornotrepair- 
ing  a  road.  Ecdei  is  divided  into  hve  townships,  and  each  township  into 
several  hamlets:  Barton  (one  of  the  townships)  was  divided  into  twelve: 
each  hamlet  had  immemoriolly  repaired  its  own  highway ;  the  other  four 
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By  ttat.  3  Geo.  IV.  c.  126,  s.  110,  <' When  the  inhabitants  of  any  parish,  fikesfornok- 
townahip,  or  phioe,  shall  be  indicted  or  presented  for  not  repairing  any    repairs,  how 
highway,  being  turnpike  road,  and  the  Court  before  whom  such  indictment  or      levied,  &c. 
presfniwient  shall  be  preferred^  shall  impose  a  fine  for  the  repair  of  such  road,   3  o^o.  4,  c.  1J6. 
sQchfine  shall  be  apportioned,  together  with  the  costs  and  charges  attending  Apportiomnait  of 
the  same,  between  the  inhabitants  of  such  parish,  township,  or  place,  and  the  y°*°°j|"|yggy^ 
tnisteea  or  commissioners  of  such  turnpike  road,  in  such  manner  as  to  the  said  tur^^SumidL 
Court,  upon  consideration  of  the  circumstances  of  the  case,  shall  seem  just  And 
it  shall  and  may  be  lawful  for  such  Court  to  order  the  treasurer  of  such  turnpike 
road  to  piy  the  sum  so  proportioned  for  such  turnpike  road  out  of  the  money 
then  in  nis  hands,  or  next  to  be  received  by  him,  in  case  it  shall  appear  to 
sodi  Court,  from  the  circumstances  of  such  turnpike  debts  and  revenues, 
that  the  same  may  be  paid  without  endangering  the  securities  of  the  credi- 
tors, who  have  advanced  their  money  upon  the  credit  of  the  tolls  to  be 
raised  thereupon,  which  order  shall  be  binding  upon  such  treasurer,  and  he 
is  hereby  autnorized  and  required  to  obey  the  same." 

Hie  Court  which  imposes  the  fine  has  the  power,  under  this  statute,  to 
^iporiion  it  between  the  parish  and  the  trust;  so  that  where  an  indictment 
was  or^inaOy  preferred  at  the  assizes,  and  afterwards  removed  into  the 
Court  of  King*s  Bench  by  certiorariy  it  was  held,  that  the  Court  of  King's 
Bench  might  apportion  tne  fine.  R.  v.  Upper  Papworth,  2r  East,  413. 
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applfelr. 

Bt  flat   13  Geo.  III.  c.  78,  s.  72,   "All  penalties  and  forfeitures  }|[^^<^7& 
bv  this  act  imposed  for  any  offence  against  the  same,  and  all  costs  and  Mturas.  coau  and 
charges  to  be  allowed  and  ordered  by  the  authority  of  tlios  act,  (the  manner  chaxsw.  how  to  be 
of  lewymft  and  recovering  of  which  is  not  hereby  otherwise  particularly  di-  JSJS,*'**^  *°*  ***" 
rected),  uiall  be  levied  by  distress  and  sale  of  the  goods  and  chattels  of  the 
offimder,  or  person  liable  or  ordered  to  pay  the  same  respectively,  by  war- 
rant (a)  under  the  hand  and  seal  of  some  justice  of  the  peace  for  the  limit 
where  such  c^ence,  neglect,  or  default,  shall  happen,  or  such  order  for  pay- 
ment of  such  costs  or  charges  shall  be  made,  renaering  the  overplus  of  such 
distress  (if  any  be)  to  the  party  or  parties,  after  deducting  the  charges  of 
maihing  the  samc;  which  warrant  such  justice  is  hereby  empowered  and 
required  to  grant,  upon  conviction  of  the  offender,  by  confession  or  upon 
the  oath  of  one  or  more  credible  witness  or  witnesses,  or  upon  order  made 
as  aforesaid;  and  the  penalties  and  forfeitures,  when  so  levied,  shall  be 
paid,  the  one  half  to  the  informer,  and  the  other  half  to  the  surveyor  of  the 
nighway  where  such  offence,  neglect,  or  default,  shall  happen;  to  be  applied 
towards  the  repair  thereof,  unless  otherwise  directed  by  this  act;   but  in 
case  the  surveyor  shall  be  the  informer,  then  the  whole  shall  be  employed 
towards  the  repair  of  such  highway:  and  in  case  such  distress  cannot  be 
found  (6),  and  such  penalties  and  forfeitures,  or  the  said  costs  and  charges, 
shall  not  be  forthwith  paid,  it  shall  and  may  be  lawful  for  such  justice,  and 
he  is  hereby  authorized  and  required,  by  warrant  (c)  under  hb  hand  and 
seal,  to  commit  such  offender  or  ofiTenders,  or  person  or  persons,  liable  to 
pay  the  same  respectively,  to  the  common  gaol,  or  hotise  of  correction,  of 
the  limit  where  tne  ofiTence  shall  be  committed,  or  such  order  as  aforesaid 
diall  be  made,  for  any  time  not  exceeding  three  months,  unless  the  said 
penalty,  forfeiture,  costs,  and  charges,  shtdl  respectively  be  sooner  paid; 
and  if  such  oflTender  or  offenders,  or  person  or  persons,  hable  or  ordered  to  How  to  proceed 
pay  the  same  respectively,  shall  live  out  of  the  jurisdiction  of  the  justice  Jf^  the  oflfender 
nereby  authorized  to  grant  such  warrant,  it  shall  and  may  be  lawful  for  any  other  juriMi^aa. 
JQstice  of  the  peace  of  the  limit  wherein  such  person  shall  inhabit,  and  every 
such  justice  is  hereby  required,  upon  request  to  him  for  that  purpose  made, 

(a)  Form  (No.  82),  pott.    (6)  Form  (No.  83),  post,    (c)  Form  (No.  34),  post. 
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and  upon  a  tiue  eopv  of  the  convictian  whereby  nich  forfeiture  or  penalty 
BOW  LEViBb,     WBi  ilicuiTed,  Uld  M  the  order  for  the  payment  of  such  coKa  and  charges, 
&C.  produced  and  proved  by  a  credible  witnesa  upon  oath,  by  warrant  under 

IiaB.a,c.;s.       nia  band  and  teei,  to  cau*e  the  penalty  or  forfeiture  mentioned  in  nich  ran- 
viction,  and  the  costs  and  charges  mentioned  in  such  order,  or  so  mudl 
thereof  as  ahall  not  have  been  paid,  to  be  levied  by  diatreas  and  sale  of  the 
goods  and  chutela  of  such  offender  or  offcndera,  or  person  or  persons,  liable 
or  ordered  to  pay  the  same  respectively,  as  aforesaid;  and  if  no  BtriBcient 
distress  can  be  bad,  to  commit  such  offender  or  offenders,  or  person  <v  per- 
sons, liable  as  aforeaud,  to  the  common  gaol,  or  bouse  of  collection,  of  tocb 
limit,  for  the  time  and  in  manner  aforesaid." 
DUiatiHiD  pe-         Sect  73,  provides  "  Nevertbeleas,  that  no  warrant  of  disttCM,   iinlen 
5|'J?*'^i?°l'^JJ    othenriae  directed  by  thia  act,  shall  be  issued  for  levying  miv  penalty  or 
■fls  conktkab      forfeiture,  costs  or  chaiges,  until  six  days  after  the  o&nder  ihall  nave  been 
convicted,  and  an  order  made  and  served  upon  him  or  her  for  payment 
thereofl" 
Pculitoaitan  Sect-  74,  provides  and  enacta,  "  That  every  prosecutor  or  informer  may, 

M.  m»y  IM  imd  ^t  his  election,  sue  for,  and  recover  any  forfeiture  or  penalty  imposed  by 
this  act,  which  shall  amount  to  the  sum  of  40t.  or  upnardi,  (the  manner 
of  recovery  thereof  not  being  particularly  directed  by  thia  act),  either  in 
the  manner  hereinbefore  directed,  or  by  action  at  law,  to  be  brought 
by  such  informer  or  prosecutor  in  any  of  his  Majesty's  Courts  of  record, 
in  manner  following;  (that  is  to  say),  where  any  penon  shall  be  liable 
to  any  such  pecuniary  penalty,  it  shall  and  may  be  lawful  to  aite  for  and 
recover  the  same  by  action  of  debt,  in  which  it  shall  be  sufScieut  to  de- 
clare, that  the  defendant  is  indebted  to  the  plaintiff  in  the  sum  of  , 
beinE  forfeited  by  an  act,  passed  in  the  thirteenth  yearoflbe  reign  of  bis  pre- 
sent Majesty,  intituled,  An  acl  lo  txplam,  amend,  and  reitiee  into  one  act  of 
ParliaBKBt,  tht  tlaiuta  noeo  in  bemfffor  the  aBiendmenl  and  pretertration  of 
the  public  highv>ayt  unMtn  that  pari  of  Great  Britain  calkd  England,  mid 
for  other  pnrpcMt;  and  the  plainti^  if  he  recovers  in  any  such  actions,  ahali 
have  double  costs." 
oiH  paultT  oBiT-  Sect  75,  providet,  "  Huit  there  shall  not  be  more  than  one  recovery  for 
limluiJai*sirK^  the  lame  cffence;  and  that  ten  daya' notice,  in  writing,  be  given  to  the  party 
itoo.  nfiending  previous  to  the  commencement  ofauch  action;  uid  that  the  same 

be  brought  and  commenced  within  one  calendar  month  after  the  offence  for 
which  such  action  ia  brought  shall  have  been  committed." 


SXXIL]  Certiorari.  81 

llefiuilt  or  ofience  committed  and  done  contrary  to  the  act,  13  Oea  III.     CEaTioRARL 
c  78. 

TUa  ]HX>viaion  also  is  confined  to  an  indictment  preferred  at  the  gene- 
ral or  quarter  sessions^  for  an  offence  ajzainst  the  act,  and  does  not,  it 
Mcms,  extend  to  indictments  preferred  hetore  the  grand  jmy  at  the  assizes. 
R.  T.  Sidttey,  3  Burr.  1462.  but  the  Court  exercise  a  discretion  on  the  ap- 
dicatioQ  of  a  defendant,  and  wiU  not  grant  it  unless  on  special  grounas. 
See  such  gromida,  2  Hawk,  by  Curwood,  402;  and  CTcrtiorari,  Vol.  I. 

Nor  does  this  restriction  extend  to  the  crown  or  the  prosecutor.  R.  v. 
Bodenham^  Cawp.  78;  R.  v.  FarweUy  1  Easiy  305 ;  2  ^ra.  1209. 

The  writ  may  be  granted,  though  the  parish  plead  not  guilty  only,  for  the 
«>bligation  to  repair  may  come  in  question  under  that  issue.  jfL  v.  Taunton, 
St.  Mmy,SM.^S.  465. 

It  will  not  be  granted  after  trial  and  judgment  at  the  sessions.  R.  v.  Mac- 
hynUeik,  IB.^C.  142;  2  D.if  R.209;  3  D.  ^  R.  388,  S.  C.  In  that  case 
the  only  remedy  to  reverse  the  judgment  is  by  writ  of  error. 

OtJker  ProceedmgM] — Besides  the  above  provisions,  the  80th  section  of  other  proceritngt. 
the  13  Geo.  III.  c  78,  enacts,  that  no  proceedings  had  in  pursuance  of 
this  act,  shall  be  quashed  for  want  of  form,  or  removed  by  certiorari, 
or  any  other  process,  into  any  of  his  Majesty's  Courts  of  record  at  West- 
mimster.   See  the  provision,  ante,  77. 

This  clause,  however,  does  not  apply  to  proceedings  for  diverting  or  stop- 
ping up  ways,  inasmuch  as  the  autnority  of  justices  arises  by  virtue  of  the 
55  Geo.  III.  c  68;  and  in  this  latter  act  the  certiorari  is  not  taken  away. 
A.  V.  Winy,  4  £.  4"  C  1 84.  Nor  does  it  prevent  the  rei  loval  of  an  order  pur- 
porting to  be  made  under  the  authority  of  the  13  Geo.  III.  c.  78,  but  where 
m  fact  the  justices  had  no  jurisdiction,  such  as  an  order  made  by  the  petty 
flessions  for  the  allowance  of  surveyor's  accounts,  which  had  not  been  pre- 
viously submitted  to  a  single  justice ;  R.  v.  Justices  of  Somersetshire,  5B.^ 
C.  816 ;  6  Z).  ^A.  469,  S.  C.  See  also  ante,  58 ;  R.v.  Justices  cf  Yorkshire, 
C  B.  Sjf  C.  152.  But  if  in  fact  the  proceeding  be  under  the  authority  of  the 
act,  though  informal,  and  a  certiorari  has  issued,  it  may  be  quashed  quia 
improeide,  8fc.;  as  where,  on  a  return,  the  order  was  stated  to  be,  tnat, 
'*by  virtue  of  13  Geo.  III.  c.  78,  and  other  statutes  relating  to  highways, 
&C.,'*  this  was  considered  manifestly  to  be  a  proceeding  within  the  statute, 
and  the  writ  was  quashed.  JR.  v.  Casson,  3  Z).  ^  R.  36. 

As  to  Certioran  in  general,  see  (IDcrtioTah,  Vol.  I.  in  gmcrai. 
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A  PARTY  aggrieved  by  any  thing  done  in  the  execution  of  13  Geo.  III. 
c  78,  where  no  other  remedy  is  given,  or  by  any  proceeding  under  55  Geo. 
III.  c.  68,  may,  by  virtue  of  the  80th  sect  of  the  former,  and  3rd  sect  of 
the  latter  statute,  appeal. 

By  Stat  13  Geo.  III.  c.  78,  s.  80,  "  If  any  person  shall  tiiink  himself  13  Geo.  3,  c.  78. 
or  herself  aggrieved  by  any  thing  done  by  any  justice  or  justices  of  the  ^i5|§?l^J'*^iiS^ 
peace,  or  ouier  person,  in  the  execution  of  any  of  the  powers  given  by  wMiiaoi  by  the 
this  act,  and  for  which  no  particular  method  of  relief  hath  been  already  J!^  ^KGT^ne 
appointed,  every  such  person  may  appeal  to  the  justices  of  the  peace,  at  in  the  executioo 
any  general  quarter  sessions  of  the  peace  to  be  held  for  the  limit  wherein  ''^  this  act. 
the  cause  of  such  complaint  shall  arise,  such  appellant  giving,  or  causing 
to  be  given,  notice  in  writing  (a)  of  his  or  her  intention  to  bring  such 
appeal,  and  of  the  matter  thereof,  to  the  justice,  or  other  person  or  per- 
sons against  whom  such  complaint  shall  be  made,  within  six  days  after  the 
cause  of  such  complaint  arose,  and  within  four  days  afler  such  notice, 
entering  into  recognizance  before  some  jtistice  of  tne  peace  within  such 
limit,  with  one  efficient  surety,  conditioned  to  try  sucn  appeal  at,  and 


(a)  Form  (No.  85),  post. 


l^fStitDB^  in  tSttmal 


[SXXII. 


•Inpplngup 
verting  nit;)' 


abide  the  order  of,  and  pay  euch  costs  ob  thaSl  be  anarded  bv  the  jiutieet, 
at  such  quarter  session;  and  every  justice  of  the  peace,  and  other  person 
having  received  notice  of  such  appeal  as  aforesaid,  shall  rctutii  all  proceeds 
ingi  whatBoerer  had  before  them  respecliveiy  touching  the  matter  of  such 
am>eal  to  the  said  justices,  at  their  general  quarter  sessionsas  aforesaid,  on 
pam  of  forfeiting  51.  for  every  such  neglectj  and  the  said  justices  at  such 
sessions,  upon  due  proof  of  such  notice  being  given  as  aforesaid,  and  vt 
the  entering  into  such  recognisance,  shall  hear  and  finally  determine  the 
causes  and  matters  of  such  appeal  in  a  summary  way,  and  award  such 
costs  to  (he  parties  appealing  or  appealed  against,  as  they  the  sud  justices 
•hall  think  proper,  to  be  levied  and  recovered  as  hereinbefore  directed ;  and 
the  detemiination  of  such  quarter  session  shall  be  final  and  conclusive,  to 
all  intents  and  purposes ;  and  that  no  proceedings  to  be  had  or  taken  in 
pursuance  of  tms  act  shall  be  quashed  or  vacated  for  want  of  form,  or 
removed  by  cirtiorari,  or  any  other  writ  or  process  whatsoever,  (except  as 
hereinbefore  mentioned),  into  any  of  his  Majesty's  Courts  of  record  at 
Weitmimter,  any  law  or  statute  to  the  contrary  notwithstanding  :  provided 
that  no  such  appeal  shall  be  made  against  any  conviction  for  any  penal^ 
or  forfnture  incuned  by  virtue  of  this  act,  unless  the  perwn  convicted 
shall,  at  the  time  of  such  conviction,  if  he  or  she  shall  be  then  present,  if 
not,  within  six  days  after,  ^ve  notice  of  his  or  her  intention  to  appeal, 
and  at  the  same  time  enter  mto  recognizance  with  sufficient  sureties  to  pay 
such  penalty  or  forfeiture,  in  case  such  conviction  shall  be  affirmed  upon 
such  appeal ;  and  upon  his  or  her  giving  such  security,  the  ftuther  proceed- 
ing for  such  penalty  or  forfeiture  ihall  he  suspended  until  such  Hfpetl  shall 
be  heard  and  determined." 

See  the  3rd  section  of  the  S6  Geo.  HI.  c.  GB,  ante,  43,  as  to  appeals 
i^einit  the  proceedings  of  justices  in  stopping  up  or  diverting  highways,  and 
the  notes  thereon,  ante,  46. 

Decuiont] — The  privilege  of  appeal  is  not  given  to  all  persons,  but 
merely  to  the  paily  a^rieved,  to  Uiose  only  who  have  sustained  some  spe- 
cial and  peculiar  injury,  and  not  to  any  captious  persons  whatsoever.  The 
notice  must  stale,  that  the  appellant  is  aggrieved,  it.  v.  Jutticei  of&tex, 
5  £.  ^  C.  431 ;  7  D.^B.  658,  S.  C.  In  that  case  the  notice  stated  only 
that  the  appellant  was  a  rated  inhabitant  of  the  parish  in  which  the  way 
was  slopped  up,  and  it  was  held  to  be  insuSicient    So,  in  anotiier  case. 

Blopiicri  lip,  Icndiii!;  froiti    "         '■ 


S  XXIV.]  Appeal. 

to  the  quarter  sessions.  R.  v.  Justices  of  West  Riding  of  Yorkshire,  5  T.  R. 
&29,  and  K.  v.  W.  Mttcheli,  lb,  701 ;  and  further,  ante,  58,  as  to  an  appeal 
against  survejror's  accounts. 

The  statute  gives  a  form  of  notice  of  appeal.  See  Form  (No.  85),  post. 

The  notice  must  he  given  within  six  days  after  the  cause  of  complaint 
arises ;  where  an  order  was  made  to  do  statute  duty  on  a  turnpike  road, 
and  some  dajrs  after  served  on  the  surveyor,  it  was  held,  that  tne  service, 
and  not  the  making  of  the  order,  was  the  cause  of  complaint,  and  that  no- 
tice within  six  days  of  such  service  was  sufficient  R.  v.  Justices  of  Lan- 
cashire, 8  B.  ^  C.  593.  So  also  the  execution,  and  not  the  signing  of  a 
warrant  of  distress,  is  the  cause  of  complaint  R.  v.  Justices  of  Devonshire, 
1  M.  ^  S.411.  But  this  does  not  apply  to  an  order  for  stopping  up  or  di- 
verting a  way,  as  to  which  see  ante,  43,  46-7. 
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XXIII.  <ffo»ts. 

We  have  already  noticed  several  provisions  in  the  highway  acts  relating  Cocts. 
to  costs. 

If  a  presentment  is  made  hy  a  justice  under  the  13  Geo.  III.  c.  78,  s.  24,   Pmcntment. 
the  sessions  may  order  the  expenses  of  prosecutions  to  be  paid  by  the 
parish  &c.,  presented,  out  of  the  general  rates.  See  ante,  73. 

The  64th  section  of  the  same  act  empowers  the  Court  to  award  costs  to  indictment, 
the  prosecutor  or  defendant,  imder  circumstances,  in  the  case  of  an  indict- 
ment or  presentment  for  not  repairing  highways.  See  the  section  and  notes, 
ante,  72. 

The  65th  section  provides  as  to  how  the  expenses  for  prosecutions  agreed  At  a  iiarUh  meet- 
on  at  a  vestry  meetmg,  are  to  be  paid.    See  ante,  48,  as  to  such  meetings.     ^' 

Inhabitants  who  sign  a  resolution,  ordering  the  parish  surveyor  to  defend 
an  indictoient,  are  not  personally  responsible  for  the  payment  of  the  attor- 
ney employed  by  the  surveyor.  Sprott  v.  Powell,  3  Bingh.  478.  Secus,  if 
the  proceedings  are  not  under  the  act  Hohner  v.  WilUamson,  6  M,  ^  S. 
158. 

Upon  appeal,  costs  are  regulated  by  the  80th  sect  of  13  Geo.  III.  c.  78,  On  appeal. 
ante,  81 ;  and  no  costs  can  be  awardea  upon  an  appeal  against  an  order  for 
diverting  and  stopping  up  a  highway,  under  the  55  Geo.  III.  c.  68,  for 
that  act  is  silent  as  to  costs.  In  R.  v.  Wing,  4  JB.  ^  C.  184,  ante,  47,  it  was 
contended,  on  an  appeal  against  such  an  order,  that  costs  might  be  given  un- 
der the  SOth  sect  of  13  Geo.  III.  c.  78;  but,  as  the  appellant  had  not  com- 
plied with  the  regulations  in  the  appeal  clause  of  that  act,  even  if  the 
aigument  were  just,  it  was  held  he  was  not  entitled  to  his  costs.  It  was 
also  ruled  in  that  case,  that  no  costs  could  be  given  for  preparing  for  an 
appeal,  where  the  order  was  abandoned.     See  as  to  appeal,  ante,  81. 

As  to  treble  costs  on  action  brought  for  any  thing  done  in  pursuance 
of  the  highway  act,  see  post,  84. 

As  to  Costs  in  General,  see  CTostS,  Vol.  I. 


XXIV.  mictions  for  ^cts  Drone  utititx  f^igj^toas  ^ct. 


By  the  13  Geo.  III.  c.  78,  s.  78,  it  is  enacted,  "That  where  ^ "^i^^l^*^ jfi^e 
any  distress  shall  be  made  for  an  v  sum  or  sums  of  money  to  be  levied  by  |,!rocmling8. 
virtue  of  this  act,  the  distress  itsefr  shall  not  be  deemed  unlawful,  nor  the 
party  or  parties  making  the  same  be  deemed  a  trespasser  or  trespassers,  on 
account  of  any  de&ult  or  want  of  form  in  any  proceedings  relating  thereto, 
nor  shall  the  party  or  parties  distraining  be  deemed  a  trespasser  or  tres- 
passers ab  initto,  on  account  of  any  irregularity  which  shall  be  afterwards 
done  by  the  party  or  parties  distraining;  but  the  person  or  persons  ^ 
erieved  by  such  irregularity  may  recover  full  satisfaction  for  the  special 
aamage  in  an  action  on  the  case.' 
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Sect  79,  proyidei  "  That  no  pltuntifT  or  pUindffi  >hdl  rscOTer  in  mj 
action  for  any  irregularity,  trespast,  or  wrongful  proceeding*,  if  tender 
of  fufficient  amends  shall  be  made  by  or  on  the  behalf  of  the  partjr  or 
partiei  who  shall  have  committed,  or  caused  to  be  committed,  my  wach 
irregularity,  tnspaM,  or  vrongfiil  proceedings  before  such  action  btoostU; 
and  in  caie  no  mch  tender  shall  have  been  made,  it  shall  and  may  be  uw- 
1^  for  the  defendant  in  any  such  action,  by  leave  of  the  Court  wnere  neb 
action  shall  depend,  at  any  time  before  issue  joined,  to  pay  into  Court  aoeh 
■um  of  money  a«  he  or  they  shaU  see  fit,  whereupon  such  proceedings  n 
orders  and  judgments  shall  be  had,  made,  and  given,  in  and  by  such  Conrt, 
aiinotheractionBnhere  the  defendant  is  ullowea  to  pav  money  into  Court." 

The  turveyon  are  only  protected  when  acting  bonifidt,  and  the  teoder 
of  amends  paid  by  them  cannot  be  questioned  in  an  action  at  law.  BojfiM 
V.  PorUr,  13  Eatl,  200.    See  SnBliCBI,  Vol.  III. 

By  sect  SI,  it  is  enacted,  "  That  if  any  action  ot  suit  shall  be  cont- 
menced  against  any  person  or  persons  for  any  thing  done  or  acted  in 
punuance  of  this  act,  then,  and  in  every  auch  case,  inch  action  or  ntit  shall 
be  commenced  or  prosecuted  within  three  calendar  month*  after  the  fiKt 
committed,  and  not  afterwards;  and  the  same,  and  every  such  acliaii  or 
suit,  dioll  be  brought  within  the  county  where  the  fact  wai  committed,  and 
not  elfewhere;  and  the  defendant  or  defendants  in  every  such  action  or 
suit  shall  and  mav  plead  the  general  issue,  and  give  this  act,  and  the  ap^- 
cial  matter  in  evidence  at  any  trial  to  be  had  thereupon,  and  that  the  aame 
was  done  in  pursuance,  and  by  the  authori^  of  this  present  actj  and  if  the 
same  shall  appear  to  have  been  so  done,  or  if  any  such  action  or  suit  shaD 
be  brought  alter  the  time  limited  for  bringing  tne  same,  or  l>e  brought  or 
bdd  in  any  other  place  than  as  afore  mentioned,  then  the  jury  shall  lind  fbr 
the  defendant  or  defendants;  or,  if  the  plaintiff  or  plaintiff  shall  become 
nonsuit,  or  discontinue  hii,  her,  or  their  action,  after  the  defendant  or  de- 
fendants shall  have  appeared,  or  if,  upon  demurrer,  judgment  shall  be  given 
against  the  plaintiff  or  plaintifis,  the  defendant  or  defendants  shall  and  may 
recover  treble  costs,  and  have  the  like  remedy  for  recovery  thereof,  as  any 
defendant  or  defendants  hath  or  have  in  any  other  cases  by  law." 

The  omission  to  do  any  act  is  a  "thing  done"  within  the  meaning  of 
the  act.  Therefore,  where  surveyors  undennined  a  wall  which  fell  eight 
months  afterwards,  an  action  which  was  brought  within  three  months 
aftertheiallingwas  held  to  be  within  time.  RobcrUii.Read,\eEa»t,2\!i; 
see  also  GUUmv.  Bodinglou,   \  B.  S[  M.  C.N.  P.  161  j  SMo»  y.  Clarit, 
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EXCEPTION  H. 

XXVI.  CEfnural  CxceptfonB  out  of  13  Geo.  III.  c.  78. 

Bt  the  ISth  Geo.  III.  c  78,  s.  85,  it  is  provided,  "  That  nothing  in  this  Exnptioa  retotire 
art  coDtainedf  touching  the  making  and  returning  lists  of  persons  qualified  ^  ^MtuA, 
to  be  surveyors  of  the  highways,  and  the  appointment  of  such  surveyors, 
nor  die  repeal  of  part  of  an  act  made  in  the  uiird  year  of  king  William  and 
oueen  Mary,  relating  to  such  surveyors,  shall  extend,  or  be  construed, 
oeemed,  or  taken  to  extend  to  the  city  of  Bristol;  but  that  the  several  acts 
of  Parliainent  which  have  been  passed  previous  to  this  act,  relative  to  sur- 
veyors of  the  highways,  and  to  cleansing,  paving,  lighting;  and  regulating 
the  sEtreeta  and  other  places  within  the  said  city,  shaU  remain  in  fml  force, 
and  be  executed  in  as  full  and  ample  manner  and  form,  to  all  intents  and 
purpoaes,  as  the  same  might  or  ought  to  have  been  if  this  act  had  never 
Deen  made.*' 

Sect.  86,  provides,  "That  nothing  in  this  act  contained  shall  extend,  or  And  st.  Mary  Mat- 
be  deemed  or  construed  to  extend  to  the  parish  of  Saint  Mary  Matfelon,   ^'^^'  ^^' 
odierwise  Whitechi4>el9  and  Saint  John  of  Wapping,  in  the  county  of 
MiiMleaex,  or  either  of  them." 

Sect.  87,  provides,  ''That  nothing  in  this  act  contained  shall  extend,  or  Powcnof  com- 
be  deemed  or  constraed  to  extend,  to  alter,  restrain,  or  abridge  the  powers  S?no?Sbr&3^' 
or  autiborities  given  to  the  commissioners  of  sewers  by  any  act  or  acts  of 
Paiiiament  whatsoever,  or  to  vary  or  alter  any  of  the  provisions  or  regular 
tioDs  thereby  made,  directed,  or  provided;  any  thing  herein  contained  to 
the  contrary  thereof  in  anywise  notwithstanding." 


XXVII.  JpormSy  List  of, 

L  As  TO  Rbpaie  of  Hiohwats  in  Two  Parishes. — Information  on  34  Geo. 
III.  c  64,  8. 1,  for  Apportioniiient  of  Repairs  of  Highway  lituate  in  Two  Pa- 
rishes, (No.  1) — Summons  thereon,  (No.  2) — Final  Order  and  Adjndicadon 
thereon,  (No.  S). 

II.  As  to  Statute  Duty,  and  Compositions  in  Lieu  of. — Notice  to  perform 
Statute  Doty,  on  13  Geo.  III.  c.  78,  s.  87,  (No.  4)^Notice  for  Compositions 
BDder  13  Geo.  III.  c  78,  s.  4 1,  (Na  5) — Order  for  Sutute  Duty  to  be  perform- 
ed in  kind,  under  34  Geo.  III.  c.  74,  s.  6,  (No.  6) — Notice  to  Surveyor  of 
the  Times  fixed  by  the  Inhabitants  for  being  excused  from  doing  Statute 
Doty,  (No.  7) — Information  of  Surveyor  to  obtain  an  Order  for  a  Compo- 
sition instead  of  Sutute  Duty,  under  54  Geo.  III.  c  109,  a.  4,  (No.  8)-- 
Order  of  Justices  for  Surveyors  to  receive  Composition  instead  of  Statute  Duty 
in  kind,  under  same  act,  (No.  9) — Information  for  not  performing  Statute 
Duty,  (Na  10) — Information  against  Servants  reftiung  to  work,  according  to 
Erection  of  Surveyor,  on  34  Geo.  IIL  c  78,  s.  2,  (No.  11) — Conviction  for 
not  performing  Statute  Duty,  (No.  IS)— Warrant  of  Distress  for,  (No.  13). 

IIL  As  to  Assessments  in  Aid  of  Refairsv— Notice  of  Application  for  Assess- 
ment, under  13  Geo.  III.c  78,  s.  45,  (No.  14) — Order  at  Special  Sessions  for 
an  Assessment  of  Sixpence  in  the  Pound,  on  13  Geo.  III.  c  78,  s.  30,  45, 
(No.  15) — Order  to  Constable  to  return  to  Justices  the  Account  of  a  Sixpence 
Assessment,  (No.  16) — Return  to  such  Order,  (No.  17)— Justices'  Notice  to 
Surveyor  to  shew  Cause  why  Poor  Persons  should  not  be  exempt  from  Assess- 
ment or  Composition,  (No.  18) — Summons  for  Non-payment  of  Assessment, 
(Now  19) — Warrant  of  Distress  for  Non-payment  of  Assessment,  (No.  20) — 
Commitment  for,  (No.  84). 

IV.  As  TO  Materials. — Licence  from  Justices,  at  Special  Sesuons,  to  get  Mate- 
rials for  Repairs  of  Highways  in  another  Parish,  under  13  Geo.  III.  c.  78,  s. 
27,  (No.  21) — Surreyor's  Application  to  a  Justice  for  his  Licence  to  take 
Stones  for  repsiring  Highways  from  Lands,  being  private  Property,  on  Affidavit 
that  the  same  are  necessary  for  the  Repair  of  Highways,  and  that  Occupier 
bad  refiised  Permission,  (No.  22)~Licence  for  that  purpose,  (No.  23). 

TOL.  III.  H 
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FORHF.  V.    As    TO   RETltlEIINa    tllOHWAVS    BEFORE    OTHERS,    DlReCTION-FOm,   ftt— 

' Order  of  Jutlicei  U  Seniana  far  Repaii  of  Higbwayi  which  m»t  wutt  Rc- 

p^r,  under  ISQfo.  III.  c.  78,  a.  SS,  (No.  11^— Precept  for  emtitig  Gnide- 
pMU,  ftc,  undn  IS  Geo.  111.  c.  78,  l  SS,  (No.  SS}. 

VI.  Ai  TO  WiDtNiNO  OR  DiTenTiHa,  &c.  HiaHWAYS: — Order  of  JoHkn  (or 
Widening  0(  Diverting  and  Turning  ■  HighwBj,  under  IS  Geo.  III.  c.  78,  •. 
IS,  (No.  26)— CertlScale  fmm  luch  Jnitices  to  Ihe  Quarter  Semnu,  (No.  IT) 
— Order  fbr  Stopping  up  the  old  Hlghoaj,  and  Selling  the  Land  Ac  ibeTeof, 
UDdpriaaeo.  III.  c7S,  lIT,  (No.38)— Certiflcsletobewritteixinder  nch 
Order,  (No.  29) — Receipt  fbr  Purchue-money  to  be  indoned  or  written  ondn 
HKh  Certiftcale,  (No.  30) — Order  ot  JuMieei  fot  Diveitiag  and  Taming  a 
Highway,  &c,  through  the  Land)  of  aPeraon  coDMOtiDgtbereti),  on  S5  Geo. 
III.  c  as,  S.2,  (No.  SI) — Conient  of  Owner  of  Land  through  which  a  new 
Highway  ii  10  be  made,  (No.  32) — Notice  of  Order  far  Diverting  or  Sloping 
up  aa  unneceuary  Highway,  under  S5  Geo.  III.  c  68,  •.  >,  (Na  33). 

VII.  Ai  TO  Special  SBlaiona  ahb  Parish  Heetiror. — Precept  lo  High  Coo- 
alahle  for  Appcrinling  a  Special  Seadotii  tat  Surreyora  to  make  Bctnrna  ai  la 
State  of  Highwayi,  and  of  Neglect  to  cut,  &c  Hedge*,  fee,  on  13  Qeob  lU. 

t.  78,  e.  T,  51,  (No.  31)— High  Conitable's  Precept  for  a  ^Mial  atwiani  ftr 
Surreyon  to  make  Return  ai  to  Slate  of  Uigfawaya,  &c^,(No.  85) — Sanrtyac'* 
Return  of  Stale  of  Highwayi,  (No.  3S). 

Notice  for  holding  a  Veitry  or  other  public  Meeting,  &c  (No.  37]. 

VIII.  As  TO  THE-  Sdhtetori  0¥  Hiouwats. — Warrant  lor  calling  a  Meeting 
of  Houieholdert,  At,  and  Gn  fixing  tbal  of  Jniticei  Ibr  appoliitiBg  Surveyor, 
under  13  Geo.  III.  c.  7S,  i.  I,  (No.  SB) — Liit  of  Petaoiu  to  be  rcturrtcd  to 
juaticea,  (No.  39)— Recommendation  of  particular  Person  to  be  Surveyor, 
(No.  39)— Notice  to  Uie  Penioni  contained  in  the  Uil,  (No.  40)— Appoint- 
ment ofaSurreyor,  (No.  41) — BondErom,  (No.49) — Appointment  of  AMStaM 
Surveyor,  (No.  43). 

Oath  to  be  administered  to,  on  pasting  hia  Accounts,  (No.  44) — Allowance 
of  Accounts,  (No.  45) — Allowance  of  Eipeoses,  &c.  of  Snireyor,  Id  be  repaid 
by  the  Poaiessora  of  the  Lands,  ftc,  and  Order  of  Justices  for  diat  PuTpote, 
[No.  4e)-Notices  from  Surveyor  to  remove  Nmianccs,  (No.  47)— Coortc- 
lion,  on  13  Geo.  III.  c.  78,  a  48,  of  a  Surveyor,  lor  not  deUverlDg  over  hia 
Boc^s  ofAccounla  to  the  Churchwardena,  Ac,  (No.  48). 

IX.  SimHABT  PRMEBDiNas  tOR  Ndisamces,  ftb  TO  UioBWAT*. — Ubsma- 
tion  and  Conviction,  on  13  Geo.  III.  e^  TS,  s.  iS,  fbr  Driviu  ■  Ckil  wUh 

■Wboeli  of  improper  Breadth,  (No.  49). 
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against  an  Indhridoal,  (No.  06) — Indktment  finr  not  Repairing  a  Horae  and 
Footway,  (No.  07). 

Plea  of  General  Issue,  (No.  68) — Plea  that  others  rations  Unurm  are  bound 
to  Repair,  (No.  69)— Replication  thereto,  (No.  70). 

Indictment  for  encroaching  on  a  Highway,  by  building  thereon,  (No.  71)— 
Indictment  for  inclosing  a  Highway,  (No.  72)— -Indictment  for  laying  Timber 
or  odicr  Obstructions  on  Highway,  (No.  78) — Indictment  for  stopping  up  a 
Waterconrae,  whereby  the  Highway  is  orerilowed,  (No.  74). 

Certificate  of  Two  Justices  that  an  indicted  Road  is  in  good  Repair,  (No. 
75).  ^ 

XL  pBBSBNTifBiiTB,  &c.  FOE  NoH-KBPAiR. — Information  o^  Surveyor  to  ground 
a  Pkcaentment  by  Justices,  (No.  76) — Presentment  by  a  Justice  under  13 
Geo.  III.  c  78,  B.  84,  of  Highway  being  out  of  Repair,  (No.  77). 

XIL  Gerxbal  Fobm 8  op  Contictions,  ftc.  poft  Rbcoyebt  of  Penalties,  &c 
— Summons  to  attend  before  a  Justice,  (No.  78) — Information,  (No.  79) — 
CociTiction,(No.  80) — Order  for  Pliyment  of  a  Forfeiture,  (No.  81)--WarFant 
to  Distrain  for  a  Forfiriture,  (No.  82) — Return  of  Constable  to  Warrant  where 
DO  Effects,  (No.  83) — Commitment  for  want  of  Distress,  (No.  84). 

XIII.  ArrsAL^— Notice  of,  (No.  85). 
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I.  ^intt  «  to  iUfsix  oCAiglfDasf  te  Ctoo  9atit%m. 

(No.  1). 

County  of  \  jfT  a  petty  seuiam,  koUen  before  /.  P.  and  K.  P.,  two  of  his  Mqjes* 
— — ~— »-  /  ty's  jtuticea  ef  the  peace  for  the  taid  county,  this  day  tf  , 
/.  JL,  oma  ef  the  mrveyore  if  the  highways  rf  the  parish  of  A,,  came  before  the 
jmstiees  eforeeaid,  and  gaee  them  to  bo  nformed,  that  there  is  in  the  said  county 
m  eertmm  common  Mgkway,  leading  from  M,  to  N, ;  and  that  there  is  a  certain 
part  ^  ike  eaid  highwayt  that  is  to  say,  so  much  thereof  as  lies  between  a  certain 
place  caUed  C  and  a  certain  ether  place  called  D.,  being  in  length  [as  the 
cafe  aaay  be],  one  side  of  wAldk  last-mentioned  part  of  the  sudd  highway  ad- 
fohdmg  to  the  parish  of  A,,  lies  within  the  said  parish  if  A,,  and  is  to  be,  and  of 
right  ought  to  be,  repaired  by  the  said  parish  ef  A,;  and  that  the  other  side  of  the 
same  part  qf  the  said  highway,  adjoining  to  the  parish  of  B,,  lies  within  the  parish 
sfB^  eaod  is  to  be,  and  if  ri^  ought  to  be,  repaired  by  the  said  parish  of  B,;  and 
stating  that  the  repair  of  such  part  qf  the  said  highway  is  very  inconvenient  to  the 
parishes  aforesaid,  and  the  want  thereof  detrimental  to  the  public;  and  therefore 
praying,  that  sudk  part  of  the  said  highway  may  be  allotted  and  apportioned  fnr  the 
repair  thereof,  by  the  jusHcee  eforeasaid,  to  the  said  several  parishes  of  A,  and  B,, 
M  the  wsanner  directed  by  an  act  passed  in  the  thirty-fourth  year  qf  the  reign  qf  king 
George  ike  thirds  intituled,  "An  act,  &r. 

(Signed)  /.  S, 

The  ahoee  appUcaiion  was  made  One  qf  the  surveyors  if  the  highways 

to  us  the  day  and  year  Jbrst  for  the  parish  qf  A, 

ubem  written,  J.  P. 

K.P. 


Information  OB  34 
Geo.  3,  c  64,  s.  1, 
for  theapportioa- 
ment  ofrapalnar 
■n  highway  rituste 
In  two  psrUiM  («). 

Sse  Plan,  poet,  88. 


(No.  2). 
Connty  oi\To    ike  surveyors  ef  the  highways  qf  the  parish  qf  B,,  in  the  said  Summons  to  be 

WHEREAS  a  certain  information  has  been  given  to  us,  /.  P,  and  K.  P,,  two  of  his  tlon  (h), 
Mqfesty's  Justices  ef  the  peace  for  the  said  county,  by  J,  S.,  one  qf  the  surveyors  ef 
the  highways  qf  the  parish  qf  A.,  in  the  said  county,  a  true  copy  whereof  is  above 
written:  these  are,  in  his  Majesty*  s  name,  to  summon  you,  any  or  either  ef  you,  to 
h^are  ue  at  in  the  sedd  county,  on  the  day  ef  ,at  ,  to  shew 
(tfamy)  why  em  alletmemt  and  apportionment  of  the  highway  therein  mentioned 


•  •  ■    ■  — ^^^  ■ 

(a)  The  act  givci  tMi  Ibm,  vteante,  12.      (b)  The  act  gives  this  form,  see  ante,  12. 

H  2 
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i^iSbiDags  in  fStmal  [S  XXVII. 

Uiem  aftkeatt  nfirrtd  tahtUu  mM  i»- 
■  imr  kamJi,  Ikii         dag  rf 

J.  P. 
K.P. 

(No.  a). 

VUEREAS,  ^.  [herettate  the  oiigiiul  mpplicatiani  the  lummoni ;  the^ipeu- 
■Dce;  ind  ilial  iht  paniea  were  henid,  or  their  non-iippcanoec].  Nam  wt.  Ok 
juttica  afaraiad,  having  fulti/  htvd  and  underMtnod  tit  premitet,  do  dttlare,  ad- 
judge. Olid  order,  Ihal  Ihr  taid  higliaay  thall  be  divided  in  IMe /vllotviHg  mamr; 
(Ikal  ii  Id  my),  f  bit,  al  Ike  dittaJKt  of  ,  meaiurmg/rom  the  place  caUed  C,  there 
ihallbe  erected  certain  poiti  or  lionet,  B.  lad  F.,  en  eaeh  tide  tfthe  laid  hightBaif! 
and  the  whde  of  the  laidhighvay,  from  the  place  ealied  C.lo  nek  potli  or  ttoaet, 
ikaU-be  from  time  lo  time,  and  at  all  timet  ktreafter,  r/pairtd  bg  Ike  pariik  of  A.; 
and  the  ifhole  cf  Ike  laid  highicau  from  luek  poilt  or  tlome  lo  tkt  place  eatttd  Ih, 
thall  from  time  to  lime,  and  at  of/  timet  hereiffttr,  he  repaired  bg  Iht  pariek  ^  B. 
/■  tffitntii  uhtreof,  we  hau  hereimta  ici  our  handt  and  tealt,  Ihit  dmi  tt 
J.P.lt.^) 
PUN.  X-P.C-O 


Uighiooji D. 


ParUh  qfB. 
iroatUt  tide  le  Ih*  daUti  Bmt. 


f  XXVIL]       Fonm  as  to  Statute  Duty,  8fc.  R9 

Untitm  to  ccmpemndfor  tkt  9ame  to  ,  the  surveyor  of  the  highways  for  the  said  form«. 

[parisAy  ^eJ]  at  the  homse  of  ,  ^  ^  on  the  day  if  this  instant  November,  be^ 
hrteu  the  homrs  of  tmd  »  and  they  are  hereby  required,  at  the  same  time,  or 
within  the  space  efoiu  wtonth  after,  to  jMy  their  composition-money  to  the  said  snr- 
teyor :  mmd  also,  thai  all  persons  who  care  liable  to  pay  money  for  the  lands,  tene- 
ments, woods,  tithes,  and  hereditaments,  which  they  occupy,  or  in  lieu  qf  their  duty 
withsM  the  said  [^parish,  ^v*]  accoreUng  to  the  act  made  in  the  thirteenth  year  ofh^ 
leie  Me^sty  king  George  the  third,  For  the  amendment  and  preservation  ojfthe  high' 
ways,  mre  required  to  pay  the  same  to  the  said  surveyor,  on  the  day  or  within  the  time 
eforesmd.     Dated  this        day  qf  November,  IS     .  A.  B.  Surveyor. 

(No.  6). 
Middlnez. — At  a  special  seuions,  held  at        ,  in  the  [hwndred]  ef       ,  in  the  said  Order  for  lUtut*- 
emniy,  the        day  ef       ,18     ,  by  justices  of  the  peace  for  the  said  county,  act-   i^^S  S^ff'Z 
ing  within  the  said  {hundred].  SS?*34"J£^i 

IT  mppewring  to  us,  from  the  information  which  we  have  received,  that  there  will  be  c.  74^  ••  0  (•)• 
ii^fiemlty  ia  procuring  the  necessary  carriage,  [or,  a  s^fficient  mmber  qf  labourers, 
as  the  case  shall  be,]  for  the  repair  ef  the  highways  within  the  {parish,  Ijre.]  of 
,  within  the  said  {hundretf],  without  paying  high  and  extravagant  prices  for  the 
same :  We  do  hereby  order  and  direct  the  [team'duty  within  the  said  [parish,  ijfcjexcept 
smch  teams  where  the  owners  thereof  do  not  occupy  lands,  tenements,  woods,  tithes,  or 
hereditaments,  within  the  said  {parish,  4«>]  qfthe  annual  value  of  thirty  pounds,  or, 
one  half  of  the  teasn-duty,  ^c  to  be  performed;  or,  the  labourers  liable  to  perform 
statute  duty  within  the  said  {parish,  4^.]  as  the  case  shall  be,  to  perform  their  sta- 
tute duty"}  in  kind  within  the  said  {parish,  Sfc.]  according  to  the  authority  eutd  direc' 
tiems  of  the  act  passed  in  the  thirteenth  year  of  the  reign  of  his  late  Majesty  king 
George  the  third.  For  the  amendmertt  and  preservation  of  the  highways,  and  also  the 
act  passed  in  the  thirty-fourth  year  of  Ais  said  late  Majesty* s  reign.  For  varying 
parts  of  that  act.    Dated  this        day  qf  November,  1 8 


(No.  7). 


To  the  surveyor  of  the  highways  for  the  {parish,  ic'jof        ,  in  the  county  of         .   Notios  tosunrcTor 

/,  A.  B.,  {constable,  headborough,  tithingman,]  of  the  said  {parish,  ^-c]  do  hereby   $  Si  wKbSnts 
give  yos  notice,  that  the  inhabitants  of  the  said  {parish,  4«.]  did,  at  a  vestry  or  public  forbetof  excused 
meeting,  held  on  the         day  of        ,  one  thousand  eight  hundred  and        ,  agree  to   SStutedulr'w. 
take  the  ben^  of  the  indulgenee  of  three  months,  for  ttot  performirtg  their  statute  duty   dsr  13  Q^i^ 
given  by  the  legislature,  in  the  act  passed  in  the  thirteenth  year  of  the  reign  of  his   71^  s.43(6). 
iste  Mafesty  king  George  the  third.  For  the  amendment  and  preservation  qfthehigh' 
waysj  at  the  times  following:  videlicet,  that  they  shall  not  be  called  upon  to  perform 
such  duty  between  the        day  qf        ,  and  the        day  of      ,  (which  they  consider 
as  the  seed  month),  nor  between  the       day  of       and  the       day  of      ,  which  they 
ernmder  as  the  hay  harvest  month),  nor  between  the      day  qf      and  the      day  qf     , 
(which  they  consider  as  the  com  harvest  month),     [The  like  notice  to  be  given  to  the 
sorreyor  or  surrey ors  of  the  tnmpike  roads,  where  there  are  any  such  within  the 
parish,  &C.]  ____^_ 

(No.  8). 

}BE  it  remembered,  that,  on  the         day  of         ,  in  the  year  qfour  Infbrmatkm  of 
Lord  ,at         ,  in  the  county  of         ,  A,  &,  smrveyor  qfthehioh-  ^'SJJfSjSS 

ways  [or,  tsanpike  roads'],  within  the  parish  [or,  hundred]  of      ,  t»  the  hundred  qf  podtkn  trnteiid  at 

,  wmd  in  the  county  trforesaid,  cometh  b^ore  us  /•  P,  and  K.  P.,  esquires,  two  qf  !^^  ^^*f  ^ 
his  Mojtstrfs  justices  qf  the  peace  for  the  said  county,  acting  in  and  for  the  said  oUt'x^ilfi^ 
parish  sasd  htaubred,  amd  in  the  district  of  the  said  surveyor,  and  maketh  oath,  that  s.  4(c). 
the  maintmfmre  and  repair  ef  the  said  highways  [or,  turnpike  roads]  can  be  more 
efeetually  carried  on  by  a  composition  in  money,  than  by  a  performance  of  the  statute 
duty  in  kind,  from  the  several  persoru  who  are  bowsd  by  law  to  perform  statute  duty 
en  the  said  highways  [or,  turnpike  roads]:   Wherefore  the  said  surveyor  prayeth  the 
consideration  and  order  of  us  the  said  justices,  in  the  premises,  according  to  the  form 
efthe  statute  in  such  case  made  and  provided. 
Exhibited  before  us,  on  oath,  the\   J.  P.  .  «  cw^..,^ 

day  and  year  above  written,    f   K.  P.  A.  S.  Surveyor. 

(c)  This  provision  varies  the  18  Geo.         (b)  The  act  gives  thla  form,  aee  m/e, 
III.  c.  78,  s.  S9,«iile,  S6,  and  whldi  act     SO. 
gpreithb  fcnn.  (c)  See  the  act,  ante,  22^ 


90  J^lgWoasB  in  ffitmral.  [SXXVII. 

'°"'- —  .  (»<■■»)■ 

Ordaofjunln*      't    M  a  tptcud  tttlUmt,  luU  OB  Iht  iai/ of  ,httlitytar  ,at 

'"•■■'™""'"  "it./  .  in  Iht  l-aidnd  <^  ,  U  tlu  amirtg  of  ,  bg  jiulira  ^  tin 
ptatt  fir  Ikt  laid  conntji,  acliag  mthiii  tiie  md  kuadrtd. 
WHEREAS  U  kaf A  been  made  appear  unlo  laJ.P.md  K.  P.  tipilreM,  Ima  if 
>at-  Ml  Mtgeiti/'i  jmlicti  <^  Iht  ptaet  in  and  for  Ikt  udd  eoMKlg,  aeliag  wi'tAtu  lit  teU 
luiiidTed,andiiiilliiiillitdalTicl^A.  S.,  tuntyoriifOit  liightmyt  [or,  (mpitc  nodt,] 
lybtg  witkin  Ikt  pariih  [or,  lovmikip,  ai  the  caK  is.]  of  ,  tnilklm  Ike  mid  tarn- 
drtd  and  cunty,  by  Hit  mid  A.  S.  upon  kii  oalk,  Ikat  tht  maiHlmamct  aad  rtpair  if 
Ikt  laid  kighwaiii  [or,  lurnpiit  roadt]  can  be  more  iffeclmaltg  carried  ox  fty  a  eiai- 
paiilion  in  money  than  by  a  perfaraanee  of  Ike  ilalule  duly  ta  kind,  from  the  lewtrvl 
periom  uiko  are  bound  by  law  to  perform  ilalmie  duly  on  Ike  laid  higkwayi  [or,  Ami- 
pike  roadi] :  We,  havhig  duly  ctntHdertd  the  premltei,  da  hereby  aalkarite  lit  tdd 
A.  S.  [or,  A.  S.  and  E,  F,}  tke  lurtcycr  [or,  lurveyorij  of  Ike  laid  kigktii^fi,  [gr, 
turnpike  roadt]  lo  require,  collect,  andreceioefoowi  Ike  leteralperiauiBka art iomid if 
Uaelo perform  tuck  ilalute  duly  (2>),  a  compoeition  in  money,  in  lieu  aflkewkcle,  {or,  a 
pari,  namely,  enelkird,  or,  luv-lkirdi,  u  (he  oider  may  be]  aftkettaimU  duSg  wiM 
Iheg  are  bound  to  perform  on  llie  laid  kigkuiayt,  [or,  lumpiki  r«iiiii],  metardbig  I* 
Ikt  aatkorily  and  directiont  of  Ike  act  patted  in  the  fifty-fitirtk  year  iff  Ut  rtign  ^ 
kit  lalt  Uigeily  king  Gtorge  the  Ikird,  inliluled  "An  act  to  amend  «  aet^titi 
Uurteenth  year  of  hiipreient  Mt^etty:  U>  etplain,  amendt  and  reduce  iml9  mm  metf 
Ike  tlalutti  now  in  force  for  tke  amendntnt  and  pretcrvalion  cftkepuNit  kigkmaj/i 
uUkIn  England,  and  far  otker  purpottt."  CiDm  uader  our  kandi  amd  mail,  tide 
■fay  s^  ,  in  Ike  year  i^  oar  Lord  .  p 
X.P. 

(No.  10). 
in  tbe(bnnpmcribedbirtheict,poif,(No.  7B).] — Oat  CD., 
if         ,  in  the  taid  cDnnf y,  « Iht         day  of        ,  in  Ikt  year  afortvad,  al  Ihi  ptfiak 
of  ,  in  Ikt  laid  evunly,  being  tktn  and  Ikere  a  perton  liable  to  perform  Aity  an 

Ike  kigkuiayi  tcilkin  Ike  laid  pariik,  and  being  then  and  litre  required,  by  due  ntlice 
and  luaimoni  to  him  given  by  Ikt  turveyer^  the  laid  kighuvyi  In  Ikal  bekaff,  (•[tawi 
S  learn,  with  tm  able  men,  to  ,  within  tht  ittid  paritk,  on  ,  to  peiform  net 

duty  upon  Ihe  laid  kigkaayi  at  ikould  be  required  by  Ike  mid  turveyr^,  did  net  itnt 
the  taid  team  and  nun  to  Ike  place  and  at  Ike  lime  a^minted  and  d^ttledby  Ike  laid 
notice,  but  atlogetker  ntgleelid  and  made  default  in  lending  tktiamei  eeMrarytolie 
form  ^  Ike  ilalule  in  that  caie  made  and  provided,  mkick  kalh  trnpomd  ajarftitmt 
of       ,for  the  midiiffenee.  A.B. 

Taken  and  iimn^  tke         day  o/'         ,  in  Ikt  year  ^foreiaid,  b^ort  » 


iXXVn.]  FoTfM  m  to  Statute-Dtay,  Sfc. 

A  coQ^ctSon  majr  be  readily  framed  from  tfaft  informatSon,  and  the  form  of  coq- 
ficdon  giveo  by  the  act,  pMi^  (No.  80). 
See  the  general  ibnn*  of  prooeedii^  for  penaltJet,  petf,  (No.  78),  et  teq* 
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FORMS. 


(No.  12). 


.  BE  a  remembered,  thai,  on  4^,  at  Sfc^   in  the  ecmmiy  qftrenud, 
d»  M^  ^^t  smntejfor  tf  the  MghwuffM  rf  the  eaid  pmrieh,  came  brfore  me  C.  Z)., 


CoBTictkNi  flb  13 
Gco.3,c  7Btt-37i 


rf  hie  Maj^ettfe  juetkee  ef  the  peace/or  the  eaid  ammty,  amd  h^formed   not  pcrfonSi^ 
B.  F^ef  Sfc,  woe,  on  the      day  qf       ,  mew  hut  poet,  tU  4vm  served  with  a  ttiftuto  duty  <«). 


wphereby  he 


the  hand  ef  the  eaid  A.  B^  eo  then  being  such  surveyor  as  aforesaid, 
loae  required  to  send  [one  wtdn  or  cart,  famished  with  no  iess  than 
two  aMr  hereee  and  one  able  man,  to  be  at  ^tr.,  on  Sj^,,  and  do  certain  statute  duty, 
thai  ie  to  eoy]  (here  aet  forth  tile  duty  required  to  be  performed  by  the  notice,  and 
let  thk  in  other  respects  correspond  with  such  notice),  and  that  the  said  B.  F,, 
le  Is  <Ae  eatne  by  reason  of  [his  occupation  of  a  certain  farm  and 
the  emme  |wri«Aj  (aceording  to  the  foct),  neglected  to  attend  and  per- 
etednie  duty,  contrary  to  the  statute  in  such  case  made  and  prooiied, 
the  eaid  B.  F,,  after  being  duly  eummoned  to  answer  the  said  charge, 
(k)  befere  ue,C,IX.  and  Q.  H.,  esquiree,  two  of  his  Majesty s  justices  af^C" 
eaid  to  keep  tike  peatee  im  amd  for  the  eaid  county,  on  the  day  af  ,  at  , 
in  ffte  eaid  county,  (e)  and,  haeing  heard  the  dkarge  contained  in  the  said  informO' 
tien,  declared  that  he  was  not  guilty  of  the  said  cjfenee;  but  the  same  being  fully 
proeed  upon  the  oaths  of  the  said  A.  B.  and  J,  K.,  credible  witnesses,  it  wtanifestly 
mppeare  to  us  the  said  justices,  that  he  the  said  B.  F,  is  guilty  of  the  offences  charg- 
ed upon  him  in  the  said  information:  It  is  therefore  considered  and  adjudged  by  ue 
the  said  justices,  thai  the  said  E,  F.  be  eontficted,  and  we  do  hereby  convict  him  of 
the  e^tmees  efereeaid;  and  I  do  hereby  declare  and  adjudge  that  he  the  said  B,  F. 
hath  forfeited  fowr  several  sums  of  five  shillings,  amounthig  together  to  the  eum  of 
one  pound  of  lamful  money  of  Great  Britain,  fir  the  effencee  ofereeedd,  to  be  dietrir- 
bated  me  the  Urn  directs,  according  to  the  form  of  the  etatute  in  thai  case  made 
amd  provided,    CHoen  under  my  hemd  and  seal  thie  day  t(f,  ^* 


(No.  13). 

Kerth  Riding  of  Yorkshire. — To  the  constable  qf  the  toenuhip  ef  AmeUjfe,  in  the   WsrnmtofdIrtKH 

eaid  Riding.  ««l«r  13  G«o.  3, 

WHEREAS  J.  P.,  of  the  parish  of  A.,  in  the  said  Riding,  U  duly  convicted  before  iJ^tS'iS^pS- 
us,  Xr  W,  F;  Bmrt.,  and  B,  F.,  Esq.,  two  of  his  Majesty's  justices  w  the  peace,  in  and  forniinc  itatuta 
jer  the  eaid  Riding,  upon  the  oath  if  T.  P.,  of  the  parish  of  A.  ajoresaid,  a  credible  duty  <<9. 
witness  ;  for  thai  the  eaid  /.  F,  was,  on  the  28/A  day  of  September  now  last  past,  served 
with  a  motiee  under  the  hand  of  T,  P.,  surveyor  ^  the  highways  of  the  parish  of  A* 
edweeaid,  wherebu  the  eaid  J.  F.  was  required  to  send  one  wain,  cart,  or  carriage, 
fi/ndehed  with  no  less  than  two  able  horset,  and  one  able  maut  with  proper  toole  (e),  to 
attend  the  name;  to  be  at  the  T.  inm,  to  load  stones  from  Mr.  T.  P,U  B,,  to  the 
new  read  within  the  eaid  parish,  near  J,  If,' s  farm,  on  Tuesday  the  Zrd,  Wedneeday 
As  4/*p  Thmreday  the  bth,  and  Friday  the  tth  daye  of  October  now  last  past,  at 
eight  if  clock  in  the  atoming,  to  worh  diUgently  eight  hours  in  repairing  the  highways 
wUhm  the  parish  of  A.,  in  the  county  qf  x.,  or  compound  for  the  same  two  days  befere 
the  respeeiioe  daye  appointed  to  worh;  amd  that  the  said  /.  F.  neglected  to  attend 
amdpetform  suA  etatute  duty  as  was  required  by  such  notice,  contrary  to  the  statute 
in  Aai  ease  wtade  and  provided,  by  reason  whereqf  the  eaid  J.  F,  hath  forfeited  four 
severed  same  4 free  ehillinge,.amoumting  together  to  the  sumqf  one  pound,  to  be  distri^ 
iuied  as  herein  mentioned,  which  he  hath  refused  to  pay :  These  are,  thertfore,  in  his 
Uajestife  mease,  to  command  you  to  levy  the  eaid  sum  of  one  pound,  bv  distress  qfthe 
goods  amd  chattels  qf  him  the  said  J,  F. ;  and  ff,  within  the  epdbe  tf  four  daye  next 


(a)  See  FawceU  ▼.  FowUs,  ante,  21. 
The  statute  prescribes  the  formal  parts 
of  the  eooTiction.  See  the  general  fonn, 
posi,  (NoL  80). 

{b)  If  he  did  not  appear,  see  form 
prescribed,  poet,  (No.  81). 

(0  If  he  confessed,  see  form,  post, 
(No.  80). 


(d)  This  was  the  form  adopted  in 
Fawcett  y.  FowHe,  emUe,  21.  A  form  may 
be  readily  framed  to  meet  any  conviction 
for  a  similar  c^nce,  by  referring  to,  and 
making  it  agree  widi  ihe  conviction. 

(e)  As  to  these  words,  see  ante,  21 ; 
they  should  be  omitted  if  not  in  the  no- 
tice. 


f^i^^Hasga  fn  <Sninal. 


[jxxvn. 


^itrmeh  diilriu  bg  yw  laktn,  tlit  laid lum,  logtlker  mlh  the  reannable  ekarget  tf 

'    toting  and  kteping  the  §amt,  thaU  not  bt  paid,  thai  Iktm  yea  da  lU  lie  laU  gatlU 

atd  elialtiU  la  by  you  diilroHud;  and,  «(  s/' fJkf  HHnwy  arintig  by  tuck  lale,  fkolfMI 

do  pay  the  twh  of  at\a  paund  to  tht  tunreyart  af  the  higftuQyi  for  ihc  juriiA  of  A^ 

UJkert  tbt  taid  nrgleel  ar  dtJauU  happened,  to  be  evtphyed  tav/ardr  tht  repairs  of  the 

laid  hightrayr,  returning  the  overplue  on  dema^  to  him  the  taid  J,  F,,  the  reaianahie 

cl^irgei  of  taking,  keeping,  and  tetiing  the  md  dittrea  being  flrU  deducted;  amd  if 

lufficient  dittreii  cannot  be  found  <^  the  gaodi  and  chatlelt  of  the  laid  J.  F..  ti>ihcrnit 

t9  levy  the  Moid  jun  of  one  pound,  that  then  you  certify  the  same  to  lit,  together  vifft 

lUt  warrant.     Given  under  our  hands  and  seals,  tMs  9U  day  ^  Deeemlnr,  1S16. 

(Signed)  W.  F. 

B.  F. 


III.  ^onsf  « ts  ElMiMiitniU  in  sa  at Kfpofn. ' 
(No.  14). 


S"'"i°lir^iu!^        Hiddleui.— JVOr/C£  ii  btreby  given,  Ihal  applicatien  wtU  *•  made  la  the 

mcni,  iindn  (ha      Juitiees  of  Iht  peace  acting  far  the  hundred  of       ,  in  the  said  ntnfy,  at  their  tpedal 

13  Ceo.  3,  c  7lt.        staians,  to  be  held  al       in  the  said  hundred  m  Ike       day  iff      ,18     ./dt  a  tfwJ 

*''''''  atsessment  to  be  made,  not  eieeeding         in  Ike  fcmnd,  nptn  alt  and  afery  the  oe- 

tupieri  af  lands,  tenemenli,  iraads,  tilkei,  and  kereditamentt,  mithsm  the  of 

,  fir  the  use  and  benefit  of  Ike  highways  mthtm  Ike  sold  .     Dated  Ms 

day  a^        ,  18     .  A.  B,  AirMysr. 

(No.   IS). 
«V«'£r£    *iii^if'-—^l<'ipcciatseni«uforlhehighu>a^,heldat    ^    ,  in  lie  hmtJred  ^^ 


,  by  justices  tf  the  peace  far  IhetaU 


the  said  county,  Ike  day  of 
acting  ivilhiit  the  stud  [hundred], 
UPON  applieatian  made  to  ui  by  the  surveyor  of  the  highways  for  the  [pniA 
fr.]  of  ,  and  upon  reidenct  given  upon  oath  before  ai  [that  the  Ally  iSrteled  »  it 
performed,  and  Ike  money  autharited  la  be  collected  and  received  by  an  act  paeiai it 
the  thirteenth  year  of  the  reign  of  las  late  Majesty  kir^  George  the  tUrrI,  Fbr  IW 
amendment  and  presertaliim  of  the  hightoays,  hart  been  performed,  oppSed,  ami 
expended,  according  to  the  direciiont  ^  the  said  ad]:  Or,  [We  are fitUg  saH^fU, 
thai  the  commm  kighways,  bridges,  causewayi,  streets,  and  pavements,  bt/emging  t* 
the  [parith^.]  of  ,  ate  so  far  out  of  order,  that  they  «-■  '-  --"--■— 

amended  and  repaired,  pored,  cleansed,  and  supported,  by  the  t 
the  said  act] :   And  it  appearing  to  ui,  that  nolici  has  been  duly  gicei 
tended  ap/ilicalion,  according  to  the  direction  of  the  said  act,  loe  do  hereby  m 


f  XXVIL]  Farms  as  to  Assessments  in  aid  of  Repairs. 

Aegtvumitfar  tkt  m§e  rf  the  highwajf  uriHUm  fowr  Ubertf,  if  mp  stick  hat  been  raii' 
ed;  ^matf  wkai  yarn  t^prekend,fixm  the  best  u^formatiim  ytm  can  get,  an  equai  aS' 
cut  ^sixpence  in  thepennd  tqten  ail  and  evsfTf  the  occupiers  qfiandsj  tenewtente, 
I,  tithes,  and  hereditaatents,  udthin  the  said  liberty,  according  to  their  yearly 
will  awmmni  to.     Given  wider  our  hands,  this        day  of       ,  18 


(No.  17). 
To  thejuetiees,  assembled  ai  their  special  sessions  at        ,  the        day  of       ,  18     • 
IN  nbtdienre  to  your  order,  J  do  return  and  certify  that  the  last  assessment  of  six- 
in  the  pound,  for  the  use  of  the  highways  within  the  liberty  tf         ,  a$nounted 


tothe 

[If  BO  BiMiiunt  of  sixpence  in  the  pound  has  been  made,  then  as  under]: 
In  obedience  to  your  order,  I  do  return  and  certify,  that  no  assessment  hath  been 
made  of  sixpence  m  the  pound,  for  the  use  qf  the  highways  within  the  liberty  of  g 
but  I  apprehend,  from  the  best  information  wUeA  /  have  been  able  to  get,  that  an  equai 
anessmeui  of  sixpence  m  the  powsd,  upcn  ail  the  occupier*  of  lands,  tenements,  woods, 
tithes,  amd  hereditaments,  within  the  said  liberty,  will  amount  to  the  sum  tf 

A,  B.{ConstabU,i^,) 


98 


roEMa. 


Retora  to  jiutkii 
of  theuDooBtafa 


to  wit. 


} 


(No.  18). 

To  A.  S^  surveyor  of  the  highways  of  and  in  the  parish  [^township']  sf 
,  in  the  county  if 

WHEREAS' A.  P.,  of  ,  m  your  parish,  [or,  township],  labourer,  hath  this  day 
tpMned  to  us,  two  of  his  Miffesty^s  justices  of  the  peace  in  and  for  the  said  county, 
in  speeiai  [or,  petty"]  sessions  asMmbled  at  ,  in  the  said  county,  that  he  is  a  poor 
and  indigent  person,  and  unable  to  pay  or  contribute  towards  any  rates,  assessments, 
or  composition  whatsoever,  fifr  or  in  respect  of  any  highways  within  the  said  parish, 
{or,  township],  and  hath  prayed  of  us,  the  said  justices,  that  he  may  be  exemptedfrom 
paging  the  some:  We,  the  said  justices,  do  therefore  hereby  give  you,  the  said  A.  S., 
miiee  to  appear  before  us  at  ,  in  the  said  county,  on  ,  the  day  of  ,  ai 
our  petty  [or,  ai  a  speciat]  sessions,  to  be  titen  and  there  held,  to  shew  cause  why  the 
said  A.  P.  siiosUd  not  by  us  be  adjudged  to  be  exempted  from  the  payment  if  such 
rates,  mssessmenis,  or  compositions,  accordingly.  Given  under  our  htmds  and  seats, 
this        d^rf       ,A,D. 


JusUomT  Bodce  to 
•unreyor  to  dMw 
came  why  a  poor 
kboarar  ihouM 
not  be  diadMiied 
flNmihi^way 
talcs  or  oonipoti" 
tian,iiikdarS4G«o. 
9»c.74»s.ft(6). 


(No.  19). 

^^•^^Jjj        *^ToaD.,rf       ,  in  the  county  of 

WHEREAS  couqdaini  and  hsfimnation  have  been  made  b^ore  me,  one  of  his  Ma*  Svmmtaoo  for  nop- 
jsstjfs  jmetiees  ef  the  peace  for  the  county,  and  acting  in  and  fir  the  parish  [or,  town-   2St(c)!  ^  '"^" 
ddp]  of        ,  in  the  said  county,  by  A.  S,,  the  surveyor  of  the  highways  for  the  said 
poritk,  [ex,  towmthip]of      ,  tliat  by  a  rate  or  assessment  duly  made,  allowed,  and  pub-- 
Ukd,  meeortKng  to  tks  statutes  in  that  case  made  and  prooided,  the  sum  of        mos 
ddy  rmted  and  assessed  upon  you,  for  and  towards  the  amending,  repairing,  and  sup- 
fer^mg  ike  highways  within  the  udd  parish  [or,  township]  of      ,  in  the  said  county, 
end  tha^  pou  the  said  C.  D.  have  refused  and  neglected  to  pay  the  same  within  ten 
ioys  tfierdemand  thereof  made,  and  have  not  yet  paid  the  same:  These  are,  there- 
fin,  to  require  yon  personally  to  appear  before  me  (or  such  other  pf  his  Mqjesty's 
juttieee  of  the  peace  as  shall  bepresent),  at        ,  in  the  said  county,  on        ,  the 
day  ef        ,at(lte  hour  of       in  the        noon,  there  to  answer  to  the  said  complaint 
end  infmusathm,  and  to  shew  cause  why  the  said  sum  should  not  be  levied  on  your 
gstde  and  dkatteU  pursuant  to  the  statute  in  that  case  made  and  provided.     Herein 
Jmi  msi.     Given  under  uty  hand  and  setU,  this  day  of  ,  in  the  year  of  our 

thousand  eight  hundred  and 


(No.  20). 
ICddlcacx: — To  the  constable,  headhorough,  or  iithingman  of         in  the  said  county.   Warrant  of  dis- 
WHEREAS,  by  an  assessment  made  upon  the  occupiers  of  lands,  tenements,  woods,   ment  of  roon^ 


(a)  The  act  giTct  this  form,  see  ante. 


it. 


(b)  See  anU,  26. 


(c)  See  ante,  Z\. 

{d)  The  13  Geo.  111.  c.78,  gives  this 
form,  see  ante,  31. 


diarged  by  an  as- 


W^tltom  in  (Stnnal.  [i  XXVtt 

HIta,  tut  hrrtdUamtntt,  wUUm  (*e  (jwrM  ^.']*f  ,  n  (fet  mM  mh^,  fir  Ot 
'  fiirpatt$  1^,  4v.  [u  itsttd  in  the  Juttlctt'  order],  parrumt  u  aa  erda-  rfjuMenfUr 
Uiat  pcrpMf,  ocfvrdn^  to  fb  rfireeMoiu  tf  Ou  act  pmtd  m  Ik*  Ihittteiilk  |War^ 
(ik<  rrigti  sf  ha  lali  Mcgeity  king  Gorge  the  Ihtrd,  Ftr  Ike  ouh^hiW  airf  pitKr- 
vtUim  of  the  kighaayi,  A.  B.  luai  ckttrgtd  the  mm  iif  ,  9tUi  ikve  laid  fr^m' 
Urn  of  Uu  mill  aiiettmeni,  itt  rripett  of  Iht  lamh,  Unemenli,  woodt,  Hlktt,  airf  kt- 
reditamenli,  mkiclike  occupied  witArn  tktiaid  {jmiik,  S^.^:  owf  uAcmu U  mpptari 
Intae.ipOHlkeoalki^  ,  Ihal  Iht  iiud  turn  tf  katk  btn  didg  dewuudtd  Jnm 
ike  laid  A.  B^  and  tkat  ke  kalk  nfited  to  fag  ike  tarn*  Jar  Ike  epmet  ef  tnt  df 
t^ler  tuck  demand  made :  Tkete  an  therefore,  in  kie  Mi^eetg't  mvme,  la  caetmpad  |mt 
la  levy  the  taideam^  ,  bydiilreii  ^Ihe  gaede  tad  ekallele  ^  Ikt  emd  J.  B.I 

aitd  if  the  tame  ihall  not  be  paid  wilhin  llu  tpace  offotirdagt  ntxttiftermek  diilTwm 
by  yon  taken,  tagether  lalh  the  reoKniabie  chargti  of  laking  and  kiefdag  Ike  mw, 
Ikatyotido  then  tell  Ikeiaidgotdi  andchaluit  »  bg  you  dielrabitdi  andtmlrflie 
■uMey  aritiag  by lack Mok,  Ihal  you  do  pay  unto  CD  ,  tie eartefor  if  Ikt  kigkmafi 
Jar  the  taid  Ipariih  ^.]  qf  ,  Ike  Maid  em  <^  ,  to  be  rtfOeyedfir  Oiefmrfem 
^areiaid ;  a»d  thai  yw  do  retuni  Ike  lurplai  tkereaf  to  Ike  i&id  A.  B.,  Hi*  r— tw 
able  ehargtt  if  taking,  keeping,  and  eelling  the  laid  diitreu  being  fret  dldmlMl 
and  if  i^gleienl  diitreii  canaol  be  faand  of  the  goodi  and  ehalleli  qf  tke  eaid  A.B^ 
mhertoH  to  levy  the  eaid  mm  i^  ,  that  that  yon  ctrlify  the  tame  to  af,  lagelktr 

ailh  Ihii  warranL     Given  under  my  hand  and  ital,  Ik*       day  if  >       I  ■• 

At  to  Ihe  coauuitmeat,  uepoil,  (No.  HI). 


IV.  ^otatt  a  ta  ^aittnali. 
(No.ai). 

Uewuftomii—     iS\iAitK^~Alaipn:inlieuiimt,Mdat         ,forlktikmiidrtd'\if       ,inA*tM 
IIZ^  »"«(  cmnly,  byJMitieu  of  the  peace  fa- the  laid  c«it>^,  acHng  wilkin  Ike  mid  [<!>«• 

iBU^iten-  dred],  an  lA*         day  qf       ,  18     . 

f^iTi^lhil^^.  'T  appearing  la  w,  upon  trldtnct  IkU  day  rettived.  Ihal  «tgMenl  iMterMk 

uarJtr  13  Ota.  X  c.    cannel  cemeenienlly  be  had  alikin  Ihe  leaile  landi,  wmmon  gnnndi,  rivrri,  «r  Ik  ml  i, 
1t,t.tJW-  Mr  JK  Ikt  inelaied  landi  or  graundt  lying  vilkin  Ik*  [pariik  ^]  qf  A.,  in  Ike  mid 

[kundrriT],  for  Ihe  repair  of  Iht  higkwayi  wUkin  Ike  laid  {paHek  ^.1,  mor  in  li* 
fMUlt  landi,  emnman  graundt,  riceri,  or  braaitt,  vUM»  Ike  [poHit]  y  B.,  njfihj^g 
(0  Ike  laid  [pariik  S[C.]ofA.,  tee  do  hereby  give  our  lieenet  to  Ike  tnriKfir  firtU 
K^d[pariik]ofA.,  to  learch  far,  dig,  gel,  amd  carry  land,  gratel,  chaOt,  ilmt,  and 
oDiir  materiali,  mlhin  the  inclaeed  landi  orgroundi  if  C.  D.,  mitkin  Ik*  mdd  IparUk 
V-]  <^B.,  la  be  employed  in  Ike  repair  i^  Ike  kigkmayt  wiikin  Ike  laid  [parU]  ^ 
-*.,  il  apfMoriiu  from  evidence  laid  before  tu,  Ikal  Iktri  trt  pnper  ■iifiitiifi  mitkia 
c  laiii  hods  for  'he  pnrposes  nforr'iiiil,  lying  cn'irei-iiHt  lo  Ihe  mill  higkwayn  and 


*•• 
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•Uitrwim  bgpromred,  mid  tM  ths  said  A.  0.  hoik  r^fiued  to  per-  POEMa. 

mUtketmmeUhegmikendf  iahenffm^lketoUJ.S.pra^thih9Comtider»i  ^ 

tr^er  vfrne,  the  s^djuBtict^  in  tke  premises,  aecordimg  to  the  form  of  the  statute  in 
meh  emoe  wuado  tmd  prmrided.  A,S, 

Bsddbiied  hefitre  mo  on  the  oath  of  the  said  A,  S,, 
the  dmy  0md  ifear  Jhrsi  abooe  wriiten*  jp 


(No.  S3). 

MiddfctfT. — TothesurveiforiifthehighwaffsfBrthelpaHsh'jsf      thitheThundred]    Lkeaee  tnmm 

ef       ,inthesaidcoaMtp.  i^jSTtS^JSi 

WHBREAS^  hymmaet  passed  in  the  thirteeuth  year  qfthe  reign  rfhis  late  Afo*   ■toim  upoa  Indo- 
jesip  hbsg  George  the  third.  For  the  amendment  and  preservation  rf  the  high->    !!Sr!?hkh^'^ 
wojfe,  Ike  eorwepors  are  mUhorixed  to  gather  stones  Iping  npon  anp  lands  orgrotrnde    (oj^  *^^ 

wiiUn  their  Kbertp,  for  the  mse  and  ben^  of  the  highways,  but  not  without  the 
eeneeni  ef  the  oeenpiers  of  sutk  lands,  or  a  Ueeneefrom  a  justice  rf  peace  for  thai 
pmpoees  and  wktreae  U  appears  to  me,  E.  P.,  one  tfhis  Mqf  est/ s  Justices  qfth^ 
peace  for  the  said  eemntp,  and  acting  urithin  the  said  [hundred,  ^.jupon  the  oath  ^ 
the  said  emrvepor,  that  he  hath  applied  to  A.  B.,  iff  ,  for  his  consent  to  gather 
itonesfirom  the  lands,  called  or  known  hy  the  names  of  aid  ,  in  his  occupation^ 
mUhin  the  said  [jpari^  ^c.^tfor  the  purposes  qforeudd,  and  that  the  send  stones  are 
necessary  for  the  repair  of  the  said  highways,  and  that  the  said  A,  B,  hath  refused 
to  permit  the  same  to  be  gathered:  and  the  said  A.  B.  having  been  duly  summoned 
to  appear  before  me,  to  shew  oause  why  such  perwUssion  should  not  be  granted,  and 
having  apfpeared  h^ore  me  accordingly!  [at,  having  sent  his  steward  or  agent, 
or,  C  IX  on  Alt  behaJ^,  to  attend  me  upon  that  occasiouf  or,  but  not  having 
appeared] ;  /  have  heard  what  has  been  alleged,  and  taken  the  said  matter  into  con* 
uderatioms  and  am  qf  opinion,  that  the  said  stones  are  necessary,  and  ought  to  be 
gathered  and  carried  away  for  the  purposes  aforesaid  :  Therefore,  I  do  hereby  give  my 
Geeuee  ta  the  said  surveyor  to  take  and  carry  away  the  same  accordingly.  Given 
mif  hand  and  seal,  the        day  of       ,  IS    . 


(No.  24). 
MttMlfifg^     At  a  specitU  sessions,  held  at  ,  in  the  [hundred]  qf         ,  in  the  said   Order  of  Jtutica 

!!Sf*''iL.,^*^.^r^liSi  '  'ni  JuHhes  qf  the  peace  for  the  said  county,    g^-J^S^Sgr. 

aeiing  wtthin  the  said  Ihandred].  way*  whkh  mMt 

Tothesmrvejfors  efthe  highways  for  the  [parish,  ^]  qf       ,  in  the  said  [hundred].   """^J^V^*  ^g^ 

IT  appearing  to  us  that  the  highway  lying  between  and        ,  within  your  li-   «.  fs  {b). '  ^ 

ierip,  ie  verjffimstderous,  and  in  bad  repair,  and  being  qf  great  public  use,  we  do 
hershp  order,  thtU  you  repair,  or  cause  Ate  same  to  be  repaired,  iifore  the  day 
^        nexU     Givmt  wilder  our  hands  and  seats,  this         day  qf         ,18    . 


(No.  25). 
ICddlMez. — At  a  special  sessions,  held  at      ,  for  the  [hundred]  i^       ,in  the  said   Pveoept  for  eim- 
tousUn,  before  justices  of  the  peacefor  the  said  county,  acting  wUhin  the  said[hun'    SiSto'wGio. 
dredj^omthe         day  qf  3,  c.  78;  s.  86  (c). 

To  the  surveyor  qfthe  [parish]  ef         ,  in  the  said  [hmndretl]. 

YOU  are  hereby  required  forthwiA  to  erect,  or  cause  to  be  erected,  in  the  mostcojP' 
wenknipiaee  upon  the  highway,  lying  between  and  ,  within  your  Uberty, 
uhere  the  roads  cross  or  branch  out,  a  guide-post,  with  proper  inscriptions  painted 
tn  both  sideethereqf,  in  large  legible  letters,  denoting  the  towns  qf  and  ,  [or 
«dicr  placet,  aa  the  jnsticaa  shall  think  most  proper]. 

Where  graduated  stones  or  posts  are  necessary  to  prevent  accidents  from  deep 
walen,  mry  U  as  under:]  In  the  most  convenient  place  upon  the  highway,  at  the 
approach  or  entrance  on  each  side  qf  the  ford  or  water  called  ,  at  ,  within 
your  liberty,  graduated  posts,  denoting  the  depth  qf  water  in  the  deepest  part  thereof, 

(«)  Tiie  act  gives  this  form,  wet  ante,  S3.         (c)  The  act  gives  this  form,  see  ante,  96. 

(6)  Tlte  act  gives  this  form,  see  ante,  35. 


I^igft&ui^  fi  (StntiBl 


[txxvn. 


*¥■] 


VI.  ^onu  m  ts  SBibnifiig  or  Bibert<tit.lrc  ftfrttMS*. 

{No-  28). 

lU.^r^t&i'       '>■  "(iV ""*"  '*«  [himdrtd  }[<.']  cf        ,  mlhin  Hit  utid  etmnlif,  htang  apoit « 
lunliv]  u  high-    finai,  Oiat  a  etrtaiti  fori  ef  tie  kigkitay  tttaeat         and         ,  in  Iht  (jisrii*  ^ 
a2^ a"*^^   m    ^        ,  bi  tA>  nU  [tunJrciJ],  ftr  Iht  Imgtk  cj        ym-dt,  or  OertaboiUi,  a^  fi 
(MO.  .c.;B,bie    fj^gf^iy^KrU^j,  (^jijan  hemnlii  aaiuBiii,  U  fir  the  grealft  pari  dm^  ^r- 
r««F,  (nd  cannot  be  convenient] if  enUrged  and  nude  ammodioiu  fbr  tiHTeUeci, 
without  diTertiiiK  uid  taming  the  tame;  and  hnnng  riewed  ■  coune  propowd  ftr 
theuid  ncwhlgbwiy,  thrDugh*/Ae  loii^anf  fTHndf  ^         a*d         ,i^UKleiiglh 
rf  j/ardi,  or  Ihereabaati,  and  of  tht  breadth  of  ftel,  or  UitTtabaiilt,  po^ 

tUxlarly  denribed  in  the  jAatt  htrtxnlo  antuitd,  aliich  wt  IMsjI  wiU  be  maeil  wmrt 
ctumodimu  to  the  publie;  We  do  hereby  order,  that  the  taid  highaay  be  diTcitnl 
•nd  turned  t  through  the  iaadt  oforeMoid;  and  that  thitmnreyar  y  the  Ughicaffir 
Ike  [poriik  ^.J  tf  ,  tehere  the  laid  old  highica;/  litt,  dafertkwilh  proceed  te 

treat  and  mate  agretmeni  leUk  the  taid  and  ,  for  the  ntompemee  ta  be  made 
jpr  the  eidd  gremd,  and  for  the  making  laek  dilrAet  aad  ferate  at  ekall  it  ■«• 
nuory,  IB  lacik  mamer,  teitk  laeh  approbation,  and  Ajr  fiwnii^  tuck  WHatnrtt 
and  dirtclioni  ra  aU  rewptett,  at  are  aarranled  and  prtteribed  by  tke  tialale 
wad*  in  the  lUrUrnlh  year  ^  the  reign  of  tut  laU  Majetty  king  fStvrgt  Ike  tUr^ 
For  the  amendment  and  pretervalien  ef  Ike  kighwayi;  and  ■■  eaee  lack  agret- 
meni tkaU  be  made  ■>  aforeiaid,  lee  do  order  an  equal  aiteetmenl,  not  eteeeding  Ike 
mit  cfiizfenee  in  Iht  pound,  to  be  made,  levied,  and  collected,  iipni  ail  and  etery 
tktoeafiertqflandt,lenemeiile,vo«di,  Hthei,  and  keredilamentt,  in  the  taid  [pariik 
^■'Jof  !  and  Ikal  Ike  money  ariiing  Ihrrenpon  it  paid  and  applied  in  making  tack 
recompenie  and  latiiftclitn  ae  i^rttaid,  pnrtuani  to  the  direelioni  of  Ike  taid  acL 

J.B. 
CD. 
•  Wlien  it  it  only  to  be  widened,  leave  out  the  wordi  in  Roman,  andiiu«Tt*'M 
may  it  eotvtnitntly  enlarged  and  widened,  by  adding  Ikenia  from." 

t  When  it  if  onlf  (obe  widened,  omit  theie  worda,  and  nj,  "tndtned  emit*- 


(Ho.  K). 
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fenm  cr  persons  far  thtfuH  valus  thereof:  (rt  servings  nevertheless,  to  ,  a  free  forms. 

fssaage  far  persons,  horses,  cattle,  and  carriages,  through  the  land  and  soil  of  the  said 
di  highway,  to  and  from  the  [^Unui,  4^.]  belonging  to  him,  called  ,  according  to 
kit  ancient  usage  thereof). 

If  there  are  more  bighways  than  one  to  be  stopped  up,  there  should  be  a  separate 
order  for  each. 

*  This  to  be  inserted  where  necessary,  and  to  be  varied  as  the  circumstanced  of  the 
eafc  may  require. 

(No.  29). 

WE  the  aboee-named  justices  do  certify,  that  the  old  highway,  hereinbefore  men-    certilleate  to  bs 
tioned  and  described,  was  sold  by  the  said  surveyor  to         ,  with  our  approftation,  fw   written  under  such 
Ift^  Mai  ef        ;  which  sum  we  do  order  the  said  to  pay  to  the  said  surveyor,  to   ^"^^  ^)* 

be  applied  in  purchasing  the  land,  and  making  the  said  new  highway ;  and  if  any 
surplus  rewuuns,  we  do  order,  that  the  sante  shall  be  applied  for  the  use  of  the 
higkmayt  wiikim  the  said  [parish  4*^.]  of 


(No.  30). 
BECBlTEDthe        day  of        ,  from  the  said        ,  the  sum  of        ,  being  the  full   Receipt  for  pur- 


cesuAderaiiom  money  far  the  purpose  rf  the  said  old  highway  hereinbefore  described,   [h«»gjPoyT»  to  be 

'Mich 


uaUMddorders'md  certificate.  °       '  '"  SrtSS'l.SSf;."' 


(6). 


(No.  31.) 

Middle  sex. — fFE,         and  ,  esquires,  two  of  his  Majesty's  justices  ^  the    Order  of  justices 

peace  far  ike  send  comtUy,  at  a  special  sessions,  held  at       ,  in  the  Ihundred']  <if       ,    for  dWertlni;  and 
inthesmsdcmaUy,onthe      day  tf      ,  one  thousand  eight  hundred  and      ^having,   ^^y^ffulS^ 
upon  wUw,  fimnd,  that  a  eertasM  part  ef  a  highway  ^c.  within  the  [parish  4^.]  ^  way,  or  footwav. 
,  m  the  said  [hundred],  lying  between       and       ,  for  the  length  qf       yards,   Z,\iSS!£^m 
or  thereahouis,  and  particularly  described  in  the  plan  hereunto  annexed,  may  be   landsolNiny  per- 
ikeited  amd  turned  eo  as  to  wtake  the  same  nearer  (or,  more  commodious)  to  the   »cm  who  comenta 
public;  amd  haeimg  viewed  a  course  proposed  for  the  new  highway,  in  lieu  thereof,    ^'^^^  (<^)- 
tkreugh  the  lands  and  grounds  of       ,  rfthe  length  of       yards,  or  thereabouts, 
and  Sf  the  breadth  ef       feet,  or  thereabouts,  particularly  described  in  the  plan  here" 
aato  annexed :  and  having  received  evidence  of  the  consent  qf  the  said        to  the  said 
vets  highway  being  made  through  his  lands  hereinbefore  described,  by  writing  under 
huhamd  and  seal,  we  do  hereby  order,  that  the  said  highway  be  diverted  and  turned 
through  the  lands  t^oresaidi  and  we  do  order  an  equal  assessment,  Ij^.  (in  the  same 
fbnn  aa  before  mentioned,  (No.  26). 

(No.  32). 

I,  J»  B.of        ,  in  the  county  ef       ,  being  owner  rfthe  lands  described  in  the  Coossnt  ftom 

fim^  hereunto  aaneeed,  through  which  part  ef  a  certain  highway,  lying  between  owners  of  theland 

end        is  intended  to  be  diverted  and  tamed,  (in  consideration  ^  the  sum  qf        ,  ^Jj^tj^wayb* 

ft  be  paid  lo  me  for  the  said  land  and  the  soil  thereof;  or,  in  consideration  of  the  promsed  to  be 

laid  M  highway  being  sold,  exchanged,  and  to  be  vesUd  m  wte,  and  also  of  the  sum  ^^^  under  Uke 
ef          ,  to  be  paid  lo  me,  as  the  case  may  be,)  do  hereby  consent  to  the  making  and        ^' 
eeniinming  ench  new  highway  through  my  said  lands.     Given  under  my  hand  and 
seal,  thu         day  of        18     . 

(No.  33). 

NOTICE  is  hereby  given,  that,  on  the        day  of        last,  an  order  was  signed  by  Notice  of  order 

/.  fF.  and  T.  H,,  two  qf  his  Majesty's  justices  of  the  peace  in  and  for  the  county  of  Jj^fe'^iS^ 

*     >  f"'*  \j^  ^^  order  be  for  turning,  diverting,  and  stopping  up,  Sfc,  here  so  state  SSemSaiy 

highway,  under 

WGeo.3,c6B(e). 

(a)  TheactgiTe8thMform,seeaii/e,40.  c.  08,  s.  2,  ante,  42. 

(  b)  The  act  gives  this  form,  see  etnte,  40.  (<n  The  act  gives  this  form,  see  ante,  42. 

(c)  The  13  Geo.  III.  c.  78,  gives  this  \e)  The  act  gives  this  form,  wetante,il. 
form.   See  that  »ct,  and  the  55  Geo.  III. 


^{glitDBes  hi  ^Genend- 


Kxxyn. 


-  H,tuii6fcnbt(tiiaitiiiiorixndtoh«iiinud,dhKrled,tmditapf»d%pi — iTtbeotdc 
b*  fcrtfafwAy  up  a  melni  road,  her«K>  itate  it,  (iid  dncritM  ibe  nadordaredtobi 
tiapptd  up),  wid  that  tkt  Had  oriirr  iriU  be  loilgtd  trilh  tht  cfar*  cf  OtpttrfitUi 
laid  eamnig,  at  tht  general  quarter  teitiimi  cf  the  peaet  M  t*  MJtn  at  ,  <■  mi 
fir  thtiaid eamUf,  im  llu  dag  of  ueiti  aadaita.lhal  Ikt  tatdardtr  wiaal 
Iht  $aid  quarltr  teMilamt  It  cm^lrwied  and  enrvlbd,  ualta,  upi 
MM  la  bt  Urn  made.  It  1«  elhtmin  dttenntmed. 


VII.  ;f  ormi  n  to  ^ifttM  Smtosi  mi  Vn^  fi 

(No.  34). 
Pmntb)  high        Codnlf  of)  To  J.  FT.,  high  comtabU  o/*  tlu  {hiadrid}  nj  ,  in  the  laid  eaaatg 

Mdw^for^^  f  £.  taoafhu  M^ttty',  Jtutieei  i/  tte  ;>«>«  /or  tht  Had  eanty,  (one  mktrt^ 

nirantatuka  it  aj  the  junnimj,  ifo  htrtby  require  j/ou,  nuudiofaiy  upon  the  receipt  hcrttf,  <• 

ofhMim^wl  '""'  S""' •""T""''  '"  all  the  petty  cimttablei  vithin  yimr  laid  [kimdnif],  in  tkefirm 

ci  HflKt  to'eut.  A(r«H  in^wd.     Ciwn  ■ndn-  our  JkaH^  owj  jcob,  (to         Aig  of         ,  in  tht  ytir 

*t^ ^«"j™">  tf  our  Lord  one  Ihmuand eight  hiutdred  and  It   a\ 


(No.  M). 

nulla        B  Y  uirlm  of  a  precept  fiom  fvo  i)f  hit  J/qjetty't  jtatteei  tf  tht 
^^f  coKufy  ^        ,  aethtg  inlAin  the  *iad  [fanAvri],  to  me  directed,  yM  ■ 
fwrcit  (o  gtoa  lUfiM  fa  the  tarveuort  of  tht  hifhtrofl  mlUii  ynu-  tad 
Ihtf  art  pertnaUy  la  appear  itfore  the  laid  jattieet,  at  a  tptiaal  tatk 
farthitaid  \himdrtd]  ^         ,  for  neeatiag  the  parpttet  if  Oit  aelt 
Ughitayt,o»         ,  the         day  of        next,  at  the  hour  of        .JnlAc, 
tatu  day,  at         ,  in  the  laid  cimnly,  Iken  and  Iheri  fo  aukt  rltMnu 
the  itali  tf  ali  the  r«adt,  eanmen  hightayi,  bridgti,  amitwjfi, 
dUdUi,  md  tBattntanei  a^trtabdng  to,  and  if  ail 
made  apBa,  Iht  inHmJ  highioaift  »ilhi§i  their  reipnUti , 
or*  imeytri,  tmd  alto  <f  all  permi  aha  haae  ntgUtted,  or  thdU 
imld  etmeltile-wiek,  la  cat,  prune,  tmdplaih  Iheir  hedge*,  ttaO,  p 
tree* grOHlng  inar  near nich  hedgei  and feneei  at  ai{/iin  the hightoayt, 
Oe  ditehei  and  wall 
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PORMt. 

(No.  87).  

NOTICE  is  hereby  givem,  thai  a  •ftlry,  orpmbUe  wteetingt  will  be  held  at      ,  on   Notice  for  hoUtag 
the       dmyaf        next,  at  the  kemr  ef       im  the        no^,  in  order  to  eoneult  aboui  ^  ^^fTh^^^l^ 
tie  timet  when  U  will  be  moet  convenient  for  the  inhabitants  of  this  parish,  SfC,  to  be   under  isG^S, 
ueesedfrem  being  called  forth  to  perform  their  statute  dutUt  according  to  the  indul-  c.  78*  ••  66  (a). 
fence  gioen  them  by  the  act,  passed  m  the  thirteenth  year  of  the  reign  of  his  Majesty 
hmg  George  the  thirds  For  the  amendment  and  preservation  of  the  highways. 
Doted  the         day  of         ,  18    .  ^^  constable,  [headborongh,  (jtr.] 

See  a  form,  infra,  as  to  meetings  to  appoint  surveyors. 


viii.  ^oxTM  83  to  t^e  J^ttrbcfion  oC  fttgtluasK. 

(No.  38). 

mddlewz.— 'To  the  constables,  headboroughs,  and  tithingmen,  within  the  [^hundred,   Wamat  for  aU- 
riSmg^  dimsianj  liberty,  or  preeinet,  as  tlie  case  sliall  l>e], of  ,  in  the  said  |°S *PS?^!^ 

••"■f-  and  for  fixing  that 

IN  order  to  carry  into  execution  an  act  made  in  the  thirteenth  year  of  the  reign  of  of  the  Justioci  fbr 

MslaUMt^esty  king  George  the  third.  For  the  amtndment  and  preservation  of  the  ^^{?^^S^3 

fMSehi^sways,yeiu  are  hereby  severally  required  forthwith  to  give  public  notice  to  the  cSLs,  c  78,i.  !• 

dnuihmm  dens,  surveyors  of  the  highways,  and  householders,  being  auessed  to  any  iP), 

pmoMoi  orpmhUeraU  within  your  respeetioe  liberties,  that  they  do  assemble  on  the 

nod  day  of  September  next,  at  the  cAareA  or  ehapel,  or  tf  there  shaU  be  no  church 

then  at  the  usual  place  of  public  meetings  with^  their  respeetioe  liberties, 

^eleven  la  the  forenoon;  and  that  the  mafor  part  of  them  so  assembled  do 

a  Met  ^the  names  of  at  least  tenpersous  living  therein,  who  each  ef  them  haee 

iands,  tenements,  or  hereditaments,  lying  within  the  same,  ht  their  own 

tkhtt  at  in  rMl  of  their  wives,  of  the  value  rf  10/.  by  the  year;  or  a  personal  estate 

^€he  nedme  tf  100£.;  or  are  occuiiers  or  tenants  of  houses,  lands,  tenements,  or  here- 

wwmts,  4  the  yearly  value  qfzOL    And  if  there  shall  not  be  ten  persons  having 

fmat^fieatione,  then  that  they  do  insert  in  suc^^t  the  names  of  so  many  of  such 

are  so  qualified,  together  with  the  names  of  the  most  sufficient  and  able  iu' 

not  so  qualified,  as  shall  make  up  the  number  ten,  tfso  nusny  canbe  found; 

ffuttp  m  asauy  as  shall  be  there  resident,  to  serve  the  qffiee  of  surveyor  of  the  high- 

^Ofs:  Aad  ffom  are  also  severally  required,  within  three  days  after  making  the  said 

S^tadeMuera  copy  thereof  to  one  ef  the  justiees  of  thepeaee  of  the  said  [hundred, 

dkfieiom,  SfC,  as  tlie  case  sliall  be],  Hoing  is  or  near  the  same  [parish,  4*^.]; 

alea  tagiee  personal  notices  to,  or  cause  notices  in  writing  to  be  left  at  the  places 

of  the 


seweral  persons  containsd  in  such  list,  hsforming  them  of  their  being 
'ia  the  intent  that  they  may  severally  appear  before  the  said  justices  at  their 
to  be  holden  at  ,  within  the  said  [hmndred,  ^v.]  on  the  day 
next  ensuing,  at  the  bear  tf  in  the  forenoon  of  the  same  day,  to 
e§iee,  if  they  shall  be  appointed  thereto,  or  to  shew  cause,  if  they  have 
their  being  appointed;  and  you  are  likewise  to  give  notice  to  the  present 
ofihe  highways  within  your  respective  liberties  to  appear  at  the  same  time 
adpiaee,  and  produce  such  aeeounts  and  lists  before  the  said  justices  as  are  required 
kg  Ae  said  met;  and  you  and  each  pf  you  are  personally  to  appear  before  the  said 
at  their  said  special  sessions,  and  then  and  there  severeily  deliver  to  the  said 
the  said  original  list  or  lists  taken  within  your  respective  liberties,  and  give 
of  the  execution  of  this  our  precept.  Given  under  our  hands  and  seals, 
day  of        ,  in  the  year  of  our  Lord 


(No.  89.) 

JLISTofthe  several  persons  named  for  surveyors  of  the  highways  for  the  [insert  the  Liit  of  persons  to 
■K  of  tbe  parish,  township,  or  place],  at  a  meeting  held  at  ,  in  the  said  ,  be  Teturned  to  the 
k         dayof        ,  18     .  J.K  Justices^. 

C.  D.  S^c. 

[Tlds  is  to  be  added  when  a  particular  person  is  recommended.] 
We  wheee  names  are  subtcribed,  being  two  parts  in  three  rf  the  persons  assembled 


(a)  The  act  gives  this  form,  see  ante,  48.      {b)  The  act  gives  this  form,  see  ante,  49. 


IQigllfDass  in  <Statxal.  [f  XXVIL 

ol  Ihemetting  ^forttaid,  do  agrei  In  Iht  ehtiti  ^  A.  S.atafl  pirimi  It  wrw  lb 
(ffict  of  imyoT  far  Iht  [inMCt  Ihe  pamb,  Ac]  q/ortioU,  amJ  ■■  lit  mtltwKmct  U 
Urn.  if  Jtr  kit  IraubU  u  tittuUmg  Iht  umt  for  Iht  gtar  tiu^mg:  nmd  wt  ii 
netmrnndlhttaid  A.  S.  It  Iht  jutlicet  for  Ihtir  ^jpaintmaU  aectr^aglg. 


(No.  40.) 
A.  B,,  lakt  notice,  Ihal  jrou  leert,  al  a  metling  htU  at  [inicrL  die  Dame 
"  parith,  (kc]  m  (Ac  daj/ of  ,  namtd  at  one  of  Iht  pertau  lo  be  rilaratd 
jatliett  aifil  to  trrvt  At  nffict  ^twmgorfor  Iht  lald  [poriiA,  ^.]  for  Iht  gf 
ttii*g;  and  if  yott  Aom  raiy  caiut  to  then  vhy  j/ou  should  no!  bt  appamied  it 
neh  ofiet,  SHw  mail  mote  tkt  tamt  appear  brfori  Ihtjutlicei,  al  Iheir  tptcial  tti 
la  it  heUea  al         .on  Iht         dag  t/         mtzt. 


A.  B. 


J  Headbaroagh,  OI 
L[aa  the  cue  di 


I  be.] 


(No.  41). 

>    C0DnI]raf .  Al  a  ipecial  leulimt,  htid  al        ,  in  Iht  {huadnd]  ^         ,  bfjat- 

Hetuflhtptaaforthtmdcounlg,  aclingwUhin  the  t^d  \lmtiirt^,  m  Ikt 
day  of        ,   IB     . 

WE  do  hereby  nominatt  and  appoint  A.  B.,  r>/'[imert  (he  name  of  the  pariib,  ftci 
wberebeliveg]  ha  Ihtiaidlhiavirtiij.airoeyor,  [or,  mrvtytrt^^ the  highmat/i  wllkim 
Iht  taid  [pariik,  ^.']  fariht  gear  eiuuing  (c):  And  ytmlht  taid  A.  B.artfaUt/tllf 
and  frvly  lo  iiiciUe  the  laid  office  of  Btrvtyor,  aeeording  It  At  dirtcliant  rf  tha  ttattti 
patted  in  Ihe  Ihirlttnlh  ytar  qf  Iht  reign  tf  hit  late  Majeity  king  Gaergt  lU  Uikd, 
FortkiamtndmfnlandprtiirvatumoflhtkigkiB^t!  anabilTael  ^  Iht  mattrialfrli 
ofithieh  itaMt  it  htrtnnta  aiHuted.    Given  under  oitr  handi  and  ttaltUtt  dag  mid 


(No.  48). 
0^5,  A.  B.  mnityor  qf  Ihe  kigkwigtfor 
C.  D.,of      .art  bound  le  E.  F.,  of        ,  <{ 

paid  lo  the  taid  E.  F.,  hit  rxeeulori,  adminittratori,  or  atngnt;  / 
)M  hertbg  Und  onrielvet  itvtrallg,  and  each  of  our  htiri,  extcalerii 
Ian.     Dattdlkt         dag  i^        ,  18     . 

Tht  eandilion  tftkii  bond  it  each,    that  if  Ike  taid  A.  B.,  Ui 
-  ,d  faitUfull. 


IXXVn.]    Forms  as  to  Surveyors  of  Highways. 

^Kt,  praaUies,  amdjorfeiimres,  and  in  making  and  eotteciing  the  auessments,  and  in 
■■ifii|  tat  and  ttrving  ike  notices  authorised  by  the  fltt  passed  in  tite  thirteenth  year 
tfAs  reign  ef  hie  late  Majesty  king  Oeorge  the  third.  For  the  amendment  and  pre' 
lerMluMt  of  ike  highways,  and  in  sttch  other  matters  and  things  as  shall  be  reason' 
ably  required  of  you  by  the  said  surveyor,  in  the  execution  of  the  office  of  surveyor, 
pumumt  to  the  said  act;  and  you  are  justly  and  truly  to  account  with,  and  pay  to 
the  said  smrveyer,  or  to  his  order,  the  money  which  shall  come  to  your  hands  by  the 
means  ttforesaid.     Given  under  our  hands  and  seals,  the  day  and  year  above  men- 


101 


roRMS. 


(No.  44). 

I  jl.  B.do  swear,  theU  the  accounts  now  produced  and  delivered  by  me,  as  surveyor  Oath  to  Im  ad- 

4  the  highways  for  the  {jparish  4*c.]  of       ,  for  the  last  year,  are  just  and  true,  to  the  rotetotetgd^the 

bnt  of  my  knowledge.  So  helpj^e  God.  "'*~ 


turrefor  upon 
paainghbac- 
rounu  («). 


(No.  45). 
October, 
THESE  aeamnts  were  examined  and  allowed  before 


S?f>i 


liTii\ 


No.  (46). 

Middlesex. — WHEREAS  complaint  hath  been  made  unto  me,  A.  B.,  esquire,  one 
of  his  Majesty's  justices  ef  the  peace  for  the  stud  county,  by  the  oath  of  ,  surveyor 
if  the  highways  for  the  parish  of  ,  in  the  said  county,  that  C,  D.  of  ,  having  had 
due  notiea  to  cut  and  prune  his  hedges,  and  cleanse  and  scour  his  ditches  and  water- 
eeurseSf  within  or  adjoining  to  the  public  highway  between  and  ,  in  the  said 
parish  ef  ,  hath  neglected  to  do  the  same  within  the  time  required  by  such  notice ; 
and  that  the  teud  hath  caused  the  same  respectively  to  be  cut,  pruned,  cleansed, 
and  scoured,  pursuant  to  the  directions  of  the  act  passed  in  the  thirteenth  year  of  the 
reign  ef  his  late  Majesty  king  George  the  third.  For  the  amendment  and  preservation 
^the  highwasfs,  and  hath  expended  therein  the  sum  of  ,  as  appears  by  an  ac 

count  now  produced  to  me,  which  I  think  a  reasonable  charge,  and  do  therefore  allow 
the  same,  and  hereby  ordier  the  said  C.  D.  to  pay  the  said  sum  of        to  the  said 
mttni  six  days  from  the  time  of  his  being  served  with  this  order.     Given  under  my 
this        day  of 


Allowance  of  th« 
account*  (6). 


.Vllowance  of  ex- 
peiiaes»  ftc  of 
•urreyorit  to  be 
repala  by  the  poa- 
•enors  or  the  lands, 
Ac,  and  order  of 
Juitice*  for  that 
purpose  (c). 


(No.  47). 

See  the  Ibnn,  post,  (No.  50),  and  a  rariety  of  others,  relating  to  the  office  and   Noticca  twm  aur- 
dstj  of  nureyon,  in  the  general  Wat  of  forms,  ante,  85,  86.  veyon  to  remove 


eron 
luuani 


nu 


CCBf  6k» 


(No.  48). 

Coonty  of .  BE  it  remembered,  that,  on  the      day  ef      ,  in  the  year  of  our 

lord  ,  at  ,  in  the  county  of  ,  J,  S,  came  brfore  me  IF,  H.,  one  of  his 
Majextffs  justices  of  the  peace  in  the  said  county,  and  informed  me  that  W,  B.,  of  the 
hemlet  or  diaision  of  B.,  in  the  township  ofC.  in  the  said  county,  {farmer),  was  sur^ 
vtymr  ofiha  highways  within  the  said  hamlet,  for  the  year  ending  at  Michaelmas  last 
pest:  amd  that  qfUrwards,  to  wit,  on  the  day  of  now  last  past,  at  O.,  in  the 
emsniy  e^aresaid,  a  certain  book  rf  accounts  ef  the  said  W,  B.  as  such  surveyor,  and 
flirtam  aeeeeementsfor  repairs  of  the  said  highways,  were  settled  and  allowed  by  J.  H. 
derk^  amd  J.  W.  esquire,  two  cfhis  Mqjesty*s  justices  of  the  peace  in  and  for  the  said 
emmty,  pmreuamt  to  the  statute  in  such  ease  made  md  provided;  and  that  after' 
wmnde,  to  urit,  from  thoneeforth  to  the  time  of  exhibiting  the  said  information 
and  eoaspiabU,  there  was  a  churchwarden  and  overseers  of  the  poor,  to  wit,  J,  J,, 
ehmrekwardeu,  amd  L.  M,  and  N,  P.,  overseers,  duly  appointed  in  and  for  the 
temnship  of  C,  eforeeaid,  including  the  said  handet  or  division,  and  that  the  said 


Convictloii  on  13 
Geo. 3,  c.78»e.48, 
of  a  suTTcwor,  for 
notddlveringOTer 
his  books  of  ac- 
count to  the 
diurchwardens* 

Ac.  {If), 


{a)  Tbe  act  givet  this  form,  see  ante,  57.      55,  57. 

(b)  The  act  gives  thiafiMrm,  see  ante,  57.         (d)  See  a  form  in  Paley  on  Conyic- 

(c)  The  act  g;iYCS  this  Ibnn,  see  ante,     tions.    See  the  act,  ante,  57. 

VOL.  III.  I 


W.  B,,  itiTiit  aU  Hit 
ekmn^HBorien  and  arrr 
m  Hltttd  aad  milimtd 


l^fglliDa^  in  eKmnal.  [  |  XVni. 

K  tait  ufarttidd,  at^tcttd  It  IraiumU  mud  dtUatr  to  nc* 
n,  or  DBjF  or  rillur  ^  UitM,  Iht  laid  boot  and  onniamtt 
aforemdd,  eamlmrf  tt  the  firm  ig  On  iUOhU  in  ntek  cam 
rreapim,  ^  [conclude  H  In  the  (brm  of  coovlctioii  giTcn 

by  the  wli  patl,  (No.  BO).] 

Set  the  fomw  of  InfbrniatiDo,  Wunnt  of  IHitKU,  Ac,  given  bj  the  act,  pml, 

(No.  78}  to  (No.  84),  *od  which  roar  he  readily  framed  to  nint  the  oSence  em- 


it VnicntrfngR  (or  NttlMinti.  ttr.  to  RitllMp. 

(No.  *B). 

lannutai  lad  The  IS  Geo.  III.  e.  78,  giree  the  rornrnl  piTU  of  the  infotiDatlon  and  cooTicdon, 

■*>"■«■• '■^    whidt  willbe(bundfx»(,  (No.  79.  BO).     The  oBtince  may  be  ititedthiu:]— TIMm 

^ilrivta^s*'aR   ^.aSllu[parvh]a/^.,C.D.,af    ,  in  llit  laid  conly,  {farmer),  being  tktu  and  Ikm 

Ih  wi«i*Df  )m-   (Ac  nRtr  o/  a  eerlain  [tcaggon},   having  the  mit  and  bollum  o/  the  filliat  ^  Ot 

UBimdthio).    uheeUthtTBtfefthebrtadthcf       incka,  md  E.  F.,  ef         ,  ia  the  laid  caaitf,  (Jm- 

tourer),  being  then  and  Ihtri  Ihe  drictr  of  the  laidicaggBn,  the  laid  B.  F.  did  Uitn 

and  iMere  drht  the  laid  vaggen  upon  a  cirlaim  kiglmi/  Ikert  lilualt,  (not  haing  a 

ivnpikt  road),  Iht  laid  waggon  being  then  and  there  drawn  bg         horu*,  ieing  [(M*l 

heriei  mart  than  are  limiled  and  aUiMetd  by  the  ilalutt  in  thai  behalf!  eentnrf  to 

ike  itaiale  made  in  the  tkirletntli  year  ^  the  mn  s/'  hit  late  M^eety  Hag  Qnrgi 

Ike  third.  Far  tke  amendment  and  preeervalien  efthe  kighvayi. 


(No.  SO). 
To  C.  D.,  0^ 
IN  pKrnmet  t^  the  direetiant  given  bytkeaclpaiiedimlketldileentkgtarfflka 
rtig*  i^hii  tale  Majtity  king  George  tke  third,  Far  tke  amendment  and  pnttrvaHtm 
,    c^tbe  higkiuayi,  I,  A.  B.,  nneyar  of  tke  kighuayi  for  Ike  Iparieh  ^r.]  ^        ,  d» 
kerebu  gin  jou  nellet.forlhunth  to  remote  the  ibmg,  [timber,  itene,  4^.]  placed  W 
■    yoa  in  a  certain  pari  if  Ike  king;  higkuny,lgingbettBeen       and         ,laf*e[fvU 
4t.]s/        ,  to  Iht  oUlnelion  and  aanoyanci  of  Ike  laid  highway :  [or,  jBrthiiltk  la 
enl,  pntnt,  and  plaih  Ihe  hedgii,  and  cut  or  pntne  Ike  treei,  and  to  open,  ebmaei,  mU 
teem  Ike  leveral  dilekei  and  teatereotiriti,  ielongiag  le  yau]  in  or  acv  Ihe  U^mag 
tfing  between         and  ,  to  tke  inleni  tkal  Ihe  water  may  be  dndmdjnm  On 

laid  highway,  and  Ikal  Ike  tun  and  wind  mat)  nat  be  exclmded  tram  Mdi  UghrnOM,  U 
Ike  pr^iei  thereof.     Dated  Ikii         day  of 

A-B. 


iXXVTI.]  Forms  y  Summary  Proceedings  for  Nuisances,  Sfc. 

Aali  wU  obey  thii  order  within  ten  days  from  the  date  hereof ^  that  then  A.  8,^  the  said 
mreyorf  do  cut,  prune,  and  plash  such  hedgeSf  and  cut  down  or  prune  and  lop  such 
trtesy  m  wutnner  directed  ky  this  order,  and  proceed  against  the  said  A,  O.  imme- 
Seidy  afierwegrd*  for  reeimery  of  the  penalties  and  charges  he  udU  thereby  incur, 
Gieen  wsder  omr  hands  and  seals,  the  day  and  year  first  above  written. 


103 


FOR  If  8. 


County  o: 


!} 


(No.  52). 

BE  it  remembered,  that,  on  the        day  of        ,  one  thousand  eight   informaUan  of 
,  ksmdredand      ,  the  undersigned  surveyor  of  the  highways  of  the  [parisK]   curveyor  agaimt  a 
4       ,  in  the  said  county,  informeth  and  maketh  oath  before  me,  J.  P,,  esquire,  one   p^^^' hedgn. 
^  hie  Majesitfs  justices  of  the  peace  acting  in  and  for  the  said  county  of        ,  that    Skc,  oolikeact  (a) 
J.  0.,of        ,in  the  said  county,  {farmer),  having  had  due  notice  to  cut,  prune,  and 
plash  his  hedges,  cut,  prune,  or  lop  the  trees,  and  open,  cleanse,  and  scour  his  ditches 
and  watercourses,  within  or  adjoining  to  the  public  highways  in  the  said  first  above" 
maned  I  parish'],  as  well  as  to  remove  the  soil  or  earth  dug  out  thereof,  hath  neglected 
lode  the  same  within  the  time  limited  by  law  and  required  by  such  notice,  contrary  to 
the  staistte  wsade  m  the  thirteenth  year  of  the  reign  of  his  late  Majesty  king  Oeorge  the 
thirds  For  the  amendment  and  preservation  o/T  the  highways,  which  hath  imposed  a 
fmfeiimre  of  ten  shiltingsfor  the  said  offence. 

Taken  amd  swam  the  day  and  year\  j   n  i       Surveyor 

abaae  wrUten,  b^ore  me,        J.  P,  f  ^'  ^'  \of  the  Highways, 


(No.  53). 

County  of  >  To  ail  constables,  tithingmen,  and  others  his  Majesty's  officers  of  the 
}    peace  whom  these  may  concern, 

WHBRKAS  complaint  and  information  have  been  made  upon  oath  before  me,  one  of 
its  Majesty's  justices  of  the  peace  in  and  for  the  said  county  of  ^  by  the  surveyor 
tfike  kigineaye  of  the  [forwA]  of  ,  in  the  said  county,  that  A,  O,,  of  ,  in  the 
teemiy  ^oresid,  {farmer),  having  had  due  notice  to  cut,  prune,  and  plash  his  hedgek, 
cut,  frame,  or  lop  the  trees,  md  open,  cleanse,  and  scour  his  ditches  and  waters ' 
temses,  within  or  adjoining  to  the  puldie  highways  in  the  said  first  above-named 
[pariski,  as  well  as  to  renwve  the  soil  or  earth  dug  out  thereof,  hath  neglected  to  do 
lie  same  within  the  time  limited  by  law  and  required  by  such  notice,  contrary  to  the 
statute  made  in  the  thirteenth  year  of  the  reign  of  his  late  Majesty  king  George  the 
third.  For  the  amendment  and  preservation  of  the  highways,  which  hath  imposed  a 
farfeitmre  of  ten  shillings  for  the  said  offence.  These  are  therefore  to  require  you,  in 
Us  Majesty's  name,  to  summon  the  said  offender  to  appear  before  me,  and  stich  others 
sfkk  Majesty* s  justices  of  the  peace  for  the  said  county  of  ,  as  shall  be  present 
et  the  ,  in  ,  in  the  said  county,  on  ,  the  day  of  instant,  at  the 
hear  ef  in  the  forenoon,  to  answer  to  the  said  complaint  tmd  information.  Her  em 
feit  mat,  as  also  to  make  due  return  hereof  at  your  peril.  Given  under  my  hand,  this 
day  ef        ,  one  thoasand  eight  hundred  and 


Summons  for 
like  offlencc  {n). 


(No.  54). 


The  13  Gca  IIL  c.  78,  gives  a  general  form  of  information  and  conviction  which 
B  iMve  ap^y  and  will  be  found,  post,  (No.  79,80).  This  offence  may  bestated  thus :] 
— Thai  CD,,^  f  in  the  said  county,  {farmer),  on  the  day  of  ,  in  the  year 
at  ike  [florisft]  tf  ,inAa  county  aforescad,  being  then  and  there  the 
of  a  certain  (bireh)  trUfStandisu  and  growing  in  a  certain  highway  there  situate, 
eatted  9  witkim  the  distance  qf  fifteen  yards  from  the  centre  qjf  the  said  highway, 
amd  pfwitrf  qfler  the  year  qfour  Lord  one  thousand  seven  hundred  and  seventy-four, 
to  wii,  «  ike  year  ,  did  not  cut  down,  grub  up,  or  carry  away  the  said  tree, 
wOkia  tarn  days  ofter  notice  to  the  said  C,  D.  by  A.  B,  the  surveyor  oftfie  said  Jugh" 
way  gimrn  im  that  Maj^,  but  wholly  neglected  so  to  do,  contrary  to  the  statute  made 
in  tke  tikbrtaenlk  year  tfike  reipi  qfhis  late  Majesty  king  George  the  third.  For  the 
amemdasesU  amd  preservation  of  the  highways,  which  hath  imposed  a  forfeiture  oflOs. 
for  ike  said  tfenee,  ife. 


^  Commitments,  213.    See  the  act,  ante. 

Sec  tbe  fonn,  Aroh.  Forms  of     00. 

I  2 


(a)  See  the  ac^  oii^f,  81. 


Information  and 
cnnvScUon.  on  13 
Geo.  3,  c.  78,  s.  6, 
for  allowlnff  trea 
to  grow  witnin  fif- 
teen vutb  of  cen- 
tre of  highway  (b). 


(tto.  5S). 
:.  78,  give)  ■  grneni  form  of  infolmi 


[S  XXVII. 


—TlulC. 


InfomutMi  iDd  Th(  13  Geo.  III.  c        .„  „ 

OX" >ctlan  l^rnot    wju  apply  here  and  be  found f»i(, [No. 79.  BO}.    Slate  tbli  oBence  Ihui :]— 

;^SStol^.W^-      O.,  cf  4-c.   ifanur),  m  S,c^  at  Ifc.,  aforaaid,  occopyra;  Ihin,  amd from  fteaw 

■ly,  undR  13Ceo.    AicAerto,  certain  land;  adjoining  lo  a  ecrtain  highway  Ikert  lituale,  IkratigM  wUet 

3.  cT*.  »-e(«l-        landt  Ihi  aialir  halh  wed  (o  pon  ^wi  (if  laid  highicag,  did  ncl,  afltr  ten  dayt' 

nolice  to  Iht  lald  C.  D.  ty  A.  B.  Ihe  ntmtyiir  iif  the  laid  highteay  duly  given  ra  that 

behalf,  oral  any  ''»»  br/ore  Iht  fipiialiaa af  Ihi  laid  nolict,  (/pen,  eltanie,  andicciir 

the  dilchti,  watereoarua,  and  draini,  for  inch  mater  tt  jmn  vithmii  obtlrarlim, 

but  therein  made  default  i  toHtrarg  to  the  ttalvte  made  in  the  thirleenlh  year  tftht 

reign  of  hit  lalt  Majeily  king  George  the  third.  For  the  amendment  and  prtMcraatien 

Iff  the  highvagi,  yihichhatb  impoeed  a  Jor/eilure  rf  Itl:  for  the  iiud  offtnet,  l/t. 


(No.  56). 
I  To  the  eanilable  i^  the  parith  qf       ,  in  the  county  of 

i-XFORASMUCH  aiA.O.,  o/'  the  Ipariehl  of        ,  in  the  BOdeomalf^ 

(0  niL    J  ,  ii  convicted  brfore  me  J.  P.  etq.  ««  of  U>  Majeity'i  jaiUeri  if 

the  peace  in  and  far  Ike  laid  coHity:  for  Ihat  he  the  laid  A.  O.  ( being  the  eeemfirr  if 
iandi  neit  adjoining  to  the  common  highieay  In  the  laid  [  porii A]  if  ,  and  UaUe  la 
eleanee,  open,  and  icoitr  the  dilch  and  drain  lying  betaeen  the  (aid  enwa^  highwag 
and  the  landi  to  occupied  by  the  laid  A.  0.  at  afortiaid,  in  order  to  drain  tnd 
keep  dry  the  laidcommBn  highway  nett  unto  mch  dilch  ai  oflen  ai  occaiim  ihmild  ie. 
Olid  hating  bad  due  and  legal  Hatiee  from  A.  B.theiurveyorBflheiaid[paritk']  tecpen, 
tleanii,  and  scoar  the  laid  dilch  tr  drain  n  adjoining  to  the  laid  k^hiooy  ai  ajore- 
tidi),  halh  for  the  ipaee  of  Itn  dayi  (ffirr  inch  notice,  neglicted,  refuimd,  and  made 
default  in  opening,  cleanaing,  and  scouring  the  laid  ditch  or  drain  adjoining  to  Ike 
laid  highway  in  the  laid  [  porjiA]  of  ,  whereby  be  halh  for/tiled  Ike  mm  tf  In 
ikUUngi.  Then  are,  therefore,  in  hii  laid  Uq/eity'i  name,  to  command  yarn  to  lery 
the  1^  HOI  of  ten  ihillingi  by  diilrtn  ff  the  goodi  of  him  Iht  laid  A.  O. ;  a»d  ^ 
within  the  ipace  of  Jive  dayi  neil  after  tuck  diilreii  by  yon  taken,  the  taid  >■■•  if 
Itn  ihillingi,  logrther  with  the  reaionable  diargii  of  taking  and  keeping  llie  imd 
iiilren,  ihall  not  be  paid,  Ihat  then  you  do  tell  the  laid  goodi  »  by  you  ifiitntwrf. 
and,  OHlifthe  wmey  ariilng  by  inch  lale,  that  you  do  pay  Ihi  nod  mm  tf  ten  Mi- 
Ungt  to  him  the  laid  lurteysr,  lo  be  employed  in  luch  manner  oi  the  ilalmtt  in  that 
eate  direcli,  returning  lo  him  the  laid  A.  O.  Ike  ooerplui  upon  demand.  Gbien  >»- 
dtr  my  hand  and  ttal  thii        day  of       ,  in  the  year  ijf  our  Lord 

/.P.(L...) 
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(No.  58).  '"*"*"• 


The  IS  Geo.  III.  c.  78,  givci  a  general  form  of  information  and  conviction  which   infomuitkHi  and 
will  here  applj  and  be  found,  am/,  (No.  79,  80).  This  offence  may  besUted  thus:]—  coorictJao  oq  13 
ThaiaD,,cftkelparuh]o/       ,  in  the  said  countif,  {farmer),  on  the       day  of         t^'tii^Jl^*' ^' 
n  the  year  ^areuud,  at  the  [parish']  aforesaid  in  the  county  aforesaid,  did  encroach  awSKSS^a).*  °" 
nftm  a  certain  highway  there  situate,  by  then  and  there  causing  to  be  made  a  hedge 
[*' ditch,  or  fence**']  on  the  said  highway,  within  the  distance  of /if teen  feet  from  the 
centre  ef  ih£  said  highway  [stating  this  according  to  the  nature  of  tlie  encroachment]  ; 
cmtrary  to  the  statute  made  in  the  thirteenth  year  of  the  reign  of  his  late  Majesty  king 
George  the  thirds  For  the  amendment  and  preservation  of  the  highways,  which  hath 
impmed  aforfeiimre  of  40s.  for  the  said  ofence,  8fc, 


(No.  59). 

The  13X3eo.  III.  c.  78,  gives  a  general  form  of  information  and  conviction,  which   loftmnaLioii  sod 
•ill  here  apply  and  be  found,  post,  (No.  79,  80).    State  this  offence  thus :] — That  C.  conviction  for 
D.,  of        ,  in  the  said  county,  {labourer),  on  the        day  of        ,  in  the  year  afore-  Stalfi^^Sl  *oii 
jsiii,  at  the  [^parish]  of      ,  in  the  county  aforesaid,  in  making, scouring, and cUans'   highway,  on  13 
ing  a  certain  dUch  and  watercourse  there,  did  permit  the  soil  and  earth  dug  out  9^  ^  ^*  7^*  ^ 
Atreaf  to  remain  in  the  said  highway,  so  as  to  obstruct  and  prejudice  the  same,  for 
pee  daye  etfler  notice  thereof  to  h^  given  by  the  surveyor  of  the  said  highway  in  that 
bAaif;  contrary  to  the  statute  made  in  the  thirteenth  year  of  the  reign  of  his  late  Ma- 
jesty  king  George  the  third.  For  the  amendment  and  preservation  of  the  highways, 
•UeA  hoik  imposed  a  forfeiture  of  10«.  for  the  said  offence,  S^c, 


(No.  60). 

The  13  Gea  III.  c.  78,  gives  a  general  form  of  informationand  conviction,  which   Thelikefor  laying 
will  here  apply  and  be  found,  post,  (No.  79,  80).     State  the  offence  thus:] — That  timber.  &c  on 
C  D,trf     ,  in  the  said  county,  (labourer),  on  the     day  of     ,  in  the  year  aforesaid,   ^*>^^y* 
a  the  I  fMvisik]  rf     ,  in  the  county  aforesaid,  did  lay  a  large  quantity,  to  wit,  one  cart 
had  of  straw  and  dsmg,  ["  stone,  timber,  straw,  dung  or  other  matter,"  as  the  case  is] 
a  a  certain  highway  there  situate ;  contrary  to  the  statute  made  in  the  thirteenth  year 
of  the  reign  of  his  late  Majesty  king  George  the  third.  For  the  amendment  and  prO" 
serwatiem  of  ike  highways,  which  hath  imposed  a  forfeiture  rf  1 0«.  for  the  said  offence, 

(No.  61). 

The  13  Geo.  III.  c.  78,  gives  a  general  form  of  information  and  conviction,  which    InfonnatJon  and 
will  here  apply  and  be  found,  post,  (No.  79, 80).  The  offence  may  be  stated  thus:]—   g°7^^*<»  <"  13 
That  C.D„^  the  [parish]  (^     ,  in  the  said  county,  {farmer),  on  the      day  of     ,  in   SkJvtoJ^'* 
the  year  aforesaid,  at  the  {^parish]  aforesaid,  in  the  county  qforesaid,  did  set,  place,   ages  in  the  high- 
and  teaoemeerteun  waggon,  ["  waggon,  cart,  or  other  carriage,  or  any  plough  or  in-    ^^y  (^)* 
stnment  of  husbandry"  as  the  case  is]  m  a  certain  highway  there  situate,  so  as  to 
interrmpt  and  hinder  the  free  passage  qf  other  carriages,  and  ^  his  Majesty's  subjects 
the  said  waggon  not  being  then  loading  or  unloading  f  contrary  to  the  statute  made 
in  the  thirteenth  year  of  the  reign  of  his  late  Majesty  king  George  the  third,  For 
Ae  aasemdment  and  preservation  of  the  highways,  which  heUh  imposed  a  forfeiture  of 
19s.  for  the  said  effertee,  ^c. 

(No.  62). 

The  13  Geo.  III.  c  78,  gives  a  general  form  of  information  and  conviction,  which  information  and 

wiU  here  apply  and  befound,  post,  (No.  79, 80).  State  theoffence  thus :]— 7^<  C.  Z).,  conviction  on  13 

ef       ,  in  the  said  eoanty,  {farmer),  on  the        day  of        ,  in  the  year  qforesaU,  at  gj^i^iffiS  Sf  * 

the  [parish]  of        ,  in  the  county  aforesaid,  beittg  then  and  there  the  driver  [and  driven  (6). 
owner]  of  a  certain  waggon,  [*'  cart,  car,  dray,  or  waggon,*']  did  then  and  there 
ride  upon  the  said  waggon,  in  and  upon  a  certain  highway,  there  situate,  not 

(a)  See  form.  Arch.  Forms  of  Com-      mitmenU  and  Convictions.    See  the  act, 
nutuic'nt^     See  ante,  62.  ante,  G3. 

(6)  Sec  form.  Arch.  Forms  of  Coni-  jm 


)^gt)tiues  in  CGennal. 


[JXXVII. 


]  ;  oMAiarji  la  tkt  tlalut*  mmtt  it 
t/it  liirlienlh  year  of  the  reign  qf  hit  taU  Majuly  king  Gtirgt  On  JUrrf,  Ar  UW 
amendmrnt  and  prrtervotim  ^  the  highaayi,  akich  kali  impoiid  a/arfeilurt  if 
for  Ikr  mid  ofncc,  tfC. 


(No.  83). 

The  13  Geo.  III.  c.?tt,  gives  B  general  furni  of  infbrmBtioii 

,     will  hereipply,  iindberound,pail,  (No.  79,  SO).    SIbU  [he  aOfcnet  thui :] — TIM  & 

r-   D.,  of        ,  IN  tht  laid  eaualy,  farmer,  m  the         dag  of         ,  in  Ike  yearrforfaU, 

at  the  pariah  of         ,  in  the  county  afareetadi  did  lue  a  certain  waggon   \wminf  er 

carl,  ^-c.  ante,  S4}  a/  the  laid  C.  D.,  upim  a  certain  jmblic  Ughiray  Uirrt  tUaalti 

and  that  the  laid  C.  D,  did  not.  bffere  ht  to  lutd  the  tame  tifon  tkt  t^d  fnAHe  U^ 

•Hy,  caiae  te  be  painted  tpon  lome  coaipieMimt  pari  of  kit  laid  waggvm,  [imIs,  v 

cor/,  ^f .]  kit  Chriitian  namr  and  tarvame,  and  place  o/abode,  ht  torgt  (qfiMf  liUm, 

hut  en  the  contrary  thereof  did  then  and  there  nte  tht  taid  leaggou,  ^.  am  the  iM 

Ughuiay,  leilhout  the  namtt  and  dtieriptkmi  painted  Ikereaa  rttftetivelf  at  afin- 

ttid:  contrary  ta  tkt  tlnlutt  made  tn  tkt  Ikirleinik  gear  i^lki  r*^  of  kit  tete  JCtr 

Jetty  king  George  tke  Ikird,  For  tkt  amendmenl  and  prtHrvatiim  ^  tkt  Ugkwft, 

mhick  hatk  iapoied  aforftiture  of        for  the  laid  qgence,  ^. 


-\Ta  all  n 
;      Iketai 


tablet,  ai 
ounly. 


',  other  hli  Atajeity'i  offictri  of  tkt  pi 


THESE  are,  in  hit  Maj/ily'i  msie,  to  command  yon  and  trery  iffjftH,  «f«a  tig 
htrerf,  le  lake  and  bring  before  me,  or  toot  other  sf  hit  Majttiy't  juiticti  ef  A 
peace  for  the  laid  caanty,  the  body  of  .J,  D.,  the  drhtrof  a  eerlain  iiUmgimg 
,  qf  .in  Ike  laid  couHty  ,  to  imtieer  lo  all  tuth  matten  and  tkingi  at  i 
kit  Mejeily'i  behalf  are  on  oath  objetted  agatntt  Mm  by  ,for  [riding  tipom  4CW 
tain  carriage  called  a  ,in  a  pablic  kighuay  in  the  taid  catnly,  ke  tke  ttidA^  i 
not  kavirtg  tome  other  perion  on  fool  or  os  hortebaei  lo  giade  tkt  tame,  and  aM 
laid  carriage  toot  not  Iken  conducted  by  any  perion  holding  tke  rtini  of  Iki  kan 
drawing  tie  tamr\  Htnoffall  not  at  your  peril  Oieen  imder  My  hand  wtd  m 
tkii        day  of       ,  and  in  the  year  of  our  Lord 
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f^if  eammom  amd  amcimt  king's  highway  leading  from  [the  toum  of        ,  in  the  FOEMB. 

emmtjf  of        ],  towards  and  unto  [the  market  town  rf        ,  in  the  county  of        ], 

uedfar  edl  the  Utge  subjects  of  our  said  lord  the  king,  and  of  his  predecessors,  with 
their  horses,  evaehes,  carts,  and  carriages,  to  go,  return,  pass,  ride,  and  labour  at 
their  wiil  and  pleasure,  and  that  a  certain  part  of  the  same  king*s  common  highway, 
tUnate,  lying,  and  beiMg  in  the  [parish']  of  ,  in  the  county  of  aforesaid,  be* 
finning  at  the  place  called  ,  and  so  continued  towards  [the  market  town  of  ] 
^ortsaidjfor  the  length  qf  feet,  and  being  of  the  breadth  of  feet,  on  the 
ioyef  »  iM  the  year  of  the  reign  of  ,  and  eotUinually  afterwards  until 
the  day  of  the  taking  of  this  inquisition,  was  and  yet  is  in  great  decay,  for  the  want 
efiue  reparsUion  amd  amendwunt  of  the  same;  so  that  the  subjects  of  our  said  lord 
the  kisig  passing  and  traeelUng  through  the  same  with  their  horses,  coaches,  carts, 
end  carrimges  could  not  during  the  time  foresaid,  nor  yet  can  go,  return,  pass,  ride, 
end  tabamr  without  great  danger;  to  the  great  damage  and  common  nuisance  of  ail 
the  liege  subjects  of  our  said  lord  the  king  passing  through  that  way,  and  against 
Ae  peace  of  our  stUd  lord  the  king,  his  crown  and  dignity;  and  that  the  inhabitants 
ef  the  said  parish  of  ,  in  the  said  county  of  ,  the  common  highway  foresaid 
(so  as  itforesaid  being  in  decay)  ought  to  repair  and  amend,  when  <mtf  so  often  as  it 
AaUhe  meeessary. 

Or,  that  ji.  Ot  of        ,  qforesaid,  gentleman,  ought,  by  reason  of  the  tenure  of  his  Aashut  IndiTldii- 
lands  amd  tenements,  situate,  lying,  and  being  at        aforesaid,  in  the  county  tjfort'   '^ 
saidj  to  repair  and  amend  the  said  highway,  when  and  so  often  as  it  shall  be  ne* 


(No.  67). 

■  THE  jurors  for  our  lord  the  king  upon  their  oath  present,  that  from  the  time    Indictment  for  not 

whertsf  the  tnemory  ef  man  runneth  not  to  the  contrary,  there  was,  and  yet  is,  a  cer-  '^l'^^^  ^LT?^'* 
tam  cmmnum  and  tmcient  highway,  leading  from  ,  in  the  county  of  ,  towards  ^7|<'i^  "i^  >oot' 
end  unto  in  the  county  qf  ,for  all  the  liege  subjects  of  our  said  lord  the 
Hag  and  his  predecessors,  on  horseback,  and  on  foot,  to  go,  return,  pass,  ride,  labow, 
end  drive  their  cattle  at  their  wiU,  and  that  a  certain  part  of  the  same  common  high- 
way, eitaiate,  lying,  and  being  within  the  [parish"]  of  ,  in  the  county  of  ,  ^fore- 
said,  heginning  at  a  place  coiled  ,  and  so  continued  towards  the  said  of  , 
k  the  eosmty  of  ,  aforesaid,  of  the  leneih  of  feet,  and  the  breadth  of  feet^ 
m  the  day  if  ,im  the  year  of  the  reign  of  ,  and  continually  after- 
wards  mntii  the  day  tf  taking  this  inquisition,  at  the  [parish"]  of  ,  aforesaid,  in  the 
esuniy  aforeeedd,  was  and  yet  is  very  ruinous,  miry,  deep,  broken,  and  in  great  tie' 
eay,frr  weattefdue  reparation  and  amendment  of  the  same,  that  the  liege  subjects  pf 
mr  said  lord  the  king  by  and  through  the  same  way  with  their  horses  and  cattle  could 
mt,  during  the  time  aforesaid,  nor  yet  can  go,  return,  p€us,  ride,  and  labour  as  they 
ought  and  were  wont  to  do,  without  great  danger  tf  themselves  and  of  their  goods, 
ft  the  great  damage  and  common  nuisance  of  edl  the  liege  subjects  of  our  said  lord 
Ae  king,  through  the  same  highway  going,  returning,  passing,  riding,  and  labouring, 
and  against  the  peace  of  our  said  lord  the  king,  his  crown  and  dignity ;  and  that  the 
inhabitants  of  the  same  [parish]  of  ,  in  the  county  (foresaid,  the  same  common 
kighwmy  ea  as  aforesaid  being  in  decay f  ought  to  repair  and  amend,  when  and  so  often 
OS  it  shmU  be  necessary. 

(No.  68). 

Jnd  A.  B,  and  C.  D.,  two  of  the  inhabitants  of  tlie  said  parish  of  B.,  by  E,  F.    piea  of  general 
their  attorney,  for  themselves  and  the  rest  of  the  inhabitants  of  the  said  parish,  come   i»ue  by  i«ri«h  (a). 
into  court  hire,  and  having  heard  the  said  indictment  read,  say,  that  they  are  not 
guilty  of  the  said  premises  in  the  said  indictment  above  spewed  and  charged  upon 
them ;  and  of  this  they  put  themselves  upon  the  country,  S^c. 


(No.  69). 

Jnd  A.  B.  and  C.  D.,  two  of  the  inhabitants  of  the  said  parish  of  B.,by  B,  F,  pim,  tlwt  others 

their  attorney,  for  thenuelves  and  the  rest  of  the  inhabitants  of  the  said  parish  *''*'*^^*^ 

(excepting  one  A.  C),  come  into  court  here,  and  having  heard  the  said  indictment  ^^*'**™^      ^ 


(«)  Sec  Fomu,  4  ChiL  C.  L.  and  Arch,  a  L.  417,  &c.  See  the  observationi,  ante,  69. 


^fg^iis  in  (fitnna.. 


[jxxvn. 


Tfod,  tag,  that  mr  lord  Iht  King  naghl  tiat  further  Is  prmmtt  the  laid  ladMrntM 
againtl  Iht  iahabilanli  of  Iht  parish  lail  afortiaid  (eiotplng  Ike  uii  A,  Cat  t^n- 
aid):  becaiae  Ihty  tay.thai  at  lo  Iht  laid  pari  of  Ike  laid  k^ghtrag  in  the  laU  inMet- 
mnl  deicfibtd  to  be  ruinotit,  jairy,  detp,  broken^  aitd  in  great  deeatf,  Ike  t^d  A»  C^i 
by  riaioa  <j  liii  Itnure  ^  cerltun  land!  and  lentmenlt  called  ,  lying  aid  M^f 
in  the  laid  paHth,  ought  to  repair  and  amrad  Ikt  laid  pari  of  tke  latd  kigkltaj  » 
allcgid  to  be  tmIioui,  viiry,  deep,  broken,  and  in  decay  ai  aforetaid,  leken  andtaijltni 
M  Ihtre  ikauld  be  occation,  [u  Ibe  laid  A.  C,  and  all  Ibate  leke  held  Ikt  uud  JoMb 
and  tevrmenti  for  Ikr  time  being,  from  lime  Kkertof  the  nmory  of  want  U  nal  It  Ikt 
contrary,  hitherto  were  uted  and  accuilomed,  and  of  right  ought  ta  do,  and  Ikei^d 
A.  C.  ilill  of  right  ought  to  do\  And  Ihii  they  the  laid  A.  B.  and  C.  D.  an  rtmdy 
It  verify ;  nher^ore  they  pray  jadgintnt.  and  that  they  and  Ike  rut  tf  (ke  inkmbltatd* 
^  the  laid  pariik  of  B.,  (exeepting  the  laid  A.  C.  ai  afortiaid),  by  the  enrri  fecrc 
may  be  diimiaed  rnil  ditekarged/rom  the  laid  premiiei  in  the  taid  indielmeml  oAmw 


(No.  70). 
RcpliMtLon  that-  ^^  kertupon  G.  H.,  (ike  clerk  of  the  peace,  or  clerk  of  the  arraign,),  wka  fnwf 
calei  for  our  laid  lord  Ike  King  in  Ikii  bekalf,  lagi,  that,  by  reaion  if  any  Ihiag  Im 
Ike  11^  pita  above  pleaded  in  bar  alleged,  our  laid  lord  tke  Kingougkl  nat  f*  ieprw- 
ctndedfravt  proieeuling  tke  imd  indictment  agmul  the  iiud  inkabitanli  of  tkttaldf^ 
tilk  ef  B. :  beeaute  he  layt,  that  the  laid  A.  C.  ought  not  to  repair  or  amtnd  tkt  ttU 
pari  of  the  laid  highway  «o  alleged  to  be  miuout,  miry,  deep,  broken,  and  in  deeaf 
ai  nf..reuiid,  by  rtaim  of  hii  laidlennre,  in  amner  andform,  at  in  and  by  Iht  itU 
plea  it  about  luppoi-d  aurf  alleged:  and  thii  hethttaiJ  O.  H.prayi  may  be  inquirtd 
of  bg  the  country.  And  the  laid  A.  B.  and  C.  D.,/er  Ikemtelvei  and  tki  ml  of  tin 
inkabitanli  of  Ibe  pariih  of  B.  aforesaid,  do  tht  like.     Thrrrfon  let  a  jury,  ^c.  ^c. 


(No.  71). 


«no<**ln« up"     of        .(builder),  Ike         day 

eiSCfc^        «""■""•'"        .'-■""'-J™' 

upon  ii)-  called         ,  there,  leading  from 

containing  in  length        feel, 

and  buill,  halk  unlaafiitly  and  nt^uitly  c  .  . 

inilding  afortiaid,  M(u  li  i^oretaid  erected  and  buill  by  him  thtiaidA.  O.,  from  Ikt 
t^ortvAd  day  iff  ,  in  Ikt  gtar  aftreiaid,  wilo  Ike  day  Bfe^hibiling  tkii  iiJir- 
,  qfareiaid,  in  tht  ci      '       '  .         i> 


'jng  upon  their  oath  preieal,  Ihi 
n  the         year  of  tke  reign  cf 
■Bimon  highway,  in  a  certain  pit 
irdi  and  unto        ,  by  a  certain  b 
breadth        feel,  by  ll 
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ttmwwm  hkgkwtaf  n^orfoid,  a  certtdn  ditch  and  quickset  hedge  did  make,  and  the  said  forms. 

dOeh  and  qmiekset  hedge  $o  at  aforeeaU  wuuie,  doth  yet  contintte  and  keep;  to  the    " 
grtai  stoppage  and  hindraswe  of  the  liege  subjects  of  our  said  lord  the  King  passing 
n  and  through  the  said  common  highway,  and  against  the  peace  of  our  said  lord  the 
Ling,  hie  ero9on  and  dignity, 

(No.  73). 

1 

i         THE  jurors  for  our  lord  the  King  upon  their  oath  present.  That  A,  O.,    Indictment  for  Uy- 

1      lets  ef  ,  in  the  county  aforesaid,  {yeoman),  on  the  day  of         ,  in  the   SJ^J^Sm  IntSe 

year  ef  the  reign  of  ,  and  on  divers  other  days  and  times,  as  well  before   highway. 

CI  ^terwardt,  wiik  force  and  arms,  at        ,  in  the  said  county,  in  and  upon  a  cer' 
tarn  King* s  common  highway  there,  leading  from         towards  and  unto  [^the  town  rf 
'\,£ptrs  greatpieces  of  timber  put  and  placed,  and  caused  to  be  put  and  placed,  and 
tU  lOMte  great  pieces  of  timber  so  as  etforfsaid  put  and  placed  from  the  e{foresaid 
ieysf         ,  in  the  year  ttforesaid,  until  the  day  of  exhibiting  this  information 

m  and  upon  the  King's  common  highway  aforesaid,  to  be,  lie,  and  remain,  hath  per- 
aitted,  and  doth  still  permit,  to  the  grievous  and  common  n^usance  of  all  the  liege 
tabjects  ^  the  said  lord  the  King,  upon  and  through  the  King's  common  high' 
way  aforesaid,  going,  passing,  riding,  and  travelling,  and  against  the  peace  of  our 
said  lord  the  King,  his  crown  tmd  dignity.  [Or,  a  great  quantity  of  dung  and  other 
fith,  by  reason  whereof  divers  hurtful,  noxious,  and  unwholesome  smells  from  the  said 
dung  and  other  jiUh  did  then  and  there  arise,  and  thereby  the  air  there  became,  was, 
end  is  corrupted  and  infected  Or,  cart  loads  of  rubbish         ,  by  reason 

whereof  the  said  highway  for  the  whole  time  aforesaid  was  straitened  and  obstructed, 
Sb  that  the  liege  subjects  of  our  stud  lord  the  King  could  not  so  freely  pass  and  r«- 
pass  about  their  lawful  business,  through  the  said  common  highway  there,  as  they 
ought  and  hare  been  accustomed        .] 


(No.  74). 

THE  jurors  for  our  lord  the  King  upon   their  oath  present,  That  A,   Indictment  for 

O.,  laie  ef  the  parish  if       ,  in  the  county  foresaid,  (yeoman),  on  the        day  of  ^SJ^JJJ* 

,  is  the  year  rf  the  reign  of  ,  with  force  and  arms,  at  the  parish  afire-  whereby  the'  high- 
Mi^  M  the  county  cforesaid,  a  certain  ancient  watercourse,  adjoining  to  the  ^«y  b  overflowed. 
Kb^s  eotmmtm  highway,  within  the  said  parish,  leading  from  [the  town  rf  ,  iii  the 
eouniy  efaresai^,  toumds  and  unto  ,  with  gravel  tmd  other  materials  unlawfully 
and  injurioutly  did  obstruct  and  stop  up;  and  the  said  watercouru,  so  as  aforesaid 
ehetrueted  and  stopped  up  from  the  said  day  <f  ,  in  the  year  aforesaid,  until 
the  day  of  the  taking  qf  this  inquisition  at  the  parish  aforesaid,  in  the  county  qfore- 
saidj  unlawfully  and  injuriously  hath  continued  and  still  doth  continue,  by  reason 
wh^eqf  the  rain  and  waters  ttiat  were  wont  and  ought  to  flow  and  pass  through  the 
said  wtUerecurse  on  the  same  day  and  year,  and  divers  other  days  and  times  after- 
wards, between  that  day  and  the  day  of  the  taking  of  this  inquisition,  did  over/low 
and  remmn  in  the  Kin^s  common  highway  (foresaid,  and  t/iereby  the  same  was  and 
yet  is  greatly  hurt  and  spoiled;  so  that  the  liege  subjects  oj  our  said  lord  the  King 
through  the  same  way  with  tlieir  horses,  coaches,  carts,  and  carriages,  then  and  on 
the  said  other  days  and  times^could  not  nor  yet  can  go,  return,  pass,  ride,  and  labour 
as  they  ought  and  were  wont  to  do,  to  the  great  dtsmage  and  common  nuisatwe  of  all 
the  liege  subjects  of  our  said  lord  the  King,  through  the  same  highway  going,  re- 
turning, passing,  riding,  and  labouring,  and  against  the  peace  of  our  uud  lord  the 
King,  his  crown  and  dignity, 

(No,  75). 

>      WE,  two  of  his  Mqjesty*s  justices  of  the  peace  for  the  county  of         ,   Certificate  of  two 

to  wit.    /  acting  in  and  for  the  said  county,  do  hereby  certify  that  we  have  this  te^^  IIIIh  u*iii 
day  Hewed  and  surveyed  a  certain  part  of  a  common  and  ancient  King*s  highway  g'^  repair. 
leading  [here  describe  the  road],  indicted  at  the  last        assizes,  [or,  at  the  last 
general  quarter  sessions  of  the  peace']  for  the  said  county,  and  that  the  said  part  of 
the  said  highway  so  indicted  as  aforesaid,  is  now  in  good  and  st^fficient  repair,  and 
Skefy  so  to  eomtinue.     Oioen  under  our  hands  and  seeds  this        day  of 

/.  P.   (L.t.) 

K.  P.  (ut.) 


no 


ll^fgflinajn  fit  <SlfnnaI. 


[§  xxvu. 


XI.  ^srras  u  lo  TfrnaimnH  tor  Vlttmiain. 

(No.  7B). 
InfonnuloBlH        Counlyaf)       WHEREAS  ii^ormalim  mu  madt  tnto  J.  P.  ami  K.  P.,  aqtirti, 

m^^SwiX''    )  uma/hit  Uqjtity'tjiulleet<if  Hupeoftnand/vraietttUeaiaaif,  hg 

vibF  iienoni  arc       S.  H.,  one  of  Ihi  lumyari  of  Ihr  highvwa  Iff  Ikt  pariiK  of         ,  in  Hit  laid  ctamtg, 

U^lc  u  Tdi^r,        a(  a  iprcial  irui«u  ktld  at         ,  in  ladjtr  iht  hmdni  vf        ,  in  tht  said  nnlf, 

■dTcn'ihaa  ofuia   <"> 'A'  itai/ of        IomI,  that  tkt  public  itrcctt,  cmutitiayi,  jmarmtltli,  amd  ki^ 

order  chT  JuuicH       nyi  o^        j  a  fiwM  in  tht  laid  pariah  ^        ,  in  At  coiaUy  afireaaid,  wert  wtrj/ 

nudF  on  then  ftff    rvianij,  ArDJt; ji,  OM^  JJi  ^fal  dtcat/t  and  thai  the  tcwrai  occupiert  ^  keuMtM  tm  IW 

ineclaltHdoUr        '^''^  f^^*^      » twr^  uafd.andhad  been  immeimoriaily  accHilowudfamdaugklt^rrptdr 

■nd  ihaliuch  re-      iiUtame,  foch  tvBfrally  before  hU  can  premiitj.    Andwhereatj  inpitrtiutmcttfvtuti 

Em  rai*"ta  or-  I*""''*"  '*«  'Air(fm(*  year  of  Ikt  reign  of  hit  late  Sfajcilg  king  George  the  tUrd,  i»- 

der  ihii  the  mil-     tituled,  "  An  aet  to  explain,  amend,  and  reduce  Into  one  act  if  Parliament,  tkt  ttatnltt 

'rf.'hi'i.'"''   """  *"  ''''W  /'"'  '^  tmendmenl  and  pretenalion  o/'  (**  pnbtie  hlgkwaj^  tiitkim  that 

™«?*V.,  undir     pa"  <^  Great  Britain  called  England:  and  for  ethfr  purpotei"  Oil  t^d  ttet  JMliett 

13  Geo.  %',c  78,  •.    did  then  and  thtre  make  an  order  (b)  under  Ih^r  hand*  and  lealt,  bearmg  datt  ttt 

^  f)'  dag  <ff       ,  ■»  the  ymr  ^  our  Lord  mu  Ihaittand  eigM  hundred  wtd        ,  &■ 

reeling  the  eeveral  ptreoni  hertinafler  mtntioned  (among  tlhtri)  to  repair  (hfr  jtf 

ilrttti,  munnyi,  warmentt,  and  hlghtaai/i  mpeelireig,  »  «f  ^repair  im  tkt  itf 

[tnn]  sad  [paritk],  on  or  before  the      day  of     ,  In  the  gear  of  our  Lord  oik  ll^  ' 

tand  eight  hundred  and         .     The  taid  S.  H.,and  T.  H.,theolhrTtmrtt]/vt^  tkt 

jt  of  the  taid  Ipariih]  af      ,  reipectirtly  mate  oath,  that  the]/,  tkt  taUtar- 

'iBfl>uhighmiyiofl/uitaid[parith],didginduenBlUeqftkttaiderdeTltiy 

itceral  perioni  therein  naoud :  that  eotne  ^  the  laid  pernn  haxt  obttrvedaioi  oitfed 

the  (Dine,'  but  thai,  on  an  examination  and  nupecfim  tkit  mtniag,  tktgfiid  the 

tireeli,  famtwagi,  pmtmenli,  and  highways  of  Iht/alloieing  pirtoni,  in  the  taid 

[<«ni]   of        ,  and  [pan'iA]   afnreiaid  still  unrtpaired!   and  therefore  Ikey  praf 

that  the  laid  slrerli,  cauiewagt,  paeemenls,  and  kightpays,  so  nut  ^  repair,  togelhtr 

mth  thtptrsoni  liable  lo  repair  the  samr,  may  be  lecrralty  and  reipectii-ely  prrtenttd 

by  iBoit  ontiiflus  SUyeity'ijutlices  of  the  peace  at  the  next  general  quarter  lestimt 

0/ tkt  peace  fir  the  said  eounljf  tf        ,puriuajit  la  the  ilatule  in  that  rat*  madeaad 

Penoni  Uable  to  ttftli.  lihoth.         bkudtb. 

Ft.  In.  Ft  Im. 

W.B. lOi  0  —      •    0 

IT.  P.,  Eigain 190  0  —     10     0 

JamnB. 188  0  —       SO 

^    felM  B.  {bounded  on  the  north  by  Imdt  of  W.  P.,'\ 

Eiquire,  buteecnpiid  by  Jaaut  B.,and  on  IhtionlhyMS  0  —      lU     U 


SXXVn.]   Form  of  PreientmenifoT  Non-repair.  1 1 1 

aimsjjmsiieet  cfomr  said  lord  the  King,  assigned  to  keep  the  peace  in  the  said  coim-  forms. 

(y,  amd  aUo  to  hear  and  determine  divere  fthnies,  trespasses^  and  other  misdemean- 
trtinthe  said  eosmty  eomwutted;  A.  B,  esquire,  one  of  the  Justices  of  our  said  lord 
the  King,  assigned  for  the  purposes  qforestM,  by  virtue  of  an  act  made  in  the  thir- 
fseaSk  fear  of  the  reign  efhis  late  Majesty  king  George  the  third,  For  the  amendment 
end  preservation  of  the  highways,  upon  his  oum  view,  [*or,  upon  information  upon  oath, 
to  Um  gieen  by  C.  D.,  surveyor  of  the  highways  for  the  ^parish,  Sfc]  of  ,  in  the 
smi  CMcs/jr],  doth  present,  thai,  from  the  time  whereof  the  memory  of  man  is  not  to 
Ae  eonirary,  there  was,  and  yet  is,  a  certain  common  and  ancient  King's  highway, 
hading  from  the  town  of  ,  in  the  said  county,  Ij^,  towards  and  unto  ,  withim 
ttf  same  catenty,  used  fir  aU  the  Kin^s  subjects,  with  their  horses,  coaches,  carts, 
end  carriages,  toga,  return,  and  pass  at  their  will;  and  that  a  certain  part  of  the 
smst  Kinrs  common  highway,  commonly  called  ,  situate,  lying,  and  being  in  the 
[peoisk,  fcl  of  ,  in  the  same  county,  containing  in  length  yards,  and  in 
ktadfk  feet,  on  the  day  of  ,  in  the  year  of  the  reign  of  ,  and 
frtaiwirjf  qfUrwards,  until  the  present  day,  was,  and  yet  is,  very  ruinous,  deep, 
kvken,  and  in  great  decay,  for  want  of  due  reparation  <md  asnendment,  so  that  Ae 
tuhjoefs  ef  the  King,  through  the  same  way,  with  their  horses,  coaches,  carts,  and 
tmriagvs,  eosdd  not,  during  the  time  qforesaid,  nor  yet  can  go,  return,  or  pass,  as 
Ihty  oaghi  mod  were  wont  to  do,  to  the  great  damage  and  common  nuisance  tfall  the 
IDa^s  ett^faets  thremgh  the  same  highway  going,  returning,  or  passing,  and  against 
Aspimee  itfomr  said  lord  the  King,  and  that  the  inhabitants  of  the  [parUh,  ^c]  of 
,  afureiaid,  in  the  county  rforesind,  the  said  common  highway  (so  in  decay)  ought 
t$  repair  mod  amend,  when  and  so  cf^en  as  it  shall  be  necessary.  In  testimony 
whensf,  the  eaid  A,  B.  to  these  presents  hath  set  Ids  hand  and  seal,  this  day 

sf      ,  imAe  year  qforesaid, 

^  Thin  to  be  inserted  where  it  is  upon  the  infonnation  of  the  survejor. 


XII.  <ieatnil  jfcma  of  iniioniitttoif,  tEfonbtctioira,  $ct.  tolEUcalifrv  of 

Vmoltici,  1^. 

(No.  78). 

Middlesex.— 7*0  ^.  .fi.  ^  Sununoot  for  any 

WHEREAS,  complaint  and  infermation  have  been  made  upon  oath  brfore  me  C.    penon  to  af 
D.,  one  of  his  Mtgest^s  justices  rf  the  peace  for  the  said  county  8fc.,by  E  F,,  ff  J*»«"**  <*>• 

,  thai,  4^.  [faiere  state  tlie  nature  and  drcumstanoes  of  the  case,  as  fiur  as  it 
ikall  be  neeessary  to  shew  tlie  ofiRence,  and  to  bring  it  within  the  authority  of  the 
jisticc,and,  in  doing  that,  follow  the  words  of  the  act  as  near  as  may  be].  These 
vt  therefore  to  require  you  personally  to  appear  b^ore  me,  [or,  the  justices  to  be  aS' 
lenbled  at  their  special  sessions  to  be  holden]  at  ,  in  the  said  county,  ^,  on  the 
day  of  ,  next,  at  the  hour  of         in  the        '  noon,  to  answer  to  the  said 

complaint  and  information,  made  by  the  said  E,  F,,  who  is  likewise  directed  to  be 
flten  and  there  present,  to  make  good  the  same.  Herein  fail  not.  Given  under  my 
head  and  seat,  this  day  of 


attcDda 


(No.  79). 

Middkaex. — BE  it  remembered,  that,  on  the  day  of  ,  A,  B,,qf  ,  in  the  Information  (a). 
teid  county,  informeth  and  maketh  oath  brfore  me  ,  one  of  his  M(yesty*s  justices 
if  the  petuee  for  the  said  county,  thai  qf  ,  in  the  said  county,  [here  describe 
the  ofieoce,  and  if  it  is  for  de&ult  in  performing  statute  duty,  state  the  duty  re- 
<{aired,  and  the  notice  given  for  that  purpose,  and  the  negle  t,  according  to  the  fact, 
and  as  near  the  words  of  the  act  as  may  be],  contrar^  to  the  statute  made  in 
the  thirteenth  year  of  the  reign  of  his  late  Majesty  king  George  the  third.  For  the 
amendment  and  preservation  ^the  highways,  which  hath  imposed  a  forfeiture  of 
for  the  said  offence.  A,  B, 

Taken  and  swam  the  day  qf       ,  brfore  me, 


(a)  The  13  Geo.  III.  c  78,  gives  this  form,  see  ante,  79. 


f^it^ttbia^  in  ffitnnal. 


[sxxvn. 


(No.  80). 

Kiiiieati.—BE  it  remmbered,  that,  (m  the  dag  <^  ,  ia  Hit  pear  ^ amr 

Lord  ,  al  ,  in  the  ctanly  a/brttaid,  A.  B.  fnmt  hejvre  mt,  C.  D.,  ufurc, 
ent  of  hit  ifajaly'i  juilicti  tf  Ihe  peact/or  Ike  laid  csm/y,  amdli^emeJ  «  fkot  * 
B.  F.,  of  ,01  the         day  of        nour  Iml  pott,  al  ,  in  the  laid  cwafy,  did 

[bere  irt  toith  the  fact  in  the  manner  deuiibcd  by  the  itatule],  aikereupim  llie  mM 
£.  F.,  afler  being  duly  nmmimei  la  anemr  the  laid  charge,  appeared  hefart  me, 
,  0)1  (Ac  day  of  ,  al  ,  in  Ihe  mid  county,  and  hanng  luard  lie 

charge  etmlaiHtd  in  the  laid  information,  dectarid,  that  ht  mit  wot  gaiUji  rf  Ike  eaid 
efnce;  but  Iht  tame  being  Jvlly  proved  upon  the  oatk  of  G.  H.,  a  ertdiNe  leiliut*, 
il  maniftitly  apptari  lo  me,  Ihe  laid  jaitice,  that  he  Ihe  laid  E.F.ii  gtdll)  if  Ike 
affenee  charged  upon  Un  in  the  laid  information:  il  ii  therefore  cimrideTtd  and  ad- 
judged bji  me,  Ihe  laid  juiliee,  that  the  laid  B.  F.  be  convieltd,  and  I  do  kereby 
eemiel  Un  of  the  ^tnte  i^ortiaid,  and  I  do  hereby  declare  and  a^uJfe,  that  ke 
Ike  laid  B.  F.  hath  forfeited  Ihe  turn  of  ,  of  lauful  money  r^  Qteat  Britain,  far 
Ike  i^eaee  oforttaid,  la  be  diitribuled  ai  Ihe  laa  directi,  aeeordhig  lo  Ihe  form  <^  the 
llalule  in  thai  eaie  made  atid  provided.     Gieen,  i[C. 

After  the  wordg,  "  being  duty  lummoned  lo  antieer  lo  Ihe  said  charge,"  ioHit* 
did  nol  ^>pear  b^ore  me,  ptttiuani  to  Ihe  laid  lummone :  [or,  did  negletl  and  r^ue 
to  make  any  d^ence  againti  Ihe  laid  charge  ;  but  Ike  nuu  being  fiiUy  prtred,  ^. 


!itt,  artmicledged  and 


After  ttie  word),  "  eonlabud  in  Ike  laid  imformalian,"  iai 
vtiuntarily  canfeiied  the  lame  to  be  trne,  and  il  mamifally  , 
juilite,  Ifc.  u  kboie. 


(No.  ai). 

t  Middleiex.— ra  A.  0.,  iif         ,  in  Ihe  etanly  if        ,  (labourer). 

WHEREAS  you,  the  laid  A.  O.,  are  duly  eonvicled  before  me,J.P„tiq.,  »m^ 
kii  Uajeily'ijutlieet  qflbe  peace  for  Ihe  laid  ceunly,  far  thai  yiw,  Ihe  nod  A.  0, 
[here  describe  Ihe  oCfenct  u  set  forth  in  the  iaforinalloii],  vhereby  yon  hawrfaifiU- 
ed  the  lum  of  :  I  do  thertfore  hereby  order  y«,  the  laid  A.  0.,  JertkmtlA  [pi, 

teitkin  lurh  lime  at  Ihe  act  direeti'],  lo  pay  lo  A.  S.,  lurveyor  of  the  if         ,  to 

Iht  laid  amnly,  the  laid  IKH  cf  ,  to  be  by  him  diipoted  if  at  the  lam  AveO. 

Oiven  under  my  hand  leal,  the         day  rf       .one  Ihoutmd  eight  hamdrtd  amd      , 


JXXVIL]      Fonm  of  Informations^  Sfc.for  Penalties, 

tkf  tttid  distress,  being  first  deducted) ;  and  {f  sufficient  distress  cannot  be  found  of 
the  goods  and  chattels  of  the  said  A,  B.f  whereon  to  levy  the  said  sum  of  ,  that 
then  ya«  certify  the  same  to  me,  together  with  this  warrant.  Given  under  my  hand 
Mni  seal,  the         day  tf        >  ^  ^ 

This  fbnn  is  to  be  varied  according  to  the  act,  in  each  particular  case. 


113 


FORMS. 


(No.  83). 

/,  J.  B,,  constable  of  the  [parish,  S^J]  of      ,  in  the  county  of        ,  do  hereby  cer-  S?^  °'""^' 

%  oad  make  oath,  that,  by  virtue  cf  this  warrant,  I  have  made  diligent  search  for  eSaim^SSm 

the  goods  of  the  within  named         ,  and  that  I  can  find  no  sufficient  goods  whereon  thwa  are  no  ef- 

t$  key  the  within  sum  of         .     Js  witness  my  hand,  the        day  of  **^  <*'^' 

A  B 
Smm  before  me  the  day  and  year,  Sfc,     C.  2). 


(No.  84). 


Commitment  for 
want  of  diMrcM  (a) . 


Ifiddlesez. — To  the  [constable]  of       ,  in  the  said  county,  and  to  the  keeper  of  the 

common  gaol,  [or,  the  house  of  correction'],  at        ,  in  the  said  county, 

WHEREAS  A,  B,,  of  ,  in  the  said  county ^  yeoman,  was,  on  the  day  of 

,  convicted  before  me,  C.  D.,  esq.,  one  of  his  Majesty's  justices  of  the  peace  in 

nifir  the  said  county,  upon  the  oath  of  E,  F.,  a  credible  witness,  for  that  he,  the 

ssid  A.  B.,  [here  set  forth  the  offence],  contrary  to  the  statute  made  in  the  thirteenth 

tgear  cf  the  reign  of  his  late  Majesty  king  George  the  third.  For  the  amendment  and 

prtservation  of  the  highways,  by  reason  whereof  the  said  A,  B.  hath  forfeited  the  sum 

tf       :  And  whereas,  on  the        day  of        ,  in  the  year  aforesaid,  I  did  issue  my 

warrant  to  the  constable  of        ,  to  levy  the  said  sum  of        ,  by  distress  and  sale  of 

the  goods  and  chattels  of  him  the  said  A.  B.,  and  to  distribute  the  same  according  to 

the  directions  of  the  said  statute  f  and  whereas  it  duly  appears  to  me,  upon  the  oath 

ef  the  waid  constable,  that  the  said  constable  hath  used  his  best  endeavours  to  levy  the 

smd  sum  an  the  goods  and  chattels  of  the  said  A.  B,  as  t^oresmd,  but  that  no  st^ffl^ 

eie^  distress  can  be  had  whereon  to  levy  the  same,  these  are  therefore  to  command 

yom  the  said  constable  of        ,  aforesaid,  to  apprehend  the  said  A.  B.,  and  him  safely 

iocomoey  to  the  common  gaol  [or,  house  of  correction]  at        ,  in  the  said  county, 

and  there  deUner  him  to  the  keeper  thereof,  together  with  this  precept ;  and  I  do  here^ 

by  also  comumand  you,  the  eaid  keeper,  to  receive  and  keep  in  your  custody  the  said 

A.  B.,  for  the  space  of  three  months,  unless  the  said  sum  shall  be  sooner  pmd,  pur- 

suant  to  the  said  conviction  and  warrant;  and  for  so  doing  this  shall  be  your  auiff^ient 

wmranL     Given  under  my  hand  and  seed,  the        day  of        ,  in  the  year  of  our 

^^^  a  D. 

In  the  ease  of  a  commitment  for  the  want  of  payment  of  money  due  by  an  assess-   ^^""f^^  <^jjf- 
BKttt,  it  must  be,  to  receive,  and  keep  in  your  custody,  until  he  shall  have  paid  the   mmt.^'  ^ 
said  sum  of        ,  and  the  further  jum  of        ,  being  the  costs  and  charges  occasioned 
by  his  n^leet  in  paying  the  same. 


XIII.  ^onn  n  to  fBbpfdi 

(No.  85). 

A.  B.,  take  notice,  that  I  intend  to  appeal  to  the  next  general  quarter  sessions  of  Notice  ofappeal  to 
the  peace,  to  be  holdenfor  the  county,  8^.  cf  ,  against  an  order,  [conviction,  or   Jj^V^^f*  ^ 

other  proceeding,  as  the  case  may  be,  particularly  specifying  the  purport  of  such 
Older,  ftc.  and  assigning  the  grievance,  and  cause  of  complaint]. 

Dated  the        day  of        ^  C.  D. 


(a)  The  13  Geo.  III.  c.  78,  gives  this 
km,  see  ante,  80. 

(6)  The  13  Geo.  III.  c.  78,  gives  this 
form,  see  ante,  81.    See  fonn  of  affidavit 


to  obtain  a  certiorari  to  remove  an  in- 
dictment for  not  repairing  a  highway, 

4  Chit.  c.  L.  and  post,  also  tit  Certiorari, 

Vol.  I. 


116  l^tgj^SS^t  ^Jtonqifte. 

(3)  Purchasing   Lands,    ^c.    wUhout    Owner's   Com 

sent,  148  to  15S. 

[3  Geo.  IV.  c.  126,  s.  85.  86,  87 ;  4  Geo.  IV.  c.  95,  55 ;  7 
8  Geo.  IV.  c.  24,  a.  7,  9,  10,  11,  12,  IS,  14]. 

(4)  Stopping  up  and  Selling  old  Roads,  8^c.  153. 

p  Geo.  IV.  c  126,  s.  86,  88,  89;  4  Geo.  IV.  c  95,  s.  6XJ 

(5)  Subscriptions  for,  enforced,  155. 

[9  Geo.  IV.  c.  77.  a.  7]. 

VIII.  Repairs,  ^c,  155  to  165. 

(1)  Who  Liable  to,  in  General,  155. 

[4  Geo.  IV.  c.  95,  s.  68;  7  &  8  Geo.  IV.  c  24,  s.  17]. 

(2)  Statute  Labour,  and  Composition  for,  156  to  159. 

[3  Geo.  IV.  c  126,  s.  105, 109;  4  Gea  IV.  c  95,  s.  77,80, 
81,  82]. 

(3)  Subscriptions  for,  enforced,  159. 

{4y  Materials  for,  159  to  162. 

[3  Geo.  IV.  c  126,  «.  97.  98.  99,  100,  101,  102,  lOJ; 
4  Geo.  IV.  c.  95.  s.  56;  7  &  8  Geo.  IV.  c.  24,  s.  15]. 

(5)  Milestones,  ^c.  to  be  erected,  162, 

[3  Geo.  IV.  c  126,8.  119]. 

(6)  Watering  Roads,  163. 

[3Geo.  IV.  c.  126,8.  120]. 

(7)  Contracts  for  Repairs,  1 63. 

[3  Geo.  IV.  c.  126,  8.  106,  107,  108;    4  Geo.  IV.  c.  95, 

8.  78]. 

(8)  Fines  for  not  Repairing,  164. 

[3  Geo.  IV.  c.  126,  s:  110]. 

IX.   Tolls,  *c.  165  to  191. 

(1)  General  Power  to  colled,  165. 

[9  Geo.  IV.  c.  77,  s.  16]. 

(2)  What  Tolls  payable,  166. 

[3  Geo.  IV.  c.  126,  8.  31,  38]. 

(3)  Reducing  or  advancing,  166. 

[3  Geo.  IV.  c.  126,  8.  43,  44;  4  Geo.  IV.  c.  95,  s.  20]. 

(4)  Composition  for,  167. 

[4  Geo.  IV.  c.  95,  8.  13]. 

(5)  Letting  of,  and  Duties  8^  Powers  of  Lessee,  1 68  to  1 70. 

[3  Geo.  IV.  c.  126,  8.  55,  57,  58,  59;  4  Gea  IV.cW, 
s.  52,  53,  54]. 

(6)  Mortgage  of,  170  to  173. 

[3  Geo.  IV.  c.  126,  s.  47,  48,  49,  81 ;    4  Geo.  IV.  c.  95, 
8.  60;  9  Geo.  4,  c.  77,  s.  10, 11,  12,  13]. 

(7)  Toll  Houses,  1 74. 

[3  Geo.  IV.  c.  126,  a.  60;  4  Geo.  IV.  c.  95,  a.  57,  58]. 

(8)  Toll  Gates  and  Lighting,  <^c.  174. 

[3  Geo.  IV.  c  126,  s.  46,  60 ;  7  &  8  Geo.  IV.  c.  24.  s.  3 
9  Geo.  4,  c.  77,  s.  5]. 

(9)  Tables  of  Tolls  and  Tickets,  175. 

[4  Geo.  IV.  c  95,  s.  28]. 

(10)  Extra  Tolls  for  Ouern  eight,  176  to  180. 

[3  Geo.  IV.  c.  126,  s.  12,  13,  14,  15, 16,  19,  20, 21,  22,  ?i 
24,  25;  4  Geo.  IV,  c.  95,  s,  8, 9,  17,  19,  20.  21,  35]. 


V.  Trustees,  122  to  138. 

(1)  Who  are,  their  Quali/catians  and  Oaths,  122. 

[3  Geo.  IV.  c.  126,  t.  01,  62,  63,  66;   4  Geo.  IV.  c  95, 
8.  32,  33,  34,  35,  36;  5  Gea  IV.  c  69]. 

(2)  Disqualified  from  acting  when  interested^  or  being 
Victuallers,  Lessee  of  Tolls,  ^c.  125. 

[3  Geo.  IV.  c.  126,  i.  64;  7  ft  8  Geo.  IV.  c.  24,  s.  1]. 

(3)  Not  to  hold  Place  of  ProJU,  or  be  concerned  in 
certain  Contracts,  126. 

[3  Geo.  IV.  c.  126,  9.  65,  100;   4  Geo.  IV.  c  95,  i.  37, 

78]. 

(4)  Property  vested  in,  S^c.  128. 

[3  Geo.  IV.  c.  126,  s.  60;  4  Geo.  IV.  c.  95,  s.  75;  7  &  8 
Geo.  IV.  c.  24,  •.  18;  9  Geo.  IV.  c  77,  s.  16]. 

(5)  Their  Powers  in  General,  129. 

[9Geo.iy.  C.77,  8.11,  12]. 

(6)  Meetings  of  Trustees,  129. 

[3  O^.  IV.  c.  126,  s.  69,  70;    4  Geo.  IV.  c.  35 ;    4  Geo. 
IV.  c95,  s.  39,41,42]. 

(7)  Proceedings  of ,  to  be  entered  in  a  Book,  ^c.  131. 

[3  Geo.  IV  c.  126,  s.  72,  73;  9  Geo.  IV.  c  77,  t.  2]. 

(8)  Audit  ^c.  of  Accounts  of  Treasurer,  ^c.  132. 

[3  Geo.  IV.  c.  126,  8.  47,  78,  79,  80;    4  Geo.  IV.  c.  95, 
8.47;  9Geo.1V.  c.77,  8.14]. 

(9)  Personal  Liability  of  Trustees,  134. 

[4  Geo.  IV.  C.95,  8.  61, 71 ;  7  ft  8  Geo.  IV.  c.  21,  8.  2,3]. 

(10)  Recovery  from  Trustees  of  Money  for  Compen' 
sationfor  Materials,  ^c.  137. 

[4Geo.IV.  c95,  8.71]. 

(11)  Actions  by  and  against,  137. 

[3  Geo.  IV.  c  126,  s.  60,  74,  78,  134,  143]. 

VI.  Ofcers,  139  to  144. 

(1)  /n  General,  Appointment,  Accounts,  and  Liabilities, 
139. 

[3  Geo.  IV.  c.  126,  s.  75,  136;   4  Geo.  IV.  c  95,  8.  43 ; 
9  Gea  IV.  c  77,  8.  15]. 

(2)  Treasurer  and  Clerk,  140. 

[3  Geo.  IV.  c.  126,  8.  76;   4  Geo.  IV.  c.  95,  8.  71;    7ft 
8  Geo.  IV.  c.  24,  s.  4]. 

(3)  Surveyor  and  Clerk,  141. 

[4Geo.IV.  c.95,  8.44,  45]. 

(4)  Collector  and  Receiver,  141. 

[3  Geo.  IV.  c  126,  8.  52,  54;  4  Geo.  IV.  c.  95,  8.  30,  31, 

49,  50]. 

m.  Making,  Diverting,  and  Improving  Roads,  Footpaths,  ^c. 
144  to  155. 

(1)  Powers  and  Duties  as  to,  in  General,  144.  > 

[3  Geo.  IV.  c.  126,  8.  Ill,  112;  4  Geo.  IV.  c.  95,  s.  65, 
66;  9  Geo.  IV.  c.  77,8.9]. 

(2)  Purchasing  Lands,  ^c.  with  Owner's  Consent,  147. 

[3  Geo.  IV.  c  126,  s.  84.] 


J 


(3)  Pwchating   Landi,    ^c,    mtMoul    Omter't    Cm^ 
tent,  148  to  155. 

[3  Geo.  IV.  c.  l!fl,  1.  85,  8B,  87;  4  Geo.  IV.  c.  9S,  5i ;  J  »S^ 
S  Geo.  IV.  c.  14, 1.  7,  9,  10,  II,  IS,  19,  U]. 

(4)  Stopping  up  and  Selling  old  Roads,  ^c.  1 5S. 

[3  Geo.  IV.  c  lie,  1.  86,  88,  89;  1  Geo.  IV.  c  95,  i.  «!]. 

(5)  Subteriptions/or,  enforced,  155. 

[9  Geo.  IV.  c.  77,  ■.  7]. 
VIII.  Repairs,  ^c,  155  to  165. 

(1)  ffha  Liable  to,  in  General,  155. 

[4  Gm.  IV-  c.  9S,  1.  68;  7  ft  8  Geo.  IV.  c  84,  i.  17]. 

(2)  Statute  Labour,  and  Competition  for,  156  to  159. 

[3  Geo.  IV.  c  136,  a.  105,  IDS;  4  Gea  IV.  c  99,  •.  77,  IS, 

BI,  S!]. 

(3)  Subscriptions  for,  enforced,  159. 
{■iy  Materials  for,  159  to  162. 

rs  Geo.  IV.  c  136,  i.  97,  98,  »,  100,  101,  101, 101; 
4  Geo.  IV.  c.es,  s.  56;  7  &  8  Geo.  IV.  c.  S4,  i.  IS]. 

(5)  Milestones,  ^c.  to  be  erected,  162. 

[3  Geo.  IV.  c.  U6,  «.  119]. 

(6)  WaUring  Roads,  163. 

[3  Geo.  IV.e.  l!6,i.  110]. 

(7)  ContraeUfor  Repairs,  163. 

[3  Geo.  IV.  c.  1S6,  >.  106,  107,  lOSi   «  Geo.  tV.  c.  95, 
^78]. 

(8)  Fines  for  not  Repairing,  164. 

[3  0eo.  IV.  e-lM,  t  110]. 
IX.    Tolls,  ^c.  165  to  191. 

(1)  General  Potver  lo  collect,  165. 

[9  Geo.  IV.  c  77,  t.  16]. 

(2)  What  TolUpayabU,  166. 

[3  Geo.  IV.  c.  126,  i.  31,38]. 


(n)  Extra  ToUs/or  Narrow  Wheels,  ^c.  180. 

[S  Geo.  IV.  c.  126,  i.  7,  9,  11 ;    4  Geo.  IV.  c  95,  s.  5,  6, 
10,  19]. 

(12)  Exemptions  from  Tolls,  183  to  190. 

[3  Gea  IV.  c  126,  8.  26,  27,  28,  29,  30,  32,  33,  36;  4 
Geo.  IV.  c.  16,  8.  1,  2 ;  4  Gea  IV.  c.  96,  t.  10,  23,  24, 
26;  9  Geo.  IV.  c  77. 1.  17]. 

( 1 3)  Recovery  of  Tolls,  ^e.  and  Penalty  for  Evasion,  1 90. 

[3  Geo.  IV.  c  126,  t.  20,  36,  39,  40,  41 ;  9  Geo.  IV.  c. 
77,  8.  17]. 

X.  Injuries,  Nuisances,  and  Annoyances,  Remedies  and  Punish^ 
mentsfor,  192  to  203. 

(1)  Ditches,  Drains,  ^c.  192. 

[3' Geo.  IV.  c.  126,  i.  113,  114,  115;  4  Geo.  IV.  c  95, 

8.67]. 

(2)  Trees,  Hedges^  ^c.  193. 

[3  Gea  IV.  c  126,  s.  116,  1 17]. 

(3)  Encroachments,  194. 

[3  Gea  IV.  c  126,8.118]. 

(4)  Laying  Rubbish,  ^c.  195. 

[3  Gea  IV.  c.  126,  8.  114,  121]. 

(5)  Gates,  Windmills,  ^c.  196. 

[3  Gea  IV.  c.  126,  s.  125,  127]. 

{e)Dogs,  196. 

[4  Gea  IV.  c.  95,  8.  76]. 

(7)  Cattle  tethered  or  straying,  ^c.  196. 

[3  Gea  IV.  c.  95,  s.  126;  4  Geo.  IV.  c  95,  8.  75]. 

(8)  Riding  or  Driving,  ^c.  on  Footpaths,  197. 

[7&8GeaIV.  c24,  8.  16]. 

(9)  Improper  Driving  of  Carriages,  ^'C.  and  without 
Owners*  Names,  198. 

[3  Geo.  IV.  c  126,  s.  130,  131,  132;  4  Geo.  IV.  c.  95,  s. 
15, 73]. 

(10)  Using  Railway  Carts,  200. 

[4  Geo.  IV.  c.  95,  8.  16]. 

(11)  Tires  of  WheeU,  200. 

[4  Gea  IV.  c.  95,  s.  2]. 

(12)  Skidpans  to  be  used,  200. 

[3  Geo.  IV.  c  126,  8.  126]. 

(13)  Destroying  Turnpike  Gates,  ^c.  201. 

[3  Geo.  IV.  c.  126,  s.  60,  119,  121;  4  Geo.  IV.  c.  95,  8. 
72;  7  &  8  Gea  IV.  c.  30,  8. 14]. 

(14)  Other  Injuries  and  Annoyances,  201  • 

As  Damaging  Bridges,  Drawing  Timber,  Injuring  Roads, 
Slaughtering  Cattle,  Obstructing  Passengers,  Lights  in 
Blacksmiths*  Shops,  Bonfires,  Baiting  Bulls,  Playing 
Games,  Leaving  Waggons,  S^,,  Laying  Timber,  S^,, 
Running  Water,  ^c.  Swine,  ^.,  Leaving  Block  Stones, 
^.,  Damaging  ^c.  Lamps,  Tables  of  ToUs,  Posts, 
Fences,  Buildings,  Drains,  Scrapings  of  Roads,  Sawpits, 

[3  Geo.  IV.  c.  126,  8.  121;  4  Geo.  IV.  c.  95,  8.  72]. 
roL.  III.  K 


XI.  Penalty  for  hindering  Execution  of  Twnjute  Act,  SOS. 
[S  Geo.  IV.  c  lis,  ■.139]. 
XII.  Appreheruion  of  transient  Offendert,  204. 

[3  Oca.  IV.  c.  126,  >.  UO]. 

XIIT. 

XIV.  Proptrty,  m  IndtctmenU,  to  be  laid  m  Trustee*,  ^c.  t04. 

[T  ft  8  Geo.  IV.  c  B4,  ■.  II}. 

XV.  Recovery  and  Application  of  Penattiet,  SOS. 

[3  Gm.  IV.  c.  Iia,  1. 14,  ItT,  141.  I43i  i  Geo.  [V.  r. 
gs,  •.  eg,  ss  i  d  Om.  IV.  1. 11,  u  18}. 
XVI.  Action*,  Limitation  of.  Tender  of  Amend*,  and  Coitt,  207. 

[3a«a.iV.e.I!(l,  *.U4,  UTj   1  Oca.  IV.  c  Bj,i.«l]. 

XVII.  Evidence,  Wilneiset,  and  Oath*,  208. 

[3  Gm.  IV.  c  lis,  •■  38,  «9,  U,  TS,  134, 137,  ItB,  14l| 
4  Gto.  IV.  e.  es,  1. 84 ;  B  Geo.  tV.  c.  77,  i.  >]. 
X  VIII.  Form*  of  Proceeding*,  2\0, 

[3Geii.IV.E.  136,1.148]. 

XIX.  Appeal  and  CerlioTari,  211. 

[4  Oeo.  tV.  c.  95,  s.  87]. 
XX.  Content  to  Turnpike  Bill  nay  he  by  Af^davil,  2 1 3. 

[3  Om.  IV.  c,  1!8.  a.  151,  ISS,  1S3], 

XXI.  Forms,  see  List  of,  post,  212. 


I.  Jbtatutcs  tifieaUti. 

By  stal.  3  Geo.  IV.  c.  126,  intitnlml  "  An  art  li>  amend  dienMie 
nov  in  being  for  reguUting  hinipike  roods  in  thai  part  of  C&cst 
called  England."  (piuHed  Gth  August,  18S2),  Sect.  I,  it  ta  eiiactL^ 
ironi  and  after  the  in  day  of  January,  1623,  die  following  act*,  vtx. 

13  Geo.  III.  c.  84.       16  Geo.  III.  c.  M.       25  Geo.  111.  c  — 

14  Geo-  III,  c.  14.       17  Geo.  Ill,  c.  16.       52  Geo.  Ill,  c. 


)  III.]  ProvUions  of  Oeneral  Turnpike  Acts^  Sfc.  1 19 

PROVISIONS  OF 

U.  ^fmiloiui  of  CSfmeral  ^umpfte  ^ts  txtenteb  to  all  acts, 

Bt  ttat  3  Geo.  IV.  c.  126,  s.  4,  after  reciting,  that  '  It  is  of  great  im-  3Gco.4,  r.  19& 
portsnce  that  one  uniform  system  should  be  adhered  to  in  the  laws  for 
regulating  the  management  and  maintenance  of  turnpike  roads  throughout 
the  kingdom,'  it  is  enacted,  *'  That  from  and  after  the  tint  day  of  January,   After  Jan.  i,  lass, 
182$.  all  the  enactments,  provisions,  matters,  and  things  in  this  act  con-   this  art  to  extend 
tiined,  shall  extend,  and  be  deemed,  construed,  and  taken  to  extend,  to  all   m^dJi^ttBdre^'^ 
•cb  of  Parliament  now  in  force,  and  to  all  acts  which  sliall  hereafter  be   V^Mag  turnpike 
psHd,  for  making,  widening,  turning,  amending,  repairing,  or  maintaining  '^"^ 
MIT  tmrmpike  roed  or  roads  in  that  part  of  Great  Britain  called  England 
ore  and  except  where  any  other  commencement  is  particularly  directed  by 
this  act,  and  as  to  such  enactments,  provisions,  matters,  and  things  as  shall 
be  expressly  referred  to,  and  varied,  altered,  or  repealed  by  any  such  act  or 
stfs  as  shall  be  hereafter  passed." 

By  ttat.  4  Geo.  IV.  c  95,  s.  88,  ^  Ail  the  powers,  autliorides,  provisions,   4  Gen.  4.  c.  M. 
icfiuations,  privileges,  penalties,  forfeitures,  clauses,  restrictions,  matters,   S'SSSfS**" 
■ri  thiiu:s  whatsoever,  contained  in  the  said  recited  act  [3  Geo.  IV.  c.   where  not  hereby 
126],  so  nr  as  the  same  are  not  exnressly  altered  or  repealed  by  this  act,  shall  jJ^Sk  **!**'***'"' ' 
nfamd  and  be  construed  to  extena  to  operate  and  be  in  force  with  respect  to  *^ ' 

fkw  act,  and  shall  be  applied  and  put  in  execution,  as  frilly  and  efiectually  to 
sD  intents  and  purposes,  as  if  the  same  were  repeated  and  re^nacted  in  the 
bsdy  of  this- act,  and  were  made  part  thereof;  and  the  said  recited  act  and 
this  act  shall,  as  to  all  matters  and  things  whatsoever  (except  as  aforesaid), 
ke  consideTed  as  one  act.*' 

By  the  9  Geo.  IV.  c.  77,  s.  19,  "  All  the  powers,  authorities,  clauses,   9GeiK4,c.77»**i9. 
miisions,  penalties,  matters,  and  things  contamed  in  the  said  acts  of  the  JSTSeStrndto* 
ttird,  fourtti,  and  seventh  and  eighth  years  of  the  reign  of  his  present  thfal 


(save  and  except  such  parts  thereof  respectively  as  are  varied, 
ahmd^  or  repealed),  shall  extena  and  be  construed  to  extend  to  this  act ; 
and  all  the  powers,  authorities,  clauses,  penalties,  forfeitures,  matters,  and 
tbiiigi  contained  in  the  said  acts  of  the  third,  fourth,  and  seventh  and  eighth 
jpean  of  die  reign  of  his  present  Majesty  (except  such  parts  thereof  re- 
BtcdTely  as  are  varied,  altered,  or  repealed) ;  and  all  the  powers,  authorities,   powen  of  thb  act 
flniiBi  II,  provisionB,  penalties,  matters,  and  things  contained  in  this  act,  shall   {^^5'"*'  ui^ 
extend  and  be  construed  to  extend  to  every  local  turnpike  act,  and  shall  be       •    ""*^ 
ifpBed  and  put  in  execution  as  fully  and  efibctually,  to  all  intents  and  pur- 
poses, aa  if  ttie  same  were  repeated  and  re-enacted  in  the  body  of  such  local 
iBnipike  act,  and  were  made  part  thereof;  and  that  the  said  recited  acts  and  Acta  not  to  be 
this  act  shall  not  be  recited  in  any  such  local  turnpike  act,  save  and  except  [he  iiurpol!?Df°' 
ai  to  such  powers,  authorities,  clauses,  provisions,  penalties,  matters,  and  being  a^ed. 
ttiDgt  aa  ahall  be  expressly  referred  to  for  the  purpose  of  being  varied, 
altered,  or  repealed  by  any  such  local  turnpike  act." 

These  sevml  provisiona,  it  will  be  seen,  m  effect  consolidate  all  the  provi- 
■BBS  of  the  General  Turnpike  Acts. 


in.  Exceptions,  from  (Sanation  of  Sets. 

Bt  stai.  Z  Geo.  IV.  c.  12G,  s.  149,  it  is  enacted,  <'  Tluit  nothing  in  tliis  3  Geo.  4.  rMSfi, 

Mt  contained  shall  extend  or  be  construed,  adjudged,  deemed  or  taken  to  !he  (^j^Srial 

extend  tu  the  turnpike  road,  called  the  Commercial  ilond,  or  tlie  several  '^"^^t^^^ 

bnmchea  leading  from  and  out  of  the  same,  authorized  to  be  made,  repaired,  teadingfrom  ami 

aad  maintained  under  and  by  virtue  of  five  several  acts  of  Parliament  made  out  ofW  tarne, 

and  pasMd  in  the  fi>rty-thir^  forty-fourth,  forty-sixth,  forty-ninth  and  fifty-  ^^l^^^^ttA 

first  yesn  of  the  reign  of  his  late  Majesty  king  George  the  third,  for  making  bv  the  i^*  9j^^ 

and  nuuntaining  the  roads  communicating  with  tlie  West  and  East  India  ceo!^^' 

k2 


Noctowr-na, 
c.  lO.  br  imi.fOY- 
tnff  llv  tnmA  Tmia 
fibw-  t.ifur. 


|^igl)tt)<il>s«  ^witpftt.  [f  III. 

durkH,  and  fuc  repairing  Ihu  Cniiiion  Strcut  mad,  nm\  For  malciiig  and  tnain- 
tniiiiiiK  a  new  nuul  tu  Burking,  and  a  mntt  tWmi  tli<?  Itamrurd  and  Whitr- 
cliapclmad  to  Tilbuiy  Furt  in  the  counlira  of  Mid()1i»cx  ond  Emcx,  and 
alisu  fur  making  a  ntw  brancli  of  roud  from  King  Dnvid  Lane,  Shadwell,  to 
die  Kuex  road  at  Mile  End  in  the  county  of  Middlc»cx;  or  to  affect,  en- 
croach upon,  vary,  alter,  or  interfere  with  any  of  the  tolls,  weif^hti,  or  dudei 
created  by  virtue  of  tbe  uiid  acts  or  any  of  tliem,  or  any  of  tlie  powen  and 
authorititH  given  to  or  vested  in  the  tnuteei  acting  under  or  by  virtue  of  the 
oaid  acts,  or  any  or  either  of  them." 

Sect.  150  provides,  "  That  nothing  herein  oMilained  shall  be  deemed, 
construed,  or  tulcrii  to  extend  to  an  act  pttaaed  in  the  fifty-sixtli  year  of  die 
reign  of  his  late  Majcslj- king  Geni^e  the  third,  intituled,  An  actforimfrop- 
iag  llie  road  from  Ike  eUi)  of  GlasgoiD  to  tie  cilif  o/*  Carlule,  or  to  three 
icvcml  acts  amending  the  aame,  poiwed  in  the  fifty-eighth  and  fifty-ninth 


rt  of  tlic  ruign  of  his  snid  late  Alaiesty,  i 


n  the  fint  and  lecond  years 

c.  da,  s.  iio,  i'l  is  enacted,  "That  nothingin  tbe  laid  TF- 
dteJ  act  [3  Geo.  I V,  c.  1 'JGl  ur  Ihia  net  contained  sball  extend  or  be  cfitutnied 
tu  extend  to  any  road  or  roods  not  under  the  care  and  management  i^  tniiteea 
or  cominissionen,  or  to  any  rood  or  roada  which  sliall  be  made,  maiDtsined,  or 
Mtpported  under  the  provisions  of  any  act  or  acts  of  Parliament  paaaf^furan 
umuuited  period,  notwithstanding  tolls  may  be  collected  on  such  roadi,  or 
■hall  extend  to  ofiect,  alter,  or  interfere  irith  tlic  qualifications  of  any  cam- 
missioncn  or  otlier  persona  having  the  care  and  management  of  any  such 
laat-nicntioned  roods,  ur  wilb  any  tolls  taken  or  weights  carried  thereon,  or 
in  any  other  manner  therewith.' 

Sect.  01.  "  That  nolbing  in  the  said  recited  act  of  the  third  yesr  of  tin 

',  reign  of  his  present  Majeaty,  or  in  this  act  contained,  shnll  extend,  or  be 

r  deemed,  constnicdor  taken  to  extend  to  on  act  passed  in  the  fifVy-ninth  year 

'  of  the  reign  uf  his  lute  Mujenly,  intituled  Aa  Ad  for  telling  in  Connu- 

tionen  the  liiir  i/  roail  from  Shrewsbtuy  in  the  Couiily  of  Salop  to  llangor 

Ferry  in  Hit  Coaaly  o/Camartun,  and  for  ditchargiiig  Ihc  Trmtcti  uiuler 

ttveral  acli  of  tkr  trrtnUenlh,  hrfntg-tigkth,  Ikirlg-tixth,  fortjt-firtt,  fori)' 

tfcond,  forlji-ftFrnlk  and  Jjftielh  gear*  of  hi*  preirai  Majesty,  from  lie 

fntare  repair  and  mainlenaiice  iherrof,   and  for  atlrriiuj  and  repeating  n 

MHrA  of  the  said  acit  ai  affect*  the  laid  line  of  road:  nor  tit  nn  act  paiied 

'    "  r,  inl'mHed  An  Ael  to  amend  an  act  paiied  ill  i/,e  ffijt-jiflh 


11  lo  eittiia  lo  inc  tumpise  ruHu  ciuieu  me  t^omincrcuu  iU)aa,orinc  rru>.j,t.  iiij,<« 

btanclici  leading  from  and  out  of  tbe  same,  authorized  to  be  made,  Jj^JJlJ  {Jj'JV 

d,  and  mwataincd  under  Riid  by  riitiic  of  on  act  poiucdm  thUiCMioR  lUe.  |3UC:b>.;i, 

lament,  iutituled  Ah  Act  furmore  ffftelaaHy  repairing  oHd  improring  ''«!  atCBti' 

rral  roaib  railed  the  Cbhiioh  Street  Roadi,  the  Ciiiiimi-rrial  Ruail,  the  c.  •.<••:  I  ^  iGai.'4, 

eny  liranck  of  Road,  tkt:  Etut  Itiilia  Dork  Road,  Iht  Barking  Road,  ''  **•''' 
•  ShadiceU  a«d  Mile  End  llranrh  of  Road,  in  the  cuiinlir,  «f  Afid- 


i  Euix  ;  and  for  lai/ing  down  a  ifuni'trnu  on  tAe  laid  Commercial, 
toia  Dock,  and  Barking  Raadi;  or  tu  alfuct,  uiiiTUacli  upon,  i 
r  iutcrferc  with  any  of  the  tolls,  weighli,  or  duties  crcati-df  by  v 


ir  ouv  (if  the  ]ww(.>rs  und  aulhoritiex  pven  tn  or  veatt^  in  tliu 
I  iicctng  under  or  by  virtue  of  such  act ;  nor  aliall  extend  or  be  deciiiMl, 
eA,  or  taken  to  extvnd  to  an  act  puxwd  in  the  flAy'Sixth  year  iif  Itic 
r  his  Raid  late  Majraly,  intituled  An  Art  for  improving  tie  Road  from 
f  tf  Glatgow,  to  lie  City  of  Carlltle,  or  to  three  sevumJ  acts  oniund- 
tomc,  paMied  in  the  fif^'-eighlh  and  lifty-ninth  yeora  of  the  reign 
aid  late  Majesty,  and  in  the  first  and  iecond  years  of  tlie  reign  of 
wnt  Majcfl^'." 

IV.  lExplanatfon  of  ^oilrs  in  ^cts. 

Geo.  IV.  e.  IM,  a.  121,  ntlcr  n,'fili%' that '  Wu'rcua  doubts  may  arise  wiuiitui 
lat  is  to  be  dimmed  the  niad,  or  the  centre  of  the  rond;'  enacts,  "Tliot  *«'""'' 
in  this  or  any  other  act  of  Purliiiiiient  relating  tu  tunijiike  roada,  any 
or  thing  is  Erected  or  forbidden  lo  be  dime  within  a  certain  iliBtance 
'CDtre  of  the  mad,  that  portion  of  irround  sliali  be  deemed  and  taken 
ic  road  which  haa  been  maintained  by  the  trustees  or  commissioners 
'  road,  and  repaired  with  stones,  eravel,  or  other  material!  used  in 
;  roads,  fbr  six  months  immedialeiy  preceding  any  oflence  committed 

■ich  regulations;  and  the  centre  of  the  roui  shall  be  the  middle  of  Whaiuu; 

id  road,  where  a  line  being  drawn  along  the  road  or  a  point  marked, 

d  number  of  feet  of  hard  road,  which  have  been  so  maintained  end 

1  aa  aJbresaid  for  six  months  before,  shall  be  found  on  each  side  of 

OS  or  mark:  Provided  always,  that  nothing  herein  conLuned  ehall 

n  wiy  penon  or  persons  to  inclose  or  niake  any  encroachment  on 


1^  ^g!)tDII|IS,  ^UTRpfitt.  [|V.(1). 

TnryftEi.       pike  road;  and  die  irord  prrton,  in  the  laid  redted  acta,  or  enj  of  tliem, 

fiS"i  or  in  this  act,  shall  be  deemed  nnd  conilnied  to  extend  to  and  to  include 

Count;.  any  one  or  more  penon  or  persuns,  and  of  citheir  sex ;  and  the  word  rcxMfjr, 

in  tlic  said  recited  acts,  or  any  of  them,  or  in  thii  act,  shall  be  deemed  amd 

Pariih.  construed lo extendtoand toinclude ridingordiTiaion;  andlhevordpsnai^ 

in  llie  said  recitud  acts,  or  any  of  them,  or  in  this  act,  ahall  be  deemed  and 
construed  to  extend  to  and  to  include  ward,  district,  hamlet,  towuliqi,  or 


ihtMob  cf  nb- 


V.  ^ruBtm- 

D  herein,  1st.  As  to  who  are,  their  Qualilication  and  Oalha;  2.  When 
tlicy  are  disqualified  from  acting,  from  Interest  or  beine;  Victualler*  or  Le*- 
Bccs  of  ToIIh,  &c.;  3.  The  Prohibitions  against  their  holding  Offices  of  Profit, 
or  bring  concerned  in  certain  Contracts;  4.  Of  the  Property  vested  in  them; 
5.  Their  Powers  in  general;  6.  Tlieir  Meetings;  7.  The  E^try  of  their  Pro- 
ceedings in  Books,  &c.;  8.  Their  Audit  of  Accounb  of  IVeaaorer,  &c; 
9.  Their  Personal  Liabihty;  10.  The  Recovery  from  them  of  Money  tbr 
Compensation  for  Materials  i  Andlastly,of  Actiouiby  andBgainrtthein,&e. 


(1).  Crnstees,  their  AuKlfffcsttBti  anB  •atfuf. 

The  appointment  of  trustees  is  olw.'kys  made  according  to  the  local  turnpike 
act  But  they  must  also  be  qualified,  according  to  the  tennt  contained  in  Ibe 
following  general  enactments : — 

By  Stat.  3  Geo.  IV.  e.  126,  s.  Gl,  it  is  enacted,  "That  all  his  Mi^eaW's  jus- 
tices of  the  peace  for  the  time  being  acting  for  the  county  or  cmmtiea  throogh 
which  any  ticmpike  road  now  does  or  hercafler  shall  pass,  shall  be  added  to 
and  joined  with  the  tnisteea  or  commiuioncre  formoking,  repairing,  or  nuin- 
taiiung  every  such  turnpike  road,  and  shall,  on  qualifying  themaelrei  as 
hereaner  mentioned,  have  all  the  same  powers  and  authorities,  to  all  intents 
and  purposes,  as  if  the  said  justices  hod  severally  been  named  or  elected 
trustees  or  commissioners  in  or  under  any  act  or  acts  of  Parliament  mider 
wliich  such  roads  shall  be  made,  repured,  or  maintained-" 

But  by  4  Geo.  IV.  c.  95,  s.  34,  "  Nothiugin  the  said  recited  act  £3Geo.  IV. 
,  c.  1261,  or  in  tliis  or  any  other  act  contuned,  shall  extend  or  be  comtraed  to 
■ml  so  OK  lo  require  aiiyjustire  ofllie  pence  noting  for  buy  countj'lolakeor    ■ 


}V.(i).]        TVustees,  QuaUficcUion  and  Oaths  of .  123 

chosen  or  appointed  a  trustee  or  commissioner,  shall  be  qualified  or  capable      qualifica- 
of  becoming  and  acting  as  a  trustee  or  commissioner  m  the  execution  of      tion  and 
•Dy  act  of  Parliament  for  making,  repairing,  or  maintaininsf  any  turnpike         oaths. 
ntdy  unless  be  shall  be,  in  bis  own  r^nt,  or  in  the  rij?ht  of  his  wife,  in  the  3  Geo.  4,  c.  liS. 
actnal  possession  or  receipt  of  the  rents  and  profits  of  freehold  or  copyhold 
hnds,  tenements,  or  hereditaments,  of  the  clear  yearly  value  of  100/.  above 
mrizes,  or  shall  be  heir  apparent  of  a  person  possessed  of  freehold  or  copy- 
)iold  lands,  tenements,  or  nereditaments,  of  the  clear  yearly  value  of  200/. 
above  reprizes ;  and  unless  he  shall,  before  he  shall  act  as  such  trustee  or 
fommissioner,  take  and  subscribe  the  oath  or  affirmation  following,  before 
UT  two  or  more  of  the  trustees  or  conmiissioners  appointed  or  to  be  i^ 
pomted  by  or  in  pursuance  of  such  act,  who  are  hereby  authorized  and 
cnpowered  to  adminiitter  the  same,  in  the  words  or  to  the  effect  following; 
(tiiat  is  to  say), 

"  /,  A,  B,y  do  twenr  [or,  being  of  the  people  called  Quakers,  do  aolemtdy 
tfjbmL  thai  I  tndy  and  bona  nde  am,  in  my  own  right  [or,  in  the  right  of 
my  »^],  is  ike  tictual  pouession  and  enjoyment  of  [or,  m  the  receipt  of 
mis  and  profiU  iinuay  out  of]  freehold  or  copyhold  latids,  tenement*  or 
kertdUatmenU^  of  the  clear  yearly  value  of  one  hundred  pounds  above  reprizes, 
for,  am  heir  apparent  of  ,  who^  to  the  best  of  my  knowledge,  is  seised  of 
freehold  or  copyhold  lands,  tenemetits,  or  hereditaments,  of  the  clear  yearly 
talue  of  tipo  hundred  pounds  above  reprizes],  [or,  that  I  am  possessed  of  a 
persomal  estate  of  ten  thousand  pounds,  clear  of  all  debts  and  incumbrances, 
IS  the  case  may  be].  So  help  me  God.  [or,  being  a  Quaker,  omit  the  words 
'  So  help  me  God:Y 

Sect.  63.  '*  Nothmg  herein  contained  shall  hinder  or  prevent  any  person   QualiflaitiaQ  hf 
firam  acting  as  a  trustee  or  commissioner  of  any  tiunpike  roads,  any  part  JSGn^nStoof 
of  wbicb  are  or  shall  be  situate  within  ten  miles  of  the  Royal  Exchange  in   London. 
London,  who  shall  be  possessed  of  personal  property  to  the  amount  or  value 
of  10,000/.,  aher  pa3rment  of  his  debts." 

Bv  staL  4  Geo.  IV.  c.  95,  s.  32, ''  No  person,  who  shall  after  the  passing  Tmsteei  to  be 
of  tnis  act  be  chosen  or  appointed  a  trustee  or  a  conunissioner  by  or  under  ***'"• 
any  act  or  acts  for  making  or  maintaining  any  turnpike  road,  snail  act  as 
soeh  tnistee  or  commissioner,  unless  he  shall,  before  he  sludl  act  as  such 
(except  in  administering  the  oath  or  affirmation  hereinafter  mentioned), 
take  and  subscribe  before  one  or  more  of  the  said  trustees  or  commissioners 
(who  is  and  are  hereby  empowered  to  administer  the  same)  the  oath  or 
afl&rmation  following;  (that  is  to  say), 

**  /,  A.  B.,  do  swear,  [or,  being  one  of  the  people  called  Quakers,  do  so-  Oftth. 
lemsdy  qfirm"],  that  I  wiU  truly  and  impartially,  according  to  the  best  of  my 
jmdgmsemt,  execute  and  perform  the  several  powers,  authorities,  and  trusts 
reposed  mwie  as  a  trustee  [or,  commissioner]  by  virtue  of  an  act  passed  in 
the  third  year  of  the  reign  of  his  Majesty  king  George  the  fourth,  intituled 
"  An  act  to  amend  the  general  laws  now  in  being  for  regulating  turnpike 
rottds  in  that  part  of  Great  Britain  called  England;**  and  also  an  act  passed 
m  the  fourth  year  of  the  reign  of  his  said  Majesty,  intituled  [here  set  forth 
the  tide  of  this  act  (a);]  and  also  an  act  passed  in  the  year  of  the  reign 
sfkis  Mtgesty  ,  intituled  [here  set  forth  the  title  of  the  act  under  which 
such  tnistee  or  commissioner  shall  claim  to  act].  So  help  me  God,  [or,  being 
a  Qoaker,  omit  the  words  '  So  help  me  GodT]" 

^  And  if  any  such  person  shall  act  (except  as  aforesaid)  before  he  shall  have  Penalty  5or. 
taken  and  subscribed  the  said  oatli  or  affirmation,  every  such  person  shall,  for 
rveiy  such  offence,  forfeit  and  pay  the  sum  of  50/.  with  full  costs  of  suit,  to 
any  person  or  persons  who  sliall  inform  or  sue  for  the  same  in  any  of  his 
Majesty's  Courts  of  record  sXWestnwuter,  by  action  of  debt,  or  on  the  case, 
biU,  suit,  or  infimnation,  wherein  no  essoign,  protection,  or  wager  of  law, 

{a)  '*  An  act  to  explain  and  amend  an  general  laws  now  in  being  for  regulating 
act  passed  io  the  third  year  of  the  reign  turnpike  roads  in  that  part  of  Great  Bri- 
of  his  present  M i^ty,  to  amend  the    t<un  called  England" 


.(■[.Inliui  mi 


^i^toofts  ^ompBtt.  [IT.  (1). 

more  than  one  imparliincc  ghnll  be  allowed:  provided  alws^  that  noMt 
A-      or  proceeding  touching  the  execution  of  the  aaid  act  of  the  third  year  of 

'• the  reign  of  his  present  Majesty,  or  tliis  act,  or  any  act  for  making  or  rnain- 

|-^jj    taining  any  turnpike  road,  which  ahall  be  done  or  performed  bv  any  nidi 
mill  person  who  shall  have  omitted  or  neglected  to  take  and  nibicribe  the  said 
oua-   oath  or  affirmation  hy  this  oct  prescribed,  shall  be  thereby  impeached  or 
rendered  nugatory;  but  all  such  proceedings  shall  be  as  vahd  and  eflcGtaal 
as  if  such  penon  had  taken  such  oath  or  affirmation  previously  to  his  h*,w 
Ing  acted  as  such  trustee  or  eommissioner  as  aforesaid  (a)." 
h^  Sect.  33.  "  If  any  person  being  a  quakcr  shall  have  been  or  shall  here- 

*J  after  be  appointed  or  elected,  by  or  under  any  act  or  acts  of  Parliament  Ibr 
making,  repairing,  or  maintainmg  any  turnpike  road,  a  trustee  or  commis- 
sioner of  such  road,  and  shall  be  in  other  respects  qu^ified  according  to  dw 
provisions  of  the  said  recited  act  [3  Geo.  IV.  e.  12G],  it  shall  and  may  lie 
lawful  for  such  pemon,  on  taking  and  subscribing  the  affiimatio&B  in  the  said 
recited  act  and  this  act  contained,  to  act  as  a  trustee  or  commianoner  in 
cxecutionof  the  act  or  acts  by  or  under  which  such  person  shall  be  upuuMd 
or  elected,  without  bcin^  subject  or  liable  to  any  penalty  or  fbrfeitnie  by 
such  act  or  aets  imposed  for  acting  as  a  trustee  or  eommissioner  not  hw^ 
ing  taken  and  subscribed  the  oaths  therein  contained." 

Sect.  35  declares  and  enacts,  "  That  where  any  persons  shall,  pre- 
'  viously  to  the  1st  day  of  January,  1823,  have  been  dulv  qualified  ae- 
cording  to  the  provisions  at,  and  tiikcii  the  oath  preseribea  in  that  bebslT 
by  an  act  jNused  in  the  thirteenth  vear  of  the  reign  of  his  late  Majes^ 
kmg  (ieorgc  tlie  third,  intituled  An  Act  lo  explain,  amend,  and  reduce  into 
one  ael  of  PariiameHl  tlie  general  laip$  now  in  being  for  rrgiJating  TunipSf 
ItoaJt  in  thai  pari  n^  Great  Britain  called  England,  or  for  other  pHrpoett; 
or  have  been  duly  qualified  according  to  the  provisions  of,  uid  taken  the 
oath  prescribed  by  any  other  act  or  acts  of  Parliament  for  making,  main- 
tniniiig,  orrepairing  any  particular  turnpike  road,  jircviously  to  the  said  1st 
(lay  of  January,  and  shall  have  been  then  acting  as  a  trustee  or  commit- 
siiiiier  in  the  exceutiuji  of  such  act  or  acts,  it  shall  and  may  be  lawfiil  for 
such  person  to  continue  to  act  as  a  trustee  or  commissioner  under  such  act 
or  acts,  without  rcoualifying,  or  taking  the  oath  prescribed  in  and  by  the 
said  recited  act  of  llie  third  year  of  his  present  Maiesty's  reign ;  and  al- 
''        '         '  it  be  possessed  of  freehold  or  copyhold  landi^ 


|V.  (1)-]       Trustees y  Disqualified  where  Interested,  8fc.  125 

to  be  elected  and  appointed  under  any  act  of  Parliament  for  making,  re-       trustees 
ptiring,  or  maintaining  any  turnpike  rood,  shall  die,  or  by  bankruptcy,  in-     interested, 
lokmcy,  or  otherwise,  become  disqualified  to  act,  or,  by  writing  under  ftc. 

didr  bands,  refuse  to  act  in  the  execution  of  such  act,  it  shall  be  lawful  for  3  o«o.  4,  c  us. 
the  nm-i^-ing  or  remaining  trustees  or  commissioners,  from  time  to  time,  to 
dect  and  appoint  one  other  fit  person,  qualified  as  aforesaid,  to  be  a  trus- 
tee or  commissioner,  in  the  room  of  every  trustee  or  commissioner  dying  or 
becoming  disqualified,  or  refusing  to  act  as  aforesaid;  pro\idcd  that  notice  Notice  to  to  given 
of  the  tmie  and  place  of  meeting  of  the  trustees  or  commissioners  for  fSJutTiwiftti^ 
efcij  such  election  be  given  by  the  clerk  or  clerks  to  such  trustees  or 
eomiissioners,  by  affixing  the  same  in  writing  upon  all  the  toll  gates  or 
tanpikefl  erected  upon  the  said  road  for  which  they  shall  act  as  trustees  or 
raBmissi0iiers,  and  by  inserting  such  notice  in  one  or  more  of  the  news- 
Mpen  circulating  in  that  port  of  the  country  where  such  road  shall  pass, 
inteen  days  at  least  before  every  such  meeting;  and  every  person  who 
dbll  be  elected  and  appointed  a  trustee  or  commissioner  pursuant  to  the 
dveetiofis  of  this  act,  shall  and  may  act  with  the  surviving  and  remaining 
tnnCees  or  conmiissioners  in  the  execution  of  such  act,  to  all  intents  and 
jmrpoees,  as  if  he  had  been  therein  named  and  appointed  a  trustee  or 


commissioner." 


(8)  Srustees  St0qiul{fte)l,  hshere  vxUxt%U%  or  bring  Vic« 

tiuUers  or  ?ktMtt%  of  SoUs^  Set. 

By  Stat  3  Geo.  IV.  c.  126,  s.  64,  "  No  person  appointed  or  to  be  ap-  Truttaeiiioctoact 
pointed  a  trustee  or  commissioner  in  or  by  virtue  of  any  act  for  repairing  ^''Jlilii'wSSf^* 
tmnpike  roads,  shall  be  capable  of  acting  e^  such  in  the  execution  of  any  Tictuiilinghoiue, 
SQch  act,  in  any  case  where  he  shall  be  personally  interested  (except  as   ^^ 
hereinafter  provided),  nor  during  the  time  he  shall  keep  a  victualling 
house,  or  other  house  of  public  entertainment,  or  who  shall  sell  wine,  cider, 
beer,  ale,  spirituous  or  other  strong  liquors  by  retail,  or  who  shall  be  a  Or  icMce  of  toDi. 
lessee  or  farmer  of  the  tolls  on  any  turnpike  road,  or  of  any  part  or  parts 
thereof;  and  if  any  person,  not  being  qualified  as  aforesaid,  or  being  dis- 
qualified by  any  of  the  causes  aforesaid,  or  not  having  taken  and  subscrib- 
ed the  oath  herein-before  mentioned,  or  being  a  qimker,  not  liaving  made 
and  subscribed  the  affirmation  herein-before  mentioned,  shall  nevertheless 
presume  to  act  as  a  trustee  or  commissioner  in  the  execution  of  any  such 
act,  every  such  person  shall,  for  every  such  offence,  forfeit  and  pay  the  sum  Pcnadtv  for  scting 
of  fifty  pounds  to  any  person  or  persons  who  shall  sue  for  the  same,  to  be  "Jt  be&g  quaiiil- 
reoorered,  with  full  costs  of  suit,  in  any  of  his  Majes^'s  Courts  of  record  at 
Westminster,  by  action  of  debt  or  on  the  case,  or  by  bill,  plaint,  siut,  or  in- 
formation, wherein  no  essoifi^,  protection,  wager  of  law,  or  more  than  one 
imparlance  diall  be  allowea ;  and  the  person  so  sued  or  prosecuted  shall   Penon  mcd  to 
prove  diat  he  is  Qualified,  and  not  disqualified  as  aforesaid,  or  otherwise  Sl^^*^  quaiifl- 
dball  pay  the  said  penaltv,  without  any  other  proof  or  evidence  on  the  part 
of  die  piroaecutor,  than  that  such  person  had  acted  as  a  trustee  or  commis- 
aoner  m  the  execution  of  any  act  for  repairing  turnpike  roads:  provided   ProccedinnDotto 
nevertheless,  that  no  act  or  proceeding  touching  the  execution  of  any  such  JS^SJ^rSijSa. 
act,  which  shall  be  done  or  performed  by  any  such  unqualified  or  disqualifi-  Uflcation. 
ed  person  previously  to  his  being  convicted  of  the  offence  before  mentioned, 
ihah  be  therebv impeached  or  rendered  nugatory;  but  all  such  proceedings 
ihall  be  as  valid  and  effectual  as  if  such  person  had  been  duly  qualified :  pro-   Mortg^^ect  on  the 
rided  always,  that  no  mortgagee  or  assignee  of  any  mortgage  or  other  secu-  SOT'SjuaSounlr 
lily,  or  any  lender  of  money  upon  the  credit  of  the  tolls,  or  receiving  interest 
thereout  for  the  same,  shall  on  that  account  only  be  deemed  unqualified  to 
act  as  a  trustee  or  commissioner  in  the  execution  of  any  such  act;  and  any 
trustees  or  commissioners  appointed  or  to  be  appointed  under  any  such  act, 
who  arc  or  shall  be  in  the  commission  of  the  peace,  may  act  as  such  ius- 
rices  of  the  peace  in  the  execution  of  any  sucn  act,  notwithstanding  their 
being  such  trustees  or  commissioners,  except  in  such  cases  only  wherein 
thev  shall  be  personally  interested  otherwise  than  as  a  trustee,  commis- 


luignce,  lender  of  money,  or  bolder  of  onj  Mcuri^  on 


the  credit  of  the  tuiU  granted  by  any  ai 

By  the  7&8Geo.  IV.  c.  24,  ».  1,  reciting  the  title*  of  3 Geo.  IV.  c.  128, 
■  and  4  Geo.  IV.  c.  95 ;  and  that  such  acta  require  to  be  flirthu*  expUined 
-   Bnd  amended ;  atid  that,  '  By  the  said  fint-recited  act  it  ii  among  other 


tbingB  provided  and  enacted,  that  no  person  appointed  aa  trustee  in  or  by 
virtue  of  any  act  for  repairing  tumpilce  roads,  shall  be  capable  of  acting  aa 
mich  in  the  execution  of  any  mch  act  in  any  case  where  he  aball  be  per- 


ionally  interested;  and  doubts  have  arisen  with  regard  to  mch  ponon'a 
liability;'  it  is  enacted,  "  That  no  trustee  of  any  turnpike  road  Hull  h» 
deemed  or  taken  to  be  personally  interested,  by  reason  of  liia  bavins  actad 
Bi  a  trustee  in  ordering  the  making,  altering,  or  diverting  any  tumpke  road 
over  ot  contiguous  to  any  lands,  tenements,  or  hereditaments  in  Us  poa- 
aesdon  or  occupancy,  or  by  reason  of  his  having  received  any  Mun  or  mm 
of  money  out  mT  the  tolls  of  any  mch  road  as  or  by  wsy  of  purchic  many, 
damages,  rent,  recompence,  or  sBtisfactJon  agreed  upon  or  awarded  to  mch 


^e  for  any  lacids,  tenements,  or  hereditaments,  or  any  tii 
or  matetiols  purchased  or  taken  for  the  purpose  of  making,  diverting  ot 
altering,  or  for  the  use  of  the  rood  for  which  he  shall  act  as  a  tniitee,  or  (or 
a  repository  for  malcrials  to  be  used  thereon,  or  For  the  damage  done  to  my 
inclosed  or  private  lands  or  grounds  of  any  such  trustee,  in  taking  ma- 
terials therefrom,  or  in  catrying  or  conveying  tbem  over  die  Mone." 


(S)  CruBtccK  net  t«  hfllS  plates  ot  9 rofft  at  be  conctmtH  In 

certain  Contratts. 


By  the  3  Geo.  IV.  c.  126,  s.  e.S,  "NutnisleeorcommiBnoaerofnuytH 
pike  road  shall,  from  and  nltci  ''  '       -    >    ..  ■     ■    -  ■  "> 

placeofprofitfajimdernny  at 
have  been  appomled,  or  shall 


fllw^n^n^   pike  road  shall,  from  and  after  this  act  shall  be  in  force,  enjmr  any  & 
iBcootnctiin),       place  of  profit  (a)  imdernny  act  of  Paiiiament  in  execution  of  which  he  dull 
ee  or  commissioner,  or  have  any 
T  directly  or  indirectly  codcobm 


n  appomled,  or  shall  act  as  tnistee  or  commisdoner,  or  bavt 


bouse,  toll  gate,  or  weigbing  engine  thereon,  or  for  suppling  any  ni 

for  the  UBt  tlicM-of;  nor  shflll  any  sUch  Irtislcp  or  coniiiiiBsiiiner  Ift 

hire  (ft)  any  WBj;gon,  wain,   cnrt,  or  other  ciirrinpi',   or  iiiiy  liurse,  enllir. 


|v.  (1).]     DrMtees,  Holding  Offices  or  Contracting,  8fc.  J  27 

cooccmed  in  any  sach  contract  or  bargain,  or  shall  sell  any  such  tools  or       TnurreEs, 
implements,  or  let  out  for  hire  any  waggon,  wain,  cart,  or  carriage,  horse,        iioldino 
ctttle,  or  team,  or  receive  any  money  out  of  the  tolls  as  aforesaid,  every     officf.s,  &c, 
tnistee  or  commissioner  ao  offending  shall,  for  every  such  offence,  forfeit  ^  ^*»-  '**  c  iak 
and  pay  the  sum  of  one  hundred  pounds  to  any  person  or  persons  who  Penalty  for,  louf. 
diaD  sue  for  the  same,  and  shall,  from  and  after  the  conviction  of  any  such 
edence,  be  incapable  of  acting  as  a  trustee  or  commissioner  of  any  turn- 
pike road;  and  ail  acts,  orders,  matters,  and  things  made  or  done  as  a  trus-  Cantncti  ToAd. 
lee  or  commisaionier  by  the  party  so  contacted,  shall  from  thenceforth  be 
naD  and  void,  to  all  intents  and  puiposes,  and  all  and  every  such  contract 
and  bargain  shall  be,  and  the  same  is  hereby  declared  to  be  void,  and  sliall 
lot  be  enforced  against  or  carried  into  effect  by  the  other  trustees  or  com- 
misfionera  entering  into  the  same :  provided  always,  that  all  acts,  orders,  Acumrioiu  to 
■attersy  and  things,  made  or  done  by  such  trustee  or  commissioner  previ-  c°^^^^^  ^»i^ 
ouly  to  his  being  convicted  of  any  such  offence,  shall  be  good,  valid,  and 

1;  and  fiirther  provided,  that  nothing  in  this  enactment  contained  Prohibitian  not 


dttD  extend,  or  be  deemed  or  construed  to  extend,  to  any  trustee  or  com-  Jj^JJ^*^  ***  ****'■ 


who  shall  receive  any  sum  or  sums  of  money  paid  out  of  tlie  tolls 
if  any  turnpike  road,  as  or  by  way  of  purchase-money,  damages,  rent,  re- 
coaroense,  or  satisfaction  agreed  upon  or  awarded  to  such  trustee  or  com- 
■nsaioner,  for  any  lands,  grounds,  tenements,  or  hereditaments,  purchased 
or  taken  for  the  purpose  of  diverting  or  altering,  or  for  the  use  of  the  turn- 
pike road  for  which  he  shall  act  as  a  trustee  or  commissioner,  or  for  a  re- 
pository for  materials  to  be  used  thereon,  or  for  the  damage  done  to  anv  in- 
ck»ed  or  pTi\*ate  grounds  of  an^  such  trustee  or  commissioner,  ui  taking 
materials  therefrom,  or  in  carrymg  or  conveying  them  over  the  same,  or  to 
prevent  any  such  trustee  or  commissioner  from  selling  or  disposing  of,  for 
the  uae  of  the  turnpike  road,  any  materials,  or  any  timber  grown  or  grow- 
mg  on  the  land  or  grounds  of  such  trustee  or  commissioner. ' 

By  4  Geo.  IV.  c.  95,  s.  37,  reciting  that,  '  In  and  by  the  said  recited  act  [3  Tnutea  having 
Geo.  IV.  c.  1261,  it  is  amongst  other  things  provided,  that  no  trustee  or  com-  ■**"*•  '5^*5?* 
miarioneT  shall  have  any  slmre  or  interest  in,  or  be  in  any  manner  directiy  or  whSSTdiaU  con- 
indirectly  concerned  in  any  contract  or  bargain  for  making  or  repairing,  or  in  *"«*  ^r^^Sim 
any  way  relating  to  the  road  for  which  he  shall  act,  or  for  building  or  repair-  for  roads,  not  ii- 
ii^^  any  toD  house  or  toll  gate,  or  weighing  endne  thereon,  or  for  supplying  »w«  ^  'S^V* 
any  materials  for  the  use  tiiereof,  nor  shall  let  out  for  hire  any  waggon,  ^S£^!IS[!:t.    *^ 
warn,  cart,  or  other  carriage,  or  any  horse,  cattie,  or  team  (a),  for  the  use  of 
any  turnpike  road  for  which  he  shall  act  as  tnistee  or  commissioner,  nor 
by  hmiaen^  or  by  any  other  person  for  or  on  his  account,  directly  or  in- 
directly, receive  any  sum  or  sums  of  money  to  his  use  or  benefit,  out  of  the 
tolls  ralected  on  the  road  for  which  he  shall  act,  during  the  time  he  shall 
be  acting  as  a  trustee  or  commissioner  of  such  road  (a) ;  and  in  and  by  the 
aaid  recited  act  any  trustee  or  commissioner  offending  in  any  of  the  cases 
aforesaid  is  thereby  made  liable  to  pay  the  penalty  of  one  hundred  pounds,' 
it  is  enacted,  ''That  no  person  or  persons,  oeing  a  trustee  or  commissioner, 
or  tnutees  or  commissioners  of  any  turnpike  road,  shall  be  liable  to  and 
forfeit  the  said  penalty  of  one  hundred  pounds,  or  any  other  penalty  or 
forfeiture,  for  or  by  reason  of  his  or  their  being  only  a  proprietor  or  pro- 
prietorsy  or  holder  or  holders  of  any  share  or  shares,  in  any  canal  or  rail- 
way company  which  shall  contract  with  the  trustees  or  commissioners  of 
Ibe  road  for  which  such  person  or  persons  shall  act  as  a  tnistee  or  com- 
mianoner,  or  trustees  or  commissioners  for  the  carriage  or  conveyance  of 
any  materials  for  the  repair  of  such  road." 

oy  the  same  act,  sect.  78,  trustees  may  enter  into  certain  contracts  for  cootncu  for  a- 
amending  tpads.     See  pottj  163.  mending  roads. 

By  3  Geo.  IV.  c.  126,  s.  84,  trustees  may  purchase  lands,  &c.  for  making 
or  improving  the  roads.    See  post,  147. 

By  sect.  100  of  die  same  act,  the  trustees  are  empowered  to  pwchasc  coniracufor 
land  for  the  purpose  of  di^ng  materials  therein.     See  post,  161.  materiab. 

'■  — — ^— — 

(a)  See  Towseif  v.  fVhiU,  5  B.  <l^  C.  123 ;  7  D.  4  A-  810, 8.  C ;  ante,  120,  n.  (6). 


(4)  iproyccls  b«»trt  in  Stustccs. 

Tlie  Inutccs  liavc  nu  intercut  iu  the  soil  oT  tlio  rond.  Daetten  v.  Gill,  I 
£n«/.  GO;  It.  V.  Jl/cwy  Navigation,  0  B.  ^  C.  S5;  /dl  114;  <ni/r,  8; 
and,  by  the  express  pruvisiutia  iif  the  7  &  S  Geo.  IV.  c.  24,  i.  IB,  ii^ra, 
iniiiex  arc  dfclari'd  to  Wonp  to  the  original  owner  of  the  uiiL 

<i  |i'<>i'>n}'  "f  Snnie  |>ru|)ertv,  however,  does  vest  in  them,  ihiu,  by  3  Geo.  IV.  e.  126,  t. 

^Jj^jf^^^^  00,  itiacnaclod,  "That  the  ri^ht,  interest,  and  property,  of  and  in  all  the 
toll  eatCB  and  toU  housen,  weighing  macbineii,  and  oHier  erectioni  and 
builunga,  lamps,  bars,  toll  boards,  direction  boards,  mOo  stones,  poMa,  nilt, 
fences,  and  other  (htiigs  vhich  ghall  have  been,  or  shall  be  erected  and  pro- 
vided in  pursuance  of  any  act  of  Parliament  for  malung  turnpike  rcMS, 
with  the  sevenil  cunvenienceB  and  appurtenances  thereunto  respectiTelj 
belonging,  and  the  materials  of  which  the  same  shall  consist,  ana  all  m*- 
terials,  tools,  and  implements  which  shall  be  piovided  for  repairing  the  said 

•piDgmf  nwlt.  roads,  aiid  the  scrapings  of  the  said  roads,  shall  be  vested  in  the  tnstccs 
or  commissioners  acting  in  pursuance  of  such  act  for  the  time  being,  and 
they  are  hereby  authorized  and  empowered  to  apply  and  dispose  of  the 

imt  miy  br       samc  as  they  shall  think  lit,  and  to  brmg,  or  cause  to  be  brought,  uiyactioa 

lellf ihodcrk  '"'  "'^''"'"'  ^"d  to  prefer  and  prosecute,  or  order  and  direct  the  preferring 
and  prosecuting  of  any  infomnatiani  or  indictments,  against  any  penon  or 
persona  who  Bhall  dig  up,  break,  or  pull  down,  steal,  take,  or  carry  awi^, 
spoil,  destroy,  injure,  or  damage  any  of  the  toll  gates,  or  toll  houMii 
weighing  niscbincs,  or  other  erections  or  buildings,  lamps,  bar*,  toll  boards, 
direction  boards,  milestones,  posts,  rails,  fences,  and  other  things,  or  any 
of  the  contrenieiicea  and  appitftenanccs  thereto  belonging,  or  any  of  tht 
tools,  inipletnentH,  or  matenahi  aforesaid,  or  shall  interrupt  them,  the  said 
trustees  or  commissioners,  or  any  of  their  ofGcvrs,  in  the  possession  thereof 
in  all  which  proceedings  it  shall  be  sufHcient  to  stale  generally  such  articlei 
to  be  the  property  of  (he  clerk  for  the  time  being  to  the  taid  trustee*  or 


.xoicof  toU-taouu.       The  57th,  58th,  and  50th,  sections  of  the  4  Geo.  IV.  c.  S5,  relate  to  the 

sale  and  disposal  of  unuceessar}'  toll  houses  and  property  vested  in  Imstoe^ 

ie.    Sec  theaectionB,/joi(,  170,  174. 
Tolb.  By  the  0  Geo.  IV.  c.  77,  a.  IC,  the  tolls  to  he  collected  on  any  turnpike 

road  arc  to  he  vested  in  the  trustee*.     Sec  pott,  165. 
uincni.unin  By  the  7  &  8  Geo.  IV.  c.  24,  s.  18,  it  is  enacted,    "That  all  minei 

'  — '-'      —     of  iron,  till,  lead,  copper,  coal,  and  other  minerals  whatsoever,  which  shall 

be  discovered  or  found  in  or  under  nnv  land  lo  be  used  for  ai  "" 


I?.  (6).]  Trustees,  Meetings  of.  129 

TRUtTBBS, 

(5)  Vruslees*  |lol»er0  in  General.  fowers  of. 

To  state  all  the  powers  of  the  trustees  would  he  to  repeat  nearly  all  Trattea*  gneni 
the  provisions  of  the  turnpike  acts,  which  will  be  found  dispersed  throughout  P^wcn. 
tkii  title.     The  reader  must  be  satisfied  with  a  reference  thereto. 

Tnttteesy  as  we  have  seen  {anUf  122),  are  appointed  under  local  statutes 
vkidi  have  hut  a  temporary  existence,  and  an  order,  therefore,  made  by 
tbem  would,  unless  otherwise  enacted  bv  statute,  cease  to  be  effective  at 
die  exjuration  of  the  term  of  the  act ;  nut  a  permanent  effect  is  given  to 
ibeir  actSy  by  9  Geo.  IV.  c  77,  s.  11,  which  enacts,  "  Tliat  all  con-   Bonds,  contractii, 
Tcjaacet,  bonds,  covenants,  agreements,  contracts,  and  securities  made  or   ^^  fo,!?*^^  'Tk 
catered  into  by  any  person  or  persons,  to  or  with  the  trustees  for  carr^'ing  •unding  thereiMi 
JBT  local  turnpike  act  into  execution,  or  by  any  other  person  or  persons,  on  otanj»eu 
Waalf  of  the  said  trustees,  according  to  the  provisions  of  any  such  act,  shall 
mnam  in  Hdl  force  and  effect,  notwithstanding  the  expiration  or  repeal  of 
nth  act,  and  shall  be  and  continue  available  in  all  courts,  and  berorc  all 
judges  and  justices  having  jurisdiction,  as  the  case  may  require,  until  the 
nme  are  fiuly  satisfied  and  performed,  on  account  and  fur  the  benefit  of 
the  trust  to  be  created  by  any  subsequent  act  for  maintaining  the  same 
tampike  road  or  any  part  thereof." 

By  9  Geo.  IV.  c.  77,  s.  12,  a  power  is  given  to  the  trustees  for  cancelling 
the  acts  of  fimner  commissioners.  See  post^  173. 


(6)  Meetings  of  Srustees. 

By  Stat.  3  Geo.  IV.  c.  126,  s.  69,  "  All  trustees  and  commissioners  of  every  General  amiuit 
tampike  road  or  roads  shaU,  and  they  are  hereby  reouired  to  hold  a  gene-  JI^^  ^  *** 
nl  meeting  of  the  trust  for  which  they  shall  respectively  act,  on  a  day  to 
be  by  them,  or  any  three  or  more  of  them,  appointed,  in  the  months  of 
Aprut  September,  or  October;  of  which  meeting  twenty-one  days'  notice 
mil  be  given,  by  inserting  the  same  in  some  newspaper  or  newspajiers 
usually  circulating  in  the  county  or  coimties  in  which  the  road  or  roads,  in 
respect  whereof  such  meeting  shall  be  held,  lie  or  are  situated,  which  said 
meeting  shall  be  called  or  known  as  The  General  Annual  Meeting  of  the 
ThuUeM  or  Committumer$;  and  at  such  meeting  the  trustees  or  commission- 
en  assemUed,  shall  elect  a  chairman  for  the  purposes  thereof,  and  shall 
also  sudit  their  accounts,  and  report  tlie  state  of  the  road  or  roads  imder 
their  care  and  soperintendance." 

1^  Stat.  4  Geo.  IV.  c.  95,  s.  42,  afler  reciting  that  <  By  the  said  recited  act  Where  a  local  art 
[3  Geo.  IV.  c.  126]  all  trustees  and  commissioners  of  every  turnpike  road  Jilf  Sfne  Ar* iS^* 
or  roads  are  required  to  hold  a  general  meeting  of  the  trust  for  wnich  they  annual  meeting, 
shall  respectively  act,  on  a  day  to  be  by  them,  or  any  three  or  more  of  {|JJJ*iJf  ******  °" 
them,  qvpointed  in  the  months  of  April,  September,  and  October;*  it  is  en- 
acted, **That  where,  in  and  by  any  act  of  Parliament,  a  general  annual 
meetiug  of  the  trustees  acting  m  execution  of  such  act,  shall  be  appointed 
to  beneld  at  any  other  time  of  the  year  than  in  the  said  months  or  April, 
September,  or  October;  and  the  said  trustees  shall  have  held  such  meet- 
ings under  the  authority  of  such  act,  it  shall  and  may  be  lawful  for  such 
trustees  to  continue  to  hold  the  said  general  annual  meetings  at  the  time 
mentioned  and  directed  in  the  act,  under  and  by  virtue  of  which  they  shall 
be  appointed,  instead  of  in  the  said  months  of  April,  September,  or  October; 
any   toing  in   the   said  recite  act  contained  to  the  contrary  notwith- 


By  3  Geo.  IV.  c.  126,  s.  70,  <' Where  a  sufficient  number  of  the  trus-  ifatufflctentnom- 

tees  or  commissioners  of  any  turnpike  road  shall  not  meet  on  the  day  ap-  SSiutmdljmouir 

pointed  by  any  such  act  or  acts  respectively  for  their  first  meeting,  or  shall  meathtf  shall  be 

not  meet  on  the  day  appointed  by  adjournment  for  their  meeting,  or  for  JSiAton'cUy*' 

want  of  a  proper  adjournment,  by  which  means,  or  by  some  or  one  of  them,  notk*  ihaiiba 


the  intent  of  tlie  Bni(\  net  or  nets  niny  he  fntstrntcd,  in  all  or  cither  of  the 

__^  Bai<l  i-asvs,  it  shnll.bc  lawful  for  bo  muiy  of  the  iaid  tmitem  or  conimiraian- 

oto.  *,  c.  IM.  cn>  aa  shiill  meet,  or  tlic  major  part  of  tliem,  or  in  ci»c  no  such  tnutee  or 
comininiuoiier  ahull  Iw  presptit,  for  their  elerk  or  rlcrki  to  cauiie  notice  in 
writing  to  be  nllixed  uii  ail  the  tiunpikc  gates  whidi  thall  be  then  erectnl 
on  the  Huid  respL-ctivc  roada,  or  if  uo  turnpike  gale  shall  then  be  orected,  to 
cause  the  liku  notice  to  be  affixed  in  the  mofit  coniqiiciious  place  in  one  of 
the  principal  townn  or  plaees  nearest  to  which  the  roada  directed  to  be  re- 
paired do  lie;  and  also  in  some  public  newspaper  circulated  in  the  conntj 
in  which  the  rnnd  shall  be  situate,  at  least  ten  days  before  the  intended 
meeting,  appointing  sucli  trustcca  or  commissi onera  to  meet  at  nich  place 
where  the  preceding  meeting  was  appointed  to  liave  been  held,  or  at  the 
pleco  directed  for  the  first  meeting  of  siich  trustcea  or  comniiaHioners,  if  na 
such  prccMliiig  meeting  shall  liave  been  held;  and  the  said  trustees  or  com- 
missioner!!, when  met  m  pursuance  of  such  notice,  shall  and  may,  and  they 
are  hereby  required  to  proceed  and  carry  such  act  or  acta  into  exeeulitm, 
in  the  same  and  iu  ns  nmple  and  fiill  a  munner,  to  all  intents  andpurpoKi, 
aa  they  might  or  could  have  done  if  no  such  neglect  had  happened. " 
htre  muua  By  Stat.  4  (ico.  IV.  c.  3S,  ailer  reciting  that  '  Whereas  it  hai  liappcoad 

J"?*  "™JiiKjj  tliat  tlic  trustees  or  comlniaaionor^  apjioinled  to  carrj'  into  execution  aDV 
rthi!4{i^4.       act  or  acta  of  Parliament  luive  not  been  able  to  meet  on  the  day  Bppcnntetl 
■'n^iir'iiilri!''ihr     ''^  auch  act  or  acts  for  carrying  the  same  into  execution,  by  reaaan  thatdia 
iTbelnMsnW-       day  ap]K)intod  fiir  audi  meeting  has  been  antecedent  to  the  passing  of  suck 
^u'tlHi'mf       ^'  *"'  ""^'"^  whereby  the  intent  of  auch  act  or  acts  hath  been  or  may  be 
iTtinwariudi     triistrated:  for  remedy  whereof,'  it  is  enacted,   "Tliat  in  all  cases  where 
'Tih^^TUtath   '''^  trustees  or  conimissionera  appvinted  by  any  act  or  acts  of  Parliament 
>y>n«thc  pau.   have  nut  been  or  aliall  nut  be  able  to  meet  on  the  diiy  appointed  for  th^ 
if  of  >uih  art.      fir^  meeting  by  any  such  net  or  acta,  by  reaaon  that  the  day  anpoinlcd  fbr 
such  ineoting  lins  been  or  shall  be  antecedent  to  the  passing  of  such  act  at 
acts,  it  shall  and  may  he  lawful  for  three  or  more  of  the  said  trustees  or 
commiasionen  appointed  to  execute  such  act  or  acta  to  meet  at  the  place 
appointed  by  auch  act  ur  acta  for  the  first  meeting  of  auch  Inuteea  or  am- 
miaaioners,  on  the  fourteenth  day  alter  the  paasing  of  such  act  or  acta,  or  of 
this  act;  and  every  auch  mcetiue  slioU  be  as  good,  valid,  and  effectual  oaif 
such  truatees  or  commissioners  riad  met  in  jHuauanec  of  the  act  or  acta  of 
Parliament  which  they  are  appointed  to  carry  into  execution." 
tpiiitiniu  u  to        By  Stat.  4  Geo.  IV.  c.  93,  a.  39,  "  The  truatcea  or  comniiasionets  for 
'  '"""  '  'l  for  making  or  niuinlniniiig  aiiy  tiiriijiikc  ivudn  sli.ill  .ind 


rf  the  intenlian  b 
ij  thraa  or  mora  tnisteeii  or  commUsionen,  by  writinf;  under  their 
to  tha  clerk  to  the  Muci  tnutecs  or  commiMionpn,  at  a  pre%-iouit 
J  hoUcn  (or  the  ume  nxul,  and  entcrxtl  in  tho  IxKjk  of  procerd- 
iuch  meeting,  «nd  nnjea*  notice  signed  by  any  two  or  mon-  Inin- 
coBiminioncn  ohall  have  been  HfKxnl  on  all  lh<'  lunmike  ^ates  then 
upon  nich  road,  tirenCy-one  dnvs  st  least  bi^ire  niicIi  ineptiiig,  iinr 
Bieh  rerocation  or  alteration  alliul  b«  a^cd  lu  be  iiioile  by  a  greater 
r  of  tnuleei  or  eomminiuneni  than  concurred  in  the  innkinfc  iif  any 
'der  or  determination :  jarovlded  alvayi,  tliat  nutliing  berein  cun- 
pnihibiting  or  rentrainine  tnutees  from  expending  more  than  ten 
fiBcr  Jiem  for  the  uie  of  tile  rooin  wherein  Ibey  iihaTl  ineet,3bnll  rx- 
<  die  trustee!  or  eommiuiunera  of  iiny  road  within  five  miles  of  the 
Etekange  in  Loudon;  but  luvh  tast-nientiiined  tnisteex  nr  coin- 
lan  niav  expend  any  sum  not  exceeding  twenty  ihiUings  for  thu  use 

,  41.  ''  If  at  any  lime  it  iIibII  be  thought  necessarv,  fur  ihc  belter  i 
on  of  any  act  of  Parliiunenl  for  making  or  maintitinini;  niiy  turnpike  " 
liat  the  tnisteea  or  euniiniiuiuners  of  such  road  shotild  meet  lirfure 
«  to  which  any  meeting  may  be  ndjoomcd,  it  hIihII  and  may  be  law- 
any  tico  nr  more  of  nieh  Irusteea  ur  comniiHflianerB  (or  for  the  clerk 
•aid  tniiteei  or  cominiiiiiiuners,  by  nn  order  in  writing,  Mgned  by  any 
more  of  them)  to  give  notice  of  such  earlier  meeting  by  adwrliHC- 
a  Hune  newspaper  rirciilaled  in  the  neighbotirhood  of  Huch  mod,  and 

on  all  the  liunipike  galea  then  standing  on  nicii  roa<l ;  in  which  iio- 
■U  be  exTiressed  the  timi-,  plaee,  and  piirpow  of  inch  earlier  meeting, 
imc  not  being  le<n  than  fourteen  days  aHer  publication  uf  the  aaid 
;  and  all  the  orders  and  determinationti  of  the  trustees  or  cuminis- 
,  at  all  such  meetings,  ihall  be  ua  valiil  as  if  the  Hnrne  had  been  done 
other  meeting  of  trustees  or  cunimiMioiiers  held  by  virtue  uf  the  said 

act  or  this  act,  or  the  act  under  and  by  \-irtue  of  which  they  slinll 
tniitce*  or  commiaiionen.'  provided  always,  that  no  other  busuiesB 
bt  ahall  be  specified  in  •uch  notice  shall  be  transacted  at  any  luch 


|^iglitn.iss,  IJEampiltc.  U  v.  {»). 

ritv  OP  See  the  remaining  imrl  o{  this  lection  as  to  audi  entrte*  being  evidencfv 

Et-niHc«-    pott,  20H,  aO!f. 

I,  c  iw.  Sect.  73.  *'  The  IruEtces  and  commissianen  of  every  turnpike  lo»d  Atii, 

i''*™|^°'     and  they  are  hereby  required  from  time  to  time,  Bnd  at  a]I  timcB,  to  order 

ru'ihc  Id-   aiid  direct  a  book  ur  buoku  tu  be  provided  mid  kept  by  (heir  clerk  for  the 

d^i^Mm.   ^""^  '•eing;  in  which  book  or  booka  such  clerk  ihall  enter,  or  cause  to  bt 

entered,  b-iic  nnd  regular  occounta  of  &11  sumn  of  money  received,  p*ii^ 

laid  out^  and  expended,  for  or  ou  account  of  the  road  fur  which  auch  clerk 

shall  set,  and  of  the  sci'eral  aiiidcB,  matters,  and  tliinci  for  which  Bich 

BUiDB  of  mouey  shall  have  been  dinburHed,  laid  out,  and  jiaid;  and  tuch 

book  or  booka  ahall,  at  all  seasonable  times,  be  open  to  the  inspection  of  the 

«aid  trusteeB  or  crimmiasionera,  or  any  creditor  or  ereditun  on  the  tolls  col- 

Iccted  and  taken  on  the  road  to  which  auch  booka  relate,  without  fee  orre- 

trard;  ami  Ibe  aaid  tnisteca,  or  commiasioners  and  creditor*,  or  any  of 

thorn,  shall  or  may  taks  coiiies  of  or  extracts  irom  the  said  book  or  booka, 

or  any  part  or  parta  thereof,  without  payEng  any  thing  for  the  some;   uid 

the  said  bouk  or  books  shall  be  produced  by  the  said  clerk  at  all  mcetingi 

ronnfui-    of  the  anid  trustees  or  commiasioiiers;  and  in  case  any  clerk  shall  rcfilH  to 

wiun.        permit,  ur  ahnll  not  |)cniiit  any  of  the  said  trustees  or  commiiaianers,Draaj 

■ucU  creditor,  to  in5pcet  any  auch  book  or  books,  or  to  take  auch  copie*  at 

extracts  as  aforesaid,  or  in  coae  auch  clerk  shall  refuse  or  neglect  to  produce 

such  book  or  booka  at  any  meeting  of  the  aaid  trustees  or  conuniujontr^ 

auch   clerk  shall  forfeit  and  pay  any  aum  of  money  not  cxecedii^  five 

pounda,  to  be  levied  and  applied  in  the  aame  manner  as  other  penaltie*  are 

hereby  directed  to  be  levied  and  applied,"  (by  secL  141,  piul,  205). 

Sep  also  the  nnn-iaiolis  of  the  D  Geo.  IV.  c.  77,  s.  2,  as  to  the  entries 
it  granting  it;  as  ali)\  as  to 


(6)  Ctusirrs'  Subit  oC  Accounts  of  Crcasurer,  &c* 

"  The  trustees  nr  commiasionera  of  cveij' 
!  liereby  required,  at  their  general  annual 
ne,  audit,  and  settle  the  accounts  of  the  i«- 
lurvej'otB  ap|ioinled  by  them,  and  to  requite 

I,  clerks,  and  surveyors  lo  product  llieir  Ixmkn,  accounli, 
■    -'  and  debts,  i"  ■■ 


|Y.(8).]  Trustees,  Audit  of  Accounts,  Sfc.  133 

vittm  thir^  dm  thereafter,  transmit  the  some  to  the  clerk  of  the  peace  of       trustefs, 

Ike  county  in  which  the  road,  or  the  major  part  thereof,  to  which  the  said  audit  of  ac- 

Mment  relates,  shall  lie;  and  if  any  clerk  shall  refuse  or  n<^lect  to  make  coints^  &c. 

oat  toeh  statement  as  aforesaid,  or  to  transmit  the  same  within  the  time  i««fc4.c.i*fc 
botinbefbre  mentioned,  every  clerk  so  offending  shall,  for  such  offence, 

ftrfnt  and  pay  the  sum  of  fifty  pounds,  to  be  recovered  as  hereiuafler  di-  Pmaiiy.  stu. 
iteled,"  (by  section  141,  pott,  Sect  XV.) 

Seet.  79,  enacts, ''  That  the  clerk  of  the  peace  of  every  coimty  to  whom  cierk  of  peace  to 

meh  statements  shall  be  transmitted,  shall,  on  receiving  such  statements,  vcRbtcriurhftUte- 

-■^  -^    -L  J        J  ^     AiT^    •     *•  LI   j^  .  .1  menu,  and  pn>- 

OBK  the  same  to  be  produced  to  the  justices  assembled  at  the  <|uarter  ses-  dure  thein  to  the 

aoBf  to  be  held  next  after  the  receipt  thereof,  and  also  to  be  registered  and  v»»r^  fCMiom. 

kept  amongst  the  records  of  the  quarter  sessions  of  the  county  for  which 

mok  derk  of  the  peace  shall  act ;  and  the  said  statements  so  to  be  transmitted 

to  die  said  respective  clerks  of  the  peace,  shall,  when  registered,  be  open  to 

the  inspection  of  all  and  every  person  and  persons  whatsoever,  who  may 

tike  extracts  therefinom,  or  copies  thereof,  paying  to  the  clerk  of  the  neace  yce  for  imrcctiun 

u  whoae  custody  the  same  snail  be,  the  sum  of  five  shillings  for  each  in-  and  «)!*)'• 

ipcctiony  and  the  sum  of  sixpence  for  every  seventy-two  words  of  each  ex- 

ttaet  or  copy  taken." 

Sect.  80.  **  The  said  trustees  or  commissioners  shall,  immediately  after  statement*  to  be 

aecoonts  and  statements  have  been  examined,  audited,  and  signed,  f|r^R!!!fl*^^'*^* 

■uffident  number  of  copies  of  such  statements  to  be  printed,  and  *  ^*' 

aA  derk  to  transmit  a  copy  thereof  to  each  acting  trustee  or  com- 

ler,  having  duly  qualified  himself  to  act  as  such  trustee  or  commis- 

■oner  of  such  road  (a)." 

We  have  already  seen,  ante,  132,  that,  by  the  73rd  section,  books  of  ac-  Booki  to  be  kept. 

oooat  are  to  be  kept. 

By  Stat.  4  Geo.  IV.  c.  95,  s.  47,  "  AH  such  officers  as  shall  have  been  onicen  to  account 
or  snail  be  appointed  by  any  trustees  or  commissioners  of  any  turnpike  jJjJiS!?"*'*^  ^ 
road,  shidl,  from  time  to  time,  when  thereunto  required  by  the  trustees  or 
oonunissionera,  deliver  to  such  trustees  or  commissioners,  or  to  such  person 
or  persons  as  they  shall  for  that  purpose  appoint,  true,  exact,  and  perfect 
accounts  in  writing,  under  their  respective  inands,  of  aU  monies  whicn  they 
■ad  every  of  them  respectively  shall  have  received  to  that  time,  by  virtue  of 
any  act»  and  how  much  thereof  hath  been  paid  and  disbursed,  and  for  what 
porpoaei,  together  with  the  proper  vouchers  for  such  payments,  and  shall 
pinr  aU  soch  monies  as  shall  remain  in  their  or  any  of  Uieir  hands  to  the 
wd  tmsteea  or  commissioners,  or  to  such  person  or  persons  as  they  shall 
wfpcint  to  reodve  the  same,  and  not  otherwise,  withm  such  time  as  such 
tmsteea  or  commissioners  shall  limit  or  appoint;  and  if  any  such  officer  or  Proccedinaon 
pemn  shaD  reflise  or  neglect  to  produce  or  deliver  up  such  accounts,  and  the  {J^^|„nt  ""^ 
Toochers  relating  to  the  same,  or  shall  refuse  or  neglect  to  pay  the  money  due  on 
■Kb  aeooimt  wiuun  the  time  or  in  manner  aforesaid,  or  if  any  such  officer  or 
pemn  shall  refuse  or  neglect  to  deliver  up  to  the  said  trustees  or  commission- 
ns,  or  to  auch  person  or  persons  as  thev  shall  appoint,  within  ten  days  af- 
ter being  thereunto  required  by  the  said  trustees  or  commissioners,  all  the 
books,  papen,  or  writings  in  his  custody  or  power  relating  to  the  execution 
of  any  such  act,  then  and  in  every  or  any  of  the  said  cases  it  shall  be  law- 
fid  fie  anv  one  justice  of  the  peace  for  the  county,  division,  or  riding  in 
vhidi  ■ncn  road^  or  any  part  thereof  shall  be  situate,  upon  complaint  (b) 
made  to  him  by  or  on  behalf  of  the  said  trustees  or  commissioners;  and 
aidi  justice  is  hereby  required,  by  warrant  under  his  hand  and  seal,  to 
■nnmon  (e)  such  officer  or  officers,  person  or  persons,  to  appear  before  him, 
and,  upon  his,  her,  or  their  appearing,  or  not  oeing  to  be  found,  to  hear  and 
determine  the  matter  of  such  complaint  in  a  summary  way,  and  to  settle  the 
laid  aooount  or  aooounta,  if  produced ;  and  if  upon  confession  of  the  officer  or 
offioen,  person  or  persons,  against  whom  any  such  complaint  shall  be  made,  or 
by  the  oath  or  oaths  of  any  witness  or  witnesses  (wnich  oath  such  justice 

(a)  Form  (No.  94),  poft    (6)  Form  (No.  153),  pott,    (c)  Fonns  (No.  91, 152),  pott, 
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)^ig|)i)}a9s>  ®unt)itlr.  u  v.  (»}. 

is  hereby  empoirered  and  required  tn  adininiiter,  without  fee  or  reward); 
or,  upon  inspection  of  the  uiid  Bccounti,  if  pioduced,  it  shall  am>eaT  to  «udi 
iuatice  that  any  of  the  money  which  ihall  have  been  collected  or  received 
ihall  be  in  the  handa  of  such  officer  or  officet*,  person  or  petsons,  nidi 
may,  and  he  is  hereby  aulhorized  and  required,  on  non'-paynieat 
bereof,  by  a  warrant  or  warrantB  (a)  under  his  hand  and  seal,  to  caDM 
such  money  to  be  levied  by  distreia  and  sa]e  of  the  goodi  and  chattels  ^^ 
such  officer  or  officers,  person  or  persona  respectively;  and  if  no  ^oods  and 
chattels  can  be  found  (b)  sutHcient  to  answer  and  satisly  the  said  money, 
and  the  charges  of  distraining  and  selling  the  same,  or  if  such  officer  or  cf- 
ficeTs,  or  olher  person  or  persons,  shall  not  appear  before  the  said  justice  at 


■ueh  justice  i 


and  dehver  up  tt 


i  writings  in  his,  lier,  or  their  custody  or  power  relatinfr  to  the  executton  <^ 
any  act  for  making  or  repairing  turnpike  roads,  or  the  said  redted  act  (S  Gca 
IV.  c.  126)  or  this  act;  then  and  in  either  of  the  cases  aforesaid,  suchiuitioe 
may,  and  he  is  hereby  autboiixed  and  required,  by  a  warrant  uaitz  Ut 
hand  and  seal  (c)  to  commit  such  officer  or  officers,  or  penoa  or  pertOM, 
to  the  common  gaol  or  house  of  cotrection  of  the  county  in  which  sudi  road 
shall  be  situate,  there  to  remain  without  bail  or  mainpriie,  in  cue  he  et 
they  shall  be  committed  for  non-payment  of  any  money  received  by  him  m 
them,  or  in  his  or  their  hands,  until  he  shall  have  accounted  for  and  paid 
the  full  amount  thereof^  or  compounded  with  the  tiualees  or  commisaonoi, 
and  paid  such  cNnnposition  in  such  manner  as  the  said  tnisteee  or  rfwiMi 
doners  shall  appoint,  (which  composition  the  said  trustees  or  commismiMB 
are  hereby  empowered  to  make) ;  or  in  case  he  or  they  shall  be  committsd 
for  not  delivering  any  account  books,  papers,  or  writings  as  afiirewid,  and 
he  or  they  shall  have  delivered  up  such  books,  papen,  and  writings  m 
aforesaid,  or  made  satisfaction  in  respect  thereof  to  the  said  tnutee*  or  oon- 
ifiisnoneni;  provided  that  no  person  who  shall  be  so  commitled  for  want  of 
sufficient  distress,  shall  be  detained  in  piijwn  by  virtue  of  this  act,  fiv  a 
longer  space  of  time  than  six  calendar  months." 

By  3  Geo.  IV.  c.  126,  «.  47,  mortg^ees  In  possesion  of  tolla  an  to  w- 
■  ■     ■■     ■      ■  1eepo«i,  Sect  IX.  (6). 


f?.(9).]  Trustees,  Personal  Liability  of^Sfc  135 

act,  nuitter,  or  thing  not  authorized  by  such  act,  or  by  the  said  recited  acts      trustees, 
(3G«o.  IV.  c  126;  4  Geo.  IV.  c  95),  such  trustee  shall  be  personally    liability  op. 
laUe  to  the  trust  fbr  the  repajrment  of  the  money  so  expended,  at  the  suit  7^k8U«o.4,c84. 
tfany  person  or  any  one  trustee,  or  of  the  clerk  to  such  trustees,  on  behalf 
of  such  trust;  and  that  aU  the  costs  and  charges  of  such  suit,  over  and 
ikiTe  any  costs  and  charges  recovered  from  the  defendant  in  such  suit, 
ikiD  be  paid  and  borne  by  such  trust" 

Sect.  3.  *'  That  no  trustee  shall  be  personally  subject  or  liable  (a)  to  be  No  tnuue  to  be 
dbiiged  (except  as  next  herein-be&re  mentioned)  with  the  payment  of  any  JJJjJ****^  lUbieas 
nm  ot  nima  of  money  laid  out  or  expended  in  or  towards  the  making,  re- 
psirii^,  or  altering  any  turnpike  road,  nor  shall  execution  issue  against  the 
goods  and  chatteu  of  any  trustee  by  reason  of  his  having  acted  as  such 
Irastee,  or  having  aisned  or  authorized  or  directed  any  contract  or  security 
lo  be  entered  into  rdatinf  to  any  such  road,  unless,  in  such  contract  or  se- 
CDity,  such  trustee  shall  have  in  express  words  rendered  himself  so  per- 
loni^  liaUe." 

By  4  Geo.  IV.  c  95,  s.  61,  it  is  provided,  "  That  the  trustees  or  com-  Tnwteet  noc  per- 
imnimnrT  for  making  or  maintaining  any  turnpike  road,  shall  not  be  per-  ^^^^{^ff^ 
sonaDy  rnbiect  to  or  uable  to  be  charged  with  the  payment  of  any  sum  or 
■mi  of  money,  by  reason  of  their  having  signed  or  executed  any  mortgage, 
€r  aasigiunent  by  way  %&  mortgage,  or  ouer  security  to  be  made  by  virtue 
or  in  punoance  di  any  act  for  making  or  maintaining  any  turnpike  road: 
pnifiaed  also^  that  in  case  any  action,  suit,  or  prosecution,  shall  oe  brought 
«r  eommeBced  against  any  such  trustee  or  commissioner,  for  any  thing  done 
kyTntue  or  in  purauance  of  the  said  recited  act  (3  Geo.  IV.  c.  126),  or  this  act, 
crany  ancfa  act  for  making  or  maintaining  any  turnpike  road,  all  the  costs,  co>tsorprocted- 
ehains,  and  eqienses  of  defending  such  action,  suit,  or  prosecution,  or  ||!£***%^SL|* 
«h»  such  trustee  or  coininissi<mer  shall  incur  in  consequence  thereof^  EcT^^ 
■hall  be  defrayed  out  of  the  tolls  arising  on  the  turnpike  road,  for  which 
ncfa  trostee  or  commisaioner  shall  act" 

Aa  to  the  recoveiy  from  trustees  of  money  for  compensation  or  satisfac* 
lisD  ftpT  mateiiali,  damage,  &c  tee  the  4  Geo.  IV.  c.  95,  s.  71,  foti^  137. 
Aa  to  actiona  against  trustees,  wee  pott,  137,  and  Sect  XVI. 

Deeuiont  as  to  Penonal  lAabiiUy  cf  Tnuteea  for  Torts] — Notwithstand-  Dadrion  as  to 
lag  the  above  enactmenta,  if  the  trustees,  in  the  performance  of  any  act  which  ^^Slj^  forilln^ 
they  are  emposrered  to  do,  behave  arbitrarily,  wantonly,  or  oppressively, 
or  are  even  ao  careless  and  negligent  as  to  cause  a  consequential  damage, 
whaeb.  might  well  have  been  avoided;  it  seems,  that  in  such  case  they  will 
be  peiBonaHy  liable  to  an  action  for  the  injury  incurred.  See  Jones  v.  Birdf 
5B.^ji.8S7;  1 />.  ^^  JR.  497,  S. C. ;  Mo»on\, Leader,  2  Sir  W.  BL92'\\ 
ffmmpikrefi  y.  Mearw,  \  M.  Sf  R.  187. 

In  genml,  however,  no  action  lies  against  commissioners  (or  their  scr- 
vaDta)  appointed  under  an  act  of  Parliament  to  effectuate  its  provisions,  un- 
IcH  th^  exceed  their  jurisdiction,  or  do  not  act  carefolly,  and  clearly  not 
wbere  the  act  gives  another  remedy.  Governor  and  Company  cf  Cast  Plate 
Memmfmctmrtri  v.  MeredUh,  4  T,R,  794.  And  where  trustees  under  the 
gmcral  tomrake  act,  by  improving  the  course  of  a  public  road,  had  effected 
a  eonaeqoential  injury  to  a  private  individual,  whose  estate  abutted  on  the 
road;  it  was  held,  that  they  were  not  liable  to  an  action,  it  appearing  that 
they  had  not  exceeded  the  authority  given  them  by  the  statute.  Bolton  v. 
Ootrtker,  2  B.  ^  C.  703;  4D.^R.  195,  S.  C. 

By  a  tompike  act,  trustees  were  appointed  with  authority  to  cut  drains  in 
lands  adjoining  the  roads,  making  reasonable  sadsfiiction  to  the  owners 
thereoC  By  the  same  act,  it  was  provided  that  all  actions  for  any  thing  done 
IB  pmnsuance  of  the  act  should  be  brought  within  six  months  aner  the  doing 
the  dung  ccHnplained  o£  A  drain  was  cut  by  an  order  signed  by  a  competent 

(«)  Without  this  enactment,  the  tnu-     sonally  liable.     See  Horslejf   v.   Bell, 
tees  would  have  been  otherwise  per-     AmhU  769;  1  Brc.  C,  C  101,  n.  S.  C. 

l2 


number  of  InulceB,  and  according  to  the  plan  of  a  aurreyor,  in  land  ad- 
joiniiu;  the  plaintiff'B,  by  irliich  tlie  latter  vra*  overflowed.  An  ection  ww 
brouetit  Bgainit  one  of  the  truatcei  onlvi  more  than  dx  montha  after  the 
act  done  and  the  firtt  injuty  iiigluned,  but  within  six  months  after  a  ttAtt- 
guent  iitjun/  arcmed — it  was  held,  1st,  that  the  action,  if  it  could  have  been 
nipporled  at  all,  was  weU  brought  agninat  the  defendant  only ;  but  2d]j,  that 
the  tnuteea,  havine  acted  to  the  beat  of  their  ikitl,  and  with  the  beat  adriec^ 
were  not  ansHerable  for  the  damage  which  had  accrued.  Sidtrm  v.  Qarkr, 
I  Marth.  429;  6  Taunl.  29,  S.  C;  and  see  Uoydx.  Wign^,  6  Bingk,^^ 
ante,  84,  and  poit.  Sect.  XVI. 

The  truitccB  of  a  public  road,  who  were  empowered  and  required  hy  act 
of  Parliament  to  place  lamps  along  the  road,  if  the;  Bhould  think  nece*- 
•ary,  ond  to  make  eontracti  for  the  cleansing  of  the  road,  and  to  take  • 
night  toll  for  the  purpose  of  enabling  them  to  light  and  watch  the  lamc, 
were  held  not  liable  in  an  action  upon  the  case,  for  an  injury  lultered  by 
an  individual  in  crosaing  the  road  at  night,  by  falling  over  a  new  of  icm- 
pingi  left  on  the  road  side,  after  cleansing  the  road  without  any  ueiits,  Et 
per  Lord  EUenbormtgh — "  I(  hy  omitting  to  put  up  tamp*  where  it  la  necM- 
aary,  the  trustees  are  guilty  of  a  breach  of  public  duty,  they  may  he  in- 
dicted \  but  to  hold,  that  every  trustee  of  a  road  is  liable  m  damage*  for  ndi 
an  accident  as  this,  would,  I  conceive  be  eoing  fiuther  than  any  eaae  war- 
rants." HarrU  ^  Wife  v.  Baker,  IM.^S.  27. 

It  seems  also,  that  trustees  of  apubtic  road,  who,  in  furtherance  of  tin 
tmsts  thereof,  employ  others  under  them,  are  not  to  be  considered  in  tbe  aama 
light  as  private  individuals ;  and,  therefore,  are  not  answerable  for  thebnui- 
conduct ;  Id. ;  unless,  perhaps,  where  they  personally  interfere  in  the  manage- 
ment of  the  works. //nmpArryf  v.  Meari,\M.^B.\&7.  Andwherethe tnn- 
tees  of  a  turnpike  road,  who  were  employed  to  make  contracts  for  the  deana- 
ing  of  the  road,  engaged  with  a  contractor,  and  the  labourers  employed  by 
llim  did  the  work  so  negligently  as  to  injure  a  passenger,  the  tnuteea  woe 
held  not  to  be  liable,  since  the  labourer  cotild  not  be  conaidered  aa  in  thrir 
cmploj'ment.  No  duty  was  imposed  upon  the  trustees  to  see  that  the  la- 
bourers did  not  commit  any  miisance.  uiii. 

But  although  the  tiuslees  themselves  may  not  be  liable  to  make  com- 
pensation for  damage  occasioned  by  acts  ordered  hy  them  to  be  don^ 
which  are  within  the  scope  of  their  authority,  if  they  proceed  with  nifficient 
caution;  yet  it  should  seem,  from  HaU  v.  SwUlh,  2  Bmgh,  156,  that  the 
person  who  is  appointed  to  execute  such  acta,  it  li^e  for  any  ncfjligence  io 


i  ▼.  (1 1 ).]  JVustees,  Personal  Liability  of. 

n  DoM.  Proe,  And  Lord  Eldon  said — ''  That  when  trustees  confined  them- 
lehres  to  the  act  of  Parliament,  and  the  application  of  the  parliamentary 
Snidsy  they  were  not  personally  liable;  but  that  this  also  rested  on  strong 
^maple,  that,  at  the  trustees  must  know  whether  there  are  funds  to  cany 
]B  the  work,  when  they  contract  with  those  who  do  not  know,  they  shall 
be  oonsidered  as  representing  that  there  are  funds,  and  shall  be  boimd  to 
Btmde  fiinds  to  pay  the  contractors."  Iliggms  v.  LevmgtUme  ^  others,  4 
Oom't  P.  C  341. 

See  3  B.  ^  J.  47;  2D.^  B.  307;  I  B.  ^  C.  160,  S.  C. ;  Gow*s C.  N.  P. 
117;  R.^M.  C.N.P.229, 
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(10)  ftecobers  trom  W^vvMtt%  oC  Mones  tor  ComfttiMliim 

for  iKalerUU)  9ct. 

By  stat.  4  Gea  IV.  c  95,  s,  71,  *'  When  and  as  often  as  any  sum  or  Goods  Tcrted  lo 
■DDS  of  money,  shall  be  directed  or  ordered  to  be  paid  by  any  justice  or  *"'*'^'** 
JMticet  of  the  peace,  in  pursuance  of  the  directions  of  the  said  recited  act 
[S  Geo.  IV.  c.  126),  or  this  act,  orany  act  relating  to  turnpike  roads,  as  or  by  or  traumrcr.  liable 
may  of  comp«iisation  or  satis&ction  for  any  materials  or  costs,  or  for  any  ^^^!!|S^^!^tor 
famafe,  spoil,  or  injury,  of  any  nature  or  kind  whatsoever,  done  or  com-  camwsmxkn 
antte2[  by  such  trustees  or  commissioners,  or  any  person  or  persons  acting  S^^^—jff"*"^ 
by  or  nnder  their  authority,  and  such  sum  or  sums  of  money  shall  not  be 
paid  by  the  said  trustees  or  commissioners  to  the  party  or  parties  entitled 
to  receire  the  same,  within  ten  days  after  demand  in  writing  shall  have 
been  made  from  the  clerk  to  the  said  trustees  or  commissioners,  or  their 
lifiisiiif  I,  in  pursuance  of  the  direction  or  order  made  by  such  justice  or 
JDsliceB,    and   in   which   demand   the   order  of  such  justice  or  justices 
■hall  be  stated,  then  and  in  such  case  the  amoimt  of  such  compensa- 
doQ  or  satisfaction  shall  and  may  be  levied  and  recovered  by  distress  and 
■fe  of  the  goods  and  chattels  vested  in  such  trustees  or  commissioners  by 
rirtae  of  any  act  for  making  or  repairinff  turnpike  roads,  or  of  the  goo^ 
snd  chattels  of  their  treasurer  for  the  time  being,  under  a  warrant  to 
be  issued   for  that  purpose  by  such  justice  or  justices,   which  warrant 
aaj  such  justice  or  justices  is  and  are  hereby  authorized  and  required  to 
grant  undier  his  hand  and  seal,  or  their  hands  and  seals,  on  application 
made. to  him  or  them  for  that  purpose  by  the  party  or  parties  entitled  to 
receive  such  sum  or  sums  of  money,  as  or  by  way  of  compensation  or  satis- 
fiction  for  any  such  materials,  costs,  damages,  spoil,  or  injury  as  aforesaid; 
and  in  case  any  overplus  shall  remain  after  pajrment  of  such  sum  or  sums 
of  money,  and  the  costs  and  expenses  of  hearing  and  determining  the  mat- 
ter in  djapute,  and  also  the  costs  and  expenses  of  such  distress  and  sale, 
then  ana  in  such  case  such  overplus  shall  be  returned  on  demand  to  the 
ssid  trustees  or  commissioners,  or  to  their  treasurer  for  the  time  being,  as 
die  case  may  be :  provided  always,  that  it  shall  and  may  be  lawful  for  such   Hit  lodemnity. 
treasurer  to  retain,  out  of  any  monies  which  he  shall  have  received  or 
shall  receive  in  pursuance  of  any  such  act,  or  the  said  recited  act,  or  this 
act,  all  such  damages,  costs,  charges,  and  expenses  as  he  shall  have  sus- 
tained or  be  put  unto  by  virtue  of  any  such  warrant  as  afore8aid(a)." 


(11)  Clctimt0  bs  anH  agaimi  Vrutflees. 


By  the  3  Geo.  IV.  c.  126,  s.  74,  "  The  trustees  and  commissioners  of  Tnuteo  mav  nic 
every  turnpike  road  may  sue  and  be  sued  in  the  name  or  names  of  any  JS|Si^ij^^(i^  ^^ 
sne  of  sucn  trustees  or  commissioners,  or  of  their  clerk  or  clerks  for  the  dcrk,  &c 
time  being;  and  that  no  action  or  suit  to  be  brought  or  commenced  by  or 
•pkaal  any  trustees  or  commissioners  of  any  turnpike  road,  by  virtue  of 


(a)   1  Chit  Col.  Stat.  512. 


Hv.(ii). 

ir  clerki,  «h«ll  abiM 


llTcHiehr  uniiut  ft 
■■olntHt  uiSma]ng, 


thit  or  any  other  act  or  acts  of  Parliament,  in  the 
one  of  >uch  tnlateea  or  com miaai oners,  or  their  clerk  o) 
or  be  discontinued  by  the  death  or  removal  of  n 
clerk,  or  clerks,  or  any  of  them,  or  by  the  actof  such  tr 
clerk,  or  clerks,  or  any  of  them,  withotlt  the  consent  of  the  said  tl 
comniisuonerB ;  but  that  any  one  of  such  trustees  or  comminionen,  or 
the  clerk  or  clerks  for  the  time  being  to  tlie  said  tnisteet  or  com- 
miasionerti,  ehdl  always  be  deemed  to  be  the  plainlifF  or  plaint^  de- 
fendant or  defendants,  (oa  the  case  may  be),  in  every  luch  action  or  suit; 
provided  oliraye,  thut  every  sucli  trustee,  commissioner,  clerk  or  clerin, 
shall  be  reimbursed  and  paid  out  of  the  monies  belonging  to  the  tun]{rike- 
road,  for  which  he  or  tliey  shall  act,  all  such  costs,  charges,  and  expemei 
aa  he  or  they  shall  be  put  unto,  or  become  chaTgeablc  with,  or  liable  Ki^  by 
reason  of  his  or  their  being  so  made  plaintifi'  or  plaintiffs,  defendant  or  de~ 
fendants." 

The  GOth  section,  aiiUr,  128,  gives  the  trustees,  &c.  power  to  me  for  JDJo- 
ries  done  to  the  property  thereby  vested  in  them. 

The  78th  section  of  the  4  Geo.  IV.  c.  05,  relates  to  nuts  by  tnisteei  <n 
contracts  for  amending,  Sic.  the  roads.  See  pail.  Sect.  VIII.  (7). 

As  to  tlie  Liability  of  Trustees  for  torts  or  contracts,  see  anfe,  134  to  137. 

SecL  13t  of  3  Geo.  IV.  c,  126,  enacts,  "  That  in  all  cases  where  any 
action  shall  be  brought  by  or  against  any  trustee  or  trustees,  or  commi*- 
doner  or  commissioners  of  any  turnpike  road,  evidence  of  such  tnuteeor 
tmslees,  commissioner  or  comniissionerB  having  acted  aimch,  together  with 
the  act  of  Parliament  by  which  he  or  thev  woa  or  were  appointed,  or  the 
order,  or  a  copy  of  the  order,  for  his  or  their  appointment  or  electim,  in 
case  he  or  they  was  or  were  appointed  or  elected  bv  the  trustee*  or  com- 
missioncrs,  shall  be  suflieient  proof  of  his  or  their  beii^  a  tru  ' 
tecs,  commissioner  or  commissioners."  See  the  9  Geo.  IV.  c  7 
entries  of  proceedings  bemg  evidence,  pott,  Sect.  XVII. 

As  to  the  limitation  and  notice  of  actions,  &c.  see  Doit,  Sect  XVI. 

A.  agreed  in  writing  to  pay  the  rent  of  certain  tolls,  which  be  had  hired, 
"  to  the  treasurer  of  the  commissioners;"  it  was  held,  that  no  actioD  for  rent 
could  be  maintained  in  the  name  of  the  treasurer.  Pigolt  v.  JTfaiwjtw, 
3  B.fP.  147. 

A  local  act  directed,   that  if  any  person  bad  cause  of  action  agaiiut  the 
trustees,  he  should  sue  the  treasurer;  it  was  dedded,  that  such  proMedtng 
was  mbstitiiled  only  fur  such  hciIuii  as  iiiighl  be  maintniued  against  the 
c  body  of  trualet's.  iind  tlint  an  action  would  not  liu  against  him  for  the 


^  77,  a.  2,  ai 


T  empoveiva,  ov  wnimg  uuui-r  uieir iiHnuK,  lo  appomi  \a) 
ecton  of  tlic  tolls  atintig  on  nich  road,  and  clerk  or  derki,  b 
tfuren,  surveyor  or  iiin-ej-on  of  the  said  rood,  end  nich  other  otHccn 

mid  ITUilara  or  coniinisiiicDicrB  bIihU  think  ncersuQ' ;  and  nich  ctA- 
\,  clerku,  treasurer*,  mirvevors,  and  otluT  office™,  or  aa^  of  them, 
ime  to  lime  to  reniu^'e,  and,  on  removal,  dratli,  or  renignation  of  any 
roUectors,  clL'rk.'i,  treosiirern,  «urveyors,  or  other  otticera,  to  atipoiiit 
in  their  stead ;  and  may  and  are  hereby  anthorizod  and  empowered,   Saluin,  Ar. 

any  of  the  mni:icH  arining  on  luch  liimpjkc  road,  to  ulluw  and  pay  to 

reiBl  coUertort,  clcrka,  treosiircni,  sim'i'vors,  and  other  oflicem,  and 

'b  other  person  or  persons  os  shall  be  osusling  tlicni  or  any  uf  them, 

ibout  the  exeeuliuu  of  the  act  foi  making  or  maintaining  such  road, 

le  said  recited  act  (3  Geo.  IV.  c.  126)  and  this  act,  siicb  salaries  re- 

,  and  ulluwanucs  for  their  attendance,  care,  labour,  and  services,  as 

nutees  or  comniisuuners  shall  deem  reasonable." 

ay  lalot}',  fee,  or  emolument  appertains  to  tlip  appointment,  it  must   t<i*'ni->- 

Biped,     See  the  Stamp  Act,  title  Grant i  It.  v.  Ltw,  8  JJ.  .V  C.  GSj. 

Stat.  3  Geo.  IV.  c.  126,  a.  75,  "  No  person  shall  be  capable  of  holding   virtuJimiii! 

lace  of  profit  under  any  trustees  or  cominiiuioneni  of  any  turnpike   J'^''P"""'" 

vho  shall  sell  any  wine,  ale.  spiiitiiotis  liquoTs,  orprovisionit  by  retail." 

9 Geo.  IV. c.  77,  1. 15,  "The  treasurer,  if  api>ointcd  consistently  with   omrentDhn 

oriaions  of  the  said  redted  acta  of  the  third  (c.  12fi),  fourth  (e.  05),  and   1^"^,^ 

^  and  eighth  (c.24)  yean  of  the  reign  ofhUprrsenl  Majesty,  and  each   ni.unicBnu 

very  clerk,  receiver,  collector,  surveyor,  and  other  officer  ajipointcd   "■  '■!'  ""•"^ 

,  or  employed  in  the  execution  of  any  act,  for  making  or  mamtaining 

tiufike  road  vhich  may  hare  expired  or  been  repealed,  shall  hold  and 

mch  their  several  and  respective  offices  and  employments,  until  re- 


clerk,  receiver,  collector,  surveyor  and  other  officer,  slioll  have  the 
owcn  and  authorities  for  the  puq>oae  of  any  such  subsequent  act,  and 
be  mfageet  and  liable  to  the  like  pains  and  penalties,  and  to  the  like 
«  rf  Rmoval,  and  to  the  like  rules  and  regulations  in  all  respects 
oever,  as  if  he  or  they  had  been  appointed  under  or  by  virtue  of  such 


Tf^k^sffS,  IS^umpifct.  [fVL  (1). 

his  MaJGsly's  JutiticcH  of  tlic  peace  for  the  Boid  limit,  forfdt  for  every  mdi 
neglect  the  sum  o!  31." 

OfGcen  and  agents  employed  by  the  tnuteei,  when  guilty  of  lackey 
negligence,  or  tnuconduct,  are  penonall^  liable  for  the  consequence*,  ■!- 
Uiou^  the  act  ordered  to  be  done  was  in  Itself  lawtiil,  and  wBirantettliytlie 
powers  vested  in  the  trustees.  And  in  a  late  case,  the  lurveyor  and  con- 
ttactOT  employed  by  certain  paving  cammisdoneii,  were  held  liable  upon 
on  actiun  brought  for  an  injury  inflicted  through  their  leaving  unguaioed 
during  the  night  a  trench,  over  which  the  plaintiff  fell  and  broke  hli  1^, 
though  the  commissioncn  themselves  were  ncld  not  liable.  Hall  v.  Smiui, 
2Bing.l56;  tmd  tec  Jonet  v.  Bird,  5  B.  ^  A.  BSt  i  1  D.^Jt.497,S.C. 

But  such  officers  and  agents  wilt  not  be  liable  if  the  injur;  arose  fiom 
the  unavoidable  consc(juence  of  an  act  authoriied  by^  statute  to  be  executed. 
The  interests  of  individuals  must  give  way  to  the  interesta  of  the  public. 
Whenever  the  Legislature  think  it  necessary,  they  enable  the  tnisteea,  fc. 
to  award  satisfaction  for  (he  injuries  they  may  occasion ;  but,  if  there  be  no 
such  provision,  the  parties  are  genemDy  without  remedy.  Ooeemor  of 
Cait  Plate  Manu/arliirert  v.  Meredith,  A  T.  R.  7D4, 

And  whenever  sneciiic  remedies  are  given  by  the  statute,  Uiey  mnit,  to 
general,  be  pursued.    G  Taunt.  35. 

The  surveyor  of  a  turnpike  road  ia  not  personally  liable  to  answer  tat 
wages  to  labourers  for  their  work  in  the  repair  of  the  road,  hut  the  commit- 
noners  or  their  treasurer  arc  the  proper  parties  to  be  sued.  PocUm  v.  Pae- 
ley,  1  Sir  W.  SI.  670.  But  if  the  contract  be  entered  into  personally  with 
such  survej'or,  and  he  volmitarily  stakes  his  individual  credit,  he  will  render 
llimself  pcraonally  liable.     Sec  Slereel  v.  Wymimdtold,  Hardr,  205, 

A  eleik  of  the  tnistees  is  not  subject  to  an  execution  against  him  personally, 
on  a  judgment  agunst  him  a*  clerk.  WonnweU  v.  IlatUlane,  0  Amgk.  S68. 


(2)  Vrtssnttr  anb  Clciit. 

Beudea  the  general  enactments,  ante,  139,  by  7  ft  8  Geo.  IV.  c.  24,  ■.  4, 
'  it  U  enacted,  "  Tliat  it  shell  not  be  lawful  for  any  tnutees  to  continue  cr 
apjraint  the  peraon  who  has  been  or  may  be  appointtd  their  cleilc,  in  the  exe- 
cution of  any  act  for  repairing  or  maintaining  any  turnpike  road,  or  dw 
partner  of  any  such  clerl^  or  the  clerk  or  other  person  in  the  servioe  or  em- 
ploy of  any  such  clerk  or  of  his  partner,  the  treasurer  for  the  puipaaetaf 


(S)  AurbtfiDr  snb  dnit((). 

%  die  enactmenU,  ante,  139,  the  4  Geo.  IV.  e.  95,  (.  44,  pmvidet,  ><> 
>  ihall  not  be  lawful  for  the  tmiteea  or  commutioncn  acting  under  „ 
or  making  or  maintaining  any  lumpiicc  road,  tu  continue  or  ap- 
jrpcraout  who  htu  been  ur  may  be  appoicited  their  clerk  or 
leutioii  of  such  act,  or  tlio  partner  of  any  sucli  clerks,  or 
.  or  clerks,  or  other  person  ur  peraona  in  the  service  or  employ  of 
I  cleric  or  clerks,  the  surv-cyor  or  survuyors  for  the  pxirpoBcs  of  such 

0  continue  ur  appoint  any  peraon  or  persons  who  hai  been  or  may 
Dtrd  turveyor  or  nirvevors,  or  the  partner  or  partncn  of  any  such 

or  nirveyora,  the  elerk  or  clerlu  to  t)ic  said  Irtutees  or  cominiti- 
and  if  any  person  uhall  accept  both  the  otfii^ca  of  clerk  and  sur- 
T  the  purposes  of  such  act,  or  if  any  person,  being  the  partner  of 

clerk  or  clerkli,  or  the  clerk  or  clerkx,  at  other  person  or  persons 
TTJce  or  employ  of  any  such  clerk  or  clerks,  shall  accept  the  office 
ror,  or  being  the  partner  of  any  such  surveyor  or  aurveyors,  shall 
le  office  of  clerk  in  the  execution  of  such  act,  and  if  any  such  nir-   Sv 
lall  hold  or  ncccpt  any  place  or  office  of  profit  or  trust  under  the   "^ 
Iteei,   other  than  that  of  Burrcyor,  every  such  pervon  so  oflending   ui 
r  evetv  nich  offence,  forfeit  and  pay  tlie  sum  of  50/.  to  any  person 

1  sue  for  the  same,  to  be  recovered,  with  full  costs  of  suit,  in  any 
lajeitf 's  courts  of  record  at  Westminster,  by  action  of  debt  or  on 

or  by  bill,  suit,  or  information,  wherein  no  cssoign,  protection,  or 
flaw,  nor  more  than  one  imparlance  shall  be  allowed. ' 
;ct.  45,    "  If  the  surveyor  of  any  turnpike  road   shall  have  any   Si 
m,  or  interest  in  any  contract  or  bargain  fur  work,  materials,  tools,   |^ 

things,  to  be  done  or  provided  upon,  for,  or  on  account  of  any  ici 
bridge,  or  any  part  thereof,  under  his  care  and  management,  ur 
in  Ui  own  account,  directly  or  indirectly,  let  to  hire  any  team,  or 
■pow  of  any  timber,  stone,  or  other  materials,  to  be  used  or  em- 
1  making  or  repairing  any  such  road  or  bridge,  he  shall  forfeit,  for 
di  offence,  the  sum  of  501." 

nrreyor  is  quite  distinct  from  the  parish  surveyor.  In  some  cases,  the 
■dutwt  to  perform  to  the  former,  nuchas  tlic  delivery  of  Itsta  of  nciaona 
■tatute  du^,  &c  See  4  Geo.  IV.  c.  05,  ■.  80,  potf,  SecLVni.(2), 
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cciLiECTOR  tewMed  at  any  meeiiag,  by  writing  under  tfaeir  reipectire  huida,  aliaU  asd 
AMD  HECKivEH.  may  nominatf  and  appoint  a  proper  penon  in  hia  place,  to  continue  until 
the  then  next  meeting  of  the  truateea  or  nmuniHiouen  of  tuch  road,  in  llu 
Btead  of  such  collector  or  receiver  as  sjiall  lo  die,  become  incapable,  tefiae^ 
neglect,  or  abscond;  vhich  pcnon  to  nominated  and  appointed  shaU  haw 
the  like  power  and  authority,  and  be  answerable  and  accountable  IB  tba 
same  manner  in  all  respects,  as  the  person  who  shall  die,  become  incapalil^ 
rcliiBC,  neglect,  or  abscond,  would  have  had  or  been  aufaject  to  if  liviogi 
l-mli;  im  fanner  and  if  any  collector  or  TOceirer  of  tolls  as  aforesaid,  who  shall  be  diacharpd 
^[^w  duly  Ac.  '">"'  '''*  office  by  the  said  trustees  ut  commissioners,  or  Ihe  wift  or  widow, 
or  any  of  the  children,  family,  or  representatives  of  any  collector  or  receiTei 
wliD  nhall  die,  abscond,  refuse,  or  neglect  to  perform  hia  duty,  or  be  dif- 
chaiged,  or  any  other  person  hnnng  the  possession  of  any  toll-house  or 
buildings  or  weighing  machine  erected  by  virtue  of  any  act  fin  repwiing 
tumpilu;  roads,  or  the  said  recited  act,  shall  neglect  or  refuse  to  delinr  up 
such  possession  for  the  space  of  three  days  after  demand  thereof  made,  and 
notice  in  writing  given  fur  that  purpose,  by  any  two  or  more  of  sucli  Inn- 
teat  or  commissioner,  or  by  their  clerk  or  treasurer,  then,  and  in  any  of 
the  said  cases,  it  shall  ond  mav  be  lawful  for  any  justice  of  the  peace  Ar 
the  county  or  place  where  such  tolt-house  or  building  or  weighing  maehiiu 
shall  be  situate,  by  warrant  under  hia  hand  and  seal  (a),  to  order  any  era- 
stable  or  other  peace  officer  for  tlie  same  county  or  place,  with  such  asmt* 
once  as  shall  be  necessary,  to  enter  such  house  or  biulding  or  weighine  ma- 
chine in  the  day-time,  and  to  remove  the  person  who  bIieuI  be  found  wen- 
in,  tt^clher  with  his,  her,  or  their  goods,  out  of  the  same,  and  to  pot  the 
said  trustees  or  commisaionera,  or  any  of  tlieir  officers,  in  the  p 
thereof" 


Toll  cnlltcinn. 


SccL  3 


iver  of  any  tollt  or  penaltiH 
''  ~   '    T  used  by  the 


"  That  no  collector  oi 
...,  ..~_,n».>—  Feight,  residing  in  any  house  or  building  erected  or  u  ^ 

by  the  inuus  nM  trustees  of  any  turnpike  road  fur  the  residence  or  accommodation  of  petMos 
I^^Ht.*"  appointed  for  weighing  any  wa^^ona  or  other  carriages,  and  no  apprentics 

or  servant  of  any  nich  collector  or  receiver,  shall  (hereby  gain  a  aettlement 
in  any  parish  or  pkcei  and  that  no  tolls  or  penalties  for  overweight  to  be 
taken  at  any  house  or  weighing  machine  erected  or  to  be  erected  on  or  ad- 
jinning  to  any  turnpike  road,  nor  any  person  whatsoever  in  retpect  of  iiidi 
lolls  or  penalticB,  or  any  house  or  building  as  ofureMud,  thall  be  r^cd  ot 
nsaassea  towards  the  payment  of  any  poor's  rates,  or  any  other  public  or 
parochial  rate  or  levy  whatsoever  (i)." 


iW 


Colieetor  and  Reeeiver, 


US 


Toll  collertocs  to 
put  upthdr 


takiiiff  graiteror 
;  toll,  iu»  (e)  t 


STy  cr  to  pan  through  any  toll  gate  or  har,  with  wheels  of  a  leas      collector 
1  or  of  a  difierent  construction,  or  drawn  with  a  greater  number  of  andrbceiveb. 
duui  hy  this  act  allowed  (o),  or  without  such  names  and  descriptions  fofdt  not  cimi- 
l  dicreon  as  are  herein-after  directed,  and  shall  not,  within  the  space  ^^'  ^'^' 
week,  proceed  for  the  recovery  of  the  forfeiture  or  penalty  hereby  in- 

or  ahall  allow  any  coach,  chariot,  waggon,  cart,  or  other  carriage,  or 
■engcr,  to  pass  through  any  toll  gate  at  which  such  collector  or  other 
sliau  be  stationed,  without  paying  the  toll  nayable,  or  shall  be  guilty 

odier  misconduct  in  his  office,  every  collector  or  other  person  so  CoUector  guUty  of 
Dg,  and  being  thereof  convicted  before  one  justice,  shall  forfeit,  for  misconduct. 
n^  otffence,  any  sum  not  exceeding  5/L,  as  the  justice  by  and  b^ore 
■mi  ofiender  shall  be  convicted  shcul  judge  proper." 

tile  penalty  for  collectors  compounoing  for  overweight,  see  jmm/, 
JL  (10). 

tet.  4  Geo.  IV.  c.  95,  s.  30,  "  Every  toll  collector  on  eveiy  turn- 
md  shall  place,  or  cause  to  be  placed,  on  some  conspicuous  parts 
fironts  of  tne  several  toll  houses  at  which  they  shall  be  reroectively 
ed,  and  so  that  the  same  shaU  anpear  to  nublic  view,  their  Christian 
mames,  painted  in  black '  on  a  board  witn  a  white  ground,  each  of 
tiers  of  such  name  or  names  to  be  at  least  two  inches  in  length,  and 
Bttdth  in  proportion  (6),  and  that  such  board  shall  be  and  remain  at 
ill  house  aunng  the  whole  of  the  time  that  the  person  whose  name 
a  ezjoressed  thereon  shall  be  on  duty  thereat;  and  if  any  collector  of 
d  Umis  shall  not  place  such  board  and  keep  the  same  there  during 
le  he  shall  be  such  collector  as  aforesaid,  or  shall  demand  and  take 
tier  or  less  toll  from  any  person  than  he  shall  be  authorixed  to  do  by 
of  the  powers  of  any  act,  or  of  the  orders  and  resolutions  of  the 
■  or  commissioners  made  in  pursuance  thereof  or  shall  demand  and 
tofl  from  any  person  or  persons  who  shall  be  exempt  from  the  pay- 
hereol^  and  who  shall  claim  such,  exemption,  or  shall  refuse  to  pcr- 
fln^r  any  person  or  persons  to  .read,  or  shaU  in  anywise  hinder  any 
or  persons  from  reading  the  inscriptions  on  such  board,  or  shall  re- 
Iril  his  Christian  and  surname  to  any  person  or  persons  who  shall 
d  the  nme  on  beine  paid  the  said  toUs,  or  any  of  them,  or  shall  in 
r  to  andi  demand  give  a  false  name  or  names,  or  shall  refbse  or  omit 
!  to  Uie  person  paying  the  toll  a  ticket  denoting  the  payment  of  the 
md  naming  and  specifying  the  toll  gate  at  which  such  ticket  has 
fllhrered,  and  the  toll  gate  or  toll  gates  (if  any)  freed  by  such  pay- 
or, iroon  the  legal  toll  being  paid  or  tendered,  shall  unnecessarily  ae* 
r  wOnilly  obstruct,  hinder,  or  prevent  any  passenger  or  passengers 
ttmdng  through  any- turnpike  or  toll  gate,  or  shall  make  use  of  any 
MM  or  abusive  language  to  any  trustee  or  commissioner,  traveller,  or 

rnr,  then,  and  in  every  such  case,  every  such  toll  collector  shall  for- 
pay  any  sum  not  exceeding  5/.  for  every  such  offence." 

.  50,  provides,  "  That  from  and  after  the  passing  of  this  act,  no  per- 
pcnoDS  who  shall  ask  and  take  more  toil  than  he  is  authorized  to 
f  this  act,  or  any  act  now  in  force,  or  by  any  act  hereafter  to  be  made 
■■ed,  diall  be  prosecuted  by  indictment  for  extortion,  or  otherwise, 
■n  any  other  proceeding  be  adopted  against  such  person  or  persons 
•  offimce  aforesaid,  other  than  by  prosecuting  for  ttie  forfeiture  and 


dbftructing 


penalty  fii. 

ToUcoUeclon  tak- 
ing more  toll  tbvi 
alfowed*  to  bt  pro- 
ceeded igBinet  be- 
fore a  Justice,  and 
not  by  indlctmenC 


km  poti.  Sect.  IX.  (5). 
Us  section  omits  tbeibllowingnow 
ddause  contained  in  3  Geo.  IV.  c 
53;  **  And  every  such  collector 
aec^  or  cause  to  be  placed,  on  the 
^tlie  toll  honse  or  toU  booses  at 
Mdi  collectors  shall  be  stationed, 
d  hercm- before  directed  to  be  pro- 
f  tibe  tmstees  or  commiasionen, 
'wtg  the  osuai  name  of  the  tum- 
le  where  the  board  shall  be  affix- 


ed, and  also  the  list  of  the  tolls  payable  at 
such  gate,  and  of  the  several  gates  clear- 
ed by  the  payment  of  toll  at  the  gate 
where  such  collector  or  collectors  shall 
be  stationed  as  aforesaid;  and  if  any 
collector  of  the  said  tolls  shall  not  place 
such  boards  respectively  as  aforoaid, 
and  keep  the  ssme,"  &c.  &c 

(e)  This  is  extended  to  the  farmer  or 
collector,  by  3  Geo.  IV.  c  1S6,  >  55, 
poti,  Sect  IX.  (5). 
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coLLECTOB      penalty  before  a  justice  of  the  peace,  u  b  herein  or  by  Qte  *aid  recited  act 
AMI)  KfCRivKi!.   (3  Gco.  IV.  c.  120)  directed  (a)." 


The  itaL  3  Geo.  IV.  c.  126,  ■.  54,  providei,  "That  in  eaa«  any  toD ed- 
-   lector,  or  penon  actin);  a>  luch,  ih^  offend  against  any  of  the 
at  thii  act;  wherei^  any  pcnaltv  ■hall  be  incuned,  ana  ihall  i 
abMnt  himself  so  aa  not  to  be  found,  then  it  shall  and  may  be  lawflil  Ibr 


eprDviuoH 
abacond  or 


any  Justice  of  the  peace,  before  whom  any  such  toll  collector  or  penon  iluB 
have  been  convicted  of  any  such  offence,  in  case  of  such  collector  or  odMt 
person  absconding  after  conviction,  or  in  case  of  his  or  her  ahaconding  pre- 
nous  to  conviction,  then  for  any  other  Justice  of  the  peace  acting  for  At 
eountv,  on  an  examination  of  the  drcumstances,  and  esceTtaining  bj  de 
examination  of  witnesses  that  such  offence  has  been  committed  I^  the  pcf' 
•on  absconding,  to  order  and  adjudge  that  the  penat^  incurred  as  afbroaid 
shall  be  paid  by  the  lessee  or  fanner  of  the  tolls  under  whom  nich  ceHeetiv 
or  other  person  shall  act;  all  which  penalties  ahall  be  levied  and  recovered 
from  such  lessee  or  farmer,  and  applied  in  manner  hereiu-flfter  directed" 
(by  «ecL  141,  potl.  Sect.  XV.) 

See  further  as  to  penalties,  posi.  Sect.  XV. 

Ai  to  thai  accounle,  tee  ante,  132  to  134. 


VII.  iOabEng  anb  Sfbrnhts.  ^t.  SKoatn,  Jfoot-patts,  in. 

DivMnn  of  nib-  Afd  herein,  of  1.  The  Powers  and  Duties  in  General,  as  to  the  Making 

'**''  and  Diverliiig  &c.,  of  Roads;  2.  The  Purchonng  of  Lands,  &c  (or  that 

Purpose,  with  the  Owner's  Consent;    3.  The  Purchasing  of  Lands,  kc 

for  that  Rirnuse,   without  the  Owner's  Consent;  4.  The  Stoppbg  up  and 

Sale  of  tlie  old  Roads;  S.  The  Enforcing  the  Subscriptions  for  making,  Ac. 


Roads. 


(1)  yobcrs  «n&  Sutfri  u  to,  in  Omcral. 


r"fj  snd       ^y^  ^™-  '^-  e-  77.  ■■  9  Wi  it  '"  enacted,  "That  it  shall  be  lawfhl  (or 
m^  dto  trustees  of  any  turnpike  rood,  and  they  are  hereby  authorised  and  em- 

powered (subject  to  the  restrictions  in  the  said  recited  acta,  (3  Geo.  IV.  c 
126;  4  Geo.  IV.  cOS;  and  7  &  8  Geo.  IV.  c.  24),  and  this  act  contaiDed), 
to  make,  divert,  shorten,  vary,  alter,  and  improve  the  course  or  path  of 


«tToy  any  itakn  (A),  or  other  marki  iiaed  for  the  purposes  afurauid,   ■""yinv  inHki  i>( 
perM»  to  offending  ihall  forfeit  and  pay  for  eitiy  mch  offence  any  '""'"•  ^'^' 
Hrt  meeeding  five  pounda." 

3  Geo.  IV.  c  126,«.in,ituoiinried,  "That  itghnnWIaniiiirorthe  r()«n«iink(an.i 
■»  to  make  and  keep  in  rrpnir,  or  cauw  to  be  made  "ni^'w-^y.. 
y  cnuBcwny  or  cniisoiray*  for  the  iwc  ■  "  " 
n  the  KJdei  of  the  tiimpike  road,  in  mch  a 


1  repair,  any  causcwny  or  caiisovay*  for  the  iwc  of  foot  pawcn- 
i,  upon,  or  on  the  sidei  of  the  tiimpike  road,  in  mch  manner  ax  they 
think  proppr;  and  also  to  make  or  cause  to  bo  niudc,  a  road  thnm(;h 


Toundx  af^oining  to  any  ruinous  or  iinrrow  part  of  any  tiimpiki'  road,   ^ 

wing  the  site  or  ground  whermn  any  house  or  liouses  stand,  nor  being  i'*°>»*  tiauudk 
1,  garden,  park,  paddock,  planted  walk  or  avenue  to  any  house,  or  any 
ed  ground  planted  and  set  apart  oa  a  nunery  for  trees),  to  be  made 
f  by  all  pauengen,  cattle,  and  carriagea,  as  a  public  highvav,  whilst 
Id  road  is  repairing  or  widening,  and  till  such  time  as  it  shalf  be  cou- 
nt for  paMengera  and  carringes  to  pass  along  tlic  same,  making  such 
ipenac  to  the  owners  and  oecnpiun  of  such  private  grounds  respcc-   nernin(«itf  in  iv 
,  for  the  dainagefi  they  shall  or  may  thereby  sustain,  as  shnll  be  ad-  ^1^?,^"*°"'''" 
i  reasonable  by  the  trustees  or  conimiinioneii  of  the  roail  under  repair 
:cratian;  and  m  case  of  any  difference  concerning  such  damages  be-   in  i-u'iir  111017' 
I   Mich   owners  or  occupiers  and  such  trustees  or  comiiiissionew,  that  "Tljl' "'Jilji'^""" 
it   shall  and  may  be  lawful  fur  any  two  or  more  justices  of  the  peace 
r  in  and  for  the  county  wherein  such  grounds  shaU  be  situate,  on  four- 
dsya*  notice  in  writing  being  given  by  either  party  to  the  other,  to 
,  adjudge,  and  finally  deteimine  what  recompense  shall  be  mode  to 
ownen  and  occupiem,  for  the  damage*  they  shall  have  sustained  as 
■id." 

:L  112,  enacts,  "That nothing  herein  conlainedailothemakingormain-   TmiiKinntio 
IS  any  causeway  or  footpath,  or  any  other  matter  or  prorision  in  this  J^',JJyV"l^'' 
ihaD  extend  or  be  deemed  or  construed  to  extend  to  authorize  or  em-   umu.  unlw  niic- 
r  any  trustees  or  commissioners  of  any  turnpike  mad  to  lay  down,   ^Uly  iIIikiuI. 
me,  repair,  or  maintain,  any  pavement,  or  any  paved  or  pitched  cause- 
m  footpath,  in  or  upon,  or  at  the  side  of  any  turnpike  rood  witliin  any 
TiOage,  or  hamlet  where  such  turnpike  mad  shall  pass  throtigli  the 
,  imleM  proviaon  shall  have  been  or  shall  be  spedallv  made  for  tliot 
M  ia  the  act  or  acta  of  Pariiament  under  which  siicn  turnpike  road 


By  4  Geo.  IV.  < 


l^igtlbHes,  ^nmjpi&t.  [i  vil  (i). 

05.  B.  GS,  it  is  enacted,  "That  It  ihall  not  be  lawful  tar 
■B  uf  any  turnpike  rood,  in  altering  or  diverling 
the  course  of  any  part  of  the  turnpike  road  under  their  care  and  manage- 
tnent,  to  take  or  pull  down  any  dwelling  bou«e  or  other  building,  or,  b 
altering  or  di\-erling  the  coumc  of  any  jwirt  of  the  turnpike  road  under  their 
care  and  maiiogfinent,  to  deviate  over  any  incluKed  laiidii  or  gn>uuda  mon 
I*,  ttian  one  hundred  yards  from  the  line  or  course  uf  such  turnpike  road,  with- 
out the  etnuent  (a)  in  writing  of  the  owner  or  proprietor,  ur  of  the  pemo 
or  pcraone  hereby  nulhorilvd  to  act  for  and  on  behalf  of  the  owner  or  pro- 
prietor of  Bucb  dwelling  house  or  other  building,  or  of  such  loiidl  or  groundi, 
or  to  take  in  or  make  uhc  of  any  garden,  yard,  or  paddock,  or  any  park, 
phuitcd  walk  or  avenue  to  a  liuuHe,  or  any  inclotuid  ground  planted  ai  aa 
omanient  or  Bbclter  to  a  liouiie,  ur  ]>lanted  and  aet  apart  an  a  numery  fat 
trees,  or  any  part  thereof  reapectively,  without  the  like  consent  of  the  owner 
or  proprietor  thereof,  or  of  tlie  person  or  persona  hereby  authoriied  ai  afore- 
wid,  first  had  and  obtained;  and  it  ahall  be  lawfiil  fur  all  bodies  pdilir, 
cotpomle,  or  collegiate,  corporations  aggregate  or  sole,  tenanta  for  life  or 
in  tail,  husbando,  guardians,  tmstecs,  fcaSbes  in  trust,  cominillecs,  execa- 
ton,  administrators,  and  all  other  peraons  whomsoever,  not  only  fur  or  on 
hehalf  of  themselves,  their  heirs  and  successors,  but  also  for  and  on  behilf 
of  the  person  or  persons  entitled  in  reversion,  remainder,  or  expectancj 
after  them,  and  for  and  on  behalf  uf  (heir  cftui  que  IrutU,  whether  fecm 
covert,  intknts,  or  issue  unborn,  lunatics,  idiots,  or  otlier  person  or  persaoa 
whomsoever,  and  to  and  for  all  femes  covert  who  are  or  sliall  be  srised  of 
or  interested  in  their  own  right,  and  to  and  for  all  and  every  person  gr 
persons  whomsoever,  who  are  or  shall  be  possessed  of  or  interMted  in  any 
■ucb  Iftnds,  tenements,  hereditaments,  or  premises,  or  who  shall  lUftMO 
any  damage,  to  give  their  consent  in  writing  to  the  said  tniateei  or  com' 
misiioners,  for  the  taking  or  pulling  down  of  such  dwelling  house  or  other 
building,  or  the  making  such  dei'iation  of  more  than  one  hundred  yards  m 
aforesaid,  or  tlic  making  use  of  such  garden,  yard,  paddock,  park,  planted 
walk,  avenue,  or  other  such  premises  as  aforesaid  and  to  contract  with 
the  said  trustees  or  commissioners  for  the  sole  thereof,  or  Ibr  the  aatiafactioD 
to  be  made  for  the  same,  or  fur  such  damages  as  aforesaid,  and  by  con' 
veyance,  lease  and  release,  or  bargain  and  sale,  to  sell  and  convey  unto 
the  said  trustees  or  commissioners  all  or  anv  sudi  lands,  tenements,  here- 
ditaments, or  premises,  or  any  part  thereof,  for  the  purposes  afomoid;  and 
nil  contracts,  sales,  and  conveyances  which  shall  be  so  made,  sball  be  good. 


any  reasonable  fine  or  fines  upon  niiFliiilieriir,  his  deputy  or  dejintfei,  i; 
IT  Doili^  af>«nt  or  agent*,  making  drraiilt  hi  the  prrmiHM,  oiid  nn  ■' 
die  pcnons  that  shall  be  iiuinminiGtl  anil  reluriiitl  on  nirh  jtin',  niiil 
itbmit  niificieni  exousc,  sliall  not  appear,  or  appearing  Hhnll'ivfiiM! 
nrom  on  tlie  said  jiiri-,  or  being  svlini  shall  rctiuw.'  to  give  or  iihall 
-e  thdr  verdict,  or  in  ati}'  other  tnniincr  n-ilfuily  in'^lcct  tlu'ir  duly 
,  eontraiy  to  the  true  intent  and  meaniii);  of  thiH  net,  and  on  anv  of 
Mins  who,  bein^  required  In  i;ive  cvidencu  before  the  said  jury,  siiall, 

sufficient  cxcuHc,  refiiMr  nr  itc};1i-ct  tu  anjivar,  iir  appearing  Hboll 
to  be  Evom  and  examined  or  to  give  eviifenee,  wi  thai  nu  one  liiu- 
t  than  ten  prnutds  on  any  such  slierifli  ili'piity,  bnilltl*  <ir  agent,  U'lr 
■an  five  p«ninda  on  any  otlier  penon,  fur  [>tie  olleiice." 
r  Sr  8  Geo.  IV.  c.  21,  s.  7,  enaotn,  "  That  if  any  liiiids,  teiienieiitx,   f 
litAtnents,  nhirb  shall  be  purchEuied  liir  the  puqwises  nf  any  act  fnr   " 

or  inaintoiniiig  turnpike  roailii,  xliall  be  in  ninrlgngc  to  nity  prnion, 
id  in  Rucli  cnsc,  tlie  tnisteeH  »1iall,  and  they  are  hereby  reipiiru<l  I» 
rause  to  be  paid,  to  the  mongngce  or  mortgagee!),  his,  her,  i>r  tbeir 
Tf,  administrators,  or  assigns,  upon  applieation  in  writing  mode  to 
itecu   or  tbeir  clerk,  signed  by  sncb  mortgagee  or  niortgagces,  his, 

their  cxt^ciiloin,  adinininlnitors,  or  assigns,  sneli  Mnii  or  nuns  of 
u  shall  be  agreed  for,  ascertained,  and  determined,  fur  the  |iureltaii« 

land*,  tenements,  or  hereditaments,  or  a  rnmpctent  part  lliereof, 
h  stun  or  sums  of  nionev,  vhen  so  )>aid,  slitdl  be,  and  Iw  deenu'd  to 
JKhnrgi.-  of  tlic  principal  money,  or  |iart  thereof,  dm-  on  aneh  miirt- 
r  moTtgnges,  and  oeKnowledginent  of  tlie  receipt  tliereof  sliall  be 
y  indorsement  on  the  mortgage  deed  or  deeds,  signed  liy  surh  inort- 
*  mortgagees,  his,  ber,  or  their  exeentors,  administmtiirs,  or  assigmi, 
irejwnce  nf  one  or  more  credible  witiicsa  or  witnesses;  and  such  iil- 
;nt  shidl  be,  and  he  deemed  tn  be,  n  tiiH  and  lulHcieiit  discharge  to 
lees  from  the  mortgagee  or  inortgageeH,  his,  her,  or  their  exci-ntiirs, 
itrators,  or  awJgns,  uod  also  h  tiill  and  niHieicnt  discharge  to  the 
;oT  or  moTtgagon,  liis,  her,  or  their  lieirs,  excciitun,  admin islralor^, 
Tus  from  the  mortgagee  or  mortgagees,  his,  her,  or  their  exeeiitors, 
ttrsturs,  ur  assigns,  I'lir  so  much  money  as  sliall  be  expressed  in  such 


tnta  for  life  or  in  tail,  1iu<biuiii»,  guardianB,  tnutect,  feofll-M,  commiuee^ 
cxtcutora,  adininiatraUirs,  oiid  oU  other  peraoni,  ilull  be  and  are  hcrcl^ 
iademnified  for  what  they  or  any  of  them  ihall  do  by  virtur  or  in  puimanct 
ofthiiacL" 


(3)  y urchuing  lanln  tor  Kaxlu  tntlfunt  •tamer's  Cmsettt 

BySGeo.  IV.  C.12C,  a.  85,itiienacte<l,  "Thiitifaiiynich  bodiei  politic 
'  oorporatr,  m  collceiatf,  corparationi  aggregate  or  sole,  tenanti  fur  life 
or  in  tail,  husband,  guardians,  tnuteei,  feoffees,  committees,  csecuton, 
adminiBtrBtora,  or  any  cither  person  or  pcrBon»  interested  in  any  such  land^ 
tenements,  liereditaments,  or  premises,  or  nutaining  any  daraa^  ai  afbn- 
said,  upon  notice  (b)  to  him,  her,  or  them,  given  or  Im  in  wrrling  at  the 
dwelling-house  or  dwelling-houses,  place  or  places  of  abode  of  such  pema 
or  persons,  or  of  the  principal  officer  or  ofRceis  of  any  such  bodies  politii^ 
corporate,  or  collegiate,  corporations  aggregate  or  sole,  tenants  for  life  or 
in  tail,  or  at  the  house  of  the  tenant  in  possession  of  any  such  lands,  tene- 
ments, hereditaments,  or  premises,  Bhnll,  for  the  space  of  thir^  days  neil 
after  such  notice  gi\'en  or  left  as  aforesaid,  neglect  or  refuse  to  treat,  s 
shall  not  agree  in  the  premises,  or  bv  reason  of  aWnce  shall  be  prevented 
tmm  treating,  then,  and  in  every  such  case,  the  said  trustees  or  commmicoi- 
CIS  shall  cause  such  damage,  value,  or  recompense  to  be  inquired  into  and 
ascertained  by  a  juiy  of  twelve  indifiercnt  men  of  the  coun^,  riding,  tt 
place  wherein  such  lands,  tenements,  hereditaments,  or  premises  do  lie; 
and,  in  order  thereto,  the  said  trustees  or  commissioners  are  hereby  eat- 
powered  and  rccguired,  &om  time  to  time,  as  occasion  shall  require,  to  snm- 
mon  and  coll  before  such  jury,  and  examine  upon  oath,  all  and  every  pef- 
Bon  and  persons  whomsoever,  who  shall  be  tbought  neceuai^  and  proper 
to  be  examined  conccming  the  premises  (which  oath  the  said  trustees  of 
commissioners,  or  any  or  either  of  tbcm,  are  and  is  hereby  empowered  to 
administer);  and  such  trustees  or  commissioners  shall,  by  ordering  a  vini 
or  otherwise,  use  all  lawful  wnys  and  means,  as  well  fur  their  ovn  M  foe 
the  said  jury'e  information  in  the  premises  (e)i  and  after  the  said  jury  shall 
have  inquired  of  and  assessed  such  damage  and  recompense,  they  toe  taid 
trustees  or  commissioners  shall  thereupon  order  the  sum  or  sums  of  money 
so  assessed  by  the  said  jun',  to  be  paid  to  the  said  owners  or  other  perMnu 
interested,  according  to  tlie  Terdict  or  inquisition  of  such  juiy;  and  aadi 
verdict  or  inqiiisilion,  and  judgment,  orucr,  and  determiiialion  thereon, 
alinll  be  final,  binding,  and  condiiBive.  -      "  '   ■     ■ 
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Court,  to  be  lignified  by  an  order  to  be  niade  upon  a  petition  to  be 

~  in  a  aummary  way  bv  the  oerson  who  would  have  been  entitled  to 

e  imta  and  profiti  of  the  said  lanos,  tenements,  or  hereditamentii,  in  the 

of  the  land  tax,  or  the  discharge  of  any  debt  or  debts,  or  such  other 

abruices,  or  part  thereof,  as  the  said  Court  shall  authorize  to  be  paid 

the  same  lands,  tenements,  or  hereditaments,  or  affecting  other  lands, 
K,  or  hereditaments,  standing  settled  therewith  to  the  same  or  the 
inftenta^  or  purposes;  or  where  such  money  shall  not  be  so  applied, 
m  the  same  ahall  be  laid  out  and  invested,  under  the  direction  and  approba- 
■  of  the  said  Court,  in  the  purchase  of  other  lands,  tenements,  orhereditar 
Bta,  which  shall  be  conveyed  and  settled  to,  for,  and  upon  such  and  the 
e  nari,  tnista,  intents,  and  purposes,  and  in  die  same  manner  as  the  lands, 

tBy  or  hereditaments,  wmch  shall  be  so  purchased,  taken,  or  used  as 
■t(M>d  settled,  or  limited,  or  such  of  them  as  at  the  time  of  making 
•yance  and  settlement  shall  be  existing,  undetermined,  and  capable 
tikine  effect;  and  in  the  meantime,  and  until  such  purchase  shall  be 
ide,  tKe  asJd  money  shall,  by  order  of  the  said  Court,  upon  application 
oclo^  he  inTCsted  by  the  said  accountant-general,  in  his  name,  in  the  pur- 
of  three  pounds />0r  centum  consolidated,  or  three  pounds  per  centum 
1  bank  annuities;  and  in  the  meantime,  and  until  tlic  said  bank  an- 
shall  he  ordered  by  the  said  Court  to  be  sold  for  the  purposes  aforesaid, 
t  dtridenda  and  annual  produce  of  the  said  consolidatea  or  reduced  bank 
^nartia  ahall,  firom  time  to  time,  be  paid,  by  order  of  the  said  Court,  to  the 
noB  w^io  would,  for  the  time  being,  have  been  entitled  to  the  rents  and 
ofitB  of  the  aaid  lands,  tenements,  or  hereditaments  so  purchased,  in  case 
di  purchase  or  settlement  were  made." 

Sect.  10  provides,  ''  Tliat  if  any  money  so  agreed  or  awarded  to  be  paid 
rany  laniw,  tenements,  or  heremtaments,  purchased,  taken,  or  used,  and 
Jaigwup  to  any  person  under  anv  disability  or  incapacity  as  aforesaid,  shall 
ilcas  tEan  the  sum  of  two  hundred  pounds,  and  shall  exceed  the  sum  of 
reaty  pounds,  then,  and  in  all  such  cases,  the  same  shall,  at  the  option  of 
e  person  fiir  the  time  being  entitled  to  the  rents  and  profits  of  the  lands, 
nements,  and  hereditaments  so  purchased,  taken,  or  used,  or  of  his  guar- 
an  or  guardians,  committee  or  conimitteea,  in  case  of  infancy,  idiotcy,  or 
macv,  to  be  signified  in  writing  under  their  respective  hands,  be  paid 
Lto  tke  Bank  of  England,  in  the  name  and  with  the  pri\nty  of  the  said  ac- 
Hmtant-general  of  the  Court  of  Exchequer,  and  be  placed  to  his  account  as 
GMresaid,  in  order  to  be  applied  in  manner  hereinbefore  directed ;  or  other- 
ise  the  iuune  shall  be  paio,  at  the  like  option,  to  two  trustees,  to  be  uomi- 
ated  by  the  person  or  persons  making  such  option,  and  approved  of  by  the 
nistees  taking  such  lands,  tenements,  or  hereditaments,  (such  nouiinntion 
nd  approbation  to  be  signified  in  writing  under  the  hands  of  the  nominat- 
Bg  ana  approving  parties),  in  order  that  such  principal  money,  and  the 
Itridends  and  interest  arising  thereon,  may  be  applied  in  manner  hercin- 
lefore  directed,  so  far  as  the  case  may  be  applicable,  without  obtaining  or 
leing  required  to  obtain,  the  direction  or  approbation  of  the  said  Court  of 
Exchequer." 

Sect.  1 1  prondes,  "  That  where  such  money  so  agreed  or  awarded  to 
>e  paid  as  nereinbcforc  mentioned  shall  be  less  than  the  sum  of  twenty 
fKMmds,  then,  and  in  all  such  cases,  the  same  shall  be  applied  to  the  use  of 
Lhe  corporation  or  person  who  would  for  the  time  being  have  been  entitled 
to  the  rents  and  profits  of  the  lands,  tenements,  or  hereditaments  so  pur- 
chased, taken,  or  used,  in  such  manner  as  the  trustees  taking  such  lands, 
tenements,  or  hereditaments,  shall  think  fit ;  or  in  case  of  infancy,  idiotcy, 
or  lunacy,  then  to  his  guardian  or  guardians,  committee  or  committees,  to 
and  for  the  use  and  benefit  of  such  person  so  entitled  respectively." 

Sect.  12.  "  That  in  case  the  corporation  or  person  to  whom  any  sum  or 
sums  of  money  shall  be  awarded,  for  the  purchase  of  any  lands,  tenements, 
or  hereditaments,  shall  refuse  to  accept  the  same,  or  shall  not  be  able  to 
make  a  good  title  to  the  premises  to  the  satisfaction  of  the  trustees,  or  in 
case  the  person  to  whom  such  sum  or  sums  of  money  shall  be  so  awarded 
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u.iKiMi,  Sc.      cannot  be  found,  or  if  the  penon  cndlled  to  mich  lands,  tenements,  orh«r«- 

""*''»■ dilnmcntii,  be  not  known  or  discovered,  then,  and  in  every  mich  ceae,  it  ahaD 

7  lieCH>.t.c.n.  1^  lawfiilfor  the  iiaid  tni9l«es  to  order  the  saidHum  or  anms  of  money  lobe 
paid  into  itie  Bank  of  England,  in  the  name  and  with  the  privity  of  tlie  ac- 
comitanl-peneral  of  the  said  Court  of  Exchequer,  to  be  placed  to  hia  ac- 
coiuil,  lo  the  credit  of  the  parties  interested  in  tlie  said  lands,  tenementi,  or 
lieredilaments,  (describing  them),  subject  to  the  order,  control,  and  dispo- 
silion  of  the  said  Court  of  Exehcquer ;  which  said  Court,  on  tlie  applicatkn 
of  any  pemon  making  claim  to  such  sum  or  sums  of  money,  or  any  part 
thereof,  by  motion  or  petition,  hIirH,  and  in  hereby  empowered,  in  a  nmi- 
mary  way  of  proceeding  or  otherwise,  as  to  the  aame  Court  shall  seem  meet, 
lo  order  the  same  to  be  laid  out  and  invested  in  the  public  funds,  and  to 
order  distribution  thereof,  or  payment  of  the  dit-idends  thereof,  according ta 
tile  respective  estate  or  estates,  title,  or  interest,  of  the  pcnon  mokilifc  claim 
thereto,  and  to  make  such  other  order  in  the  premises  as  to  the  aaid  Comt 
■hall  seem  just  and  reasonable;  and  the  cashier  or  cashiera  of  the  Bank  of 
Eng-land,  who  shall  receive  such  sum  or  sums  of  money,  is  and  are  hereby 
required  to  give  a  receipt  or  receipts  for  such  sum  or  sums  of  money  (mnt- 


aaiag  and  spccifyinf;  for  what  and  for  whose 
ceived)  to  such  pet  '    " 

Bank  as  aforesaid." 


shall  pay  any  si 
That  wjiere   any   question 


e  the  Si 


s  of  money  il 


.  Sect.    13   provides,   "  That  wJiere   any   question   shall   i 

ntj^d!''   ''  *1k  tillf  "f  any  corporation  or  person  to  any  money  to  be  paid  int 

Bank  of  England,  in  the  name  and  with  the  privityof  theaccountant-grae- 
ral  of  the  Court  of  Exchequer,  in  pursuance  of  this  act,  for  the  purchase  tt 
any  lands,  tenements,  orhcreditamentii,  or  of  any  estate,  right,  or  interest  in 
any  landn,  tenements,  or  hereditaments,  or  of  any  bunk  annuities,  tobeptir- 
chosed  with  any  such  money,  or  to  the  dividends  or  interest  of  any  inch 
bank  annuities,  the  pcimn  who  shall  have  been  in  possesdon  of  such  lands, 
tenements,  or  hereditaments,  at  the  time  of  such  purchase,  and  all  pnmis 
claiming  under  such  person,  or  under  the  posscuion  of  such  penon,  shil] 
be  deemed  and  taken  to  be  lawfiilly  entitled  to  such  lands,  tenemenia,  or 
hereditaments,  according  to  such  possession,  until  the  contrary  shall  be 
shewn  lo  the  salisfuction  of  the  said  Court  of  Exchequer;  and  the  dindenda 
or  interest  of  the  bank  anmuties  to  be  purchased  with  such  money,  and  alio 
the  capital  of  such  hank  annuities,  shall  be  paid,  applied,  and  dispowd  nf 
accordingly,  unless  it  siiall  be  made  appear  to  the  said  Court  that  such  poa- 
rrinet'ul  poasensinn.  niiii  lliiil  some  oilier  person  ■xnx  InwAiliy 
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areyedjj,  and  all  our  right,  title,  and  interest  to  and  in  the  samtf  and     purchabiico 
part  thereof,  to  hold  to  the  said  [name  of  the  purchaser],  his  heirs,   unm  for,  &c 
tort,  administrators,  and  assigns,  for  ever,  by  virtue,  and  according  to  AGw,A,e-9i. 
"ue  intent  and  meaning  of  an  act  passed  in  the  fourth  gear  of  the  reign 
)g  George  the  fourth,  intituled,  **  An  act,"  [here  set  forth  the  title  of  this 
In  witnets  whereof  we  have  hereunto  set  our  hands  and  seals,  this 
img  o/       ." 

iL  3  Geo.  lY.  c.  126,  s.  87,  enacts,  *'  That  in  case  any  jury  or  juries   How  ejnxum   ~ 
summoned  and  sworn  pursuant  to  the  directions  and  authority  of  this  Jj^tJ^  Sml 
hall  give  in  and  deliver  a  verdict  or  assessment  for  more  money  as  a 
ipense  or  satisfaction  for  the  right,  interest,  or  property  of  any  person 
rwns  in  any  such  lands,  tenements,  hereditaments,  or  premises,  or  for 
on  or  damage  to  be  hy  him,  her,  or  them  sustained,  than  what  shall 
heen  agreed  to  and  offered  by  such  trustees  or  comnussioners  before 
ommonmg  or  returning  the  said  jury  or  juries,  as  a  recompense  or 
action  for  any  such  right,  interest,  or  property,  or  for  any  loss  or  da- 
>  as  aforesaid,  then,  and  in  such  case,  the  costs  and  expenses  of  sum- 
ns  and  maintaining  the  said  jury  and  witnesses,  and  all  other  expenses 
dmff  the  hearing  and  determining  such  difference,  shall  be  borne  and 
by  the  treasurer  to  the  trustees  or  commissioners,  out  of  any  money 
li  shall  then  be  in  his  hands,  or  out  of  any  monies  to  be  received  by 
e  of  the  act  for  repairing  and  maintaining  such  turnpike  road,  such 
and  expenses  to  oe  settled  and  ascertained  by  some  justice  of  the 
*  for  the  county  or  place  wherein  the  dispute  shall  have  arisen,  not  in- 
ted.in  the  matter  in  question,  who  is  hereby  authorized  and  empowered 
tde  and  determine  the  same,  and  to  make  an  order  on  the  treasurer  of 
rnstees  or  commissioners  liable  thereto  for  the  pa3rment  thereof;  but  if 
nch  jury  or  juries  so  sununoned  and  sworn  as  aforesaid  shall  give  in 
IdiTer  a  verdict  or  assessment  for  no  more  or  for  less  money  than  shall 
been  agreed  to  and  offered  by  the  trustees  or  commissioners  before  the 
Boning  and  returning  of  the  said  jury  or  jiuies,  as  a  recompense  and 
acticm  for  any  such  right,  interest,  or  property  in  any  such  lands,  tene- 
i^  hereditaments,  or  premises,  or  losses  or  damiages  as  aforesaid,  then 
oats  and  e^qpenses  of  summoning  and  maintaining  the  said  jury  and 
!8KS,  and  ah  other  expenses  as  aforesaid,  shall  be  borne  and  paid  by 
enon  or  persons  with  whom  such  trustees  or  commissioners  shall  have 
controversy  or  dispute ;  which  said  costs  and  expenses  having  been 
tained  and  settled  by  some  justice  of  the  peace  for  the  county,  riding, 
■ce,  wherein  the  cause   of  dispute   shaU  arise,  not  interested  in  the 
or  in  question,  (who  is  hereby  required  to  examine  and  settle  the 
)y  shall  and  may  be  deducted  out  of  the  money  so  assessed  and  ad- 
•d,  as  so  much  money  advanced  to  and  for  the  use  of  such  person  or 
in%  and  the  payment  or  tender  of  the  remainder  of  such  monies  shall 
leined  and  tiucen,  to  dl  intents  and  purposes,  to  be  a  payment  or  tcn- 
i  the  whole  sum  or  sums  so  assessed  and  adjudged,  or  otherwise  such 
and  expenses,  in  case  the  same  or  any  part  thereof  shall  exceed  such 
igeSy  and  shall  not  be  paid  upon  demand,  after  being  so  ascertained 
Kttled  as  aforesaid,  may  be  recovered  by  the  said  trustees  or  commis- 
n  hy  the  ways  and  means  hereinafter  provided  for  the  recovery  of  pe- 
es and  forfeitures :  provided  always,  that  in  all  cases  where  any  person 
•rsons  shall,  by  reason  of  absence,  have  been  prevented  from  treating, 
costs  and  expenses  shall  be  borne  and  paid  by  the  said  tnistces  or 
Qusionersin  manner  aforesaid."  See  s.  141  and  143,  post,  Sect.  XV. 


(4)  JbtopfinB  Vitf  antf  JbaU  of  oltr  S^aHjBf  &c. 

e  have  already  noticed  the  provision  of  the  3  Geo.  IV.  c.  126,  s.  86, 
rweiing  the  trustees  to  sell  the  old  road,  after  the  new  one  is  completed, 
ses  where  the  proceedings  have  taken  place  against  the  owner  s  con- 
anU^  150. 


26,  8.  88,  it  u  enscted,  "That  when  uijr  turnpike 
or  turned,  and  the  new  road  ihall  be  made  and  ron- 
gkl  4.  c7itri~~  plcted,  such  new  road  shall  be  in  lieu  of  the  old  road,  and  Bhall  be  anlgect 
JJmsuT  m^      '"  "^'  '^^  provigiona  and  regulation*  in  any  act  of  Parliament  contained,  «r 


(a),  and  ihall  be  repaired  and  mainUined 
inch  i  and  the  old  road  Rhali  be  stopped  up,  and  the  land  and  soil  thereof 


o  which  tlic  old  road  was  subject,  and  shall  be 

' "  '  vay  ("^      

all  be 
aliall  be  sold  by  . 

whose  Unda  adjoin  thereto,  as  hereinafter  mentioned  with  regard  to  pieeea 
of  ground  not  wauled  (b) ;  but  if  such  old  road  shall  lead  to  any  landi, 
hoUBc,  or  place,  which  cannot,  in  the  opinion  of  the  said  truateea  or  com- 
missioners, be  conveniently  accommodated  with  a  pamage  from  nieh  new 
mad,  which  they  are  hereby  authorized  to  order  and  lay  out  if  they  find  it 
nrcessarj-,  then,  and  in  such  case,  the  old  road  «hall  be  »oId,  but  ndnect  to 
the  right  of  way  and  passage  to  such  lands,  house,  or  place  reipectiTclj,  ac- 
cording to  the  ancient  usage  in  that  respect;  and  the  money  ariatng  Aon 
■iich  sale  in  cither  of  the  said  coses,  shall  be  applied  towards  the  jiiiiihwi 
of  the  land  where  such  new  road  shall  be  mode,  or  in  the  tame  manner  h 
the  tolls  arising  on  such  road,  as  the  trustees  or  commissioners  thereof  shall 
think  111 ;  nnd  upon  the  completion  of  any  contract  whereby  any  part  of  llic 
old  road  shall  be  given  in  payment  for  the  value  of  the  ground  taken  for  the 
new  road,  or  upon  payment  of  the  price  of  any  part  of  Ihe  old  road,  the  soil 
of  such  old  rood  shall  become  vested  in  the  purchaser  thereof  and  Ut  heirs; 
UliKi.^'-  but  all  mines,  minerals,  and  fossils  (c)  lying  under  the  same,  shall  continne 

the  property  of  the  person  or  persona  who  would  from  time  to  time  have 
been  entitled  to  the  some  if  such  old  road  had  continued." 
whRianriuintof  Sect.  89,  enacts,  "  lliat  where  the  trustees  or  commisaionen  of  any 
tind  not  HwiW  tuniptke  road  shall  have  purchased,  or  shall  be  possessed  of  any  ideee 
rmdi  uc  uita^  <»' picccs  of  ground  not  wanted  for  the  purposes  of  such  road,  it  shall  Mid 
'>■'■>  the  flni  offer  inay  be  lawful  for  such  trustees  or  commissioners  to  sell  and  dispoae  of  tlw 
■fcfn^i^adjvin-  B^ifi^^  provided  always,  that  the  said  trustees  or  comnussioneii,  before  dirr 
iiigimiirn.  shall  sell  and  dispose  of  any  such  piece  or  pieces  of  ground  not  wanted  tot 

the  purposes  of  such  turnpike  road  as  aforesaid,  to  any  other  pencn  tr 
persona,  shall  first  offer  uic  same  to  the  person  or  persons  of  wboan  tht 
same  shall  have  been  purchased,  or  to  the  peraon  or  persons  whoae  landi 
shall  adjoin  thereto ;  and  if  mcb  person  or  penons  respectively  shall  then  and 
tljcrcujHin  refme,  or  shall  not  agree  (except  with  respect  to  or  on  account  of 
'  the  price  thereof)  to  purcbitse  the  same  respectiveU'.  on  an  affidavit  being 
'  maiie  sJld  sworn  before  a  mnaler  or  master  ex trBordinarv  in  the  hieh  Court 
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expense  of  hearing  and  detennining  luch  difference  shall  be  borne  and  paid     sale,  &c  op 
Bi  manner  hereinbefore  directed  with  respect  to  such  purchases  made  by  the  old  koads,  &c. 
•aid  tmstees,  mutatU  fmutamdia;  and  the  money  to  arise  by  the  sale  or  sales  sceo^Tc.  lisT 
sf  soeh  pieces  or  parcels  of  ground  shall  be  applied  by  the  trustees  or  com- 
nussioners  to  the  purposes  of  the  act  for  repairing  and  maintaining  such 
turnpike  road,  but  the  purchaser  or  purchasers  thereof  shall  not  be  answer- 
able or  accountable  for  any  misapplication  or  non-application  of  such  money ; 
sod  the  conveyances  of  such  piece  or  pieces  of  ground  shall  be  made  to  tne 
purchaser  or  respective  purchasers  thereof,  and  in  such  manner  and  form 
as  is  hereinbefore  directed  (a)  with  respect  to  the  conveyances  to  be  made 
sf  the  land  constituting  any  part  of  the  roads  hereinbefore  directed  to  be 

Stat.  4  Geo.  TV.  c.  95,  s.  63,  enacts,  '*  That  in  case  the  trustees  or  com-  Sale  or  udoccm- 
Bussioneri  for  making  or  maintaining  any  turnpike  road  shall  become  po»-  ^"^  tenancou. 
If  fd  of  any  tenements  or  hereditaments  which  are  useless  or  unnecessaiy 
for  the  purpoees  of  such  road,  it  shall  and  may  be  lawful  for  the  said  trus- 
tees or  commissionerB  to  sell  and  dispose  of  the  same,  in  such  and  the  same 
manner  as  by  the  said  recited  act  [3  Geo.  IV.  c.  126]  they  arc  authorized 
sad  empowered  to  do,  in  the  cases  of  any  land  or  ground  not  wanted  for 
the  purposes  of  such  road." 

But  tnis  does  not  apply  to  toll  houses.   See  4  Geo.  IV.  c.  95,  s.  57,  po9i^ 
174.  

AttiMtcni^tiotiK  Ux  tiuifctng,  ftc^  iUialljB  etibrcetf* 

By  9  Geo.  IV.  c  77,  s.  7,  it  is  enacted,  "  That  the  several  and  respective  |j52*P***"  •^ 
perKms  who  shall  subscribe  for  or  agree  to  advance  any  money  for  or  to- 
wards the  wiakmg  or  mamtaming  any  turnpike  road  or  roads,  or  highway 
intended  to  be  made  turnpike,  shall,  and  they  are  hereby  reouired  to  pay 
the  sum  or  sums  of  money  so  subscribed,  withm  such  time  or  tmies,  and  in 
nch  parts  and  proportions  as  shall  be  expressed  in  the  writing  which  shall 
be  siioscribed  by  them  or  on  their  behalf,  or  as  the  trustees  of  any  such 
turnpike  road  shall  order  and  direct;  and  the  same  shall  be  demanded  by, 
and  paid  to  such  person  or  persons  as  the  said  trustees  shall,  by  any  writing 
under  their  hands,  authorize  to  receive  the  same;  and  if  any  person  or  per- 
Kms shall  n^lect  or  refiise  to  pay  the  same,  or  any  part  thereof,  as  afore- 
said, it  shall  be  lawful  for  the  said  trustees  to  sue  for  the  same  in  the  name 
of  any  one  of  such  trustees  or  of  their  treasurer  or  clerk,  and  to  recover  the 
asme  together  with  full  costs  of  suit,  in  any  of  his  Majesty's  Courts  of  re- 
cord, by  action  of  debt  or  on  the  case,  by  bill,  plaint,  suit,  or  information, 
wherein  no  essoi^n,  protection,  or  wager  of  law,  nor  more  than  one  impar- 
lance, shall  be  allowed;  and  all  such  monies  shall  be  vested  in  the  said  trus- 
tees, and  applied  as  in  the  act  for  making  or  maintaining  any  such  turnpike 
road  or  roacb  shall  be  mentioned." 


YUI.  lOipato,  ict.  of  tlTttntpi&e  lEloalKS. 

HcaciM  ot  1.  Who  are  liable  to  such  Repairs;   2.  Statute  Labour,  and  Divhioo  of  wb- 
CotDposition  for;    3.  Subscripdons  for;   4.  Materials  for;    5.  The  Erection 
of  >luestones,  &c;    6.  The  Watering  of  Roads;   7.  Contracts  for  Repairs; 
8.  Fines  for  not  Repairing. 


(1)  WRhn  KabU  to  ttefatrs^  m  ^tntval. 

The  observations  already  made  as  to  the  common  law  liability  of  persons  J^d^Jf*^!!!^ 
to  repair  highwaya^  will  be  here  apjdicable,  ante,  9.  ^^^    ' 

(«)  This  is  now  regulated  by  the  4  Geo.  IV.  c  95,  s.  55,  ante,  152. 


neglect  i>f  re- 


BLE  TCI       The  par'uh  is  not  (rxcmplcd  fmin  the  common  law  liability  of  rcjuiiring 

[K.         turnpike  xoaM ;  yet,  a  duty  ii  imposed  on  the  trustees  to  espettd  the  funds 

in  the  improvement  of  thein,  and  they  are  liuble  to  pay  a  portioti     '     " 

impoecd  upon  the  pari]di>  upon  a  judgment  egaiiist  them,  lor  neg! 

pair,  ante,  9,  79. 

The  trustees,  however,  are  not  liable  to  an  indictment  for  not  repairing, 
R.  V.  Xelhcrthong,  2  B.  ^  A.  179,  ante,  9. 
■bieby  By  4  Geo.  IV.  c.  95,  s.  CS,  aAer  recitine  that  '  Whereu  doubts  hare 

id'ilS  '"''""'  ""*'  """y  ••i**<  whether  any  body  politic  or  corporate,  or  any  parti- 
Dcli.  culoT  person  or  persoUH,  liable  to  repair,  by  tenure  or  otherwise,  any  old 
turnpike  road,  or  part  of  such  road  widened,  altered,  diverted,  or  turned, 
ought  to  rejiair  or  contribute  to  the  repair  of  the  whole  or  any  part  or 
proportion  of  the  new  rood  set  out  in  lieu  of  the  old  turnpike  road;'  fir 
obviating  inch  duubts,  and  preventing  disputes  about  the  same,  it  is  en- 
acted, "  That  all  and  every  bodv  politic  or  corporate,  and  person  and  nenoos, 
who  H'OB,  were,  or  shall  be  liadle  as  aforesaid  to  tlie  repair  of  any  old  turn- 
pike road,  whifh  has  been,  since  the  paHsing  of  the  said  recited  ad  f3Geo.IV. 
c.  12(>],  or  ahall  be  widened,  altered,  diverted,  or  turned,  shall  respectivriy  be 
and  continue  in  the  same  manner  liable  to  the  repair  of  such  new  road  letoDt 
in  lieu  of  the  old  road,  orsomuch  thereof  as  shall  be  equal  to  the  burthen  lui 
expense  of  repairiiif;  such  old  road,  from  which  he,  she,  or  they,  shall  be 
exonerated  by  the  wideniug,  altering,  diverting,  or  turning  thereof;  and  if 
the  several  parties  interested  therein  cannot  agree,  the  same  shall  be  Tiew- 
ed  by  two  justices  of  tlie  peace  of  the  coimty  where  such  road  shall  be,  and 
sliall  be  settled,  adjusted,  and  determined  by  tliem,  in  such  manner  aa  they 
sliall  think  just  and  reasonable;  and  from  and  after  such  determinatjon  of 
the  justices,  the  body  iiolilic  or  coqiorate,  and  {lerson  or  persons  liable  to 
repair  such  new  rood  as  aforesaid,  shall  bear  all  chains  of  presentment^ 
indictments,  and  prosecutions  for  not  repairing  the  same;  and  if  it  shall  be 
found  more  convenient  to  fix  a  gross  sum,  or  an  annual  sum,  to  be  paid  by 
any  such  body  politic  or  corporate,  or  person  or  persons,  instead  of  fixing 
the  part  or  proportion  of  such  new  road  to  be  repaired  by  him,  her,  or  them, 
the  said  justices  may,  with  the  consent  of  such  person  or  persons,  and  also 
of  tlie  trustees  or  cummiasinners  of  the  road,  obtained  at  a  meeting  of  such 
tr>istecB  or  coiiunicsioners,  order  and  direct  the  same  accordtngly;  and  the 
cnjer  and  direction  of  the  said  justices  shall  be  final  and  conchudTC,  and 
..k.ii  ~...tin.„.  k;,.j,'..«  .».  nil  bodies  politic  or  corporate,  and  persons  whont- 


le  tnrapikc  road,  or  any  three  nr  morv  of  thnii,  or  by  their 
urveyoT,  and  rcipei'tiTfly  dclivvri'd  to  mch  xurvcyiir  ur  nirvcyon 
fhway*.  or  kit  nt  his  or  their  lunt  or  iiHUid  giliict;  of  iiImkIc,  brin); 
er,  within  ti-ii  (Liys  snFmurda,  lu  fhr  wiid  liini]>iki'  vunvyur,  or  lu 
uf  aboik-,  true  mid  perfect  Ii«tfl  in  writiii^(i-)  iif  thi'  naiiiiii  of  tliv 
rmonB  vrho,  within  nich  iiariith,  halulut,  <ir  place,  arc  by  Inw  nil^trt 


odosl 


wurk  for  tliat  vcar,  or  li>  the  pnytiicDt  of  any  money 
''  '  '  '    work,  (UHliiigiiinhiii^  tbe  iti 


'  or  «■  a  compo«iti< 

le  work  tu  be  done,  whi>ther  with  teams  or  dri»i;.'li(ii,  or  ulherwisc, 
the  amuunt  of  the  reiprctivc  siuus  to  l*c  Jiaid;  which  liata  of  iianiDs 
node  iu  nich  manner  and  wider  nich  reRuUlioiia  and  niBtrictloni 
may  be  directed  by  any  law  ur  statute  in  flirei'  or  eflect  for  tliu  rc- 
be  public  highways,  and  may  be  made  in  the  funii  spcciRcd  in  the 
to  tliii  act,  and  the  said  turnpike  surveyor,  liaring  received  lUcli 
1,  within  fourteen  dnyi  eflcrwardii,  give  u  notice  (d)  to  the  surveyor 
'on  of  (he  highways  of  the  time  when  such  hsts  nill  be  laid  bc- 
iwd  justicei,  in  order  toBjipurtion  the  uid  statute  duty;  and  at  the 
□intra  in  and  hy  such  notice,  the  said  UbIi  bIirII  be  luid  before  the 
cei  by  the  laid  turnpike  surveyor,  in  the  presence  of  the  aud  aiir- 
the  liighwaya,  (if  he  iliall  attend),  and  out  of  such  lists  the  said 
hall  and  may  allot,  appoint,  and  order  (f)  such  and  so  many  of  tho 
rha  shall  npwar  to  be  subject  and  liable  to  do  statute  wtirk  in  every 
Ml  nich  roa^  as  the  said  justices  shall  think  reasonable,  and  the 
■U  be  done  on  such  days,  and  at  siieh  time,  (nut  being  liay-lime  or 
,  and  on  such  parts  of  tlie  laid  road,  as  the  raid  trustees  or  com- 
fBjor  Iheir  surveyor  or  surveyors,  Bhall,iTom  time  to  time  onlcr(/), 
r  ifipoint;  and  the  said  justices  shall  and  may  order  (^)  and  direct 
eyor  or  surveyors  of  such  pRriithes,  hamlets,  and  places  respectively, 
m  to  tbe  said  trustees  or  commisaioners,  or  their  treasurer,  or  other 
.nly  Buthorixed  to  receive  the  same,  such  proportion  of  the  compo- 
loney  for  statute  woi^  as  aforesaid,  as  ihey  tlie  said  justice*  shall 
i^ier,  and  at  nich  time  or  times  aa  the  said  justices  shall  direct; 
1  aiMl  eyety  penon  who  shall  neglect  or  refuse  tn  do  such  statMlc 


ight  ti 

r  negligent  by  snj- 8        ,  ^ 

such  surveyor  a  hetKby  empowered  to  remove  and  dismui  the  penoa  wiio 
■hall  be  fou[id  idle  or  neeh^nt  as  nfbreaud;  and  in  that  caae  every  lueb 
person  ahall  be  subject  and  liable  to  the  respective  forfeitures  and  pKymenti 
aa  aforesaid,  as  if  lie  had  neglected  or  rcnised  to  come,  or  •ucli  team  or 
draught  had  not  been  sent  to  work  on  anv  part  of  such  road;  oU  which  fiv- 
feitures  sliall  be  paid  to  the  trestnirer  to  the  iiaid  trustees  or  commiuioneri, 
and  ap]i]ied  towards  amending  the  said  road;  and  in  case  tlie  surreyor  or 
sun'cyotB  of  the  hichwaya  for  any  of  the  said  parishes,  hentlcta,  or  places, 
■hall  rcfiisc  or  villQlv  neglect  to  give  in  any  luch  lists  as  aforeaaid,  or  shall 
knowingly  or  wilfully  give  in  lalse  and  imperfect  lists,  or  ahall  rcAue  or 
neglect  to  collect  or  pay  over  such  eoinposilion  money,  or  any  part  thcnoC 
in  manner  aforesaid,  every  such  eurveyor  (a)  so  offending  shBll,  for  ever; 
such  offi-ncc,  forfeit  and  pay  any  sum  not  exceeding  ten  pounds;  and  such 
compuHition  money  shall  and  may  be  recovered  from  such  surveyor  or  sur- 
\cyon  of  the  highways,  by  distresa  and  sole  of  his  or  their  goods  and  chsl- 
tcls,  by  warrant  imdcr  the  handu  and  seals  of  any  two  justices  of  the  peace 
'     ''  '  !         -..       .  1        d  shall  lie  o 


for  the  countv,  i 
1        bei 


-c  any  such  road  si 


c  or  be  aittiate." 


led  in  the  schedule  to  the  said  recited  act '  [3  Geo.  IV.  c.  126],  el ,     

the  form  etvcn  in  the  schedule  to  this  act  annexed,  mailed  (No.  2)  {b),  shall 

and  may  be  used  for  that  purpose." 

nohlfh-  SecL  SI  enacts,  "  Tliat  where  any  turnpike  road  shall  paaa  through  any 

'iit^^ii^u   )»rish,  township,  or  place,  liable  to  tlie  repair  of  the  road*  within  the  aan^ 

n>  lisbie      but  for  which  no  suri'eyor  of  the  highways  shall  be  appointed,  then,  and  in 

"li'nili"*   "'"y  ™'''  '^^^t  *1"'  churchwardens  and  overseer*  of  the  potir  of  anch 

iHtchidi-    parishes,  townsliipa,  and  places  respectively,  and  in  cases  where  neilhcr 

snn'cyor,  churchwardens,  or*  overseers  of  the  poor  shall  be  appointed,  then 

nich  other  inhobilnnt  or  inhabitants  of  such  pciriah,  township,  or  pWe,  la 

shall  be  thereto  required  by  an  order  in  writing  made  by  die  justica  on 

■plication  to  them  by  the  trustees  or  commissioners  of  the  turnpike  road, 

or  by  tlieir  clerk  or  siurvcyor,  and  respectively  delivered  to  such  chuRb- 

wardens  or  overseers,  or  inliabitant  or  mliabitanti,  or  left  at  his  or  their 

but  or  lUHuil  places  of  abode,  shall  deliver,  or  cause  to  be  delivered,  within 

ten  days  ullerwards  to  the  naid  lumpike  nuveyor,  or  to  his  place  of  abode, 

true  iind  jierfect  listn  tn  writiTig  of  tlie  riainps  of  (be  ncveral  pcrsoin  who. 


kirtmdoeantaiteMMiaa«UR»a.'' ^== 

AL  a  On  IV. «.  IM,  •.  10^  « 

AdlUwfiidfcdM.    .    ^._ 

„ HlWHii«&M»mlik*aMaa«r»«UM/iM 

tilM    11 Ij  lliiliiii  li  li'iii  11^ 


iMii»«nilwMtlfa«»«ifcnyia 

■^IwlBtewMacriiiMrtdlvMMidvU^  BdMuloffBon  J ^       _ 

>MiiihIi\.   trjlH^  ItaUa  to  At  aSnim  </ mhIi  ^;'  Sgl^l^'S 

fay  ydil  w^«B»  ^mb  fylklfaa  to  Om  nMdt  bf  Oa  ■»■  '"^  — 
pr  V  !■■  Mbbvaj^  flr  bj  mj  tvo  iMMMtoali  <v  i&f  pantfij  toviiMfl^ 
•rito^lamHMBbrfbn  thanOidHJt  and  MBTeyar  afMivtaniEi 
■MMBwkpMUmnr^^vplM^  alligad  to  1m  la  tiw  ritntiM 
~'>teHaid,ndaaBdtt«*toBnAn*Mbn  OcBsrtMarfAi 
■vatol  dribs  iTfncbtBnfta  Mid,  ndteintbtal(e«tofaq^i 


M  fldnmead  t^oa  tha  eradtt  <if  dw  toOa  d 
V  ii  wanted  for  die  lepain  of  die  other  highwaya 
diip,  or  {dace,  Oen,  and  in  dial  caae,  it  £u  aiid 
il  fcr  A»  nid  jnatke*  to  arder(fr)  the  wbrie  or  part  of  neh 
b  te^r  to  be  Mffimued  upon  the  highwaji  not  being  tuinpke  withla 
parid),  towBinii^  or  places  under  the  direction  of  the  nrreyor  theno^ 
...^  ^ .    I ^iiaU leem  reaaonabb,  and  Ibe  aame  ihall b« 


<S)  JttUnucHittMni  tor,  rntantt. 

Sm  Ac  pnrridotu  ai  to  dtu,  <mfe,  155. 


(i)  AUtcrUIi  tot  ttc9«Ink 

Slat.  3  Geo.  IV.  c.  126,  *.  S?,  enacts  "  That  it  ahall  be  lawflil  for  the  1 
■v*cjt«  or  iumyon  to  the  tiuMeet  «r  i  imimiawiiiii  ii  of  every  timiuke  | 
nad,  and  br  all  ineh  perwni  ■■  be  or  they  ihaD  appoint,  to  learch  itv,  dig,  < 
— **        '-*-         d  cany  away  any  materiala  fiv  making  or  repairing  ■        ' 


tonmike  nwd,  oat  of  any  eonunon  river  or  brook,  (not  being  within  ftfty 
fBMofai^lni^ 

I  any  aqjcdmng  pariL.., _,  __  ^ , 

b  inatfTiali  when  got  over  any  comnon  or  waate  landi,  witlt- 


bof  ai^  bridge,  dam,  weir,  or  jet^),  or  out  of  or  from  any  wBite  or 
— B  in  any  pariah,  liamlet,  or  place,  in  which  any  part  of  inch  road 
^  or  in  any  a^Jctmng  pariah,  tunjet,  or  [dace,  and  tu  lisul  and  cany 


■at  p<9itig  any  diing  fin  cuch  "li^'^fli',  and  without  b^ng  deemed  a  trea- 
paMcr  or  treapaaana;  the  nid  nirveyor  or  nirveyon,  or  other  pemm  o"  ' 


pDnons,  filling  up  Ilio  pitx  nr  qiiarriea,  levi 


gmuniT)  frc^p  n 


groiinda,  or  Blcpinfr 
railing  ur  fcne 


Anv  dIBi 


s« 


ing  ofTnirli  pits  or  qiiairiea,  no  tlmtthesaniD  bIibII  not  be  ftangcrouH  ti 
persona  or  cnttlp,  nnd  poying  or  tendering  for  llic  damage  done  by  going 
througlt  and  urur  any  incluu'd  lands  or  grounds  for  or  wilh  lut^h  matCTiol^ 
and  such  damages  to  be  Hscertikiiied  as  hereinsifter  mentioned ;  and  alio,  tliat 
it  shall  be  luH-ftil  for  the  said  siirvpyor  or  sun-eyors,  and  such  penou  or 
persons  as  he  or  they  shall  appoint,  to  scarcli  for,  dig,  gel,  gather,  take,  and 
carry  owny  any  siicli  materials,  in  or  out  of  the  land  of  anv  person  or  per- 
sons, where  the  same  niny  be  had  or  foimd,  in  any  parish,  hamlet,  or  place 
in  which  anv  part  uf  siich  road  shall  lie  nr  be  situate,  ur  in  any  a^nminf 
jmrish,  lianilet,  or  place,  (not  being  a  garden,  yard,  park,  paddock,  planted 
walk  or  avenue  to  any  bouse,  ur  any  piece  of  ground  planted  and  *et  apart 
as  a  QUTsen'  liir  trees),  making  or  tendering  sitcli  salisfactiun  for  sueh  niat^ 
rials,  and  for  the  damage  done  tti  the  owners  or  occupiers  of  the  lands  whrre 
and  from  wbi'iicc  the  same  shall  be  dug,  gathered,  and  carried  away,  or 
over  whieb  the  same  shall  be  carried,  as  the  said  Inistecs  or  commisdonen 
shall  judge  reasonable;  and  also  to  land  on,  and  cany  through  or  over  iny 
inclosed  Unds  or  grounds,  (not  being  a  ^rden,  yard,  park,  ^ddoek,  plaat- 
ed  walk,  or  avenue  to  a  house,  or  any  piece  of  ground  planted  and  set  apart 
as  a  nursery  for  trees),  or  on,  through,  or  over  any  open  land  or  comtnon, 
any  stone  or  other  inalcrials  fur  making  or  repairing  any  such  road,  or  for 
btulding  or  repairing  any  preacnt  ur  future  toll-house  or  loU-liousea  on  or 
by  the  sides  thereof,  from  any  river,  stream,  or  canal,  in  any  jtariih,  ham- 
let, or  place  in  which  any  such  road  lies,  or  in  any  adjoining  parish,  hamlrl, 
or  place,  paying  or  tendering  for  the  damage  done  in  landing  on,  or  p)iiig 
through  or  over  any  inclosed  luiiila  or  groimds,  for  or  with  such  materiak, 
lucb  sum  or  sums  uf  money  as  the  said  tmstees  shall  judge  reasonable;  ud 
in  case  of  any  diliercnce  between  such  trustees  or  commisaioneta,  mirveyor^ 
or  otlier  persons  ap]M)inIed  ur  employed  as  aforesaid,  and  the  ownen  and  oeea- 
piers  of  such  lands,  or  any  of  tliem,  concerning  such  pavments  and  damage* 
ai  aforesaid,  any  two  or  mure  justices  of  the  pence  fur  uic  county,  riding,  or 
place  wherein  the  place  from  whence  such  materials  shall  have  bien 
taken  shall  be  situate,  on  ten  days'  notice  thereof  being  given  in  writing 
by  either  party  to  the  other,  shall  hear,  settle,  and  determine  the  matto' 
of  such  payments  and  damages,  and  the  costs  attending  the  hearing  and 
determining  the  same." 

Sect.  OS  enact*,  "  Thst  it  ahall  not  be  lawftd  for  lUiy  sim-evor,  or  nnv 


u^y 


the  irnice  ot  sucli  noluw,  sn<l  wlucli  oath  Uiey  er 

admiiiUtn),  make  mich  nrder  thi-rein  m  they  ^11  tliink  ^  bi 
Bctnally  to  all  intcnti  nnd  purposes  ai  if  such  uwiicr  or  occupier,  i 
ler  agent,  had  attended." 

.  100  enacU,  "That  it  Bhall  and  may  be  lawful  for  the  said  V 
miuionen  to  contract  and  apte  with  any  pcniiin  or  pcnuiu  whoin- 

for  the  purchase  or  demise  from  him,  her,  or  them,  uf,  and  to  hold 
td  or  gmind  for  the  piupoae  of  dijtgiiif;  stoni?«,  gravel,  and  iiiaterialii 
MD  for  the  repair  or  use  of  tlie  said  road,  and  at  any  time  aftenrards 
the  land  or  ground  so  purcliaaod  by  pubhc  niicliun  or  tender:  pro- 
ilao,  that  the  entering  into  any  such  contract  or  afo^ecment  as  Inst 
id,  ihall  not  be  compulsory  against  any  person  or  persons  unwilling 
r  into  the  same." 

7  &  8  Geo.  IV.  c.  24,  s.  IS,  proviilcs,  "  Tliiit  the  trustees  sliall  not   Ji-tkoio^iwird 
ired  to  pay  any  1ar)^r  sum  as  a  satisfaction  for  anyinalcrials  raiiHNi,   ^nllMlainiliu 
d  away  froni  any  lands  or  groimda  fur  making  or  repairing   ihiiymuldKtualii' 
«  it  shall  appear  to  the  two   1".«.W(ut. 
in,  that  such  materials  might 
?  same  liad  not  been  raised, 
ir  ouried  away  by  such  truiteei ;  and  in  case  the  said  justices  iiliall  be 
ion  that  the  said  materials,  before  they  had  been  ao  raised,  taken,  or 
•way,  could  not  have  been  Hold  or  disposed  of,  then  the  said  juRliccs 
ily  axMtf  the  damage  done  to  the  lands  or  grounds  of  the  owners  or 
ra  thereof  by  the  railing,  gatlieruig,  or  carrying  away  the  aanie." 

Geo.  IV.  c.  126,  s.  90,  "  If  any  sun-eyor  of  any  turnpike  road,  or   Pin  i<r  hnlci  nuilf 
'•on  employed  by  him,  shall,  by  reason  of  the  searching  for,  digging,   []l,f,'"','£S'i^ui, 
ng,  any  grarcl,  sand,  stones,  ehalk,  clay,  or  other  materials  for  re-  or  Cenm\  vH  iqr 
•ny  highways,  make  or  cauie  to  bo  made  any  pit  or  hole  in  any   "urvcinr. 
n  or  other  lands  or  grounds,  riven  or  brooks  as  aforesaid,  wherein 
lalerials  ihall  be  found,  the  aaid  surveyor  sliall  fortJiwith  cause  the 
)  be  auHieiently  fenced  off,  and  such  fence  supported  and  repairnl 

■iich  time  as  the  snid  pit  or  hole  shall  continue  open,  and  shall, 
thtve  days  after  such  pit  or  hole  shall  be  opened  or  made,  where  no 

riones,  or  materials  shall  be  found,  cause  the  same  fortliHilli  to  be 


upike  road,  tluin  such  mm  of  n 


Pnult;  on  ukhif 


l^igtrtnags,  Snmpiltt.  [iviii.  (s). 

peocF,  nch  lurveyor  ihall  fmfeit  and  pay  any  nun  not  exceeding  lOi.  noc 
letR  tlian  -lOx.,  for  every  mich  ntelect,  to  be  determined  and  Bdliidfed  br 
(uch  jiudcc  or  jiuticcs,  and  (o  be  Uid  out  and  applied  in  the  fenciiu!  <m, 
filling  up,  or  stopine  duwn  mi^h  pit  or  hole,  in  luch  manner  ai  llie  imcI  jua- 
ticc  or  juiticei  ^lalT  direct  and  appoint;  vbich  fnrfeitiu-e,  in  case  the  ume 
be  not  fuHhwith  paid,  shall  bo  levied  ax  oilier  forfeiture!  are  liereinaftir 
directed  to  be  levied."     (See  ■.  141  and  142,  potl.  Sect.  XV.) 

Sect.  101.  "  That  if  any  person  or  persona  ihall  take  airay  any  matniab 
which  ahall  have  been  fatten,  diig,  or  gathered  for  the  repair  or  lue  of  any 
turnpike  road,  or  any  materials  out  of  any  quarry  which  ihall  have  been  mad«, 
dug,  ur  opened  for  tlte  purpoie  of  getting  mMerials  for  any  turnpike  road, 
before  the  aurvev'or  of  nich  road  and  tiic  workmen  employed  for  gtttlDg 
nich  raoterialit  aliall  have  discontinued  working  therein  for  the  apace  of  rii 
weeks,  (except  the  owner  or  occupier  of  any  private  ^unda,  and  pmoni 
authorized  by  such  owner  or  occiipiiT  to  get  materials  in  such  quarry  Gn  '  ~ 
own  private  use,  and  not  for  aale),  every  person  to  oflending  shall,  for  ei 
aucb  offence,  forfeit  and  pay  any  sum  not  exceeding  5/. 

Sect  102.  "  That  the  trusteei  or  commimioners  of  every  tumjnke  road 
ir  rent  any  piece  or '  ' — •"  " 


e  hereby  empowered  to  purchase  c 


ground,  not  exce^ng 
iuch  road,  as  repositories  lor  stone 
1  or  repairing  the  same;  and  in  caw 
trustees  or  commiasioners  and  the  o 
to  the  value  thereof,  or  the  nccei 
ground,  the  same  shall  he  settled 
jeity's  justices  of  tlic  peace  acting  i 
ir  ground  sliall  be  situated, ' 


ir  piecea  of  land  or 


place  six  yards  square,  on  the  ndes  of 
gravel,  and  other  materials  for  making 
any  diflerencc  shall  arise  between  surti 
mer  of  nich  land  or  ground,  with  respect 
Blty  or  propric^'  of  taking  nich  land  or 
ind  detemiined  by  any  two  of  his  Ma- 
I  and  for  the  county  where  the  said  land 
:  hercin-before  directed  with  reapect  to 


gcttiug  inateriaU  for  the  repair  of  any  turnpike  road." 

Sect.  103.  "  lliat  it  shall  and  may  be  lawful  for  the  company  of  pr»- 


T  the  proprietor*  of  any  canal,  or  of  anv 

/flint,  gravel,  stone,  or  otlier  maleriaU 
shall  oi 


n  which  any  fli    ,  „ 

.     e  road  shall  or  may  be  conveyed,  and  tbq  aie 
ind  empowered,  to  lessen  and  reduce  the  tolla  and  r«U* 


prietors.  or  the  tnistce  oi 
railway  or  tramroad,  o 
for  tlic  repair  of  any  turnpike  : 
hereby  authorised  and  empowi 

imposed  by  any  act  of  Parliament  by  which  any  such  company  shall  be 
appointed,  or  any  other  act  whatsoever,  on  the  carriage  of  such  flint,  graval, 
■tone,  or  other  materials  carried  on  the  said  canal  or  railway,  and  to  ap- 
point such  lower  tolls  and  rates  to  be  taken  for  the  coniage  and  eonveyanc* 
of  the  tome  as  the  said  company  ortnistees  shall  think  proper;  and  all  mdl 
reduced  loUa  shall  a    '  '         .....  .  ... 


jvnL(7).]  Milestones,  Watering,  Sfc.  163 

aiefa  road,  or  at  any  cronings,  turnings,  or  terminations  thereof,  with  such     milestones. 
iMcripdoofl  thereon  denoting  to  what  place  or  places  the  said  roads  respec-  3  Geo.  4.  c.  iss. 
tifdy  lead,  c^  such  height  or  size,  and  to  he  erected  in  such  situations  as  towuuid vmaga 
Aej  the  said  trustees  or  commissioners  shall  think  proper;  and  also  to  cause  to  be  put  up  at 
ts  be  painted  in  l^ible  characters,  on  some  waJl  or  hoard  at  the  entrance  2«im tomarkthe 
tf  treij  town  or  TiSage,  the  name  of  such  town  or  village,  and  shall  also  bouiwtoiaiof 
csBW  stones  to  he  put  up  marking  the  houndaries  of  parishes  where  such  ^'*'*'" 
knndariea  shaD  cross  any  turnpike  road,  and  from  time  to  time  to  repair 
IT  renew  such  stones,  posts,  and  hoards,  and  keep  and  continue  legible  the 
iascriptioiis  cm  such  stones,  posts,  walls,  and  hoaros  reroectiTely ;  and  if  any   Paalty  for  dpfkc- 
pRsoo  or  persons  shall  wilniUy  break,  cut  down,  pull  up,  or  damage  anv   '"'J'ij^  ^ 
waA  posts,  stones,  or  boards,  or  shall  obliterate,  deface,  spoil,  or  destroy  all  ^      mg     . 
«r  any  of  the  letters,  figures,  or  marks  which  shall  be  inscribed  or  painted 
Aereon,  or  on  any  such  walls,  and  be  thereof  convicted  before  any  justice 
tf  the  peace  for  tne  coimty,  city,  or  place  where  such  offence  sliall  be  com- 
■ittcd,  hy  the  confession  of  the  P&rUr,  or  by  the  oath  of  one  credible  wit- 
Mss,  such  person  or  persons  so  onenmng  shall  forfeit  and  pay  any  sum  not 
pwtmmMng  IQL  for  evciy  such  offence."     And  see  stat  7  &  8  Geo.  IV. 
tide  iRSUdoM  IhinrUs  to  l^nipcrtB,  VoL  III.    See  the  enactment  as  to 
alestonea  in  the  general  highways  act,  anUf  36. 


(6)  CBaterinB  lloata. 

fijr  3  Geo.  I V.  c  126,  s.  120,  after  recidns  that '  Whereas,  by  several  acts  Extending  time 
of  ptriiament  relating  to  particular  turnpike  roads,  power  is  g^iven  to  the  ''w^**«wK  »««*•• 
tnwttcs  to  water  the  roads  during  certain  months  in  the  year,  and  to  take 
•dditioQal  tolls  on  account  of  the  said  watering,  and  the  time  specified  in 
neh  acts  has  been  found  in  many  instances  too  limited  to  afford  to  the  pub- 
lic afl  the  advantages  which  might  be  derived  from  watering  the  said  roads,' 
il  is  enacted,  "  That  wherever  an  act  or  acts  has  or  have  been  passed  to 
coable  the  trustees  of  any  turnpike  road  or  roads  to  water  the  same  or  any 
port  thereof^  and  to  take  an  adoitiona]  toll  for  such  watering  during  a  limited 
time  in  the  said  act  or  acts  specified,  it  shall  and  may  be  lawful  for  the  trus- 
tses  of  the  said  road  or  roads,  at  any  general  meeting  held  for  that  purpose, 
ts  ofder  that  such  part  of  the  said  road  or  roads  as  by  the  local  act  or  acts 
idsting  to  the  same  is  allowed  or  directed  to  be  watered,  and  a  certain  addi- 
tional toll  to  he  taken  for  such  watering,  shall  be  watered,  and  the  said 
HdittfTfiyT  toll  for  watering  the  same  may  be  demanded  and  taken  for  any 
tiflM  bKween  the  1st  day  of  March  in  every  year  and  the  Ist  day  of  No- 
ftmier  fallowing;  and  the  said  trustees  shall  have,  and  they  are  hereby 
athoriied  to  exercise  and  enforce  all  the  powers,  authorities,  remedies,  and 
pnaltiea,  lor  coUectiiu;  the  said  additional  tolls  for  watering  the  roads  dur- 
ing the  time  aforesaid  as  they  now  by  law  have  for  any  other  tolls  which 
may  be  demanded  and  collected  on  the  said  roads." 


(7)  ContractjB  for  ttq^atrjB. 

By  4  Geo.  IV.  c.  95,  s.  78,  "  It  shall  and  may  be  lawful  for  the  trustees  or  Agreement  may 
commissioners  of  any  turnpike  road,  or  for  their  clerk,  surveyor,  or  any  other  JSiSSingroads. 
oflker  hy  their  order,  to  contract  and  agree,  by  the  year  or  otherwise,  with   &c. 
any  person  or  persons  for  the  making,  amending,  altering,  or  maintaining 
the  said  road,  or  any  bridges,  toll  houses,  or  buildinss  thereon,  or  for  any 
other  thing  which  such  trustees  or  commissioners  are  by  any  act  for  making 
ormaintaininff  turnpike  roads,  orthesaid  recited  act  [3  Geo.  I V.  c.  126],  or  this 
act,  or  any  ot£er  act,  authorized  or  empowered  to  make,  build,  do,  execute,  or 
poribrm;  and  all  contracts  or  agreements  in  writing  entered  into  by  the  said 
tntstees  or  conmiiasioners,  or,  pursuant  to  any  order  of  the  said  trustees  or 
commiaaionera,  by  their  clerk,  surveyor,  or  other  officer,  with  any  workmen  or 
other  person  or  persons  relating  to  any  matter  or  thing  to  be  done  by  virtue  of 
any  such  act,  or  the  said  recited  act  or  this  act,  shau  be  binding  on  the  said 
trustee*  or  ocmmiiaaionera  and  their  succeasora,  and  upon  all  other  parties 


^igtifDaM,  tZTumiiftc.  [i  viii.  (b). 

rTs      whn  shall  Mgn  the  same,  nud  the  lieiis,  exccuton,  and  administraton  of 
uln.     such  nlli€T  |>arti<^;  anil  that  actions  and  Btiila  shnll  and  majr  he  muDtainMl 
'^         thereon  by  ihi^  said  trustees  or  commission cni,  and  damages  and  costs  le- 
covorrd  ngninst  the  parly  or  partifs,  or  p«Tson  or  pcnons  faililTg  in  the 
perfbmianec  of  such  contracts  in'  agreements  respcctirely ;  and  such  sum  or 
sums  of  nuiner  as  shall  be  requisite  for  tlie  due  petftrinance  of  nieh  con- 
tract shall  be  the  measure  of  lliir  damages  to  be  recot'ered  in  any  actjcai  or 
suit  against  aueh  partj'  or  parlies,  or  person  or  peraons  so  aa  aforesaid  mak- 
ing default  in  fillnliin^  his,  her,  or  their  contract  or  agreement;  any  law  or 
usage  to  the  contrary  in  anywise  notwithstanding." 
it™-        By  .1  Geo.  IV.  c.  ]2fi,  s.  106,  it  is  enacted,  "That  it  shall  and  maybe 
^^1^   lotcfnl  forthetnisteen  (ircomuiisHloiicrfiof  any  turnpike  roads  to  contnct  and 
icnun.   agree  (a)  with  any  jicrsun  or  persons  liable  to  tlic  repair  of  any  part  of  the 
road  under  the  care  and  managemeut  of  such  trustees  or  commissioners,  or 
of  any  bridges  thereon,  by  tenure  orothemise,  for  the  repair  thereof,  farMwb 
term  as  they  shall  tliink  proper,  not  exceeding  three  years,  and  to  cfmtribiite 
towards  the  repair  of  such  road  or  bridgei  such  sum  or  sum*  of  moner  m 
they  shall  think  pra{>er,  out  of  the  tolls  arising  on  such  turnpike  road. 
•IHrnmair         Sccl.  107.  '  And  v'hereas  many  bridf^  on  tumjuke  roads  are  by  prestiip- 
■nAMotrt    ^^^  ^^  present  liable  lo  he  repaired  by  certain  parishes,   and  not  l^  the 
i«iiii>Kt>rt<iKn        comity  or  counties  in  which  they  are  situated,  and  which  bridge* from  change 
vw^hn.'*''  "f  times  and  circumstances  are  become  no  longer  sufficiently  conrenient  for 

the  unc  of  the  public  without  being  enlarged  or  otherwise  improred;'  it  it 
therefore  enacted,  "  Hiat  it  shall  and  may  I>e  lawRil  for  any  such  county  or 
counties,  parish  or  parishes  respectively,  to  enter  into  a  conipo«ition  or 
agreement  with  each  other,  and  by  the  authority  of  those  persons  who  shall 
be  legally  competent  lo  make  rates  for  sucli  county  and  parish  respectivrlT, 
whereby  tlic  improvement  and  fiiture  repair  of  any  such  bridge  shall  be 
undertaken  and  lie  upotl  llic  count\'  or  counties  in  which  such  bridge  is 
locally  situated ;  and  tliat  all  rates  made  for  carr^'inf  into  effect  any  such  com- 
position, agreement,  rcpairv,  or  improvement,  shall  be  made  and  nisrwril 
in  the  same  manner  as  other  the  rates  of  such  county  or  parish  respectively, 
and  shall  be  good  and  valid  to  all  intents  and  purposes  in  the  law  what- 
soever." ride  lit  ISriBgta,  Vol.  I. 
ti^.uS!lTi"S  Sect.  108.  "  That  it  shall  and  may  be  lawful  for  the  trustees  or  coramis- 
tnium  soil* "  sioners  of  any  turnpike  rnad,  and  for  such  parish  or  parishes,  in  like  maii- 
Sbrtio^'*'*''  ""''  ^  ""'^  '"'''  ■  composition  or  agreement  with  each  other,  and  by  tbs 
^^'*'  aiitliority  of  ilie  persons  at  present  legally  comneleiil  lo  make  i 

parishes,  whereby,  in  consideralioii  of  eiicIl  f 


rjimmltim 


I IX.  (1).]  Thlls,  what  Payable. 

hmnug  a  right  to  hold  them  liable,  whether  the  road  was  altogether  new  or 
itthititnted  for  another.  The  tolls  are  only  an  auxiliary  fund ;  the  trustees 
mt  not  indeed  liable  to  an  indictment,  but  the  inhabitants  may  apply  to  the 
court  for  relief.     R.  v.  Nethertkong,  2  B,  1^  A.  179. 

This  application  is  made  under  the  3  Geo.  IV.  c.  126,  s.  1 10,  which  enacts, 
*  That  when  the  inhabitants  of  any  parish,  township,  or  place,  shall  be  in- 
Ccted  or  presented  for  not  repairing  any  highway,  being  tiumpike  road,  and 
&e  court  before  whom  such  mdictment  or  presentment  shall  be  preferred 
lUl  impose  a  fme  foit  the  repair  of  such  road,  such  fine  shall  be  apportioned, 
together  with  the  costs  and  chaiges  attending  the  same,  between  the  inha- 
Innts  of  such  parish,  township,  or  place,  and  the  trustees  or  commissioners 
tf  such  tumjnke  road,  in  such  manner  as  to  the  said  court,  upon  considera- 
lioD  of  the  circumstances  of  the  case,  shall  seem  Just;  and  it  shall  and  may 
be  Uwfol  for  such  court  to  order  the  treasurer  of'^such  tiuTipike  road  to  pay 
Ihc  sum  to  proportioned  for  such  turnpike  road  out  of  the  money  then  in 
Ik  bands  or  next  to  be  received  by  him,  in  case  it  shall  appear  to  such  court, 
fton  the  circumstances  of  such  turnpike  debts  and  revenues,  that  the  same 
may  be  paid  without  endangering  the  securities  of  the  creditors  who  have 
rirmeeu  thdr  money  upon  the  credit  of  the  tolls  to  be  raised  thereupon, 
vhidi  order  shall  be  binding  upon  such  treasurer,  and  he  is  hereby  autho- 
Bxd  and  leqnired  to  obey  the  same." 

The  true  construction  of  this  section  is,  that  the  coiut  which  imposes  the 
hm  shaD  have  power  to  apportion  it  between  the  parish  and  the  trust;  so 
that  where  an  indictment  was  originaUy  preferred  at  the  assizes,  and  afler- 
vnds  remored  into  the  Court  of  King's  Bench  by  certiorari,  it  was  held  that 
die  Court  of  Ring*s  Bench  might  apportion  the  fine.  R,  v.  Upper  Pap- 
wmikj  2  EoMiy  413. 
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lllliere  rariah  In- 
dicted vat  Don- 
rnwirofa  turn- 
pike mad,  the 
court  to  apixNtlon 
the  fine  between 
the  |Miri«h  and  the 
tnuteee  or  com- 
miMionen. 


IX.  'S^IIs. 

Tbb  impoaition  of  toll,  to  be  applied  to  the  maintenance  of  the  road,  is 
the  rerivaf  of  an  old  principle,  but  with  some  d^erence  in  its  adaptation 
to  pnKlice.  Under  the  ancient  S3rstem  of  tenures,  the  lord  of  the  soil  fre- 
quently claimed  the  privilege  of  receiving  toll  from  all  who  travelled  along 
hii  highway ;  nor  was  this  esteemed  a  mere  bounty,  for  he  was  liable,  in  con- 
■deration  of  such  toll,  to  keep  the  way  in  good  order,  and,  in  some  countries, 
tfia  to  defend  the  passengers  from  depredation.  There  was  an  instance 
in  FrttDce,  where  the  lord  was  fined  for  permitting  a  merchant  to  be  robbed 
i^QD  his  highway.     Welibehved,  on  Htghways,  p,  252. 

We  will  divide  our  considerations  as  to  these  Tolls,  as  follows: — 1.  The 
lOiefal  Power  to  Collect;  2.  What  Tolls  pa^ble;  3.  Power  to  Reduce  or 
Adfance  T<^;  4.  Composition  for;  5.  Lettmg  to  farm  Tolls,  and  Duties 
aad  Powers  of  Lessees;  6.  Morteaging  of  ToDs;  7.  Toll  Houses;  8.  Toll 
Gates,  &c.  and  Lighting;  9.  Tab^  of  Tolls  and  Tickets;  10.  Extra  TolUi 
lor  Overweight;  11.  Esrtra  Tolls  for  Wheels;  12.  Exemptions  from  Tolls; 
And  13.  Recovery  of  Tolls  and  Penalty  for  Evasion. 


Toll!. 


Dlrision  of  lub- 
Ject. 


Tolls  to  be  col- 
lected  erery  day. 


(1)  •metal  llober  to  Collect  VolU* 

The  9  Geo.  IV.  c  77,  s.  16,  enacts,  '<  That  it  shall  and  may  be  lawful 
for  the  trustees  of  any  turnpike  road,  or  any  person  appointed  or  continued 
to  be  appointed  collector  of  the  tolls  to  be  taken  by  virtue  of  any  local  turn- 
pike act,  to  demand  and  take  every  day  (such  day,  for  the  purposes  of  all  What  a  day. 
local  turnpike  acts  being  computed  from  twelve  of  the  clock  at  night  to 
twdve  of  uie  clock  of  the  next  succeeding  night),  the  several  and  respective 
lolls  to  be  mentioned  in  any  such  act,  at  the  several  and  respective  toll  gates 
and  tnmpikea,  or  side  bars  and  chains,  which  are  or  shall  be  continued  or 
erected  by  virtue  of  this  act,  or  of  any  local  turnpike  act,  in,  upon,  across, 
or  on  the  aidca  of  any  turnpike  road  or  any  part  or  parts  thereof,  and  which 

N 


VOL.  III. 


I^igiifaups,  tSittnipfte.  q  ix.  (s). 

tolls  or  gums  of  money  shall  be  demanded  Mid  taken  m  aforetaid,  hetorr 
any  liowp*,  cattle,  or  carriai|re  whalaocrw  shall  be  ptnnitted  lo  pan  thmi^ 
anv  loll  ^ic  or  turnpike,  or  udebaror  ehain;  and  the  toUa  orsuma  of  nmncj 
to  be  levied  and  cillected  bv  virtue  of  aiiy  local  turnpike  act,  shall  be  and 
the  Ksnie  ore  hereby  vested  in  the  trusteei  of  such  act  for  the  puipows 
thereof,  in  manner  to  be  thereby  directed." 

As  to  penalties  forentortion,  see  ante,  143,  pott,  168, 


(2)  tZIhat  Soils  9xsaU(. 

j(„Mini'  11"^  '"^"l  "(^*  re^ilating  the  tuminke  road,  always  regulate  the  anxwnt 

of  toll  to  bf  jMiid. 

Besides  this,  there  are  some  general  proiHsions  in  the  turnpike  acts  ap- 
plicable to  all  niadn,  thus — 
■lull.  !•>  UiPAiLl  Bj  kIo'-S  (>co.  l\.  c.  120,  8.31 ,  after  reciting,  that  '  \TIiereai  coaches,  elia- 

uiKin  rsrrbw-  riots,  chaises,  clinirs,  carts,  and  other  carriages,  sometimes  pass  tlirotigfa  tutn- 
*  lu  iHhcn.  pjj^  jrales  fllKxed,  tivd,  or  secured  to  waggons  or  carta,  and  horses  are  some- 
times sent  uiiderthecliarf^oflbedrivenofnich  waggons  and  carts,  and  nt 
fastened  thereto;  and  that  it  is  expedient  to  determine  what  tolls  such  coadt- 
es,  chariots,  chaises,  clioin,  carts,  and  other  carriages,  and  hotves,  ought  to 
pay  on  passing  through  such  gates;*  it  is  enacted,  "  That  where  by  any 
~  r  repairing  anv  turnpike  road  no  toll  is  directed  to  be  token  for  at  a 
itofony         <■...,. 


respect  of  any  coach,  chariot,  ehiuae,  o       ^  ^ 

four  wheels,  passing  through  any  turnpike  gate  on  bucIi  road,  affixed,  tied, 
or  secured  to  any  waggon  or  cart,  tlic  same  toll,  and  no  more,  shall  snd 
may  be  demanded  and  taken  for  and  in  respect  of  such  coach,  chariot,  chaise, 
IT  other  carriage,  as  if  llic  same  had  passed  tlirough  drawn  by  t      * 


and  where,  by  any  act  for  rejiairing  any  turnpike  road,  no  toll  is  directed  to 
be  taken  for  or  in  respect  of  any  chair,  cart,  or  other  carriage  whatsoever, 
with  two  wheels  only,  passing  through  any  turnpike  gate  on  such  road,  n 


aflixed,  tied,  or  secured  to  any  waggon  or  cart  as  aforesaid,  the  some  loD, 
and  no  more,  shall  and  may  be  demanded  and  taken  for  aitd  in  respect  of 
such  chair,  cart,  or  other  cnrriage  with  two  wheels  only,  as  if  the  tame  had 


passed  through  drawn  by  one  horse  only;  and  where  any  hone 
fastened  to  but  not  used  in  drawing  any  wa^on,  cart,  or  other  cairittt, 
such  hone  shall  not  be  liable  to  a  hi^er  toll  than  a  ungle  hone ;  pn^£d 


eoneh,  chariot,  chnise,  chair,  cart,  or  odier  ciirri.igc  so  affiisd, 
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and  aftenrards 
advance  them. 


Reduction  not  to 
be  made  without 
comentofcredlton 
faacertalni 


Reduction  or  ad- 
vance of  tolls  to  be 
made  rooportioo- 
aUy. 


i  IX.  (4).]        Tolls,  Power  to  Reduce  or  Advance. 

time  to  time  to  leflsen  and  reduce  (a)  all  or  any  of  the  tolls  granted  by  any 
of  the  said  respective  acts,  for  and  during  such  time  as  the  said  trustees  or 
commistioners  shall  think  proper;  and  afterwards,  at  any  meeting  to  be  held 
u  aforesaid,  from  time  to  tmie,  as  they  shall  see  occasion,  to  advance  all  or 
toy  of  the  tolls  so  lessened  to  any  sum  or  siuns  of  money  not  exceeding  the 
leveral  rates  granted  by  such  acts  of  Parliament  and  this  act  respectively; 
provided,  nevertheless,  that  where  the  whole  money  borrowed  on  the  credit 
of  the  toDs  granted  by  any  such  act  shall  not  have  been  paid  and  dis- 
charged, no  such  tolls  shall  be  lessened  or  reduced  without  tne  consent  of 
die  person  or  persons  entitled  to  live-sixths  of  the  money  remaining  due 
npoQ  such  respective  tolls. 

Sect.  44.  "  In  all  cases  where  the  trustees  or  commissioners  of  any 
tnmpike  road  shall  reduce  or  advance  the  tolls  on  the  road  or  roads  for 
which  they  shaU  act,  such  reduction  or  advance  shall  be  made  as  to  wag- 
EQQs,  carts,  and  other  carriages,  the  breadth  of  the  wheels  whereof  is  regii- 
uted  by  this  act,  with  reference  to  the  proportion  or  scale  of  tolls  payahle 
on  nch  waggons,  carts,  or  other  carriages,  according  to  the  breadth  of  the 
wheels  thereof;  (that  is  to  say),  the  trustees  or  commissioners  making  the 
itdnctioD  or  advance  shall  reduce  or  advance  the  toll  payable  on  waggons, 
cats,  or  other  such  carriages,  having  the  fellies  of  the  wheels  thereof  of  the 
breadth  of  six  inches,  and  shall  then  take  and  demand  double  or  other  pro- 
portkniB,  (as  the  case  may  be),  of  such  reduced  or  advanced  tolls  on  wag- 
|on%  carts,  or  other  carriages,  having  the  fellies  of  the  wheels  thereof  of 
a  greater  or  less  breadth  than  six  inches,  and  the  reduction  or  advance  of 
die  proportion  of  toll  to  be  payable  by  this  or  any  other  act  of  Parliament, 
IB  respect  of  the  breadth  of  wheels,  or  any  other  reduction  or  advance  of 
talk,  to  be  made  in  any  other  way  than  in  manner  aforesaid,  shall  be  null 
and  void  to  aU  intents  and  purposes  whatsoever. 

By  4  Geo.  IV.  c  95,  s.  20,  "  The  trustees  or  commissioners  of  the  seve- 
al  tompike  roads  within  ten  miles  of  the  cities  of  London  and  Westminster, 
and  the  Dorough  of  Soutkwark,  may  and  they  are  hereby  empowered  at 
any  meeting  or  meetings  to  be  held  for  the  purpose,  (of  which  meeting  or 
meetiiiga,  and  the  purposes  thereof,  fourteen  dajrs'  notice  shaU  be  given),  to 
knrer  &e  several  additional  tolls  by  the  said  recited  act  [3  Geo.  I V.  c.  126] 
£rccted  to  be  taken  for  overweight,  in  such  manner  as  to  them  shall  seem 
fit  and  convenient,  and  from  time  to  time  to  take  such  reduced  tolls  for 
overweight  as  shall  be  fixed  and  agreed  on  at  such  meeting  or  meetings." 

By  a  turnpike  act,  the  trustees  were  authorized  to  take  at  each  and  every 
of  toe  leTeral  and  respective  turnpike  gates  erected  on  the  road  the  follow- 
ing tolls :  ''  For  every  horse,  &c.  drawmg  a  carriage,  9d,;  for  every  horse, 
Ae.  not  drawing,  2d.;  for  every  drove  of  oxen,  &c.  Is,  6d.; per  score;  for 
cvenr  drowe  of  hogs,  &c.  Is.  4a."  By  another  section  it  was  made  lawful 
fir  tne  trustees,  at  a  meeting  to  be  holden  for  that  purpose,  whereof  notice 
in  writing  was  to  be  affixed  on  ail  the  turnpike  gates  erected  on  the  road, 
to  lessen  and  reduce,  and  again  to  raise  and  advance  all  or  any  of  the  tolls 
thereby  granted,  and  such  tolls  so  reduced  or  advanced  were  to  be  collected 
as  the  toUs  thereby  granted :  it  was  held,  that,  under  this  act,  the  tnistees  were 
authorised  to  reduce  or  advance  any  one  of  the  four  descriptions  of  tolls  at 
all  the  gates,  but  not  to  reduce  or  advance  them  at  one  ante  and  not  at  ano- 
ther. ILy.  IVtuteet  of  Bury  and  StraUon  Boads,  4  B.  ^  C.  361 ;  GD.^B. 
368,  S.  C.  

(4)  Conq^lion  Uv  VoUk. 

By  ftat  4  Geo.  IV.  c.  95,  s.  13,  "  The  tnistees  and  commissioners  of  CompMitlon  may 
every  turnpike  road  may,  and  they  are  hereby  empowered,  from  time  to  time,  fo^'ime'year.^"' 
astfaej  ahiul  see  oonvenient,  to  comj^und  and  agree,  for  any  term  not  ex- 
ceeding one  jrear  at  any  one  time,  with  any  person  or  persons,  for  the  toUs 
pajabC  for  any  hotses,  catde,  or  beasts,  or  carriages,  jmssing  through  any 
of  the  tarnpikca  or  t^  gates  of  the  road  under  their  care  and  manage- 

{b)  See  form  (lid),  pott. 


Tnuteei  or  oom- 
miiftioaen  within 
ten  niQ«i  of  Lon- 
don may  reduce 
tcdlt  for  over- 
weight. 


1,  ment,  ond  collected  and  taken  under  the  authority  of  the  particular  act  or 

fSic.   acts  in  execution  of  which  the  Irusteei  or  commiuuinen  making  such  com- 

^        pMition  Bhall  aet,  or  of  the  aaid  recited  act  {3  Geo.  IV.  c.  126]  or  thii  act" 

The  3  Geo.  IV.  c.  126,  prohibited  compoiitionB  for  overweight,  but  that 

proviiion  i(  repealed  by  4  Geo.  IV.  c.  95,  ■.  12. 

(5)  getting  to  Arm,  anB  Bultrsanti  tfabier  at  ftrHrt. 

nwta       Stal.  3  Geo.  IV.  c.  126,  «.  55,  cnacti,  "  That  it  shall  and  may  be  lawful 
""•"    for  the  tniitees  or  commiwionera  of  cverj-  turnpike  road,  at  a  public  meet- 
ing, to  lei  lofarm(a)  the  tolls  of  the  aeveral  gates  erected  upon  their  respec- 
tive turnpike  roads,   in  the  manner  heroinaOcr  mentioned,  although  no 
exprew  poirer  shall  have  been  given  In-  any  act  or  acts  for  that  ptupoMj 
and  that  whenever  any  tolls  shall  hereafter  be  let  to  farm  by  virtue  of  tba 
powers  given  by  this  or  any  other  act  or  acta  of  Parliament,  the  fbllowiiig 
!||It(d  directions  shall  bo  observed;  (that  is  to  say),  llic  tnuteea  or  conuniniaD- 
*"         en  shall  cause  notice  (b)  to  be  given  of  the  time  and  place  for  letting  the 
tame,  at  leait  one  month  before  the  day  tu  be  appointed  for  that  puipow, 
by  affixing  the  same  upon  evety  toll  gate  belonging  to  such  turnpike  raid, 
and  also  by  insertion  thereof  in  some  public  newspaper  circulated  tu  that 
part  of  the  country-,  and  specifying  in  ever}'  such  notice  the  sum  which  the 
■aid  tolls  produced  in  the  preceding  year,  clear  of  the  salary  for  collectillf 
the  same,  in  case  any  hired  eollretcir  was  appointed,  and  that  they  will  let 
such  tolls  hy  auction  to  the  IhihI  bidder,  on  his  producing  sufRcicnt  suretlM 
for  payment  of  the  money  monthly,  or  otherwise,  (as  in  such  notice  sfatO 
put  up   be  specified),  and  that  they  will  be  put  up  at  the  mm  which  they  were  let 
f^.    for  or  produced  in  the  preceding  year,  clear  of  the  salaiv  of  the  coUectsr; 
and,  to  prevent  fraud,  or  any  undue  preference  in  the  letting  thereof;  the 
slilng   trustees  or  rommisaionen  are  hereby  required  to  provide  a  glass  with  so 
much  sand  in  it  oa  will  nm  from  one  end  of  it  to  the  other  in  one  minute, 
which  glass  at  the  time  of  letting  such  tolls  Hhall  he  set  upon  a  table,  HtJ 
immediately  atto  every  bidding  Uie  glass  shall  be  turned,  and  as  sona  af 
the  sand  is  run  out,  it  shall  be  turned  again,  and  so  for  three  times^  ttolea 
tome  other  bidding  intervenes,  and  if  no  other  person  shall  bid  untfl  At 
sand  shall  have  nin  through  the  gloss  three  times,  the  last  bidder  shall  b« 
the  fanner  or  renter  of  the  said  lolls,  and  shall  forthwith  enter  into  a  prefer 
agreement  Gir  the  taking  thereof^  aud  paying  the  money  at  the  times  spe- 
cified in  Biicli  notice,   with  such  Burety  or  sureliei  ""     -  -' 
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thoiked  or  directed  by  this  or  the  particular  turnpike  act,  he  or  they  shall,  for 
ereiy  such  ofienoe,  forfeit  the  sum  of  5/.,  and  the  said  agreement  for  renting 
die  tolls  shall,  if  the  said  trustees  or  commissioners  shall  think  fit  to  vacate 
the  same,  become  and  be  null  and  void :  provided  alwa3rs,  that  at  all  such 
lettings  the  trustees  or  conunissioners  shall  be  entitled  to  bid  for  the  tolls  so 
to  be  let,  either  by  themselves  or  their  clerk  or  treasurer,  or  any  other 
person  by  them  respectively  authorized  (a) ;  provided  also,  that  no  such  tolls 
ihall  be  demised  or  leased  for  any  longer  term  than  three  years  at  any  one 
time  (6). 

By  Stat.  4  Geo.  IV.  c  95,  s.  52,  <<  It  shall  and  may  be  lawfid  for  the 
tnntees  or  commissioners  of  any  turnpike  road,  under  and  subject  to  the 
Erections  and  provisions  of  the  said  recited  act  [3  Geo.  IV.  c.  126]  and 
tlib  act,  to  let  to  ikrm,  or  agree  to  let  to  farm,  all  or  any  part  of  the  tolls  of 
tiK  several  gates  erected  upon  their  respective  roads,  and  all  or  any  of  the 
■id  gates,  either  together  and  in  one  lot,  or  by  parcels  and  in  several  lots; 
sad  Siat  in  case  the  said  trustees  or  commissioners  shall  at  any  time  let  to 
fimn  die  said  tolls  in  parcels  or  lots,  it  shall  be  lawiul  for  the  said  trustees 
or  commissioners  to  put  up  each  such  parcel  or  lot  at  such  sum  as  they  shall 
Ifciiikfit." 

Sect.  53.  ''  When  the  trustees  or  commissioners  of  any  turnpike  road 
shaD  put  up  the  tolls  to  let  to  farm,  the  said  trustees  or  commissioners 
My,  if  they  think  lit,  appoint  some  person  to  bid  for  the  same  on  their  ac- 
coimt,  to  the  intent  that  such  tolls  may  not  be  let  for  less  than  an  adequate 
fahie(c)." 

Sect  54,  after  reciting  that  '  Whereas  in  some  situations  a  toll  gate  or 
bar,  belonging  to  trustees  or  conunissioners  of  one  road,  is  placed  so  near  to 
the  gate  or  bar  of  the  trustees  or  conmiissioners  of  another  road,  as  to  be  in- 
convenient to  the  respective  trusts,  and  to  the  public,'  enacts,  *'  That 
it  shall  and  niay  be  lawful  for  the  trustees  or  commissioners  of  any 
tnrapflke  road,  if'^they  shall  agree  thereto,  at  any  public  meetinfi^  to  be 
hoUien  for  that  purpose,  to  take  to  fiurm  the  tolls  payable  at  any  tolf gate  or 
bar  of  any  other  road  adjoining  or  near  to  the  nmd  under  their  care  and 
HMnagement;  and  the  trustees  or  commissioners  so  forming  the  tolls  may 
eoOecC  and  receive  the  same,  or  may  reduce  the  said  tolls  so  farmed^  or  may 
disoontinae  the  same,  as  they  shall  see  fit.'' 

By  Stat.  3  Geo.  IV.  c.  126,  s.  57,  it  is  provided,  "  That  aU  contracts  and 
agreements  to  be  made  or  entered  into  for  the  farmine  or  lettine  the  tolls  of 
any  tompike  roads,  signed  by  the  trustees  or  comnussioners  letting  such 
tods,  or  any  two  or  more  of  them,  or  bv  their  clerk  or  treasurer,  and  the 
lessee  or  fiumer,  and  his  sureties,  of  sucn  tolls  respectively,  shall  be  good, 
validy  and  effectual,  to  all  intents  and  purposes,  notwithstanding  the  same 
may  not  be  by  deed  or  under  seal  (c) ;  any  act  or  acts  of  Parliament  or  law  to 
the  contrary  thereof  notwithstanding." 

Sect.  5S.  '*  During  such  time  as  the  tolls,  or  any  part  or  parts  there- 
of^ shall  be  leased  to  any  person  or  persons  whomsoever,  it  shall  be  law- 
fhl  lor  the  leasee  or  lessees,  farmer  or  farmers  thereof,  or  such  other  peiv 
son  or  persons  as  he,  she,  or  they  shall,  by  writing  or  writings  under  his, 
her,  or  their  hand  or  hands,  authorize  or  appoint,  to  demand  and  take  such 
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Limiting  Inar^ 
to  three  yeun. 


Tolb  may  be  let 
in  lots. 


Trustees  may 
appoint  some 
person  to  bkl  at 
letting  of  tolls. 


ToBs  of  another 
tnist  a4)olning 
may  be  Cvmea. 


Contracts  and 
agrecmeocs  to  be 
valid  when  signed 
by  the  trustees, 

&0. 


of  tolls 
may  appoint  per- 
sons to  receive  the 
sanie»  who  shall  be 
sul4c«t  to  the  like 
penalties  as  col- 
lectors appointed 
by  the  trustees. 


(a)  See  now  as  to  this,  the  4  Geo.  IV. 
c  95,  a.  53,  supra, 

(ft)  A  collector,  informally  appointed, 
may  yet  recover,  on  an  accotuit  stated,  tolls 
for  whidi  he  has  given  credit;  no  objec- 
tion to  his  tide  being  made  by  the  trtu- 
teea,  or  creditor*.  The  defendant,  to  whom 
the  credit  was  given,  had,  by  his  own 
acta,  acknowledged  the  state  of  the  ac- 
cooot.  Peacock  v.  Harrit,  10  East,  104. 
Credit  may  be  given  for  tolls  where 
there  is  no  coHusioii.  Where  the  trustees 
iDoitgaged  the  toll  house,  and  no  such 


power  was  g^ven  to  them,  the  deed  was 
held  void,  and  that  the  trustees  were  not 
estopped  from  the  objection,  because  the 
Court  are  bound  to  take  notice  that  the 
statute  gave  no  such  authority.  Fair" 
title  V.  Gilbert,  2  T.  R.  169. 

(c)  Similar  provision  in  3  Geo.  IV.  c. 
126,8.  55,  ante,  168. 

{d)  This  seems  to  imply,  that  tolls  are 
an  incorporeal  hereditament,  and  would 
pass  only  by  deed.  But  see  Paul  v. 
Meek,2  Y.  Sf  J.  116. 


EraUl^i 
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DUTIES,   toIlE  BO  leased,  demised,  or  farmed,  and  to  uae  all  such  meant  and  metliodi 
i.Kssirs.    for  the  recoveiy  thereof,  in  cose  of  non-payinent  or  evasion,  ei  any  eollector 
(.  1^,,        of  luch  tolls  appointed  under  or  by  virtue  of  any  act  of  Parliament  for  the 
making  of  turnpike  rooda,  or  by  this  net,  is  authorized  and  empowered  to 
use;  and  such  IcBsce  or  lesieeB,  farmer  or  brmers,  or  other  person  or  per- 
Bons  as  aforesaid,  bo  demanding  and  taking  such  tolls,  shall  be  fubject  to 
the  like  pains,  penalties,  and  foifeitures,  and  shall  be  liable  to  the  like  ac- 
tiona  and  prosecutioRs,  as  any  collector  of  tuch  IoUb  appointed  by  the  lni»- 
tees  ur  commissioners  is  subject  or  liable  to." 
orncTKMu        By  4  Geo.  IV.  c.  95,  s.  58,  it  is  enacted,  "  That  during  nich  dme  as  the 
wiy  tKcuiiv   ^^  arising  on  any  turnpike  rood,  or  any  part  or  parts  thereof,  ihaB  be 
ucs.  teased,  demised,  or  let  to  any  person  or  persons  vhomsoei'er,  il  shall  and 

may  be  lawful  to  and  for  the  lessee  or  lessees,  or  farmer  or  hsmen  thereof 
or  such  other  person  or  perBons  as  he  or  they  shall  authorize  or  ^ncHnt,  to 
occupy  and  ei^oy  the  toll  house  or  loll  houses  at  which  the  said  toUi  ao  let 
are  to  be  collected  and  to  arise,  with  all  the  appurtenances  md  convenilo- 
ces  to  the  same  toll  house  or  toll  houses  belonging,  for  the  purpoae  of  col- 
lecting such  lulls,  during  so  long  time  only  as  aacb  lessee  or  leaaeea,  fanner 
or  farmers,  shall  duly  nnd  regularly  pay  hia,  her,  or  their  rent  or  rents,  and 
perform  the  oiemuitH,  agreements,  and  condidons  of  such  lease,  demise 
or  letting,  but  no  further  or  utherwisc." 
"■  Sect.  59.  "  In  case  all  or  any  of  the  tolls,  ariaing  by  virtue  of  any  act  fiic 
u  repairing  or  emending  any  turnpike  rood,  shall  have  been  or  ahall  be 
1  demised  or  let  to  farm  to  any  |ier»on  or  persons  in  any  manner  whstso- 
['''   ever,  end  the  lessee  or  lessees,  tanner  or  farmera  thereof,  ahall  neglect  or 

In   refuse  to  perform  the  terms  oiid  conditions  on  which  the  same  shall  hara 

'^^a^'.  been  or  ahall  be  so  demised  or  let!  or  in  cose  the  rent  or  rent*  agreed  lobe 

paid  by  EUch  leasee  or  lessees,  farmer  or  farmers,  ahall  be  in  arrear  by  the 

apace  of  seven  days  next  after  any  of  the  days  on  which  the  same  ou^t  to 

be  paid,  pursuant   to  the  agreement  fbr  letting  to  farm  thereof;  or  in  clM 

any  auch  lease  or  agreement  slialt  in  any  other  manner  become  void;  then, 

and  in  any  of  those  cases,  it  shall  and  may  be  lawful  fbr  any  justice  of  the 

peace  fur  the  county  or  place,  b^  warrant  under  his  hand  and  seal,  to  order 

a  conatable  or  other  peace  ofhcer,  with  such  asaistance  as  shall  be  necci- 

saiT,  to  enter  ui>on  and  take  possession  of  any  toll  house  or  tidl  houses 

toll  gate,  bar  or  chain,  or  weighmg  machine,  and  tlie  buildings  and  appur- 

thereto  belonging,  and  to  remove  and  put  *out  auch  Ie«ee  or 

mner  or  farmers  of  the  tolls  arifiing  ihereal  respectively,  or  olbcr 

who  Hhall  be  found  iherciii.  logctlicr  wilb  jiis.  her,  i 
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By  3  Geo.  IV.  c  126,  s.  81,  it  is  enacted,  "That  it  shall  be  lawfiil  for  tolls. 

the  trustees  or  commissioners  of  any  turnpike  road,  to  borrow  and  take  up  ^GmTirTrnC^ 
ai  interest,  on  the  credit  of  the  tolls  arising  on  such  road,  such  sum  or  sums  ^^^Sf  ^  *""''^ 
of  money  as  they  shall  from  time  to  time  respectively  think  proper,  and  to 
demise  and  mortgage  (a)  the  tolls  on  such  road,  or  any  part  or  parts  thereof^ 
and  the  turnpikes  and  toU  houses  for  collecting  the  same,  (the  costs  and 
diarges  of  which  mortgages  shall  be  paid  out  of  the  tolls),  as  a  security  to 
sny  person  or  persons,  or  their  trustees,  who  shall  advance  such  sum  or  sums 
flf  money ;  which  mortgages  shall  be  in  the  words  or  to  the  effect  following; 
(that  is  to  say), 

B$  virtue  of  an  act  passed  in  the  year  of  the  reign  of  ,  intituled  FonuormortgaM. 
[here  set  forth  the  title  of  this  act],  we,  whose  hands  and  seals  are  hereunto 
subscribed  and  set,  being  of  the  trustees  [or,  commissioners']  for  putting 
kUo  execution  an  act,  passed  in  the  gear  of  the  reign  of  ,  intituled, 
rhere  set  forth  the  title  of  the  act  under  which  the  trustees  or  commissioners 
mrowing  the  money  and  granting  the  mortgage  shall  actl  in  consideration 
sf  ike  sum  of  sterling,  advanced  and  paid  by  A.  B.  of  to  the 

Iretturer  cf  the  said  trustees  [or^  commissioners'],  do  hereby  grant  and  as- 
mgm  unto  the  said  A.  B,  and  Ids  executors,  administrators,  and  assigns,  such 
prmrtion  of  the  tolls  arising  and  to  arise  on  the  said  turnpike  road,  and  the 
ttu  gates  and  toU  houses  erected  or  to  be  erected  for  collecting  the  same,  as 
the  said  sum  of  doth  or  shall  bear  to  the  whole  sum  notv  or  hereafter  to 

heccme  due  and  owing  on  the  security  thereof:  To  have,  hold,  receive,  and 
(tie  the  said  proportion  of  the  said  tolls,  toU  gates,  toll  houses  and  premises, 
wOk  the  appurtenances,  unto  the  said  A,  B,  and  his  executors,  administrators, 
msi  assigns,  for  and  during  the  residue  of  the  term  for  which  the  said  tolls 
•Tp  granied  by  the  said  last-mentioned  act,  unless  the  said  sum  of  with 

mterett  after  the  rate  of  per  centum  per  annum,  shall  be  sooner  repaid 
mdsatisjied.     Given  under  our  hands  this        day  of 

had  copies  of  all  such  mortgages  shall  be  entered  in  a  book  or  books  to 
be  kept  for  that  purpose  by  the  clerk  or  treasiu'er  to  the  said  trustees  or 
eammnsioneTs,  for  which  entry  such  clerk  shall  be  paid  the  sum  of  five 
ddDingB  and  no  more,  out  of  the  tolls  payable  on  such  road,  and  which 
and  book  or  books  shall  and  may  at  all  seasonable  times  be  perused  and 
bipeeted  without  fee  or  reward;  and  it  shall  be  lawful  for  all  persons  re-  Mortgammay  be 
ipectiTely,  to  whom  any  mortgage  shall  be  made  as  aforesaid,  or  who  shall  **^(>^ 
be  from  time  to  time  entitled  to  the  money  thereby  seciired,  to  assign  or  trans- 
fer his,  her,  or  their  right,  title,  and  interest  in  and  to  such  mortgage,  and 
liie  principal  money  and  interest  thereby  secured,  to  any  other  person  or 
Bersona  wnomsoever;  which  assignment  or  transfer  may  be  made  in  the 
nikywing  words,  or  words  to  the  like  effect,  to  be  indorsed  on  such  mort- 
nge  aeciirity,  or  to  be  underwritten  or  thereunto  annexed,  and  signed  in 
ne  presence  of  and  attested  by  one  or  more  credible  witness  or  witnesses; 
(that  is  to  say), 

"/,  A.  B.  [or,  /,  C.  D.,  assignee,  executor,  or  administrator  of  A,  B.,  as  Fonnoranign. 
the  case  may  nappen],  do  hereby  assign  and  transfer  this  mortgage  security,  ^"^eou 
with  all  my  right  and  title  to  the  principal  money  thereby  secured,  and  all 
interest  now  due  and  hereafter  to  grow  due  upon  the  same,  unto  E,  F,,  his  or 
her  executors,  administrators,  and  assigns.    Dated  this        day  of        ,  one 
thousand  right  hundred  and 

mtness,  G.  U.  (Signed)        A,  B,  [or  C.  /)]. 

Which  transfer  shall  be  produced  and  notified  to  the  clerk  or  treasurer  of 
the  said  trustees  or  conunissioners,  within  two  calendar  months  next  after 
the  day  of  the  date  thereof,  who  shall  enter  the  same  in  the  said  book  or 
books,  for  which  entry  the  said  clerk  or  treasurer  shall  be  paid  the  sum  of 

(«)  Before  this  act  the  trustees  had  the  legality  of  such  a  mortgage,  though 
DO  power  to  mortgage  toll  houses,  and  executed  by  them.  Fairtitle  v.  Gilbert,  2 
they  were  not  estopped  from  disputing      T.  it.  171,  ante,  169,  a.  (6). 


',  five  ihlUiogk  oul  no  more;  and  nich  tnnder  ahall  then  endtls  ntch  m- 

i;  OF.  uglier,  hin  exnmtora,  admiaulraton,  and  umgiu,  to  the  fidl  benefit  of 
>^~  Buch  moitgape  security;  and  cveir  such  asiignee  mav,  in  like  manner,  w- 
lign  or  transfer  the  same,  and  so  loliet  guoliei;  and  it  ihall  not  be  in  tha 
power  of  anv  penon  or  petwnu  (except  the  penon  or  penooi  to  whom  itie 
Mune  shall  l>e  laiit  transferred,  his,  her,  or  their  respe^^ve  executon  or  ad- 
miniitrators)  to  release,  discharge,  or  make  viud  the  orietnal  mortgige 
tecurity  or  the  monies  due  thereon,  or  any  part  thereof;  and  all  pemau  to 
vhorn  any  such  .mortgage  or  transfer  shall  be  made  m  tSarttiia,  ihall,  in 
proportion  to  the  sum  or  sums  of  money  therebv  secured,  be  crediton  on 
the  tolla  by  EUch  act  panted,  and  on  the  said  toll  gates  and  toll  houiea^  in 
equal  dcf^ree  one  with  another,  or  in  such  order  as  shall  be  agreed  upon 
and  stipulated  by  the  said  tntateea  or  cummisaioners  at  the  time  of  the  ad- 
vance of  their  respective  shares.'' 
>Tin>  By  Stat.  4  Geo.  IV.  c.  93,  a.  GO,  it  is  enacted,  "That  in  cue  the  tnn- 
lll^'  tec*  or  commissioners  of  any  turnpike  road  shall,  at  any  time  or  timet,  b* 
desirous  of  paying  oft*  any  portion  of  the  principal  monies  due  and  owing 
upon  the  cnnlil  of  such  mad,  where  all  the  interest  due  thereon  ahall  bare 
been  duly  paid  or  otherwise  satisfied,  it  shall  and  may  be  lawful  for  them, 
at  any  meeting  to  be  liolden  according  to  the  directiona  of  the  aaid  recited 
act  [3  Geo.  IV.  c.  12(9],  or  this  act,  or  of  the  act  or  acts  in  execution  cf 
which  they  shall  act,  (notice  of  such  intended  meeting  and  of  the  puipowa 
thereof  being  fint  given,  at  least  twent^'-eight  days  preceding  the  tame,  by 
advertisement  in  some  newspaper  pmited  in  or  usually  circulated  in  the 
neighbourhood  of  the  said  rnad),  it  they  shall  think  fit,  instead  of  pavinx 
the  same  ratcably  amongst  all  the  crediton,  to  detennine  by  lot  to  whi^ 
of  iucli  crediton  the  whole  or  any  portion  thereof  shall  be  to  paid,  and  Id 
"^-     pay  ihe  tame  tu  such  creditor  or  creditors  only,  or  to  any  of  the  mditor^ 

with  the  consent  of  all  the  other  crediton." 
inpn.-  Stat.  3  Geo.  IV.  c.  12G,  s.  47,  enacts,  "That  all  and  every  mottngee 
u  the'  ^"^  muiigagecs  that  liatli  or  have  taken  or  been  in  posaession,  or  ah«111)ei«- 
afler  take  or  be  in  piissession  of  any  loU  gate  or  bar  setup  or  erected  on  any 
turnpike  rood,  or  of  any  Innda  or  tenements,  the  rents  and  profits  wheretf 
are  appmprinted  to  the  repairs  of  any  part  of  any  turnpike  road,  shall,  wilhr 
in  twenly-one  days  after  he,  she,  or  they  shall  have  received  notice  in 
writing  from  tliu  trustees  or  commisuoners  of  such  turnpike  road,  render  tn 
exact  BCcuunt  in  writing  to  such  trmteet  or  commitsioners,  or  to  such  pn^ 
\   tlipy  shall   appoint,  iif  all  moiiii'S  rcccn  cJ  In'  iucb  mortprigcf  oi 
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Sect.  40.  "If  any  mortgu^ee  or  mortgagees  of  any  tolls,  toll  gates,  bars,        tolls. 
fKftiiM^  toll  houses,  and  buildings,  on  any  tiunpike  road,  shall  seek  to  ob-  4  Geo.  4,  c.  tts. 
tain  the  poasesaion  of  the  said  toU  gates,  bars,  chains,  toll  houses  and  build-  ^^SatrtSyht^!^ 
ny,  in  order  to  pay  himself,  herself,  or  themselves  the  principal  money  ported  by  one 
Hid  interest,  or  any  part  thereof,  due  to  him,  her,  or  them,  it  shall  be  com-  ™<'<^<s*sce. 

eat  for  him,  her,  or  them,  as  lessor  or  lessors  of  the  plaintiff,  and  upon 
her,  or  their  demise  only,  and  without  uniting  in  such  demise  the  otner 
ikortgagees  of  the  said  tolls  and  premises,  to  obtain  such  possession ;  but 
«Mh  person  or  persons  who  shall  obtain  the  ^session  thereof,  shall  not  . 

qpply  the  tolls  which  may  consequently  be  received  by  him,  her,  or  them, 
tB  bos,  her,  or  their  own  exclusive  use  and  benefit,  but  to  and  for  the  use 
and  benefit  of  all  the  mortgagees  of  the  said  premises,  pari  passu,  and  in 
proportion  to  the  several  sums  which  may  be  due  to  them  as  such  mort- 
gagees (a)". 

Hie  9  Geo.  IV.  c.  77,  s.  10,  enacts,  "That  where,  at  the  time  of  the  ex-  Mortgagei  under 
piration  or  repeal  of  any  act  for  making  and  maintaining  any  turnpike  road,  ^^S*^J^  ^  *** 
soy  moniea  which  may  have  been  borrowed,  subscribed,  or  advanced  under  ^^'^^ 

the  proviaionB  of  such  act,  shall  be  due  and  owing  on  the  credit  of  the  tolls 
diereby  granted,  the  term  and  tolls  to  be  granted  by  all  and  every  subse- 
tpttat  act  and  acts  for  maintaining  such  turnpike  road  shall  be,  and  the 
iBBe  are  hereby  made  subject  and  liable  to  the  payment  of  the  monies  which 
diali  so  remain  due  and  owing  on  the  credit  of  such  tolls,  and  of  all  interest 
to  grow  dne  thereon,  as  fiilly  and  efiectually,  to  all  intents  and  purposes,  as 
if  math  monies  had  been  borrowed  or  become  due  on  the  credit  or  security 
of  the  toDa  to  be  granted  by  such  subsequent  act  or  acts;  and  all  and  every 
penoQ  and  persons,  who  may  owe  or  be  subject  or  liable  to  the  payment  of 
aoy  sum  or  sums  of  money  to  the  trustees,  for  carrying  any  such  former 
act  into  execution,  shall  be  liable  to  the  payment  thereof  to  the  trustees  for 
executing  any  such  subsequent  act  or  acts,  and  such  monies  shall  be  applied 
by  them  for  the  purposes  of  such  subsequent  act  or  acts." 

Sect.  1 1  enacts,  that  bonds,  contracts,  conveyances,  &c.  are  to  remain 
in  foil  force  notwithstanding  the  repeal  of  any  act. 

Sect.  1 2  enacts,  "  That  me  trustees  appointed  by  virtue  of  any  local  turn-  Tnutcc*  may  am- 
pjke  act^  may  receive  in  and  cancel  au  or  any  of  the  mortgages  granted  eel  mortgagnand 
under  the  trusts  of  any  former  act  for  the  same  turnpike  road,  or  any  part  *'**™'*  othew. 
thereof  and  instead  and  in  lieu  thereof  give  and  execute  another  mortgage 
or  other  mortsa^es,  at  the  expense  of  the  parties  requiring  the  same." 

Sect.  13.  ''That  in  all  cases  where  it  shall  appear  by  the  books  kept  And  renew  mort- 
hy  die  derk  or  treasurer  to  the  trustees  of  any  turnpike  road,  or  by  any  SJffjLiJ^''  **"*  °' 
satiafiictory  evidence  adduced  at  any  meeting  of  such  trustees,  that  any 
penoo  or  persons  is  or  are  a  creditor  or  cremtors  on  security  of  the  tolls 
antfaorized  by  any  local  turnpike  act  to  be  taken,  and  that  the  mortgage  or 
aa^nment  of  the  tolls  for  securing  any  such  sum  or  sums  of  money  has 
been  lost,  mislaid,  or  by  accident  destroyed,  it  shall  and  may  be  lawful  for 
die  said  trustees,  or  any  three  or  more  of  them,  to  execute,  at  the  expense 
of  the  person  or  persons  applying  for  the  same,  an  assignment  of  the  tolls 
by  any  such  local  turnpike  act  granted,  for  the  sum  or  sums  of  money  men- 
tiooed  in  such  ori^al  assignment  or  transfer,  and  every  assignment  to  be 
executed  shall  be  valid  and  effectual  for  the  purposes  thereby  intended." 

The  4  Geo.  IV.  c.  95,  s.  61,  enacts,  that  trustees  shall  not  be  personally 
aa  mortgagees.     See  the  provision,  antej  135. 


(a)  This  section  obviates  a  doubt,  sug- 
gertcd  in  Dot  d.  Banks  v.  Booth,  viz.  that, 
hy  the  ijectment,  a  mortgagee  might  ob- 
lan  a  preference.  In  that  case,  the  trus- 
tees under  a  tam|4ke  act  having  de- 
nnsed  to  one  of  sevieral  mortgagees  such 
licaporticm  of  the  tolls  arising  from  the 
road,  and  of  die  toll  hooses  and  toll 
gales  for  colleding  the  same,  as  the  sum 


advanced  by  him  bore  to  the  whole  sum 
raised  on  the  credit  of  the  tolls,  and  the 
mortgagee  brought  ejectment  for  the  toll 
gates,  in  order  to  repay  himself  the  inter- 
est due  to  him ;  it  was  held,  that  he  might 
well  maintain  his  action,  notwithstand- 
ing a  clause  in  the  act,  that  all  the  mort- 
gagees should  be  creditors  upon  the  tolls 
in  equal  degree.  %B,8sP,  219. 


174  HigllbiBSS,  ^tumpAt.  [f  ix.  (b). 

The  propertv  of  these  is,  as  we  have  seen,  anU,  128  (a),  vetted  in  the 
tnwtees,  and  tbey  ma^  let  or  mortgage  them;  and  a  power  ii  given  them  to 
reposgeas  themselves  in  a  nimmary  way  of  these  houses,  where  the  ponet- 
sion  of  the  mortgagee  has  ceased  to  be  legal,  and  where  the  lesaee  negledi 
to  perfonn  the  (erms  of  his  agreement.  See  artU,  170. 
Toll  houHi  not  If,  however,  a  toll  houac  becomes  useless,  it  must  be  pulled  down ;  for,  by 

IlJfiridSn.'imil  ^  *""*■  '^'  '^-  ^^'  '■  ^^'  "Where  any  toll  house  or  toll  houses^  rtaiidingim 
[hr  nwtnUii  and  or  adjoining  any  turnpike  road,  and  which  shall  have  been  erected  Inr  or 
■luwld.  rested  in  the  tnutees  or  commission  er«  of  such  road,  shall  became  luek^ 

and  be  no  longer  required  for  the  purposes  of  such  road,  it  shall  not  be  )»*- 
All  for  the  trasteea  or  coinmiasionen  of  such  road  to  sell  or  dJ^OM  of  sudi 
toll  house  or  toll  houses ;  but  in  every  such  case  the  trustees  or  comnuMiaB- 
en  of  the  road  on  which  such  toll  Iiouse  or  toll  bouse*  no  longer  required 
(hall  stand,  shall  cause  such  toll  house  or  toU  houses,  with  the  oudiauM* 
attached  or  belonging  thereto,  to  be  jiulled  down,  and  the  inatetiaJa  therecf 
to  he  sold  or  rcmovtid,  and  the  site  of  such  toll  house  or  toll  houses  so 
pulled  down,  together  with  the  gardens  and  appurttnoncea  thereunto  be- 
longing, may  thun  be  sold  by  the  said  trustees  or  commissioners,  in  the 
tame  tnaiiner  as  and  under  the  regulations  in  the  said  recited  act  [3  Ge& 
IV.  c.  12G]  and  this  act  contained,  with  respect  to  any  land  or  ground  not 
wanted  for  the  purposes  of  the  road." 

As  to  tlie  letting  of  toll  gates,  see  an/c,  168. 

(8)  Soil  Hattt,  Crcctmg  snti  ftighling,  ict. 

The  property  in  the  toll  gates  is  vcstM  in  the  trustees,  by  tlieS  Geo.  IV. 
c.  126,  s.  GO,  ante,  128. 
P<«CTW_™nilniie       By  the  9  Geo.  IV.  c.  77,  s.  5  (6),  enacts,  "That  it  shall  be  lawful  for  the 
" """  "  """     trustees  of  any  turnpike  road,  and  they  are  hereby  authorized  and  em- 
"     tollg 


powered,  to  continue  all  and  every  or  any  of  the  t( 
now  standing  or  being  in,  upon,  or  across  any  such  turnpike  road,  or  on 
the  sides  thereof,  and,  from  time  to  time,  at  any  special  meeting  to  be  hoUea 
for  that  purpose,  of  which  meeting  public  notice,  specifying  the  time  and 
place  and  the  purpose  thereof,  slull  have  been  given  in  some  newspaper 
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nch  toQ  hotues,  not  exceeding  one  eighth  of  a  statute  acre  to  each  toll     toll  gates. 

boue,  aa  the  said  trustees  shall  direct  or  appoint;  and  also  shall  and  may  4Gea4.c.os. 

finm  time  to  time  at  any  such  meeting,  or  at  any  other  meeting  to  be  called 

IS  aforesaid,  and  by  such  order  as  aforesaid,  from  time  to  time  order  and 

direct  any  of  such  toll  gates,  turnpikes,  side  bars,  and  chains  to  be  taken 

kmu  or  discontinued,  or  to  be  removed  and  placed  elsewhere,  upon,  across, 

ir  on  die  tides  of  sudi  road,  in  such  situations  as  to  them  the  said  trustees 

■OT  appear  fit  or  eligible:  provided  that  nothing  in  this  act  contained  shall 

Bthonze  any  toll  gate,  turnpike,  side  bar,  or  chain  to  be  erected  or  built  in 

my  place  or  places  where  it  is  or  may  be  provided  by  any  local  turnpike 

Kt  tnere  shall  be  no  turnpike,  toll  gate,  side  bar,  or  chain  erected,  built, 

irda^^." 

As  to  the  erecting  weighing  houses,  see  pott,  179.  Weighing  hotues. 

BrS  Geo.  lY.  c  126,  s.  46,  it  is  enacted  "That  if  the  trustees  or  com-  irtnutoetcauw 
BJ—inrrs  af^inted  to  put  any  act  of  Parliament  made  for  the  repair  i3i  cSSmtotS^ 
mtf  turnpike  road  into  execution  shall  exceed  their  power,  by  erecting  or  actof  Pviiwnent, 
*Tfl%*'™g  any  ^ate  or  gates,  turnpike  or  turnpikes,  where  they  have  not  themto'ber^'^^ 
mtf  power,  by  vurtue  of  any  act  of  Parliament,  to  erect  such  gate  or  gates,   moved. 
^Bn^i^  or  turnpikes,  it  shall  and  may  be  lawful  for  the  justices  of  the 
fMce  for  the  limit  whero  any  such  gate  or  gates,  turnpike  or  turnpikes,  is 
or  than  be  erected  or  continued,  in  Uieir  general  quarter  session  assembled, 
vpoD  complaint  of  such  excess  of  power  in  such  trustees  (a),  in  a  summary  way 
to  bear  and  determine  whether  such  power  has  been  exceeded,  and,  if  such 
power  has  been  exceeded,  to  order  the  sheriff  of  the  county,  who  is  hereby 
SBthorized  and  required  to  execute  such  order,  to  remove  any  such  gate  or 
fites,  turnpike  or  turnpikes." 

The  7  &  8  Geo.  IV.  c.  24,  s.  6,  enacts,  "That  it  shall  be  lawful  for  the   Lamps  to  beiight- 
tnutees  to  order  and  direct  one  or  more  lamp  or  lamps  to  be  placed  and  •**  *'  ^^  houws. 
oeeted  on  or  against  or  in  firont  of  each  and  every  of  the  toll  houses  on  the 
mad,  and  also  to  order  and  direct  at  what  times  of  the  year,  and  during 
whst  hours  such  lamp  or  lamps,  or  any  of  them,  shall  be  kept  lighted ;  and 
iS  snd  every  the  collector  and  collectors  of  the  tolls  on  such  road,  and  also 
all  and  every  the  lessees  or  lessee  thereof,  who  shall  neglect  or  omit  to  ob- 
serve and  fiilfil  the  order  of  the  said  trustees  in  respect  to  the  keeping  and 
fighting  of  such  lamp  or  lamps,  shall  forfeit  and  pay  any  sum  not  exceeding 
20«.  for  every  such  neglect  or  omission ;  and  in  case  any  person  shall  damage 
or  injure  any  lamp  or  lamps  to  be  placed  and  set  up  as  aforesaid,  or  ex- 
tinguish the  lights  therein,  such  person  shall  forfeit  and  pay  any  sum  not 
exceeding  40*.  for  everj'  such  offence." 
As  to  wilful  injuries  to  gates,  bars,  &c.  see  post,  Sect  X.  (11). 


(9)  ®ablr  of  ^oll0,  Zi^tta. 

By  Stat.  4  Geo.  IV.  c.  95,  s.  28,  it  is  enacted,  "  That  the  trustees  and   Trustees  to  put  up 
commissioners  for  making  or  maintaining  any  turnpike  road  shall,  and  they  ^||h  ,^0  names  of 
are  hereby  required  to  put  up,   or  cause  to  be  put  up,  and  aflcr^'ards  to  be   the  gates. 
continued,  at  every  toll  gate  within  their  respective  districts,  a  table,  painted 
in  distinct  and  legible  black  letters,  on  a  board  with  a  white  ground,  con- 
tuning  at  the  top  thereof  the  name  of  the  gate  at  which  tlie  same  shall  be 
pat  up,  and  also  a  list  of  all  the  tolls  payable  at  every  such  gate,  distin- 
guishing severally  the  total  amoimt  of  tolls  payable  under  any  particular 
act  or  acts,  and  this  and  the  said  recited  act,  and  the  different  sorts  of  car- 
riages for  which  they  are  to  be  paid,  where  tliere  shall  be  any  variation 
therein,  and  also  a  ust  of  the  several  gates  which  shall  be  wholly  or  par- 
tiaDy  cleared  by  the  payment  of  toll  at  the  toll  gate  or  bar  where  such  table 
of  tolls  shall  be  affixed;  and  the  said  trustees  or  commissioners  shall  also 


(a)  Toll  gates  ought  not  to  be  erected      obstruct  the    necessary    intercourse.     1 
in  the  middle  of  great  towns,  so  as  to     Burr.  377. 


I 


provide  tickets  denoting  the  payment  or  toll,  and  on  nich  icTeTal  ticktti 
■hall  be  ipecificd  the  name  of  [he  gate  at  which  the  same  recpectivelf  ihoU 
be  delivered,  and  alwi  the  names  of  the  aevcral  gate*  (reed  djp  nich  pay- 
ment, one  of  which  ticket!  ahall  be  delivered  grati*  to  the  penon  MJ^ng  ~ 
the  toll  i  and  on  the  production  of  such  ticket  at  any  gate  or  gatei  therein 
mentioned  as  bein^  cleared  oa  afuroHaid  by  the  payment  of  the  toll  at  the 
gate  where  such  ticket  was  delivered,  the  penon  prodncing  the  ■■Die  shall 
pasK  through  the  gate  or  gatca  tlicrein  mentioned  without  paying  any  6ii- 
tlier  or  additional  loll." 


2as.i:« 


(10)  VoUi  be  0bcrbctght  (a). 

By  slat  3  Geo.  IV.  c.  126,  s.  12.  '  For  regulating  the  wdghta  to 
be  allowed  to  waggons,  wains,  carts,  and  other  carriages,'  it  is  enacted 
"  That  the  weight*  hcreatler  next  gpecified  (fc)  shall  be  ^oned  to  ev«y 
waggon,  wain,  cart,  or  other  siieh  carnage,  (that  ia  to  say),  to  every 
w^^n,  wiiin,  or  other  fuitr-whceled  carriage,  having  the  fellie*  of  tM 
wheels  thereof  of  the  breadth  of  nine  inches  at  tlie  hottom  or  soles  thcrcsC 


(a)  See  table,  poji.  (No.  US). 

(b)  4  Geo.  IV.c  95,  i.  S,  aAei  reciting, 
■«r^  'Wherwu  many  perwn.  may  .1  the  time 
I  fmr  u  "^  paning  of  Ihii  art  be  furmcrB  or  ion- 
lorpo-  Iracton  for  the  lolls  ariiing  or  payable 
"F"  on  turnpike  ruad),  and  for  loll*  and  pe- 
icinS  nsltiei  for  oierweight,  and  wliou  «m- 
^k  t^  iracu  will  not  expire  until  sfter  the  firtt 
'.^        day  of   Jamary,    one    thouiand   eight 

'         hundred  and  turcnly-lbur  j'  "  for  remedy 

it  ■lUi  "hereof,  and   for   prolccllon  of    lucb 

leueei  or  conlractoig,"  enacU,    "That 

fannem,  contractor  or  mnt'raclor^  for 
any  loll  or  tolls  arising  or  payable  on 
any  turnpike  road,  or  far  any  toll)  and 
penalties  Ibr  overweight  payable  to  any 
iruitcei  or  conimiwoneTY  appointed  by 
virtue  of  uny  aft  ot  ParliHinf ht  for  mak- 


fonh   cease  and  b 


luch  nmtracli  relib 


h  tolli  ar 


mpiken»d,orM 
such  lolli  and  penaliiea  foi 
any  thing  in  auch  leaiea  oi 
to  (he  contrary  notwittuianding." 

Sect.  9.  Provided,  "  Thai  in  case  say 
•uch  Inset  or  leueet,  (urtner  or  (Mtam, 
contractor  or  coalraclon,  ihall  pit  tcA 
notice  ordetemuning  his,  her,  oi  their 
contract,  ai  herrinbelbre  menlioDHi, 
■ben,  and  in  every  auch  case,  it  sbaO  be 
lawful,  for  such  trustees  or  cuaniis- 
Nonen,  If  they  think  fit,  to  make  aay 
new  contract  or  contrscti  with  suck  lea- 
see or  loieea,  bimer  or  brmei*,  ooa- 


iiuadred  weight  in  irintcr;  to  ev«rv  wacKOD,  wain,  or  other  lucli 
heded  carriage,  hating  the  felliei  of  the  wheeli  tfiereof  of  the  breadtti 
'inchea  and  a  holC  and  Ich  than  lix  inches  at  the  bottom  or  aotea 
I,  together  with  the  loading  of  nidi  carringf,  four  tons  five  hundred 
.  m  tumincr,  and  three  ConahfCcen  hundred  weight  hi  winter;  locrciy 
'  other  such  two-wheeled  carriage,  having  the  fellies  of  the  wheeli 
Tof  the  fareadtli  last  mentioned  at  the  bottom  or  soles  thereof,  tuge- 
ilh  the  loiding  of  such  carriDge,  two  tons  twelve  hundred  wcigbl  In 
tr,  and  two  tons  seven  hundred  weight  in  winter;  to  every  waggon, 
W  other  such  fojir-wheeled  carriage,  having  the  fellies  of  the  wheels 
Tof  a  less  breadth  than  four  inches  and  a  half  at  tlic  bottom  or  soles 
^  together  with  the  loading  of  such  carriage,  three  tons  fifteen  hiui- 
«i^t  in  summer,  and  three  tons  five  hundred  weight  in  winter;  to 
ESit  or  other  such  two-wheeled  carriage,  having  Ihe  fellies  of  the 
I  thereof  of  the  breadth  lost  mentioned,  together  with  the  loading  uf 
trtiagt,  one  ton  fifteen  hundred  weight  in  summer,  and  one  ton  ten 
id  wnght  in  winter;  and  for  the  several  purposea  of  this  act,  it  ahnll 
mcd  summer  from  the  first  day  of  Mag,  to  the  thirtv-fint  day  of  Or- 
both  days  inclusive,  and  winter  from  the  first  day  0/  November  to  the 
th  d«y  a!  April,  Irath  days  inclusive." 

L  13.    "  To  Gvety  caravan,  or  other  four-wliecled  carriage  used  for   Aihliilanil  wrJfjl 
mce  of  eoods,  and  built  and  constructed  with  springs,   shall   Ji'i'[i'*"'jE'™ 

the  weight*  following]    that   ■■    *n  mv.    fnr  PVerv  nui-Ii    rarriartn  Kf""^- 

and  fifteen  hundred  weight  in 


^75' 


L  14.  "  To  each  and  every  dray  with  two  wheels  of  not  less  than  (bur  Two 
and  •  half  in  breadth,  and  drawn  by  not  more  than  three  horses,  and  i^^ 
in  XodJoK,  or  within  the  hiUs  of  mortahty,  there  shall  be  allowed  at  ime 
ica  of  the  year,  together  with  the  loading  of  such  drey,  the  liill  weight  '*'' 
ton*  dzteen  hundred  weight;  any  thing  in  this  or  any  otlier  act  of 
mcnt  to  the  contrary  notwithstanding." 

L  15.  "  It  shall  and  may  be  lawfiS  for  all  trustees  and  commis*  Addi 
I  rapointed  by  or  under  any  act  ur  acts  of  Parliament,  for  the  mokinfi;  or  ■""' 
tilling  of  any  turnpike  road,  or  for  any  peixon  or  persons  authorized 


i^igiliDa!^,  ^umpAc,  n  ix.  (lo). 

fbr  each  himdred;  for  every  hundred  of  mch  oTenrri^tabore  twn  hundred 
and  nut  exceeding  five  hundred,  the  nun  of  nxpence ;  fin:  even  hundred  of 
mch  overweight  above  five  hundred  and  not  eiceedine  ten  nnnctred,  the 
nim  of  two  ^illingH  and  lixpence;  and  for  every  hundred  of  auch  over- 
weight exceeding  ten  hundred,  the  sum  of  live  sluUingi;  which  aaid  addi- 
tional sums  or  tolls  hereby  granted  and  made  pajvble  at  any  weighing  eit- 
gine  shall  and  may  be  levied  and  recovered  in  any  of  the  caaea  aforemd,  in 
mch  manner  aa  any  other  toll  or  duty  payahle  on  the  road  on  which  anr 
■Itch  weighing  engine  bIiqII  be  erected,  u  or  shall  be  by  law  to  be  levied 
and  recovered,  and  the  monien  arising  therefrom  shall  be  applied  to  the  r^ 
pain  of  the  turnpike  road  on  which  the  same  shall  be  recovered." 

By  the  10th  section,  no  composition  was  allowed  to  be  made  for  toUi  for 
overweight;  but  that  provision  ifl  repealed  by  4  Geo.  IV.  c.  95,  a.  12. 
I       By  4  Geo.  IV.  c.  OS,  r.  20,   a  power  is  given  to  reduce  the  tolla  for  over- 
weight within  ten  mile*  of  Loniion.    See  ante,  167. 

And  by  the  snine  statute,  sectiotis  8,  9,  contractors  may,  under  cimun- 
Btances,  be  released  from  their  contracts  as  to  tolls  fbr  overweight,  oafr. 


ml]  nut  in  c 
bllhi'lnlUroi 


Ezrmpiions  from  lolU,  S/t-tJor 


■>eighu-]~ 


y  the  4  Geo.  IV.  c  95, 


^1!\ 


nctcd,  "  That  in  case  where  any  exemption  from  toll  si 
claimed  or  allowed  under  the  provisions  of  the  said  recited  act  [4  Geo.  IT. 
'  c.  1 2GJ.  or  this  act,  or  any  other  act  or  acts  of  Parliament  for  repairing  and 
maintaining  any  turnpike  road,  such  exemption  shall  not  extend  to  or  bs 
allowed  for  the  additional  tolls  imposed  by  the  said  recited  act,  and  directed 
to  be  taken  fbr  every  hundred  weight,  of  one  hiuidred  and  twelve  pooDds 
to  the  hundred,  which  any  waggon,  cart,  or  other  such  carriage,  tc^elhcr 
with  the  loading  thereof,  shall  weigh  at  any  weighing  engine,  over  and 
above  the  weights  in  and  by  the  said  recited  act  auowod  lo  each  of  than 
respectively,  wilesa  the  waggon,  wain,  cart,  or  other  such  carriage,  in  re- 
spect of  wliich  the  exemption  shall  be  claimed,  shall  likewise  be  b^  the 
said  recited  act,  or  this  or  some  other  act  or  act*,  qtecially  exempted  finn 
such  additional  tolls  for  overweight;  but  in  all  cases  (where  not  spedaDv 
exempted)  the  said  additional  tolls  shall  be  paid,  and  only  the  oiigmal  loU 
allowed." 

Sect.  19.  "  That  nothbg  in  the  said  recited  act  [3  Geo.  IV.  c  126], 
DTthis  act  contained,  relating  to  the  breadth  of  the  wheels  of  caniaget,arlo 
the  regulations  of  weight,  or  to  the  tolls  payable  in  respect  of  the  whed^ 
or  of  tlio  UL'iphI  uf  c.-UTin.;rs,  «!iall  f\U-iui  nr  he  ™r,-t.-ii,-d  I-  .xU-nd  l.i  uiiv 
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Geo.  IV.  c  126,  8. 16,  provides,  '<  That  the  regukUionfl  of  weight  extra  tolls. 

fore  mentioned  and  provided  shall  not  extend,  or  be  deemed  or  30«ib4,oiS 

d  to  extend,  to  any  waggons,  carts,  or  other  carriages  carrying  cmiy  Carrying  msmw. 

[a)  or  lime  for  the  improvement  of  land,  or  any  hay,  straw,  iodder,  or  ^^' 

hrashed,  except  hay,  straw,  fodder,  or  com  carried  for  sale;  nor  to  or  one  log  of  tim- 

gons,  carts,  or  other  carriages,  carrying  only  one  tree  or  one  log  of  ^^'  ^^' 
nr  one  blodL  of  stone,  or  one  cable  or  rope;  nor  shall  the  said  reeu- 
»f  weight  extend  to  any  chaise  marine,  coach,  berlin,  baroucne, 

chariot,  calash,  hearse,  break,  gig,  chaise,  or  taxed  cart" 

tMt^  EngineSf  and  Mode  of  Enforang  Tolls  for  Overweighf} — Stat  3  Power  giTtn  ibr 
.  c.  126,  8. 21,  enacts,  "That  it  shall  and  may  be  lawful  for  the  SSSeT******^ 
tees  or  commissioners,  at  any  of  their  respective  meetings,  if  they 
oper,  to  order  (6)  and  cause  to  be  built  and  erected,  at  any  of  the 
s  or  toU  gates  on  the  roads  under  their  care  and  management,  or  at 
tance  therefirom  as  they  shall  think  expedient,  one  or  more  crane 
«,  machines,  or  engines,  with  a  suitable  house  or  other  building 
proper  for  the  weigning  of  waggons  or  carriages  conveying  any 
'  merchandize  whatsoever,  and  by  notice  on  a  Doard  for  that  puiv 
be  put  up  at  every  such  weighing  machine,  to  order  and  direct  all 
ry  such  waggons  or  carria^  which  shall  come  within  one  hundred 
any  crane,  machine,  or  engme,  to  be  weighed,  together  with  the  load- 
Bofc" 

25.  ^'  When  two  or  more  turnpike  roads  meet  at  or  near  the  same  w]ia«  turmrfke 
shall  and  may  be  lawful  for  the  trustees  or  commissioners  of  such  roads  on  diiAswt 
1  roads  respectively,  at  a  meeting  to  be  held  for  that  purpose,  to  fix  {2iu>*S?oiMome 
ne  convenient  place  to  erect  a  weighing  engine  upon,  which  will  place  for  erectile 
odate  all  such  turnpike  roads,  and,  by  agreement  amongst  themselves  H^^^Oon^ 
meeting,  to  proportion  the  expenses  which  may  attend  the  making,   expenae,  &«. 
,  maintaining,  and  keeping  in  repair  such  weighing  engine,  and 
the  money  arising  from  forfeitures  to  be  incurred  ror  overweight 
ireighin£^  machine,  amongst  all  such  turnpike  roads,  in  such  manner 
?m  shall  appear  just  and  reasonable  (c)." 

20  imposes  a  penalty  for  imloading,  &c.,  goods,  &c.,  to  evade  the   Evading  toll, 
t  of  the  toll  for  overweight     See  the  section,  posff  191. 

22  enacts,  "  Tliat  the  keeper  of  every  toll  gate  or  bar  where  any   Where  weighing 
g  engine  sliall  be  erected,  or  any  other  person  appointed  or  to  be   ^J'^JJJ?  J**  *"**^{' 
?d  by  the  trustees  or  commissioners,  or  by  their  lessee  or  lessees,  to   weigh  wagons, 
of  such  weighing  engine,  shall,  and  is  liereby  required  to  weigh  all   *<^-  ^^^^y 
ggons,  carts,  and  other  carriages  liable  to  be  weighed,  which  shall   wf.lndnoTsurSr 
ded  through  such  gates  or  bars  respectively,  and  which  he  shall  be-   ^^^"^  to  paw  with- 
carry  greater  weights  than  are  allowed  to  pass  without  paving  the  dltioMl  toll, 
itional  toll ;  and  if  any  collector  or  person  so  appointed  snail  permit 
li  waggon,  cart,  or  other  carriage,  to  pass  by  or  through  any  such 
e  with  greater  weights  than  are  hereby  allowed,  without  weighing 
e  and  receiving  such  additional  tolls  as  aforesaid,  he  shall,  for  every 
ence,  forfeit  the  sum  of  five  pounds ;  and  if  the  owner  or  driver  of  Penalty  on  ob- 
»gon,  cart,  or  other  carriage,  shall  refuse  to  allow  the  same  to  he   **IJ*^hi"^  ^^^'^t 
\^  or  shall  resist  any  gate  keeper  or  toll  collector  in  weighing  the   ceding?/."*' 
rerj'  owner  or  driver  so  offending  shall  forfeit  and  pay  any  sum  not 
ig  five  pounds." 

23.  "  And  in  order  to  detect  the  said  collector  or  receiver  in  any  Trustees.  &c.  may 
•nt  contrivance  or  neglect  of  duty  in  the  matters  aforesaid,"  it  is  cause waggoi»,&c. 
,  "  that  it  shall  and  may  be  lawful  for  any  trustee  or  commis-  weighed,  in  case  of 
>r  surveyor  of  every  turnpike  road,  if  he  shall  suspect  any  such  con-   neglect  of  duty  of 


the  collector 


cart,  having  carried  eome  fruit  in  the  exemption.  2  Camp.  393. 
ner*s  house  in  London,  return-  (b)  Form  (No.  127),  past, 

i  load  of  manure,  and  the  empty  (c)  Form  (No.  129),  post, 

cets :  and  it  was  held  to  be  with- 


^S^^bam,  Stmipftc. 


Clix-fii). 

>r  tieslcct  M  aforeuiid.  to  caiue  any  vsggoa,  cart,  or  other  carriage 
which  ihall  have  pas^t'd  through  M\y  tull  eate  nrhcrc  any  weighing  engine 
ihall  be  erected,  and  thall  not  havr  paned  abore  ihrec  hundred  y>rdi  be- 
yond sufh  toll  put!,  to  rcluni  tu  such  WL'iphhi);  enf^inc,  and  be  therL-  weigh- 
ed irith  the  loadinfr  which  paucd  through  such  toll  pKte,  in  thr  pretence  of 
mch  tniiitee  or  comminsioner  or  nirreyor.  upon  requirinf;  the  driver  thereof 
to  drive  luch  earria^  back  to  lucli  weighing  engine,  and  upon  paying  or 
tendering  to  him  the  nun  of  ane  shilling  for  lo  doing,  which  Euin  of  one 
nhilling  theU  he  returned  tn  [he  person  popng  the  xame,  if  upon  weighii^ 
tuch  carriage  and  the  loading  thereof  it  shaJI  be  found  above  the  weight 
hereby  allowed." 

■  Sect.  2  i.  '  For  tlie  better  enforcing  the  aiilhDritv  nf  this  act,'  it  ii  enact- 
ed, "  That  the  suneyors  of  every  turnpike  road  sKbII.  and  they  are  hereby 
authorized  and  required  to  make  convenient  places  for  turnitig  such  cor- 
riagea  upon  even  such  turnpike  road  where  any  weighing  engine  shall  be 
erected,  H-ithin  tfiree  hundred  yards  of  such  toll  gate,  on  each  side  therevC 

It  if  the  ground  will  admit  iif  the  same:  and  if  the  driver  of  any  such  carriage, 
being  so  rcquotcd  to  return  with  liia  cnrtiagc  to  audi  weighing  enpnc,  bIuII 
neglect  or  refiue  so  to  do,  he  shall  liirfeit  any  sum  not  exceeding  five  poundi; 
and  it  shall  and  may  be  lawful  for  any  peace  oflicer  or  other  pcraon  or  per- 
sona being  then  present,  upon  tuch  iiegleet  or  refiiMl,  lo  drive  and  tsk( 


(11)  0ftra  Soils  toe  Battab  iKheeli. 

Mitt  Jib.  1.}^  Slat.  3  Geo.  IV.  c.  12G,  s.  7,  enacts,  "That  from  and  after  the  said  fird 
iiwi!wMil»»f''  ''^y  ofJaHuarn,  one  thousand  eight  hundred  and  twenty-three,  the  tnutrc* 
wlwrli  nC  Ilia  ^  or  commisunners  appointed  by  virtue  or  under  the  authority  of  any  art  n 
acts  <if  Parliament  made  or  lo  he  mode  fur  making  or  mainlainme  any 


111  lay  nK  half  tunipikc  road,  shall,  and  they  arc  hereby  required  to  demand  and  tale,  or 
pIi^iImib'w.  '  M"*e  'o  I*  demanded  and  taken,  for  every  w^on,  wain,  csrt,  or  othct 
iiiaH.  *r.,  lisTbif  auch  canwc,  liaving  the  fellies  of  the  wheels  thereof  of  less  breadth  Ihaa 
tit-lndi  wlwEii.  four  and  a  half  inches  at  the  bottom  or  soles  thereof,  or  (br  the  bonen 
lioTses  or  callle  drawing  the  same,  one  half  more  than  the  tolls  which  nr 
or  ahall  be  payahie  for  any  carriage  of  the  tnmc  description,  having  the 
WIvrdhroiKrlt    wheels  thereof  of  the  breadth  of  lix  inches;  and  for  every  waggon,  wiun, 


I IX.  (11).  Extra  Tolls  for  Narrow  Wheels.  181 

on  the  inside  next  the  cairiaffe  As  on  the  outside,  so  that  when  such  wheels  tolls  porn  Aft- 
dull  be  rolling  on  a  flat  or  level  surface,  the  whole  breadth  thereof  shall    row  whkelsl 
bear  equally  on  such  flat  or  level  surface,  and  shall  have  the  opposite  ends  3  g«>.  4,  c  iM. 
of  the  azletrees  of  such  waggon,  cart,  or  other  carriage,  so  far  as  the  same  ^  "»y  "*>>»  or- 
ihtU  be  inserted  into  the  respective  naves  of  the  wheels  thereof,  horizontal,  be  tok!m^!£iinoc' 
s&d  in  the  continuance  of  one  straight  line,  without  forming  any  angle  with  ^,)<J"  ^^^"^  ^*^ 
each  other,  and  in  each  pair  of  wheels  belonging  to  such  carriage,  the  lower  jj™*******^' 
parti  when  resting  on  the  ground  shall  be  at  the  same  distance  from  each 
other  as  the  upper  parts  of  such  wheels,  it  shall  and  may  be  lawful  for  the 
tnutees  or  conmiissioners  of  any  tiunpike  road,  at  a  general  meeting,  if  they 
ihall  think  flt  so  to  do,  to  make  an  order  for  every  such  waggon  and  cart  to 
pm  through  any  toll  gate  or  bar  under  the  superintendance  of  the  trustees 
er  commissioners  making  such  order,  upon  paying  only  so  much  of  the  tolls 
Ufed  duties  as  shall  not  be  less  than  two-thirds  of  the  full  toll  or  duty  pay- 
iUe  by  any  turnpike  act,  on  such  waggon,  cart,  or  other  carriage,  ana  the 
bone  or  horses  or  cattle  drawkii^  the  same." 

Bv  Stat.  4  Geo.  IV.  c.  95,  s.  6,  *'  Where  any  particular  act  or  acts  of  Whcrtthmka 
Pkr&ament  now  in  force,  for  the  making,  repairmg,  or  maintaining  any  JSTto^^wSSuTof 
tnmpike  road,  shall  direct  an  higher  or  lower  rate  of  toll  or  tolls  to  be  col-  wheels,  and  addi- 
krt«d  and  taken  on  any  waggon,  wain,  cart,  or  other  such  carriage,  or  on  i3GS!>J?J.84fnot 
die  horse  or  horses  drawine  the  same,  regulated  by  or  in  respect  of  the  eoliKted,  the  icale 
gretter  or  lesser  breadth  of  the  wheels  of  such  waggon,  wain,  cart,  or  other  ^uJJ^iSSffJrt  to 
wach.  carriage,  and  where,  in  addition  to  the  tolls  received  under  such  parti-  eonthiucb 
colsr  act  or  acts,  the  additional  tolls  in  respect  of  the  breadth  of  wheels 
authorized  to  be  taken  by  the  said  act  passed  in  the  thirteenth  year  of  the 
raen  of  his  late  Majesty  [13  Geo.  III.  c.  84],  shall  not  have  been  collected 
md  imposed,  it  shall  and  may  be  lawful  for  the  trustees  or  commissioners 
acting  in  execution  of  any  such  particular  act  or  acts  of  Parliament,  from 
and  after  the  1st  day  of  January,  1824,  to  continue  to  coUect  the  tolls  direct- 
ed to  be  taken  under  the  powers  and  provisions  of  such  act  or  acts  of  Paiv 
Kament,  in  execution  whereof  they  shall  act,  and  they  shall  not  impose  the 
additional  tolls  authorized  and  required  to  be  levied  by  the  said  recited  act 
on  waggcma,  wains,  carts,  or  other  such  carriages,  having  the  fellies  of  the 
wheels  thereof  of  less  breadth  than  six  inches." 

Sect,  7.  "  Provided  always,  that  in  every  case  where  the  tolls  authorized  in  csw  the  tolls 
and  empowered  to  be  taken  on  any  turnpike  road,  shall  be  in  the  hands  of  jSl^'jI^^j?^'' 
die  trustees  or  commissioners  of  such  road,  and  not  leased  or  let  to  farm,  amoncnt  idth 


bnt  collected  on  their  account,  the  trustees  or  commissioners  of  such  road  {o^J^eradi^ 
shaD,  in  case  such  tolls  were  increased  by  the  provisions  of  the  said  recited  befira  the  itt  of 
act,  within  fourteen  days  after  the  passing  of  this  act,  reduce  the  said  tolls,  •'■'^uary,  ism. 
aftd  fix  the  amount  thereof  accordmg  to  the  provisions  of  this  act;  and  in 
case  the  toDs  coUected  and  taken  on  any  turnpike  road  shall  be  leased  and 
fee  to  fium,  it  shall  and  may  be  lawful  for  the  trustees  or  commissioners  of 
SBch  roady  to  compoimd  and  agree  with  the  farmer  or  lessee  of  the  said 
teOs  for  reducing  the  same,  and  fixing  the  amount  thereof  according  to  the 
pronsionB  of  this  act;  and  in  each  of  the  said  cases  the  provisions  of  this 
act,  with  r^ard  to  tolls  hereinbefore  next  mentioned,  shall  then  commence 
and  take  enect  at  the  time  of  such  reduction,  and  shaU  not  be  postponed  to 
the  said  1st  day  of  January,  1824." 

SecU  19  enactB,  '*  That  nothing  in  the  said  recited  act  [3  Geo.  IV.  c.  126],  Brentth  of  wheels. 
or  this  act  contained  relating  to  the  breadth  of  the  wheels  of  carriages,  or  wei^ol'&clnoi to 
to  the  regulations  of  weight,  or  to  the  tolls  payable  in  respect  of  the  wheels,  extend  to  coaches. 
or  of  the  wdght  of  carriages,  shall  extend  or  be  construed  to  extend  to  any  ^^  ^7' 
chaise  marine,  coach,  landau,  berlin,  barouche,  phaeton,  sociable,  chariot, 
eahtfhy  hearse,  break,  chaise,  curricle,  gig,  chair,  or  taxed  cart,  or  any  cart 
not  irmen  b^  more  than  one  horte  or  two  oxen,** 

(a)  The  repealed  lectkm  of  8  Geo.     or  articles,  and  the  number  of  bones 
IV.  c.  126,  eztended  to  all  carts  for  the     was  not  limited  thereby. 
ceoTeyance  of  passengers  or  light  goods 

VOL.  III.  ^ 


:  |^ig!)ivafiS(  ^umptfu.  [fix.  (ii). 

,aFOHN*R-        'Hie  3  Geo.  IV.  c,  I2G,  b.  II,  enacU,  "  That  it  shall  and  may  be  lawfiil 

»  wiiEBLM.     for  any  trustee  or  commiMioner  of  any  turnpike  road,  and  for  every  coUee- 

n  ID  inuiH*   tor  or  hia  deputy  or  deputies,  or  other  penon  acdng  by  or  under  the  ao- 

wunwrHel*.   t]ioi-i(y  of  the  trustees  or  coimnisaloners  of  any  tumpilie  road,  or  at  tlieir 

lessee  or  lessees  of  tolls,  to  measure  and  examine,  or  cause  to  be  meamnd 

and  examined,  the  breadth  and  constjuction  of  the  wheels  of  every  waggon, 

cart,  or  other  nicK  carnage  passing  on  such  turnpike  road;  such  meMure- 

ment  and  examination  to  take  place,  if  the  trustee,  commisaioiier,  or  other 

authorized  persons  making  the  some  shall  so  require,  prerioualy  to  Bucb 

waegon,  cart,  or  other  carriage  being  allowed  to  pass  through  any  toll  gate 

liy  nn  oti-        or  bar  at  which  loU  shall  be  payable ;  and  if  any  owner  or  diirer  of  any 

''"mii^MrJ   such  itag(^n,  cart,  or  other  carriage,  shall  turn  or  drive  out  of  the  road,  ill 

[!  order  to  avoid  or  evade  the  raeasuring  of  the  wheels  of  such  waggon,  cut, 

or  other  carriage,  or  if  any  mich  owner,  driver,  or  any  other  person,  shall 

reftue  to  allow  the  wheels  of  any  such  waggon,  cart,  or  other  carriage  to  be 

measured,  and  the  cunstrucdon  thereof  eidiuned,  or  shall  attempt  to  paa 

through  any  toll  gate  or  bar  before  such  measurement  and  examinotlMl 

shall  be  made  (the  same  having  been  reijuired),  or  shall  in  any  way  hinder 

or  obstruct  any  sucli  trustee  or  commissioner,  or  other  authorized  perton, 

in  making  such  measurement  and  examination,  every  such  owner,  dnver,  or 

other  person  so  misbehaving,  shall,  for  every  such  oQence,  forfeit  and  pay 

any  sum  not  exceeding  5/. ;  and  tliat  it  shall  not  be  law^  for  any  auca 

wa^on,  cart,  or  other  carriage,  not  j>ermitted  to  be  measured  or  examined 

illy  on  (nil       as  aforesaid,  to  pass  along  any  turnpike  road ;  and  if  any  collector  or  his 

^i^iiwrn       deputy,  or  any  other  person  appointed  to  wdlect  the  toit,  shall  allow  the 

bS^in-      some  to  pass  before  such  measurement  and  examinatioa  shall  be  made  (the 

jvmt.  ac  not  (ftmc  having  been  required),  every  collector,  deputy,  or  other  penon,  shaB, 

'  for  every  offence,  forfeit  and  pay  any  sum  not  exceeding  5^ 

Tc  13  Gki.  3.  c.  Scale  of  TolU  under  friar  Enactmentt  or  Local  Aett.'] — Stat  4  Geo.  IV.  a. 
"a^^^Jf  95,  B.  5,  enacts,  "  Tliat  where  the  trustees  or  commissioners  of  any  tunipike 
irTiuavuh  rood  shall  not,  previously  to  the  passing  of  the  said  recited  act  [3  Geo.  Iv.  e. 
^'if^h'^^'^t  l!!C],have  taken  and  collected  on  the  road  under  their  care  and  managemoil 
'  the  additional  tolls  on  waggons,  wains,  carts,  or  carriages  having  the  wheel* 
gauge  than  six  inches  from  nde  to  side  at  the  hot- 


thereof  of  less  breadth  oi 


i  IX.  (U).]  7b//*,  Exemptions  froni. 

big  the  same,  reffiilated  by  or  m  respect  of  the  greater  or  lesser  breadth  of 
the  wheels  of  such  -waggon,  wain,  cart,  or  other  such  carriage,  and  where, 
in  addition  to  the  tolls  received  under  such  particular  act  or  acts,  the  ad- 
ditional tolls  in  respect  of  the  breadth  of  wheels  authorized  to  be  taken  by 
the  said  act  passed  in  the  thirteenth  year  of  the  reign  of  his  late  Majesty 
sbaD  not  have  been  collected  and  imposed,  it  shall  and  may  be  lawful  for 
the  trustees  or  commissionen  acting  in  execution  of  any  such  particular 
act  or  acts  of  Parliament,  from  and  after  the  Ist  day  of  January,  1824,  to 
ctntinQe  to  collect  the  tolls  directed  to  be  taken  under  the  powers  and  pro- 
viflons  of  such  act  or  acts  of  Parliament,  in  execution  whereof  they  shall 
•ct,  and  they  shall  not  impose  the  additional  tolls  authorized  and  required 
to  be  levied  by  the  said  recited  act  on  waggons,  wains,  carts,  or  other  such 
CMiiages  haymg  the  felliet  of  the  wheels  thereof  of  less  breadth  than  six 
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Sect  10  provides,  that  there  shall  be  no  exemption  fh)m  toU  unless  the 
CelBes  of  the  wheels  of  the  carriage,  &c.  be  four  and  half  inches  wide. 
See  the  enactment,  poU^  189. 

See  the  penalties  for  improper  wheels,  postf  200. 


TOLLS  FOR  !C  A  r* 

BOW  WHEELS, 

4Geo.  4,  c.  Oft. 

lected,  the  icftte  of 
tolhi  iropoKd  by 
the  kxal  act  to 
cooUnueb 


{\i)  C):enif  tiotis  from  CoU0« 

The  local  act  regulating  the  turnpike  trust,  usually  contains  exemptions 
of  persons  from  tolls,  ana  that  act  must  alwa3rs  be  consulted.  There  are, 
however,  some  provisions  in  the  general  turnpike  acts,  regulating  such  ex- 
CDpdons,  and  creating  others. 

In  the  first  place,  it  should  be  observed,  that,  by  the  4  Geo.  IV.  c.  95,  s.  30eo.4,c.iS6,not 

26,  «  Nothing  herein,  or  in  the  said  recited  act  [3  Geo.  IV.  c.  126]  con-  SiSttai?ISnS 

tuned,  shall  extend,  or  be  deemed  or  construed  to  extend  to  repeal  or  take  by  tocal  actb 
ivay  any  exemptions  fiom  toll  which  shall  have  been  granted  or  allowed  by 
mf  act  for  making  or  repairing  any  turnpike  road." 

Ctnit,  4v^.  carrying  Manuret  ^c.  or  Materials  for  Roads,  ^c] — Stat.  3  Geo. 
lY.  c.  126,  ft.  26,  enacts,  "  That  in  every  case  in  which,  under  any  act  or 
acts  of  Parliament  relating  to  any  turnpike  road,  there  is  an  exemption 
from  toll  or  duty  in  respect  of  any  horse,  mule,  ass,  ox,  waggon,  cart,  or 
other  caniaee,  curawing  or  carrying  any  dung,  mould,  marl,  or  compost,  of  any 
aatmre  or  kmd  soever,  for  improving  or  manuring  the  land,  or  nay,  straw, 
er  any  other  fodder  for  cattle,  or  materials  for  repairing  any  turnpike  road 
or  highway,  such  exemption  shaU  be  deemed  to  extend  in  respect  of  every 
ttdi  wi^;gon,  cart,  or  other  caniage,  and  also  in  respect  to  the  cattle  draw- 
ing the  same,  gcnng  empty,  or  loaded  only  with  implements  necessary  for 
mate  convenient  carriage,  or  loading  or  unloading  such  lading,  or  returning 
camty,  or  with  such  implements  as  aforesaid,  having  been  so  laden,  not- 
withstanding the  said  wagsrai,  cart,  or  other  carriage  shall,  for  the  purpose 
afbrenid,  go  to  or  return  nrom  any  parish  or  place  in  which  the  said  turn- 
pike does  not  lie  (a). 


Exemptioniflroin 
toll  on  manure* 
&C.  or  materi- 
als for  roads,  con- 
tainedinanyact* 
to  he  In  force  noi- 
withstandliwtbe 
lanie  shouloDe 
carried  into  or 
brouriit  flrom  an 
adfomlng  pa- 
rish (a). 


(a)  A  local  act  exempted  from  toll 
curiages  with  manure  for  lands  in  the 
parishes  where  the  roads  were — a  cart 
going  with  mannre  for  lands  in  a  parish 
net  within  the  trust,  was  held  still  ex- 
empted nnder  the  above  general  clause. 
R,r.  Jdams,  6  MH  S.  5%. 

A  danse  in  a  turn|dke  act  exempted 
frtim  toll  all  carriages  employed  in  the 
cmiTryanee  of  materials  for  repairing 
the  road  or  any  of  the  highways  in  the 
parishes  in  which  any  part  of  the  rood 
by,  and,  in  a  subsequent  part,  exempted 


generally  carriages  employed  in  convey*  Derisions  as  to 

ing  implements   of  husbandry  or  ma-  carts  carrying  ma- 

T     *u    !•  II      •         I  »u    *  nwre  or  materials 

nure.     In  the  following  clause  the  trus-  f^,  joads,  &c 

tees  were  empowered  to  compound  with 
persons  who  resided  in  one  parish,  and 
occupied  lands  in  an  adjoining  parish. 
The  pluntiff's  waggon  was  passing  on 
the  road,  laden  with  lime,  from  one 
parish  to  another,  for  the  purpose  of 
cultivating  his  fiirm  situate  in  the  latter, 
neither  of  which  were  sitnste  in  any  of 
those  parishes  through  which  the  road 
passed: — Held,  that  this  being  an  ex- 
2 


■dU^ihal 


wTStSp  II 


l^igiriuags,  ®uni{i{|c.  [f  ix.  (la). 

>  But  by  sect.  27,  "  For  the  preventing  of  frauds  on  loll  collecton  by 

'''.    waggons,  carts,  or  other  carriages  pasaing  empty,  or  loaded  only  with  im- 
'       plemetita  necessary  for  the  more  convenient  carriage  of,  or  for  loading  or 
^      imloading  manure,  or  materials  for  Ihe  repair  of  any  turnpike  road  or  hlgh- 
iun    way,  through  turnpike  gates,  under  pretence  of  going  for  luch  manure  or 
J^     materials,  the  owner  or  driver  of  every  such  empty  waggon,  cart,  or  car- 
;        "sge,  claiming  the  same  exemptions  or  any  of  them  (a),  shall  in  all  caae* 
pay  the  toll  in  respect  of  such  waggon,  cart,  or  other  carriage,  before  the 
same  shall  he  permitted  to  pass  through  mich  turnpike  gate ;  and  the  col- 
leclor  of  such  toll  shall  thereupon  deliver  to  such  owner  or  driver  a  ticket, 
to  be  marked  '  manure  exemption'  or  'road  maleriaU'  (aa  the  eaae  may 
be),  witli  the  name  of  the  gate  and  the  date  when  delivered,  and  the 
■mount  of  the  toU  so  paid;  all  which  luia  or  aunis  so  paid  alial]  be  repaid 
to  the  owner  or  driver  of  such  waggon,  cart,  or  other  carriage,  upon  bit  or 
their  retumin?  with  such  waggon,  cart,  or  other  carriage,  so  laden  ai  aforr- 
ktf-   said,  and  producing  such  ticket  1  and  every  collector  of  nicb  toll  refiuing  to 
{!.*'  give  such  ticket  on  receiving  the  toll,  or  refusing  or  neglecting  to  return  the 
aatne  toll  upon  the  return  of  such  waggvn,  catt,  or  ol£er  carriage  lo  \adea, 
and  redelivery  of  the  '  manure  eiemption'  or  'road  maltriaii    ticket,  (a* 
the  case  may  be),  shall,  for  every  such  offence,  forfeit  and  pay  lo  Ae  owner 
of  such  waggon,  cart,  or  other  carriage,  a  penal^  of  not  more  than  St.,  up- 
on conviction  thereof  before  one  or  more  justice  or  juitices  of  the  peace  for 
the  county,  riding,  division,  or  place  where  such  offence  shall  be  committed, 
upon  the  oath  of  one  or  more  credible  witness  or  witneaseB." 
>r  Sect.  28,  enacts,  "  That  the  owner  or  driver  of  any  wa^on,  cart,  «r 

1^      other  cariage  laden  with  manure  for  land,  or  matetiaLi  for  an^  tumpke 
nml  road  or  highway,  passing  through  any  turnpike  gate,  or  otherwue  pasainc 
iM**   "^  "''  '"^"'^  °i>y  ^mpike  road,  shall  not  be  liable  to  pay  any  toQ,  nor  shall 
I-      any  toll  be  demanded  for  such  carriage  so  laden,  or  the  cattle  drawing  the 
same,  by  reason  only  of  any  basket  or  baskets,  empty  sack  or  Mc^  or 
■pade,  shovel,  or  fork,  necessary  for  loading  or  unloading  such  nunnre  or 
materials,  being  in  or  upon  any  such  waggon,  cart,  or  other  carriage,  in  addi- 
tion to  such  manure  or  matenala,  if  tlie  loading  Uiereof  is  substantially  ma- 
nure for  land,  or  materials  for  the  repair  of  any  turnpike  road  or  hipiway 
as  aforesaid ;  any  thing  in  any  act  contained  to  the  cqptraiy  tbercof  dM- 
withitanding." 
n_  By  slot.  *  Geo.  IV.  c.  95,  S.  23,  "Nollijng  in  the  said  recJI^  act  [3  Gw. 

126]  or  this  act  contiiined  shall  extend,  or  be  construed  to  extend,  ti: 
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throughout  the  whole  of  such  roads,  without  any  local,  parochial,  or  partial 
exemption." 
As  to  the  exemptions  concerning  lime,  see  post,  189. 

Pott  /Torse*]— By  Stat  3  Geo.  IV.  c.   126,  b.  29,    "  All   horses  tra-  Post  horaohaving 
retiing  (a)  for  hire  under  the  post-horse  duties'  acts  (6),  having  passed  l*»w*ti»rou«ti«ii 
through  any  turnpike  gate  erected  or  to  be  erected  on  any  turnpike  road,   toii-f^^before* 
drawing  any  camaee  in  respect  of  which  any  toll  shall  have  been  paid,  on   J^jji^fj"**' 
returning  throiigh  me  turnpike  gate  at  which  the  toll  shall  have  been  paid,    °°""°*  **■'* 
and  the  other  gates  (if  any)  cle^^  by  such  payment,  either  without  such 
caniage,  or  drawing  such  carriage,  the  same  being  empty,  and  without  a 
tid[et  denoting  a  fresh  hiring,  shall  be  permitted  to  repass  toll  free,  although 
nch  horses  or  carriage  shall  not  have  passed  through  such  turnpike  gate 
CD  the  same  dav  (c) ;  provided  that  such  horses  so  travelling  shall  return 
bdbre  nine  of  the  clock  of  the  morning  succeeding  the  day  on  which  they 
first  passed  the  turnpike  gate  at  which  the  toll  shaU  have  been  paid." 

Horses  returning  with  a  Carriage'] — Sect.  30.  "  Where  any  horse  or  horses   lionet  having 

duO  pass  through  any  turnpike  gate  on  any  road,  not  drawing  any  carri-  ''*J!"^'!2t    * 

age,  and  a  toU  &all  be  paid  on  such  horse  or  horses  at  such  turnpike  gate,   lof  drawing""* 


hCMT- 


m  the  same  horse  or  horses  shall  return  drawing  any  carriage  on  the  '**^?^!2l*Jrtll 

ame  day  (c),  or  within  eight  hours  after  their  first  passmg  through  such   deducted  (r). 

gate,  the  toll  paid  on  such  horse  or  horses  on  their  oneinally  passing  shall 

be  elected  from  the  toU  payable  on  the  same  when  drawing  the  carriage 

to  which  they  shall  be  attacned  on  their  return,  so  that  no  higher  toll  shdl 

b  the  whole  be  taken  than  if  such  horse  or  horses  had,  in  the  first  place, 

passed  throtigh  such  turnpike  gate  drawing  the  said  carriage  (d)." 


(a)  The   exemption  applies  only  to 
hones  travelling  and  drawing  carriages. 
As  to  the  meaning  of  the  phrase  "  used 
m  travelBng"  tee  44  Geo.  III.  c.  98, 
Scbed.  B.     It  has  been  decided,  that  a 
hiring  for  the  purpose  of  riding  from 
Londoa  to  Richnond  and  back,  and  al- 
so a  hiring  for  fourteen  days  to  go  a 
joamey,  are  hiring*  to  travel;  but  that  a 
Urmg  to  go  many  miles  into  the  coun- 
try lor  pleasure,  no  place  being  fixed, 
or  a  hiring  to  t^e  an  airing,  or  to  go 
tm  or  twelve  miles  into  the  country  and 
reCnm  in  the  evening,  are  not  any  of 
Ikcm  a  hiring  to  travsL   Ramsden  v. 
GUAe^  \  B.8fC,  319.     The  exemption 
is  limited  to  horses  hired  under  the 
post-horse  duties'  acts;  and  it  has  been 
held,  that  a  duty  is  payable  under  those 
acts  where  a  hone  is  hired  to  go  a  cer- 
tain stage  and  back  again  within  the  day. 
HmOeg  v.  CubbtrUg,  15  East,  255. 
{b)  See  the  post-horse  duty  acts,  see 

9mi  Pfeonci,  Voi.  v.  p.  159. 

(e)  As  to  what  is  a  day,  see  ante,  121. 

(d)  It  would  be  uaefiil  here  to  notice 
the  various  decisions  that  have  taken 
pbee  with  reference  to  the  exemption 
fimm  toll  upon  the  return  of  hones  or 
carriages  which  have  befbre  passed 
thfoogfa  the  gate  on  the  same  day.  Every 
local  act  provides  that  a  person  who  has 
paid  a  toll  shall  not  be  liable  to  a  se- 
ooBd  oo  the  same  day;  but  che  right  to 
claim  the  excmptioii  in  general  depends 


on  the  wording  of  the  particular  act 
Loaring  v.  Stone,  3  D.  ^  R.  802;  2  B, 
4-  C.  515,  S.  C. 

Where  the  toll  was  on  the  horses,  but 
the  exempting  clause  enacted,  that  if  any 
person  should  have  paid  the  toll  for 
passing,  the  same  peraon,  on  producing 
the  ticket,  should  be  permitted  to  pa^ 
firee  with  the  same  cattle  or  cturriages; 
it  was^  held,  that  the  toll  having  been 
paid  by  the  coachman  on  passing  for 
horses  drawing  a  stage  coach,  a  second 
toll  could  not  be  taken  for  the  same 
horses  repassing,  though  with  a  different 
coach  and  coachman,  but  belonging  to 
the  same  proprietor.  Norrit  v.  Poate,  3 
Bingh.  41 ;  10  Moore,  293,  S.  C. 

A  turnpike  act  imposed  tolls,  Ist,  up- 
on carriages  drawn  by  horses;  2nd,  up- 
on horses  not  drawing;  3rd,  upon  oxen, 
&C.  prorided  that  all  the  persons  hav- 
ing pisid  once  for  their  carriages,  horses, 
and  cattie,  returning  the  same  day,  with 
the  same  carriages,  hones,  and  cattie, 
should  pass  toll-free.  A  subsequent  act 
recited,  that  it  was  expedient  to  increase 
the  existing  tolls,  and  re-enacted  the 
provisions  of  the  former  act,  subject  to 
some  alterations,  one  of  which  was,  that 
the  former  tolls  should  cease,  and  that, 
instead  thereof,  there  should  be  paid  a 
certain  toll  for  every  horse  drawing  a 
carriage.  Four  hones  passed  a  toll  gate 
in  the  morning  drawing  a  carriage,  and 
repassed  the  same  gate  in  the  evening* 


DedskMuasto 
post  honei.  and  as 
to  toll  upon  hone* 
or  caniaaes  hav- 
ing paMcn  through 
the  gate  on  the 
day. 


Jl^i0aavi,  ^trnipfte. 


dianinga  Jrl^rml  camagei  ud  il  «u 
held,  lh»i,  being  ihe  amt  horect,  they 
verenot  liablelaaircoiidlDlL  Feanlty 
*.  Morhn.  -i  D.  I,  R.  Sii\  i  B.  If  C. 
15,  S.  C. 

In  mother  ciu,  nherelhe  ict  impoi- 
cd  toll.  111,  upon  every  hone,  Src  dns- 
ing  mn;  carri^ :  Snd,  upon  everj  hone, 
kc.  not  drawing;  tnd  3nl.  upon  enry 

lector  ibould  lake  from  anjr  penon  more 
lliui  one  toll  for  the  uune  carrugr, 
lian»,  beaili,  or  cattle,  pawing  once 
nod  repaiiing  onrc,  in  (be  «(me  day. 
Ilirough  ihe  uiue  or  ony  of  ibe  gitei 
frii  the  xxodd,  luch  pcnoii  produdni^  a 
lickcl  denoting  that  tiirh  lull  had  been 
)>ald  on  that  day  for  tuch  hoises,  beaiti, 
or  cattle — Where  [he  lame  hortea  pu>- 
cd  once  in  the  ume  d^;,  drawing  differ- 
ent cirriiget  belonging  to  the  tame  per- 
nn,  it  wu  held,  that  only  one  toll  wai 
payable.    Jafktcu  v.  r'urvca,  1  D.  ^  R. 

na-,  5B.^c.si,s.c. 

A  turnpike  act  impoted  tolls,  1st,  on 

hnrwi  drawing  carriugci;  Ind,  on  ear- 


by  the  reipectiTc 


oT  their   conTcyuiDe: 


inerciorc  tnat  uicn  itage  caacnn  were 
free  of  toll  under  Ae  fanner  danae  by 
one  pat  meni  in  the  day,  allbough  re- 
turning with  diHereot  pwaengm  and 


in   til 


III  baling  paid  the 
-ket  denoting  lucti 

luch  ticket,  with  Ihe 


t  bortei,  the  horaet  baing'the 
■ame  in  number.  H'illiami  T.  Saagar, 
10  Eatl,  66.  And,  in  anotlm  oat, 
wbete,  by  a  local  turnpike  act,  {ttaL  > 
Geo.  III.  c  IitiL),  a  toll  wu  impotfd 
upon  carriage*,  and  not  on  Ihe  bonea 
drawing  tbcmj  with  a  providim  that  as 
prriDN  baring  paid  lurb  tolla,  and  pro- 
ducing a  ticket,  lie.  iboald  be  again  li- 
able on  the  lame  dayi  and,  by  a  anbae- 
quent  act,  reciting  Ihe  tonan  one,  the 
tolla  were  repealed,  and  other  inlla  weic 
impoied  in  reaped  of  the  hortes  drawlsg 
and  not  ihe  ^Lrriagn;  bnl  continuiag 
all  the  fanner  pronmona,  fcc.  of  ^e  foi^ 
nwr  act ;  iMld,  thai  no  ficah  tall  wat  de- 
mandable  on  the  aame  bone*  rctnndBg 
tbe  lame  day,  allbougfa  drawing  a  dif- 
ftrent  carriage.  Graj/  i.  ShiUi^,  S  &  4' 
B.  30;  'l.lfgarr,  371,  S.  C. 

And  where  the  act  impoacd  a  lol^ 
lint  upon  erery  caiiiage  drawn  by 
hortea,  Iheu  upon  every  hotae  noldiaw- 
ing,  and  then  upon  e*ery  drorc  of  oxen 
or  calilc,  willi  a  proriw,  "  Uut  no  mm 
than  one  toll  ahonld  be  taken  frooi  aay 
perioD  repelling  on  the  nme  day  with 
the  ume  bori«,  aitle,  beam,  and 
caniagca,"  a  'lagt  coaek,  drawn  by 
four  honn,  paid  the  toll  in  ihe  moming, 
and  in  Ibe  evening  of  tbe  aame  day  le- 
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General  Exempti4ms}^By  stat  3  Geo.  IV.  c.  126,  8. 32,  ''  No  toll  shall 
be  demanded  or  taken  by  virtue  of  this  or  any  other  act  or  acts  of  Parliament, 
on  any  turnpike  road,  for  any  horses  or  carriages  attending  (a)  his  Majesty  3  Gea  47c.  im. 
or  any  of  the  royal  fkmily,  or  returning  tlierefrom  (a) ;  or  of  or  from  any   ExempUuns  from 
person  or  persona,  for  any  horse  or  horses  or  other  beast  or  cattle,  or  for  ^1^ 
any  waggon,  wain,  cart,  or  other  carriage  (b)  employed  in  carrying  or  con-  Hmm  aucndiiift 
f eying,  or  going  empty  to  fetch,  carry,  or  convey,  or  returning  empty  from  hwai^ty, &c. or 
cvTymg  or  convejring,  having  been  employed  only  in  carrying  or  conveying,   inSStornmliM 
on  me  same  day,  any  stones,  bricks,  timber,  wood,  eravel,  or  other  materiujs  «»ibridg», 
far  making  or  repairing  any  turnpike  road  or  pubhc  highway,  or  for  build- 
mg,  rebuilding,  or  repairing  any  present  or  any  future  bridge  or  bridges  (c)  ^  ^_^_  ^^  A, 
OD  any  such  road  or  public  highway,  or  of  or  from  the  surveyor  of  any  ^  ^^^^^y^r^ 
tnnmike  road  when  engaged  in  executing  or  proceeding  to  execute,  within  ^^  ^     ^  ^^  *" 
the  timita  of  his  own  or  any  adjoining  trust  (d)  the  powers  of  this  or  any 
odiar  act  or  acts  c|&  Parliament  for  repairing,  maintaining,  or  relating  to 
my  turnpike  road^r  for  any  horse,  beast,  or  other  cattle  or  carriage  ormnuie  (eicept 
empkyyea  in  carrying  or  conveying,  having  been  employed  only  in  carry-  Ume); 
ing  or  conveying,  on  the  same  day,  any  dung,  soil,  compost,  or  manure, 
(ttve  and  except  lime)  (e)  for  improving  lands,  or  any  ploughs,  harrows, 
ff  im^ementa  of  husbandry  (unless  laden  also  with  some  other  thing  not 
htnby  exempted  from  toll);  or  any  hay,  straw,  fodder  for  cattle,  and  com   or  agricultural  pm- 
B  the  straw,  which  has  grown  or  arisen  on  land  or  ground  in  the  occupa-   5"^^**  ******  **'' 
don  of  the  owner  of  any  such  hay,  straw,  fodder,  or  com  in  the  straw,  po-  ' 

tstoes,  or  other  agricultural  produce,  and  which  has  not  been  bought,  sold, 
or  di^oeed  of  (/),  nor  is  going  to  be  sold  or  disposed  of;  or  for  any  horses  nr  for  iiorsca  rm- 
or  otlfer  beaats  employed  m  husbandry  going  to  or  returmn^  from  plough   ployed  in  hu^band- 
or  harrow,  or  to  or  from  pasture  or  watering  place  (^),  or  going  to  be  or  re-  ^*      (/)  w! 
taming  from  being  shoea  or  farried,  such  horses  or  other  beasts  not  going 
or  returning  on  those  occasions  more  than  two  miles  on  the  turnpike  road 
oo  which  the  exemption  shall  be  claimed;  or  of  or  from  any  person  or  per-  or  for  i 
sons  going  to  or  returning  from  his,  her,  or  their  proper  parochial  church  ^^^^^^ 
or  chapel,  or  of  or  from  any  other  person  or  persons  going  to  or  retuming 
from  ma,  her,  or  their  usual  place  of  religious  worship  tolerated  by  law,  on 
SmtdatfMj  or  on  any  day  on  which  divine  service  is  by  authority  ordered  to 
be  celebrated  (h) ;  or  of  or  from  any  inhabitant  of  any  parish,  township,  or  or  for  attending 


funerals; 


Bame,  beloiiging  to  the  lame  proprie- 
tors, driTea  by  the  tame  coachman,  but 
canying  diflSerent  passengers  and  par- 
fcU  fior  hire,  attempted  to  repass  through 
the  gate,  and  a  second  toll  was  demanded 
and  relttscd,  and  the  collector  seized  one 
of  the  horses  mitil  it  was  paid;  held, 
in  trespass  Ux  seising  and  detaining 
Ae  bone,  that  the  action  could  not  be 
sosiained,  the  carriage  and  horses  not 
being  exempt  from  a  second  toU.  Loot- 
img  V.  Stome,  Z  D,  8f  R.  797;  2  B,  4*  C. 
515,  S.  C.  The  ground  of  this  decision 
seems  to  have  been,  that  the  word 
^carriage"  could  have  had  no  operation 
whatever,  unless  the  second  toll  was  due. 
Bat  this  does  not  distinguish  it  in  a  sa- 
tbfrctory  way  from  Jackson  v.  Curwen, 
smpru;  and  Mr.  Weilbeloved  and  Mr. 
Wodryck,  in  their  TreaUses  on  High- 
wagtf  have  expressed  opinions  that  the 
two  cases  cannot  be  reconciled. 

(a)  By  4  Geo.  IV.  c  95,  s.  24,  this 
part  of  Uib  enactment  is  eitended  to 
**  ^  g^M^  ^  attend  or  returning  from 
kmving  eUiended,"     See  pof/,  189. 

(6)  By  4  Geou  IV.  c.  95,  s.  10,  pos/,  189, 
the  wheels  must,  to  entitle  a  person  to  the 


DocMoQsand 
notes  as  to  the  ge- 
neral exeroptkmi. 


ji  ftUwuUJ'  ^  /»*  »*'♦  '-*<-**'  *  '-*y 


exemption,  be  four  and  half  inches  wide. 

(c)  Thu  is  an  extension  of  the  13 
Geo.  III.  c.  84,  s.  60;  upon  which  it  was 
held,  that  a  bridge  was  not  a  public  high- 
way within  a  similar  clause.  Osmond  v. 
Widdicombe,  2  B.  Sf  A.  49. 

{d)  The  3  Geo.  IV.  c.  126,  extended 
the  limits  of  the  exemption  to  the  adjoin^ 
ing  trust,  but  that  enactment  is  repealed. 

(e)  Unless  specially  liable  under  the 
local  act.  See  4  Geo.  IV.  c.  95,  s.  23, 
ante,  184. 

(/)  These  exemptions  in  favour  of 
agriculture  are  to  be  beneficially  con- 
strued. Hickinbotham  v.  Perkins,  3  Moore, 
185;  8  Taunt,  795,  S.  C. ;  ante,  183,  n. 

(g)  In  a  local  turnpike  act,  "  cattle 
going  to  or  returning  from  pasture,"  and 
"  horses  attending  cattle  retuming  from 
pasture,"  were  exempted.  It  was  held 
by  the  Court  that  a  horse  ridden  by  the 
owner  of  the  cattle  at  pasture,  in  order 
to  fetch  them  from  pasture,  did  not  conic 
within  either  of  the  exceptions.  Ilarrison 
v.  Brough,  6  T,R,  706. 

(A)  The  next  section  limits  this  ex- 
emption to  places  at  five  miles  and  more 
distance  from  London.    Where  a  local        ^^ 


MIflidlne  IhciT 


^igtliDaBS,  ^umpflie.  ciix.  (is). 

place,  gmag  to  or  retunitng  from  attending  the  funeral  of  any  peraon  who 

shall  die  end  be  Iniried  hi  tiie  pariah,  toivnahip,  or  hamlet  in  which  any 

turnpike  rood  sliall  lie ;  or  froin  any  rector,  vicar,  or  ciiratc  goinj;  to  or  re- 

iiiun     turning  from  viidting  any  sick  pariahiuner,  or  on  other  hii  parochial  duly 

outji         *''        within  his  parish;  or  fur  horses,  carta,  or  WHgeona  eniploynl  only  in  car- 

nt  tartnmeflae      ^T^^S  *"'  conveying  any  vagrant  sent  by  a  legal  pau;  or  any  priKoner  aent 

viKniiiii  by  any  legal  warrant,  nr  retumin^etnptj'afterhHvingbeensoemployed;  or 

or  jirtoMTti  for  any  horses  or  CBrriages,  of  whatever  dcicription,  employed  or  to  be  em- 

ihem^i"*  ployed  in  conveying  the  moila  of  letters  and  expresso*  under  the  aiithorily  of 

his  MBJesly'a  poat-inaster-genenil,  eitlicr  when  employed  in  conveying,  fetcb- 

ing,  or  guarding  such  mails  or  expresses,  or  in  returning  back  from  conveying 

iir  nHhnrmnf       or  guarding  the  same ;  orfbrthehorscorhorscaofanyothcenorHtldienonthcir 

niKcm  «  «4rBm    march  or  on  duty ;  or  fur  any  horse  or  hones  or  other  beast,  or  any  cnrt,  carri- 

iirf  neonvrvliui      "S"'  '"'  waggon  employed  in  carrying  or  conveying,  or  returning  empty  from 

h«iw»,  iiriny        carrying  or  conveyuig,  having  becu  emploj-ed  only  in  canyilig  or  conveying 

n  ihlltMim?' ^    ''"^  amis  or  baggage  of  any  audi  officers  or  soldiers,  or  employed  in  c«Tty- 

ing  or  conveying,  or  returning  empty  from  haring  been  employed  only  m 

canning  or  conveying  any  aick,    wounded,   or  disabled  oflicei '■" 


or  for  any  woKon,  wain,  cart,  or  other  carriage  whatsoever,  or  the  horn 
or  horses  or  oilier  cattle  drawing  the  aume,  employed  in  conveying  any 
ordnance,  or  barrack,  or  coinmiiuariai,  or  other  public  stores  of  or  faelong- 
ing  to  hii  Majesty,  or  for  the  use  of  hii  Majesty's  forces,  or  ivtuir' 
empty  from  having  been  no  employed;  or  for  any  carriage  conveying 
lunt^er  infniitry,  or  for  any  horse  I'umislied  by  or  for  any  perton  b^loneing 
to  any  corps  of  yeomanry  or  volunteer  cavalry  or  iiifiintly,  andn>de  by  him 
in  going  to  or  retuniing  from  any  ploce  appointed  for  and  on  the  day*  of 
exercise,  innpection,  or  review,  or  on  other  public  duty,  provided  that  such 
person  shall  be  dressed  In  the  uniform  of  liia  cur|>a,  and  shall  have  his  anni, 
nimiture,  and  accoutrements,  according  to  tlic  regulations  of  such  corps,  at 
the  time  of  claiming  the  exemption ;  or  ti>r  any  horses  or  cnrriagei  cir- 
'  rviiig  or  conveying  any  person  or  peisons  to  or  from  any  election  or 
eJcctionii  of  a  knight  or  knighta  of  the  shire  to  serve  in  Parliament  for  the 
county  or  counties  in  which  such  turnpike  rood  shall  be  situated;  or  for 
any  horses  or  carriages  which  sliall  only  cross  any  turnpike  rond,  or  ihaU 
not  pass  above  one  hundred  yards  thereon  (a). 

Sect.  33  provides,  ><  Tliat  so  much  of  this  act  at  directs  that  no  toll  shsll 
be  denuutdcd  or  talien  fVum  any  ppmun  or  persons  going  to  or  returning 
fVom  his,  her,  or  their  ptnjier  parochial  clmrch  or  chapel,  or  of  or  from  any 
-■' -T  persons  going  lo  or  rcliiniinf;  from  Ins,  lier,  r-  •!-•-- ' 
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under  the  provisions  of  the  said  act  [3  Creo.  IV.  c  1261,  lime  for  improv-     excmptionii 
inglond,  although  exempted  from  toU  by  several  local  acts,  may  not,  by     from  t<ili.s. 
the  said  recited  act,  be  made  chargeable  with  toU:'  for  remoWiig  such    4ava.4,  c.  lu. 
doobti,"  it  is  enacted,   "  That  nothine  in  the  said  act  shall  extend  or  bo   n  gwu  4,  r.  im, 
construed  to  extend  to  enable  any  collector  or  collectors  of  tolls  authorized   "'Y  *"  «uthorij» 
to  be  taken  under  any  local  act  or  acts  of  Parliament,  for  horses  or  car-   take  tS!\  roMimeT 
riages  employed  in  canying  or  conveying  lime  for  the  improvement  of  unicMauthniinMi 
m,  to  take  or  demand  any  toU  for  lime  as  aforesaid,  other  than  such  as     ^  ******  *****  ***' 
Dfl^have  been  demanded  and  taken  under  the  authority  of  any  such  local 
•et,  pro-ious  to  the  passing  of  the  said  recited  act  of  the  last  session  of  Par- 
inent;  any  thing  m  the  said  act  to  the  contrary  notwithstanding." 

Sect.  2  provides,  "  That  in  all  cases  where  any  lease  or  contract  shall    Attttement  to  be 
Iwre  been  made  since  the  passing  of  the  said  recited  act,  by  any  trustees  of  ^SmnJ?  fI«*toi£, 
■y  turnpike  road  or  roads  to  or  with  any  coUector  or  collectors  of  tolls,  for   where  ttiii  on  limc 
Ming'to  fium  any  tolls  to  be  received  or  taken  upon  any  such  road  or  J^*JJiIiJj**Jl"J,lU. 
mds  whereon  a  toll  on  lime  for  improving  land  was  payable  or  considered   tract  to  be  vnki 
lobe  payable  under  the  said  recited  act  at  the  time  of  making  or  entering  ff*" !?*^  "**'l!il5" 
■to  any  such  lease  or  contract,  it  shall  and  may  be  lawful  to  and  for  the 
«d  Cmitees  to  make  such  fair  and  reasonable  abatement  in  the  rent  pay- 
able by  such  collector  or  collectors,  during  the  unexpired  residue  of  such 
lene  or  contract  as  aforesaid,  as  shall  be  agreed  upon  by  and  between  the 
Mid  trustees  and  such  collector  or  collectors  as  aforesaid,  or  such  lease  or 
cootract  shall,  at  the  expiration  of  one  calendar  month  after  the  passing  of 
this  act,  either  become  absolutely  void,  upon  payment,  but  not  otherwise, 
hf  such  coUector  or  collectors,  or  his,  her,  or  their  heirs,  executors,  or  ad- 
ttinistraton,  of  all  rent  and  arrears  of  rent,  or  sum  or  sums  of  money  which 
ihall  be  due  and  payable  by  him,  her,  or  them,  at  and  up  to  the  end  of  the 
nid  calendar  month.*' 

The  4  Geo.  IV.  c  95,  s.  10,  enacts,  "  That  no  person  shaU,  by  Wrtue  of  the  Ko  exciniHloa  by 
nid  recited  act  p  Geo.  IV.  c.  126],  or  this  or  any  other  act  or  acts  of  Pariia-  JuiSJJiMmuiii 
ment,  have,  claim,  or  take  the  benefit  or  advantage  of  any  exemption  from  toll  nrriaficii  with  four 
or  part  of  tolls,  or  penalties  for  overweight,  or  to  pay  less  toll  for  or  in  respect  f^far*' ul!ttL  *** 
of  any  waggon,  wain,  cart,'  or  other  carriage,  or  the  horses  or  beasts  drawing 
the  same,  and  carrying  any  particular  kind  of  goods,  than  other  carriages 
uf  the  like  nature  carrying  other  goods  ought  to  pay,  unless  such  wa^on, 
wain,  cart,  or  other  carriage,  in  respect  of  whicn  the  exemption  sh2l  be 
claimed,  shall  have  the  sole  of  the  bottom  of  the  fellies  of  the  wheels  thereof 
of  the  breadth  or  gauge  of  four  and  half  inches  or  upwards  (other  than  and 
except  carts  and  carriages  employed  in  carrying  com  or  grain  in  the  straw, 
bay,  straw,  fodder,  dung,  or  lime  for  the  unprovement  of  land,  or  other 
manure,  or  any  plough,  harrow,  or  implements  of  husbandry  only),  but  that 
the  tolls  imposed  by  any  act,  together  with  the  additional  tolls  reouired  to 
be  taken  for  or  in  respect  of  every  such  waggon,  wain,  cart,  or  otlicr  cai^ 
riage,  ha^'ing  the  sole  or  bottom  oftlie  fellies  of  the  wheels  thereof  of  less 
brradth  or  guage  than  four  and  half  inches  as  aforesaid,  and  for  or  in  re- 
fpect  of  horses  or  beasts  of  draught  drawing  the  same,  and  tlie  additional 
tolls  or  penalties  for  overweight,  (except  as  before  excepted),  shall  be  paid 
io  the  some  manner,  to  all  intents  and  purposes,  as  if  no  exemption  or  less 
toll  had  been  enacted  or  allowed,  and  as  fully  as  all  other  waggons,  wains, 
cart4,  and  carriages,  and  horses  drawing  the  same,  ought  rcsi>cctively  to 
pay,  which  are  not  entitled  to  any  exemption  from  toll  in  the  whole  or  part, 
or  to  pay  a  less  toll  than  other  waggons,  wains,  carts,  and  carriages;  any 
law  or  statute  to  the  contrary  notwitlistanding." 

See  further  as  to  toUs  in  respect  of  narrow  wheels,  ante,  180  to  183. 

Sect  24.  "  No  toll  shall  be  demanded  or  taken  by  virtue  of  the  said  re-  iioi>cj.and»-nr- 

citcd  act  [3  Geo.  IV.  c.  126],  or  this  act,  or  any  other  act  or  acts  for  making  [k '^^'JiiSw'^'Vi"*'* 

or  maintaining  turnpike  roads,  for  any  horses  or  carriages  attending  or  go-  ex^ilpud  ftxmi^* 

ingto  attend,  or  returning  from  having  attended  his  Majesty,  or  any  oftlie  "^' 
rtijal  family;  any  thing  in  any  actor  acts  to  the  contrary  iiotwithst«mding.'* 

PenaUtf/or  CiaimiHy  ^.,  Ejctrnplion^—'nui  3  Geo.  IV.  c.  120,  s.  36, 


toU. 


190  )^i(t!)fDB5S,  2Eumpt1tt.                [fix.<i3). 

nxEUFTKiNB  ciiBcts,  "That  if  any  ptrrsun  or  peraoni  ahall,  by  any  fraudulent  or  collu- 

I'liuM  Toi  i,H^  tixc  mcniiii  wliatsoever,  claini   or  take  the  benefit  of  any  exemption  from 

PcnSiy.liut  ci-  toll  Qf  fruni  uvcnceigtil,  or  for  using  any  additional  hone  or  hones,  or  of 


fiuuiiiUiilT  uk-    ony  oth«r  exeniiitiuii  or  excniptioni  whatsoever  in  thii  act  contained,  e 
. —  .i_  ■ — u  .J    (iich  pcnon  shall,  for  every  such  offence,  forfeit  and  pay  any  aum  noi  ex- 
ceeding if.,  and  in  all  cases  the  proof  of  exemption  (ball  be  upon  the  pn- 


son  claiming  the  same." 
TrtingemmpUoB       By  0  Geo.  IV.  c.  77,  s.  17,   "  If  any  person  or  perMna  shall  claini  or 
"  take  the  benefit  of  any  of  the  exemption*  mentioned  in  any  local  turnpike 

act,  not  being  entitled  to  the  same,  every  such  person  shall,  for  every  incli 
olFcncc.  forfeit  ony  ram  nut  cxcei-ding  5/.;  and,  in  all  cases,  the  ^nof  of 
exemption  shall  be  upou  the  person  claiming  the  same." 

(18)  Secobcrs  of  Volls,  snB  yttults  for  •kaaion. 

vnt Ttmytrj at  By  the  3  Geo.  IV.  c  126,  s.  39,  it  is  enadetl,  "That,  if  any  penon, 

'""*■  subject  or  liable  to  the  payment  of  any  of  the  toll  or  tolls  under  and  1^  vir- 

tue of  this  or  any  oilier  act  of  Parliament,  for  maklag,  repairing,  or  nuis- 
taining  any  turnpike  road,  shall,  after  demand  thereof  made,  neglect  or  le- 
fuse  to  pay  the  same,  or  any  part  or  parts  thereof,  it  shall  be  lawfiil  for  the 
('ullcMoT  may  db-  pcrwm  or  penmns  authorized  or  appointed  to  collect  such  toUa,  by  hinuelf 
inin.  or  thcmselvcK,  or  talutig  iiuch  Bsiiistaiicc  as  he  or  Ihcy  shall  think  uecesiatj, 

to  seize  and  diittmiu  any  hone,  beast,  cattle,  carriage,  or  otJier  tiling,  upas 
or  in  reHped  of  wliich  any  such  toll  is  imposed,  together  with  their  re■pe^ 
tive  bridleii,  snddlcs,  genre,  harness,  or  accoutrements,  (except  the  bridle  at 
reins  of  any  liorse  or  other  beast,  separate  from  the  hone  or  bewt,)  or  anv 
carriage  in  rcapei't  of  ibe  horses  or  cattle  drawing  the  carriage  on  whics 
such  toll  ia  iuijMiacil,  or  any  uf  the  goods  or  chuttels  of  the  person  or  persool 
ir  It'll  ini)  rhiiiH  BO  Heglectiiig  or  refusing  to  pay ;  and  if  the  toll,   or  any  part  thereof  so 
•toyhri^RB  may   negh'cted  or  reHiscd  to  he  piiii,  nnd  the  reasonable  charges  of  such  seixuit 
tvulil.  and  distrcBB  shall  not  be  paid  witliin  the  space  at  four  days  nest  after  wdi 

•eiiure  and  distrcs:<  iiioile,  the  penion  or  persons  bo  seizing  and  distraining 
may  sell  the  liunc,  beast,  cattle,  carriages,  or  things  so  seixed  and  diatraia- 
ed,  or  a  sufHcicnt  part  thereof,  reluming  ibe  overplus  of  the  moDcy  to  arise 
by  such  sole,  (if  any),  and  what  shall  remain  unsold,  upon  demand,  to  the 
owner  thereof,  after  such  tolls  and  the  reasonable  charges  occanoned  by 
Boch  seizure,  distress,  and  sole,  sliall  be  deducted  (a)." 

Seel. '10.   ■' ir  niiy  (lispulc  ■"    '"  "  ... 
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riage,  go  off  or  pass  from  any  turnpike  road,  through  or  over  any  land  or     efcovery  op 

groiaiid  near  or  adjoining  thereto,  (not  being  a  public  highway,  and  such  toi  is. 

person  not  being  the  owner  or  occupier,  or  servant  or  one  of  the  family  of  cccdiog  sl,  for 

ne  owner  or  occupier  of  snch  land  or  ground)  with  intent  to  evade  the  «^'*(Ung  toll*. 

ptyment  of  the  toUs  sranted  by  any  act  of  Parliament;  or  if  any  owner  or 

occupier  of  any  such  land  or  ground  shall  knowingly  or  willingly  permit  or 

nffer  any  person,  (except  as  aforesaid),  with  any  horse,  cattle,  beast,  or 

onriage  whatsoever,  to  go  or  pass  through  or  over  such  land  or  ground, 

lith  intent  to  evade  any  such  tolls;  or  if  any  person  shall  give  or  receive 

hoBk  any  person  other  than  the  collectors  of  the  toUs,  or  foigc,  counterfeit, 

c  slter  any  note  or  ticket  directed  to  be  given,  with  intent  to  evade  the 

Crment  of  the  tolls,  or  any  part  thereof;  or  if  any  person  shall  fraudu- 
dy  or  forcibly  pass  througn  any  such  toll  gate  with  any  horse,  cattle,  beast, 
or  carriage ;  or  shall  leave  upon  the  said  road  any  horse,  cattle,  beast  or  car- 
riige  whatsoever;  by  reason  whereof  the  pajrment  of  any  tolls  or  duties  shall 
be  avoided  or  lessened;  or  shall  take  off,  or  cause  to  be  taken  off,  any  horse 
it  other  beast  or  cattle  from  any  carriage,  either  before  or  after  having 
fmBtA  throuffh  any  toU  gate,  or,  naving  paraed  through  any  toll  gate,  shall 
dierwardi  add  or  put  any  horse  or  other  beast  to  any  such  carriage,  and 
kam  therewith  upon  any  part  of  any  turnpike  road,  so  as  to  increase  the 
nmber  of  horses  or  other  beasts  drawing  the  said  carriage  after  the  same 
ihsO  have  passed  through  any  toll  gate,  whereby  the  payment  of  all  or  any 
d  the  tolls  shall  or  may  be  evaded;  or  if  any  person  shall  do  any  other  act 
vhatever  in  order  or  with  intent  to  evade  the  pajrment  of  all  or  anv  of  the 
tdk,  and  whereby  the  same  shall  be  evaded,  every  such  person  shall,  for 
Cfciy  such  offence,  forfeit  and  pay  any  sum  not  exceeding  5/." 

Sect.  20.  "  If  any  person  or  persons  shall  unload,  or  cause  to  be  un-  pauOty  on  un- 
hden,  any  goods,  wares,  or  merchandixe,  from  any  cart,  waggon,  or  other  }jlJ|JJ5/3i*'or* 
ciniage,  at  or  before  the  same  shall  come  to  any  turnpike  gate  or  weighing  oiiMnictiiig  the 
npa^  erected  by  virtue  or  in  pursuance  of  this  or  anv  other  act  made  for  52**'"''^  ulc 
die  repair  or  preservation  of  anv  turnpike  road,  or  snail  load  or  lay  upon  waggonTAc.  and 

ndi  cairiaffe  after  the  same  shall  have  passed  any  such  turnpike  or  weigh-  oonaueediog  Mk, 

-  ^^  J  i.'^j'xl.  i^n.  on  the  driver. 

mg  engine,  any  goods,  wares,  or  merchandize,  taken  or  unladen  from  any 

hone,  cart,  or  other  carriages,  belonging  to  or  hired  or  borrowed  by  the 
■one  waggoner  or  carrier,  in  order  to  avoid  the  payment  of  the  said  respec- 
tive duties  payable  for  overweight;  or  if  any  person  shall  so  unload  in 
Older  to  carir  considerable  quantities  of  goods  through  any  turnpike  gate  or 
by  any  weigning  engine  in  one  and  the  same  day,  and  thereby  pay  less  toll 
at  focli  toinpike  gate  or  weighing  engine  than  would  have  been  paid  if 
anch  goods,  wares,  or  merchandixe  had  not  been  so  unladen;  or  if  any 
dmrcr  of  any  wagnron  or  cart  shall  not  wait  a  reasonable  time,  whilst  any 
other  carriage  shaD  be  we^hed,  which  shall  have  come  to  the  weighing  en- 
gine  before  the  carriage  ofwhich  he  shall  be  the  driver;  or  if  the  driver  of 
any  waggon  or  cart  shall  refuse  or  delay  to  remove  or  drive  any  such  wag- 
gon or  cart  from  the  weighing  machine,  in  order  by  such  neglect  or  refusal 
to  impede  or  delay  the  weighing  of  any  other  waggon  or  cart,  or  shall  turn 
or  dnve  oat  of  any  road  in  order  to  avoid  or  evade  the  weighing  of  any 
waggon  or  cart;  each  and  every  person  so  offending  in  any  of  Uie  cases 
afinesaid,  and  being  thereof  lawnmy  convicted  before  one  or  more  justice 
or  justices  of  the  peace  for  the  limit  where  the  offence  shall  be  committed, 
i^on  the  oath  of  one  or  more  crediUe  witness  or  witnesses,  shall  forfeit  and 
pay  the  sum  of  51.,  to  be  levied  upon  the  goods  and  chattels  of  the  owner  of 
such  cart,  waggon,  or  other  carriage ;  and  each  and  every  driver,  not  being 
the  owner  of  such  waggon  or  carnage,  so  offending,  and  being  thereof  con- 
victed as  aforesaid,  sluul  forfeit  and  pay  any  sum  not  exceeding  40s, ;  and  in 
case  €i  non-payment  thereof^  shall  oe  committed  to  the  house  of  correction 
ibr  any  time  not  exceeding  two  calendar  months." 
See  further  as  to  obstructing  the  weighing  of  carts,  &c.,  ante^  179. 

As  to  the  penalty  for  claiming  to  be  exempt  from  toll,  see  the  3  Geo.  IV.   cuimiug  cxemp. 
c.  126,  s.  36,  and  9  Geo.  IV.  c.  77,  s.  17,  ante,  190.  «*««• 


■■^^-■y-       X.  {ntnrin.  XusaiuK,  anb  Smumaiias.  BrairbUs  anti 
^9tnus!nitcnt5  Jot. 

.',  'y  >.v  H[ici<i  oC  1.  Divhes.  Dnfns.  dcr.: — 2.  Trra  ud  Hedges. &c.; — >1.  En- 

iT»thiBtr.>: — I.  lji\ir^  RubbUh.  Arc- :— A.  Gate«  and  Windmills:— 6.  Dogi; 
— T.  Catt^fTt-lticrtd  ''T  Slaving; — s.  Ridisp  or  Driiin^  on  Footwi\a;—9. 
Iinptt>fH!r  Orivinzof  CaiTi&r«.  Cant,  ice-  or  witliaul  Owners'  Nunes  there- 
c-n:— 10.  Lrinp  (U3»r  Cuu:— 11.  Tire*  of  Wh«*l»:— 12.  Skidtani;  13. 
Dt^trri^ina  Tumpikt-  Gaie*.  &c-: — ^And  1-1.  Other  Injuric«Bnd  Annoyum 
not  before  rtiumerated : — w.  Dsmaqrnf  Brrdeex.  l:c. :  Draving  Timber;  Id- 
juHn;  Ri«d:  SUuehlfrin^  Catiie:  Ohoructinz  Pveenfren:  Ll|:ht>in  Black- 
tmitht'  Shopf:  tfarnKre*:  Baiting  Bull^:  Playine  Games:  LeavinE  Cait^ 
&c.:  Timber.  &c.:  Running  Water.  &C.:  Svinr.  ice.:  Leaving  Blacks  ti 
Slone:  Damnpng  Lainp<:  Tabic*  of  T(^:  Poats:  Building*;  Diaias; 
Scrapings  of  itiiad:  Sarpit«.  &-c. 

For  the  ajiprfheniion  of  otfenden,  and  the  mode  of  inflietiiig  the  poul- 
lics  and  punishmenti  in  general,  lec  the  SectiiKU,  XII.,  XIll.,  XIV.,  XV. 

(l)Silchts,  Vrsiiw,  &c. 

!•./•'.  i^t  The  3  Geo.  IV.  c.  126.  r.  113.  enaets,  "  That  ditchei,  draini,  or  water- 

i*<ih'>hall     couraen,  of  a  milicienl  depth  and  breadth,  for  the  kcejung  ali  turnpike  roadi 

lb  inttir>r'   diy,  and  convoying  the  water  from  the  same,  rhell  be  made,  scoured,  eleuit- 

iig'flwiiJi/   '^  B"^  '"Pl  opi-'tl>  'nd  lUlScient  trunks,  tunnels,  plats,  or  bridges,  shall  he 

made  and  laid  where  any  carria^re-iravi  or  foot-ways  lead  out  of  the  nid 

lumpikc  roods  inlo  the  lands  or  ground  adjoining  thereto,  by  the  occupift 

yrairlifault  Or  occiipiers  of  »uch  land»  or  grounds;  and  even'  Mtson  or  persons  who 

<ic<lin|i:v.      nhall  occupy  any  lands  or  grounds  adjoining  to  or  lymg  near  such  turnpike 

rond  through  which  the  water  hath  used  to  ^ss  from  the  aaid  tumjnkeroa^ 

shall  and  is  and  are  hereby  required,  from  time  to  time,  as  often  as  occawH 

sliull  be.   In  open,  cleanse,  and  scour  the  ditches,  watercoiuws,  and  dnio^ 

for  nicli  water  to  pass  without  obstruction ;  and  that  evety  person  makiif 

default  in  any  of  the  matlen  or  things  aforesaid,  after  ten  days'  notice  !• 

him,  her,  or  them  given,  shall,  for  ever}'  such  oficnce,  forfeit  any  nun  not 

exceeding  5l." 

r>  NIX-. aj.li         K'-''^-  m.  "That  it  shall  be  lawfitl  for  the  surveyor  of  every  turnpike 

nmy  Ik         road,  and  Kuch  person  as  he  or  they  shall  appoint,"  *'  to  turn  any  walci- 

coursCB,  siokH,  or  dj«ins  running  into,  along,  or  out  of  any  turnpike  road,  tr 
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tuning  and  reDairing  such  eutter,  drain,  sink,  sewer,  or  under-drain,  shall        ditches, 
be  borne  and  defrayed  equally  or  in  proportions  by  the  trustees  or  commis-      drains,  &c. 
ttoners  of  such  turnpike  road,  and  the  inhabitants  of  the  town,  hamlet,  vil-  a  n«o.  4,  c.  iss. 
kge,  street,  or  place,  using  the  same;  and  in  order  to  ascertain  the  propor- 
tioii,  and  recover  such  expenses,  the  surveyor  of  the  turnpike  roaa  under 
<r  tt  the  sides  or  near  to  which  such  gutter,  drain,  sink,  sewer,  or  under- 
dnin,  shall  be  situated,  shall,  as  often  as  shall  be  requisite,  repair  the  same, 
and  shall  then  make  out  an  account  of  the  costs  and  expenses  of  such  re- 
fsition,  and  produce  the  same  to  any  two  or  more  justices  of  the  peace 
ading  for  the  county  or  place  where  such  gutter,  drain,  sink,  sewer,  or  un- 
der^rain,  or  so  much  thereof  as  shall  be  rn>aired,  shall  lie;  and  it  shall  An  account  of  the 
nd  may  be  lawful  for  the  said  justices,  and  they  are  hereby  authorized  and  Jo'lbeWdbdSe'* 
CBDowered,  to  examine  the  accounts  and  statements  to  be  produced  to  them,   two  hutkca.  who 
ml  to  inquire  as  to  the  persons  using  such  gutter,  drain,  sink,  sewer,  or  '^ '*"*^tobe 
mider-drain,  and  to  proportion  the  amount  to  be  paid  by  the  trustees  or  paid  by  the  pw- 
rammissioners  of  the  turnpike  road,  and  by  the  inhabitants  and  persons  "^ 
■ing  such  gutter,  drain,  sink,  sewer,  or  under-drain  respectively,  and  to  fix 
ad  ascertain  the  amount  of  such  proportion,  as  they  the  said  justices  shall 
deem  just  and  reasonable,  to  be  paid  by  the  said  several  parties  respectively ; 
ad  if  any  person  or  persons  shall  neglect  or  refiise  to  pay  the  sum  direct- 
ed by  the  nid  justices  to  be  paid  by  mm,  her,  or  them,  the  same  shall  be 
levied  by  distress  and  sale  of  the  goods  and  chattels  of  the  person  or  persons 
m  neglecting  or  refusing,  by  a  warrant  under  the  hands  and  seals  of  any 
tvo  or  more  justices  of  the  peace,  acting  for  the  county  or  place  where  such 
poion  or  penons  shaU  resiae." 

StiL  4  Geo.  IV.  c  95,  s.  67,  enacts,  "  That  it  shall  be  lawful  for  tlie  siuv  surveyon  mav 
ftjat  and  surveyors,  and  such  other  person  and  persons  as  shall  be  appoint-  ^'^'^^  dnlm,  &c. 
cd  by  the  trustees  or  commissioners  of  any  turnpike  road,  from  time  to  time 
to  cQty  make,  or  maintain  drains  or  watercourses  upon  and  through  any 
lands  lying  contiguous  to  any  such  road,  and  also  to  make  ditches  m  such 
places,  and  in  such  manner  as  such  surveyor  and  surveyors,  by  order  of 
waAt  tmstees  or  commissioners,'  shall  judge  necessary;  and  make  sufficient 
fences  and  barriers,  and  other  erections,  on  any  part  or  parts  of  the  said 
nad,  in  order  to  prevent  any  rivulet  or  current  of  water  n-om  flooding  the 
same,  as  such  surveyor  or  surveyors  shall  judge  necessary;  making  such 
Miftiifiiction  to  the  owners  or  occupiers  of  such  lands  so  to  be  used,  cut 
dffoufffa,  or  built  upon,  for  the  damages  which  they  or  any  of  them  may  sus- 
tain hereby,  as  such  trustees  or  commissioners  shall  judge  reasonable;  and 
in  case  of  any  difference  between  such  owners  or  ocupiers  and  such  trustees 
or  commissioners  touching  such  damages,  the  same  shfill  be  finally  settled 
by  any  two  or  more  justices  of  the  peace  for  the  county,  city,  or  place  in 
which  such  road  shall  lie  or  be  situate  (a)" 

See  farther  as  to  the  drains,  &c.  in  highways,  ante,  61,  62. 


(2)  Ztstn  anto  iprHgrK^  &(. 

Stat.  3  Geo.  IV.  c.  126,  s.  116,  enacts,  "That  the  owners  or  occupiers  of  ownenofBdjoin- 
the  land  next  a^oininjg:  to  every  turnpike  road,  shall  cut,  prune,  and  trim   SSIheSei*«nd* 
tfieir  bedffes  to  the  height  of  six  feet  from  the  surface  of  the  ground,  and  brandMoftrM* 
abo  cut  down,  prune,  or  lop  the  branches  of  trees,  bushes,  and  shurbs,   jjjjrucitag  the 
crowing  in  or  near  such  hedges,  or  other  fences  adjacent  thereto  (such 
wDces,  trees,  bushes,  or  shruM,  not  being  in  any  garden,  orchard,  planta- 
tion, walk,  or  avenue  to  a  house,  nor  any  tree,  bush,  or  shrub,  being  an  or- 
nament or  shelter  to  a  house,  unless  the  same  shall  hang  over  the  road,  or 
any  part  thereof,  in  such  a  manner  as  to  impede  or  annoy  any  carriage  or 
person  travelling  thereon),  in  such  manner,  that  the  turnpike  road  shall  not 


(a)  As  to  the  liability  of  trustees  for  an  injury  arising  from  the  cutting  of  drains, 
ftc,  see  tatie,  135,  136. 


I9t>  |^lg!)b)a!]S,  ^umiiftr.  [fx.(3). 

Tni:B<  ilsd       be  prdiidicFd  by  the  shade  tlicrcof,  and  that  the  nin  and  wind  msy  not  be 
HE  HUM.         excluaod  from  >uch  turnpike  road  to  the  damage  thereof;  and  that  if  meh 
;i  Ucu.  4.  c.  Ifll.       owner  or  ocmpier  shall  not,  within  ten  days  after  notice  given  by  the  nir- 
veyor  fur  that  purpose,  cut,  prune,  and  trim  nich  liedges,  or  cut  down, 
,   prune,  or  trim  such  brancheti  of  trees,  builies,  and  ahnib*  in  manner  afare- 
•fl»^jrho  imi     said,  it  ihail  and  may  be  lawful  for  the  said  surveyor,  and  he  i«  hereby  r^ 
iNii«Tiiirj!^hi'at  qnin-'d  to  make  coDiplaint  thereof,  to  some  justice  of  the  limit  where  such 
^!^i?  ^  J*      turnpike  road  shall  Qe,  who  shall  summon  the  occupier  of  such  lands  before 
"".If  ."."     tilni    In  nn>nroT  the  laid  complaint;  aud  if  it  shall  appear  to  such  justice 
.ipier  has  not  complied  with  the  reqiusites  of  this  act  m  that 
behalf,  it  shall  and  may  be  lawfiil  for  such  justice,  upon  beerine  the  sur- 
veyor and  occupier  of  such  land,  or  hia  agent,  (or  in  default  of  liis  or  her 
appearance,  upon  luiving  due  proof  of  the  service  of  such  summons),  and 
considering  the  circumstances  of  the  case,  to  order  such  hedfc*  to  be  cut, 
trimmed,  and  pruned,  and  such  branches  of  trees,  bushes,  and  shrubs  to  be 
cut  down  or  pruned,  or  trimmed  in  Biu:h  manner  as  may  beat  answer  tha 
purposes  aforesaid ;  and  if  the  occupier  of  such  lands  shall  not  obey  lueb 
order  within  ten  days  nflcr  it  shall  have  been  made,  and  he  or  she  shall 
have  had  due  notice  tliereof,  he  or  she  shall  forfeit  the  sum  of  2*.  for  evei; 
twenty-four  feet  in  length  of  such  hedge  which  shall  be  so  neglected  to  M 
cut,  trimmed,  and  ^nmed,  and  tliesum  of  2rf.  for  evet;  tree,  bush,  or  shnib 
which  shall  be  so  directed  to  be  cut  down,  pruned,  or  trimmed;  and  the  •!» 
'    veyor,  in  case  of  such  default  nude  by  the  occupier,  shall,  and  he  is  hei^ 
required  to  cut,  pnme,  and  trim  such  hedges,  and  to  cut  down,  prune,  er 
trim  such  brunches  of  trees,  bushes,  and  shrubs,  in  the  manner  directed  by 
such  order,  and  auch  occupier  shall  be  charged  with  and  pay,   over  and 
above  the  suid  penalties,  the  charges  and  expenses  of  doing  the  Bame,or,in 
delault  thereof,  such  charges  and  expenses  shall  be  levied,  together  with 
the  said  forfeitures,  upon  his  or  her  goods  and  cliattels,  by  w 


sssr" 


ir  aa  is  authorized  for  forfeitures  iucuRcd 


1'usticc  of  the  peace,  i 
ly  virtue  of  this  act. 

SccL  117  enacts,  "That  no  person  or  persons  shall  be  compelled.  Dor  my 
■un'cyur  permitted,  by  virtue  of  this  act,  to  cut  or  prune  any  hedge  at  any 
other  time  thno  between  the  last  day  of  September  and  Uie  last  d«y  at 

The  road  is  only  the  surface  over  which  the  public  liaa  a  right  to  P**^ 
and  not  the  liedgcB  and  fences  on  each  side,  which  the  owners  of  the  land 
are  bound  to  repair,  although  the  trustees  of  a  turnpike  road  made  nicb 

fences,  iiiul  fur  9C\  oral  years  roiiaired  them.  it.  v.  CtiiiniiisniiHera  ofLtaHiliio, 
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or  harrowing  the  adjacent  lands,  shall  turn  his  or  their  plough  or  harrow  in       encroacii- 

or  upon  any  land  or  ground  within  the  distanees  aforesaid  from  the  middle        ments  on 

or  centre  of  any  turnpike  road  made  or  to  he  made,  or  make  any  other  en-  koads. 

croAchment  on  any  turnpike  road  within  the  distanees  aforesaid  from  tlie   sceck 4.~&~iior~ 

■iddle  or  centre  thereof;  every  person  so  offending  shall  forfeit,  for  every  certain  distaiKe  of 

Mch  ufience,  40«.  to  such  person  as  shall  make  information  of  the  same ;  and  {^  ^2^*  ''^^'°'' 

k  ihall  be  lawful  for  the  trustees  or  commissioners,  who  have  the  care  of  any   Encnwdnncnu  to 

neh  road,  to  cause  such  dwelling  house  or  other  building,  hedge,  ditch,  or  be  removed. 

katt,  drain,  sink,  watercourse,  gutter,  or  other  encroachment  to  be  taken 

iMTD  or  filled  up,  or,  where  any  ditch  shall  be  filled  up  or  obstructi^d,  to  be 

opmed  and  cleansed  at  the  exnense  of  the  person  or  persons  to  whom  the 

■Be  shall  belong;  and  it  shall  and  may  be  lawfid  for  any  one  or  more 

judoe  or  justices  of  the  peace  of  the  county  where  such  offence  shall  be 

tmamUcOf  upon  proof  thereof  to-  him  or  them  made  upon  oath,  to  levy,  as 

vdl  the  expenses  of  taking  down  or  filling  up  or  cleansing  such  dwelling- 

kase  or  otner  building,  hedges,  ditches,  drains,  or  other  encroachments  as 

lAreuid,  as  the  several  and  respective  penalties  hereby  imposed,  by  distress 

md  sale  of  the  ofiender's  goods  and  chattels,  rendering  the  overplus  (if  any) 

IB  the  owner  on  demand.' 

Unless  expressly  declared  otherwise,  the  soil  of  a  road  belongs  to  the  ori-  Soil  and  iUim,  who 
pad  proprietor  of  the  land.  Davison  v.  Gill,  1  East,  69.    The  landowners  ^""^^^  ^ 
m  cadi  side  are  in  general  presumed  to  be  the  owners  of  narrow  slips  on 
cscfa  ode.     Stevens ▼.  Whistles,  11  East,  51 ;  Lqfflt,  358;  7  Tarnit.  39;  Com. 
Dif.  Ckemm.    See  further  as  to  these  points,  ante,  8,  128. 

Af  to  tkb  oBbace  as  regards  highways  in  general,  see  ante,  62. 


(4)  ftastng  ttubbteh^  &c. 

Bv  Stat  3  Geo.  IV.  c.  126,  s.  114,  it  is  enacted,  **  That  it  shall  be  law-  Laying  rubbUi, 
fid  lor  the  surveyor  of  every  turnpike  road,  and  such  person  as  he  or  they  ^^^ 
iksU  mMimt,  to  remove  and  prevent  all  annoyances  on  every  part  of  every 
ftmipike  road,  by  filth,  dung,  ashes,  rubbish,  or  any  other  matter  or  thing 
vhataoever,  being  laid  or  thrown  upon  any  turnpike  road,  or  upon  an  v  open 
common  or  waste  land  within  eighty  feet  of  the  centre  thereof,  and  to  dispose 
cf  the  same  for  the  benefit  of  such  rood,  in  case  the  owner  thereof  shall  neg-  Removal  of. 
lect  to  remove  the  same  within  twelve  hours  after  notice  in  writing,  signed 
by  any  two  trustees,  or  the  surveyor  of  such  rood,  given  to  such  owner  for 
mat  purpose,  or  in  case  the  owner  is  not  known,  then  after  a  like  notice 
■fixed  for  thiree  days  on  the  nearest  turnpike  gate ;  [and  to  turn  any  water- 
eonnea,  sinks,  or  drains  running  into,  along,  or  out  of  any  turnpike  rood,  or 
any  part  thereof,  to  the  prejudice  of  the  same,  and  to  open,  scour,  and  cleanse 
any  watercourses  or  ditches  adjoining  to  any  turnpike  road,  and  make 
the  same  as  deep  and  large  as  he  shall  think  proper  and  necesory,  in 
esse  the  owners  or  occupiers  of  the  adjoining  lanos  shall  neglect  to  open, 
foouTy  or  cleanse  such  watercourses  or  ditches  after  seven  days'  notice  in 
writing  given  for  that  purpose]  (a) ;  and  the  charges  thereof,  and  of  removing 
any  annoyances,  to  be  settled  by  any  one  or  more  justices  of  the  peace  of 
the  coonQr  or  place  where  such  part  of  the  turnpike  road  shall  lie,  shall  be 
icimbaned  to  the  said  surveyor  oy  such  owners  or  occupiers,  and  the  same 
shall  be  recovered  in  such  manner  as  the  penalties  and  forfeitures  are  herein- 
after directed  to  be  recovered;  and  if,  after  the  removal  of  any  of  the  said  Penalty  for  a  le- 
miojaDceii^  any  person  shall  again  offend  in  the  like  kind,  every  such  per-  cood  oJfinice,  fi/. 
ioii  shall,  fbr  every  such  ofienco,  forfeit  and  pay  any  sum  not  cxcceduig  5/." 
Sees.  141,  l43,;Mt<,  205. 

And  see  the  general  provision,  s.  121,  jfost,  201,  202. 

Ai  to  this  offence  as  regards  highways  m  general,  see  ante,  63. 


(a)  See  this  part  of  the  provision,  aale,  192. 


tnry  to  the  meanine  of  this  act,  ihal^  within  fi 


(5)  Asms  anB  nttnlimUIt. 

By  itat.  3  Geo.  IV.  c.  126,  *.  125,  it  is  enacted,  •■  That  no  door  a 
□fan;  building,  park,  paddock,  field,  or  inclonire  whataoever,  iliaU  be 
to  open  into  or  towards  any  part  of  any  turapike  road,  or  of  aaj  Am 
belonging  thereto,  ur  be  niflered  to  continue  lo  to  open,  except  the  ha 
poit  (hereof  shall  be  fixed  or  placed  so  for  fram  the  centn  of  aaj 
of  such  turnpike  road,  as  that  no  part  of  such  door  or  gate  shall, 
open,  project  over  any  part  of  luch  turnpike  rood,  or  any  footoatl 
loDging  thereto;  and  Uie  occupier  or  occupiers  of  any  auch  building, 
Hodock,  field,  or  inclosure  having  any  door  or  gate  opening  outwards 
'  al^  within  fourteen  days  at^  iM 
'ly  or  in  vriting,  from  the  m 
T  gate  to  be  bung,  so  that  i> 
of  the  same,  when  open,  dhall  project  over  any  part  of  such  tumiuke 
or  any  footpath  belonging  thereto ;  and  in  de&ult  theretif,  the  surre; 
the  said  turnpike  road  is  hereby  authorized  to  cause  the  door  or  gate 
hung  according  to  the  intention  of  this  act;  and  the  person  or  penoiu 

^ of  such  neglect  or  de&ult  shall,  upon  complaint  made  to  any  justice  ( 

M  cuicdiBg  41k.    tices  of  the  peace  acting  in  and  for  the  county  or  place  where  such  D 
shall  appear,  and  upon  conviction  upon  the  oath  of  one  credible  «i 

Say  lo  such  surveyor  such  sum  as  the  said  justice  or  juitice*  shall  diic 
efray  the  expense  of  making  the  alteration  and  hanging  such  door  tn 
and  sliall  also  forfeit  and  pay  a  fiirther  suni  not  exceeding  40s.  for  hll 
or  their  neglect  therein,  to  he  fixed  by  and  at  the  discretion  of  the  just 
justices  before  whom  such  conviction  ahall  be  made." 
fo  windnin  lo  be  Sect.  127  enocts,  "  That  no  person  shall  bercaAer  erect,  or  canai 
J^JdJj"'^^'"''  windmill  to  be  erected  within  the  distance  of  two  hundred  yards  fron 
part  of  any  turnpike  road,  under  the  penalty  of  5'.  for  each  and  ever 
such  windmill  bIidII  continue :  provided  always,  that  nothing  herein  cd 
ed  shall  he  construed  to  render  lend  the  re-erection  or  continuance  o 
windmill  in  any  case  where,  by  the  common  law,  such  windmiU  shal 
public  or  private  ni" " 
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§x.  (8).  Cattle  Tet/iered  or  Strayi?igy  Sfc.  197 

iheep,  swine,  or  oUier  beast  ur  cattle  so  impounded,  pay  the  sum  of  2s.,        cattlb 

tugether  with  the  reasonable  charges  and  expenses  of  impounding  and  keep-    tctherbd  or 

ing  the  same,  to  the  treasurer,  clerk,  or  surveyor  of  the  road,  on  which  the    •trayino,  arc. 

beast  so  impounded  shall  have  been  found ;  the  said  sum  of  2s.  for  each  ^  o«>-  4»  c  tts. 

betst,  to  be  applied  to  the  use  of,  and  in  aid  of  the  tolls  of  such  road;  and  Uotii  paymcot  of 

m  case  the  said  penalty,  charges,  and  expenses  shall  not  be  paid  within  five  **""*'''*  *** 

dqn  after  such  impounding,  (notice  being  thereof  first  given  to  the  owner, 

if  known,  at  the  tune,  or  if  not  known,  by  afiixing  written  notices  at  the 

two  next  toll  eates  on  the  road  nearest  to  the  place  where  the  same  shall  be 

■pounded),  it  shall  and  may  be  lawful  for  any  one  or  more  justice  or  juft- 

tioet  of  the  peace  of  the  county  or  place  where  the  offence  shall  have  been 

eomniitted,  to  order  every  such  horse,  ass,  sheep,  swine«  or  other  beast  or 

cattle  to  be  sold,  except  wnere  it  shall  be  made  to  appear  to  such  justice  or 

JQrtioet,    that  the  horse,   ass,  sheep,  swine,  or  otner  beast  impounded, 

neaped  irom  any  inclosure  by  any  gate  or  fence  being  wilfully  or  negli- 

gcnUy  left  open  or  destroved  by  any  person  not  being  owner  or  occupier 

•f  soch  incloeure,  or  employed  by  sucn  owner  or  occupier,  in  which  case 

neh  justice  or  justices  may  remit  the  said  penalty ;  and  the  money  arising 

flam  such   sale,  after  deducting  the  said  penalty  and  charges  and  ex- 

pcDsca  of  impounding,  keeping,  and  selling  every  such  horse,  ass,  sheep, 

•vine,  or  other  beast  or  cattle,  shall  be  paid  to  the  person  whose  property 

iks  same  so  sold  shall  appear  to  have  been ;  and  in  case  the  owner  thereof 

ikaD  not  be  known,  and  no  application  shall  be  made  for  the  money  arising 

tnm  rach  sale  within  twenty-one  days  after  such  sale  shall  have  taken  place, 

ihe  said  money  shall  be  appHed,  aner  deducting  the  said  charges  and  ex- 

Mnsei,  in  the  same  manner  as  the  said  penalty  of  2s.  is  hereinbefore 

diiorted  to  be  apphed:  provided  always,  that  no  owner  of  any  horses,  asses,   LimJting  tiw  n- 

ikeepf  swine,  or  other  beasts  or  cattle  impounded  as  aforesaid,  shall  in  any  ^ntoCpaMky. 

CMe  pay  more  than  the  sum  of  5/.  over  and  above  the  charges  and  expenses 

tf  impounding  and  keeping  the  same,  for  any  number  of  horses,  asses,, 

■keep,  swine,  or  other  beasts  or  cattle  impounded  at  one  time :  and  provided  rmic  orpstturage 

alwajrs,  that  nothing  in  this  clause  shall  he  deemed,  taken,  or  construed  to  not  uk«n  away. 

extend  to  take  away  any  right  of  pasturage  which  may  exist  on  the  sides  of 

say  tarnpike  roads.*' 

By  Stat  3  Geo.  IV.  c.  126,  s.  123,  it  is  enacted,  '^Thatin  case  any  person  ninMihif  penon* 
or  persons  shall  release,  or  attempt  to  release,  any  cow,  horse,  ass,  swine,  EJjJSi?''**^** 
or  other  live  stock  or  cattle  whicn  shall  be  seized  fur  the  purpose  of  being 
impounded  under  the  authority  of  this  act,  from  the  pouna  or  place  where 
die  same  shall  be  so  impounded,  or  shall  pull  down,  damage,  or  destroy  the 
Mme  pound  or  place,  or  any  part  thereof,  or  any  Ipck  or  bolt  belonging 
thereto,  or  with  which  the  same  shall  be  fastened,  or  shall  rescue  or  release, 
er  attempt  to  rescue  or  release,  any  distress  or  levy  which  shall  be  made 
mder  the  authority  of  this  act,  until  or  before  such  cow,  horse,  ass,  swine, 
or  other  live  stock  or  cattle  seized  or  so  impounded,  or  such  distress  or  levy 
so  made,  shall  be  discharged  by  due  course  of  law,  every  person  so  oficnJ- 
ing  shall,  upon  conviction  thereof  before  any  one  of  his  Majesty's  justices 
of  the  peace  for  the  county  or  place  where  the  ofience  shall  have  been  com- 
mitted, either  upon  confession  of  the  party  or  parties  offending,  or  upon 
Ae  oath  of  one  credible  witness,  and  ^iniich  oath  the  said  justice  is  herel^ 
tthoffiaed  and  empowered  to  administer,  be  committed  by  such  justice,  by 
vmmnt  under  his  tiand  and  seal,  to  the  common  gaol  or  house  of  correction 
of  such  of  the  said  counties  wherein  the  said  offence  shall  have  been  com- 
mitted, there  to  remain  without  bail  or  mainprize  for  any  time  not  exceed- 
mg  three  calendar  months." 


(8)  HtHing  or  Sribtng,  tct.  on  #ooli»as0. 

The  7  fr  6  Geo.  IV.  c.  24,  s.  16,  enacts,  "That  if  any  person  shall  injure, 
damege,  incumber,  ride  upon,  drive  upon,  or  otherwise  use  any  public 
feotpath  or  causeway  by  Uie  side  of  and  adjacent  to  any  turnpike  road,  to 
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l^igtltDaM,  Sonififci.  [i  x.  (i). 

the  pnjudicF,  uinoyancF.  intemiptiun,  or  pt^nonal  daiuier  of  any  penaa 
travpUing  themn.  rven'  pmon  to  offending  ihall  be  Uoble  to  the  Mme 
pcnaltinin  rtipect  of  such  olfrnces  as  by  th«  acts  liereiobefore  rerited  f^Ga^ 
lY.  c.  136;  4  Geo.  IV.  f.95]  are  impmed  in  respect  of  such  offencea,  whe- 
ther such  footpath  or  caiurway  be  madr,  maintauietl,  and  repaired  bj  tha 
tniateen  of  the  turnpike  road  thereunto  adjoining,  or  by  the  inhabitanti  cf 
the  parish  trherein  luch  footpath  or  cauaeway  is  lituutcd,  or  by  any  other 
penon  whatever." 

See  the  more  confined  provision  in  the  3  Geo.  IV.  e.  126,  a.  121,  re- 
lating to  (hi*,  poil,  201. 

(9)  9tnfrD)pcr  flribing,  Ut.  tX,  Cxrriagei,  CartK^  Jtt.  iiiS 
bitlhout  flames  of  Abmrra,  8cc.  thtrcsn. 

Sut.  3  Geo.  IV.  c.  r->G,  s.  130,  enacts,  "That  it  shall  and  may  be  lawful 
for  any  one  person  to  act  as  the  driver  of  two  carts  on  any  tuiiipike  tiM^ 
and  for  such  cans  to  pass  and  travel  on  anv  turnpike  road,  being  only  im- 
der  the  care  and  superintendence  of  «uch  niiglc  person:  providM  alwayi, 
that  such  cart*,  when  under  the  enre  of  only  one  person,  shall  not  be  drawn 
by  more  than  one  hone  each,  andlhehorw  of  the  nindereart  shall  be  attach- 
ed by  a  rein  or  reins  to  the  back  ofthecnrt  which  shall  be  foremost;  and  in 
case  the  said  hono  shall  not  be  so  attached,  the  drirer  of  the  aaid  carta  iliaD 
forfeit  the  sum  of  20i.,  tn  be  recovered  aa  other  penaltiea  are  by  thit  act  ta 
be  recoreri'd :  provided  also,  that  thia  enactment  shall  not  extend,  at  be 
construed  to  extend,  to  carta  travelling  on  any  tnmpike  icnkI  within  ten 
miles  from  the  cities  of  London  or  Westminster. 

Seel.  131,  after  reciting  that  '  Whereas  numbers  of  carta  and  waggMU, 
'  and  frequently  more  than  one,  are  intrusted  to  the  care  of  children,  who 
are  unable  tn  guide  the  horses  drawing  the  same;'  enacts,  "  That  no  cart 
or  waggon  travelling  on  any  turnpike  road  shall  be  driven  by  any  pemo  or 
persons  who  shnll  not  be  of  the  fiill  age  of  thirteen  yeara,  undn  •  p^^ltf 
not  exceeding  10>.,  to  bo  paid  by  the  owner  of  such  cart  or  waggon, ' 

Sect.  132,  afler  reciting  that  '  Whertaa  many  accidents  haimsn,  nd 
great  mischiefs  are  frequently  done,  upon  streets  and  highwaya,  beinf  tmn- 
pike  roads,  by  the  negligence  or  wilAd  misbehaviour  of  persona  driving  car- 
riages thereon ;'  enacts,  "  That  if  the  driver  of  any  waogou  or  cart  vL  tay 
kind  shall  ride  upon  any  such  carriages  in  any  turnpike  road,  not  having 
some  other  person  on  foot  or  on  horseback  to  guide  the  aanie,  (such  light 
s  are  usually  driven  with  reins,  and  are  then  conducted  bj  ac 


>).]  Improper  Drivings  ^c. 

•ce  of  the  limit  where  such  offence  shall  be  committed,  or  where  such 
CT  shall  be  apprehended,  shall,  for  every  such  offence,  forfeit  any  sum 
[flffding  40t.,  in  case  such  driver  shall  not  be  the  owner  of  such  caiv 
and  in  case  the  offender  be  the  owner  of  such  carriage,  then 
im  not  exceeding  5/. ;  and  in  either  of  the  said  cases  shall,  in  default 
meiit,  be  committed  to  the  house  of  correction  for  any  time  not  ex- 
ig  one  month,  unless  such  forfeiture  shall  be  sooner  paid;  and  every 
fariver  offending  in  either  of  the  said  cases,  shall  and  may,  by  the  au- 
Y  o£  this  act,  with  or  without  any  warrant,  be  apprehended  by  any 
I  or  persons  who  shall  see  such  offence  conunitted,  and  shall  be  con- 
before  some  justice  of  the  peace,  to  be  dealt  with  according  to  law ; 
'any  such  driver,  in  any  of  the  cases  aforesaid,  shall  refuse  to  discover 
ime,  it  shall  and  may  be  lawful  for  the  justice  of  the  peace  before 

I  he  diall  be  taken,  or  to  whom  any  such  complaint  shall  be  made,  to 
it  him  to  the  house  of  correction  for  any  time  not  exceeding  three 
■^  or  to  proceed  against  him  for  the  penalty  aforesaid,  by  a  descrip- 
f  his  person  and  the  offence  only,  without  adding  any  name  or  desig- 
I,  but  expressing  in  the  proceemngs  that  he  remsed  to  discover  his 

L  4  Geo.  IV.  c.  95,  s.  73,  enacts,  "  That  in  case  the  driver  of  any  wa^^on, 
t  of  any  coach  or  other  carriage,  shall  offend  against  any  of  the  proMsions 
f  act  for  making  or  maintaining  any  turnpike  road,  or  the  said  recited 
Geo.  I V.  c.  1 26]  or  this  act,  whereby  any  penalty  shall  be  incurred,  and 
reftise  to  give  nis  name,  or  shall  abscond  or  absent  himself  so  as  not 
fimnd,  then  it  shall  and  may  be  lawfiil  for  any  justice  of  the  peace 
whom  complaint  shall  be  made,  and  he  is  hereby  required  to  issue  a 
ons^  requirmg  the  owner  of  such  waggon,  cart,  or  other  carriage  to 
r  httore  mm  to  answer  the  matter  of  such  complaint ;  and  if  such  own- 

II  iduse  or  neglect  to  appear,  or  appearing  shall  not  then,  or  within 
yu  tiiereafter,  produce  tiie  driver  so  offending,  or  disclose  his  name 
bee  i^  abode,  then  the  said  justice,  or  any  other  justice  of  the  peace, 
cacamination  of  the  circumstances,  and  ascertaining,  by  the  examina- 
f  intnesses  on  oath,  that  such  offence  has  been  committed  by  any  such 

of  any  waggon,  cart,  or  other  carriage,  shall  order  and  adjudge  that 
nalty  incurred  by  such  driver  shall  be  paid  by  the  owner  of'^such  wag- 
arty  or  other  carriage;  which  penalty  shall  be  recovered  and  applied 
tmer  directed  by  the  said  recited  act  [3  Geo.  IV.  c.  126]." 
L  15.  **  And  for  the  better  discovery  of  offenders,"  it  is  enacted,  **  That 
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the  driver*  if  not 
the  owner,  to  tot- 

if  he  be  the  owner, 
bl. 


Penalty  on  drirer 
not  discovering 
his  name. 


If  driver  oflted 
■oaimt  the  provl. 
■Hint  of  any  act, 
and  atxcood,  the 
master  to  pay  the 
paiaUy(a)* 


For  disoovcry  of 
offendara,  names 


The  gcnerml  highway  act,  1 3  Geo. 
78,  s.  60,  ante,  63,  imposing  a  pe- 
n  the  driver  of  a  cart,  ftc,  for  riding 
%t  mder  the  drcunutances  therein 
ntdf  (being  the  same  as  3  Geo. 
It6,  s.  13S,  ante,  108),  authorizes 
«,  on  hb  own  view,  or  upon  the 
r  one  witness,  to  convict  the  of- 
And  m  case  such  offender  re- 
>  discover  his  name,  or  the  name 
owner  of  the  cart,  &c.  he  is  sob- 
to  die  like  penalty,  and  may, 
t  warrant,  be  apprehended  forth- 
j  the  person  seeing  the  oflVnce 
tied.  Where  the  driver  of  a  wag- 
ffmmAttmA  (fi  ofETOoe  withltt  this  aet 
^icw  of  a  jostioe,  and  having 
Mmsrlf  before  the  board  on  which 
Iter's  name  was  printed,  so  as  to 
:  the  discovery  of  the  owner,  and 
ioSvIn  order  to  ascertain  the  name, 
llfac  hotses,  and  laid  hands  on  the 
aad  wmMfed  hhn  fnm  his  posi- 


tion before  the  board,  and  thereby  in- 
formed himself  of  the  ownership :  it  was 
held  by  the  Court  of  King's  Bench  on 
demurrer,  that  this  was  a  trespass,  and 
gave  the  driver  a  right  of  action.  *'  In 
this  case,"  it  was  observed  by  the  Court, 
in  delivering  judgment,  **  two  offences 
were  completed,  the  riding  upon  the  wag- 
gon, and  the  refusing  to  communicate 
the  owner's  name ;  for  either  of  these  the 
defendant  (the  magistrate)  might  have 
convicted  the  plaintiff  (the  driver)  on  his 
own  view  as  a  magistrate,  or  have  appre- 
hended him  as  a  private  individual,  for 
the  purpose  of  being  dealt  with  accord- 
ing to  law.  He  does  neither:  but  lays 
hands  on  the  plaintiff,  and  removes  him 
from  the  cart.  This  he  was  not  autho- 
rised by  law  to  do;  the  act  was  an  assault 
in  law,  and  cannot  be  justified  by  the  plea 
•which  he  has  put  on  the  record."  JontM 
V.  Ow€H,  S  D.  4-  A.  600. 

p2 


|l${sl)b>aBSt  tSntnp&t.  [|x.  (is). 

the  owner  or  owners  of  even'  triigf^on,  wain,  or  cart,  or  otiier  mch  carriage, 
shall,  from  and  after  Ihe  1  el  day  of  October,  1823,  paint,  or  eatue  to  be  paint- 
ed, in  one  or  more  Btraight  line  or  lines  upon  some  conspicuous  put  of 
tlie  right  or  off  Bide  of  his,  her,  or  tlieir  waggon,  wain,  or  cart,  or  otber 
such  carriage,  or  upon  the  off  side  shafts  thereof,  before  the  same  ahall  be 
used  on  any  turnpike  road,   his,  her,  or  their  Christian  and  sumamc,  Uld 
the  plaee  of  his,  her,  or  their  abode,  or  the  Christian  and  sumaine  and  place 
of  abode  of  the  principal  partner  or  owner  thereof,  at  fiill  length  (o),  in  large 
legible  letters  not  less  than  one  inch  in  height,  and  continue  the  same  there- 
upon  BO  long  as  Biich  waggon,  wain,  cart,  or  other  such  carriaee  shall  be 
liBcd  upon  any  turnpike  ro^;  and  every  owner  and  pnwrietor  of  any  waf[- 
gon,  wain,  or  cart,  or  other  carriage,  who  shall  use  or  allow  the  si 
used  on  any  turnpike  road  without  the  names  and  des 
thereon  as  aforesaid,  or  who  shall  paint,  or  cause  to  be  painl^  any  % 
fictitious  name  or  ]>liice  of  abode  on  such  wacgon,  wain,  or  cart,   or  other 
carriage,  shall  forfeit  and  pay  for  every  sucn  offence  *  sum  not  exceed- 
As  to  driving  on  footpaths,  sec  ante,  197,  36;  poll,  201. 
As  to  leaving  carts  unguanled,  see  pail,  202. 
As  to  using  skidpans,  see  infra. 
As  to  the  evasions  of  tolls,  see  ante,  190. 

See  the  various  regulations  as  to  the  driving,  drivers,  and  owner*,  of  car- 
riages, upon  highways  in  general,  ante,  63,  36. 


etobe 


(10)  thing  Jtatllnas  Csctl. 
The  4  Geo.  IV.  c.  95,  s.  16,  enacts,  •<  That  if  any  *aggon  or  cart,  built 
or  constructed  In  be  and  usually  used  on  any  railway  or  tramroad,  shall  be 
-  drawn  or  pass  loaded  on  any  turnpike  rood,  out  of  and  away  tram  such  rail- 
way or  tramroad,  for  the  distance  of  mwe  than  one  hundred  yards,  Ibe 
owner  or  proprietor  of  every  sjich  waggon  or  cart  shall  forfeit  and  pw  d» 
sum  of  401.,  and  the  driver  thereof,  not  being  the  owner,  the  sum  af  30*. 
for  each  and  every  time  such  waggon  or  cart  shall  be  so  drawn  and  pMB-" 


(11)  Zivta  at  9Krhttl». 

SUt.  4  Geo.  IV.  c.  95,  s.  2,  enact*,  "  That  from  and  after  the  1st  day  </ 

JnniMir)'.  182fi,  the  sevm^l  naih  of  ibr  lirr  pt  Iitm  rif  thi-  wheels  of  fTtrj 
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and  direct  duit  in  all  cases  where  any  waggon  or  cart  shall  descend  any  hill    sridpams,  &c 

or  hills  on  the  said  road  with  either  of  the  wheels  locked,  a  skidpan  or  3  Geo.  4,  c.  126. 

impper  shaU  he  used  or  placed  at  the  bottom  of  such  wheel  during  the  whole 

time  of  its  being  so  locked,  in  such  manner  as  to  prevent  the  said  road  from 

being  destroyed  or  injured  bj^  the  locking  of  such  wheel ;  and  that  it  shall 

and  may  be  lawful  for  the  said  trustees  or  commissioners  from  time  to  time 

to  repeal,  alter,  or  renew  such  order  as  they  shall  think  necessary ;  and  tliat   Pmaity  on  drirer 

whilst  any  such  order  so  to  be  made  as  aforesaid  shall  be  in  force,  all  and  SSt  t  owdtaTao* 

every  person  or  persons  who  shall  drive  or  act  as  the  driver  of  any  waggon  ' 

or  cart  down  any  hill  or  hills  with  either  of  the  wheels  locked,  and  without 

using  or  having  such  skidpan  or  slipper  at  the  bottom  of  such  wheel  in 

manner  aforesaid,  shall,  for  every  sucn  offence,  forfeit  and  pay  any  sum  not 

exceeding  20«. :  provided  always,  that  a  copy  of  such  order  shall  be  affixed 

cm  all  the  turnpikes  standing  on  such  road,  for  thirty  days  at  least  before 

the  same  shall  be  in  force." 

(13)  Bftftros^ng  Vuntftlte  dales,  &c. 

The  7  &  8  Geo.  IV.  c.  30,  s.  14,  enacts,  "  That  if  any  person  shall  un-   Dcttroying  tum- 
lawfiiUy  and  maliciously  throw  down,  level,  or  otherwise  destroy,  in  whole   P**'*  K*t«.  toll 
«r  in  part,  any  turnpike  gate,  or  any  wall,  chain,  rail,  post,  bar,  or  other     *******  **'  ^*^* 
fence  belonging  to  any  turnpike  gate,  or  set  up  or  erected  to  prevent  pas- 
leDgers  passing  by  without  paying  any  toll  directed  to  be  paia  by  any  act 
or  acts  of  Parliament  relating  thereto,  or  any  house,  building,  or  weighing 
engine  erected  for  the  better  collection,  ascertainment,  or  security  of  any 
nctk  toll,  every  such  offender  shall  be  guilty  of  a  misdemeanour,  and,  being 
convicted  thereof,  shall  be  pmiished  accordmgly." 

See  the  genera]  clauses  of  this  act  affecting  this  and  all  its  pro\d8ions, 
poU,  tide  i«alicifm8  InJarUs  to  ^propcrt^.  Vol.  III. 

By^  the  119th  sect  of  the  3  Geo.  IV.  c.  126,  a  penalty  not  exceeding   Dotroviiw 
10^  ia  imposed  on  persons  damaging  milestones,  guide  posts,  or  boundary   ^^*^  thiiigiu 
stones.     See  the  provision  ante,  162,  163. 
Ai  to  damaging  lamps,  see  the  3  Geo.  IV.  c.  126,  s.  121,  post,  203. 
By  4  Geo.  fV.  c.  95,  s.  72,  a  penalty,  8cc.,  is  imposed  on  persons  damage 
ing  tables  of  tolls,  or  posts,  fences,  or  other  erections  put  up  by  the  trustees. 
See  the  provision, jpoff,  203;  and  see  the  3  Geo.  IV.  c.  126,  s.  60,  ante,  128. 
See  post,  title  JflalidottS  Sn(ttries  to  ^propcrtp.  Vol.  III. 


(14).  #tiirr  9n|Urie0  anH  AnnosanCf  ft— ^«,  by  Damaging  Bridges, 
SfC.,  Drawing  Umber,  Injury  to  Road,  Slaughtering  Cattle,  Ob- 
structmg  Passengers,  Lights  in  Blacksmiths*  Shops,  Bonfires,  Bait- 
ing BuUs,  Playmg  Games,  Leaving  Waggons,  SfC,  Laying  Timber, 
^c,  Rumung  Water,  S^e.,  Swine,  ^c..  Leaving  Block  Stones,  ^c, 
Damaaing  Lamps,  8fc.,  Table  of  ToUs,  Posts,  Buildings,  Drains, 
Scrapmgs  of  Roads,  Saw  Pits. 

By  3  Geo.  I V.  c  1 26,  s.  1 21 ,  "  If  any  person  or  persons  shall  ride  upon  any   Penalty  on  penons 
footpath  or  causeway,  by  the  side  of  any  turnpike  road,  made  or  set  apart  for  SmcS  by?fdinJj*on 
the  use  or  accommodation  of  foot  passengers,  or  shall  lead  or  dnve  any   footpatlu; 
horse,  ass,  mule,  swine,  or  cattle,  or  carriage  of  any  description,  or  any 
wheelbarrow,  truck,  or  sledge,  or  any  single  wheel  of  any  waggon,  cart,  or 
carriage  apart  therefrom^  upon  any  such  footpath  or  causeway  (6) ; 

**  Or  shall  cause  any  injury  or  damage  to  be  done  to  the  same,  or  the 
hedges^  posts,  rails,  or  fences  thereof; 


(«)  The  7  &  8  Geo.  IV.  c  27,  repeals  of  the  7  &  8  Geo.  IV.  c  24,  s.  16,  ante, 

the  3  Geo.  IV.  c.  126,  s.  128.  197.    Most  of  the  acts  enumerated  in 

(b)  As  to  riding,  ftc  on  footpaths,  see  this  section,  are  nuisances  at  common 

the  farther  and  more  extensive  pipvi^on  law.    See  ante,  65,  66, 67. 


)^igi)b»^,  ^umvibt.  u  x.  (i4>. 

jiiiri  ANu  "  Oi  thall  wilRilly  pull  dawn  or  daumge  uiy  bridge,  mQ,  or  any  othn 

'oYANcta.  building  or  erectiolt  made  by  tbe  tiustees  or  commiuioiien  of  odj  turnpike 

k  t,  c.  liiK.  Toad,  or  repaired  or  repairable  by  them  (a) ; 

miEinK  ■'  Or  abull  bniil  or  draw,  or  caiue  to  be  hauled  or  drawn,  upon  any  part  ef 

''    'Vimtvr  '"'^^  turnpike  road,  any  timber,  stone,  or  other  thing,  otberwiae  tnau  upon 

'"  "*          '  wheeled  currinfiea,  or  aliall  siilTcr  any  timber,  ittme,  or  other  thing,  which 
Blipll  be  carried  principally  or  hi  part  upon  wheeled  carriages,  to  drag  or 


trail  upon  such  road  to  the  prejudice  thereof; 
"  Or  eball  u«r  any  tipxlicK,  juggle, 


.     .         ..  t-.,    .      other  iiutruineiit  for  the  purpoae  cJ 
retarding  the  de«cent  ol  any  cart  or  other  carriage  down  any  hill,  u  nich 
manner  auto  destroy,  injure,  or  (Uaturb  the  surface  of  any  turnpike  road; 
b)  iLniehu-ring  of        "  Or  i>luill  Ml  or  upon  such  road,  or  by  the  aide  or  ndea  therraf,  or  in  any 
ciiiici  exposi'd  situation  near  thereto,  kill,  slaughter,  singe,  scald,  bum,  dreis,  or 

cut  up  any  beast,  swine,  calf.  Iamb,  or  ouier  cattle ; 
by  oMnidlnii  "  Or  if  any  person  driving  any  horse  or  other  beast  on  the  cud  road,  car- 

nuHigc  of  invci-     n-jng  any  iron  liar  or  nxl,  banket  or  pannier,  or  any  other  niatter  or  thin^ 
'"'  shall  place  such  bar  or  rod,  basket  or  pannier,  matter  or  tiling,  so  that  the 

■ainc  or  any  of  tlicin  shall  jirqcet  more  than  thirty  inches  from  the  side  uC 
such  liorse  or  other  beust,  or  so  as  in  any  manner  to  obstruct  or  impede  the 
passage  of  any  person,  or  any  horse,  beast,  or  carriage  traTelling  along  sucb 
turnpike  road ; 


MaotriMdi 


SfittS'hfu'S^ 


br  if  any  hawker,  lu)rlcr,  gipsy,  or  other  person  or  persons  trardUog 
other  carriage,   with  or  without  any 


turnpike 

"  Or  if  any  hawker,  luul 
with  any  machine,  vehicle. 

horse,  mult',  or  ass,  shall  pitch  any  tent,  booth,  stall,  or  stand,  or  encamp 
upon  or  by  the  sides  of  any  part  of  any  turnpike  road ; 

"  Or  if  any  blacksmith,  or  otlier  person  occupying  a  blacksmith's  shop 
ntuati'  near  any  turnpike  road,  and  having  a  wmdow  or  wiudows  frontiif 
tlie  said  road,  sliall  not,  by  good  and  close  abutters,  every  evening  after  it 
becomes  twilight,  bar  and  prevent  the  light  from  such  shop  shining  into  or 
upon  tbe  said  road ; 

"  Or  if  any  person  or  persons  shall  make  or  asaift  in  making  any  fire  or 
fires,  commonly  called  bonfires,  or  shall  set  fire  to  or  wantonly  let  off  w 
throw  any  squib,  roeket,  serpent,  or  other  firework  wbataoever,  within  n^^ 
feet  of  the  centre  of  such  road ; 

"  Or  bait  or  nin  for  the  puposc  of  baiting  any  bull,  or  play  at  football, 
tennis,  fives,  cricket,  or  any  other  game  or  games  upon  such  road,  or  on  the 
Nde  or  sides  tllereof,  or  in  any  exposed  situation  near  thereto,  to  the  anni^- 
ancc  of  any  pnsucnger  or  passengers ; 

''  Or  if  Einy  ])orsoiL  slinll  l.-.n  c  ariv  v!ir;y;oii.  wain,  cart,  ot  other  carriage 
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m,  €r  other  cwnA^tt  in  ffoing  up  a  hill  or  rising  ground,  cauie  or  suffer  to  imjuries  amd 
M  or  remain  on  such  road  the  stone  or  other  thing  with  which  such  cart  or  annoyances. 
odier  carriage  shall  have  been  blocked  or  stopped;  3 C3eor4,  c.  liu. 

"  Or  if  any  person  or  persons  shall  null  down,  damage,  injure,  or  destroy   or  by  duam^^ 
any  lamp  or  lamp  post  put  up,  erected,  or  placed  in  or  near  the  aide  of  any   **™P** 
tnrnpike  road  or  toll  house  erected  thereon,  or  shall  extinguish  the  light  of 
any  such  lamp; 

*'  Every  person  offending  in  any  of  the  cases  aforesaid,  shall,  for  each  and   Peoaity. 
every  such  oflBmce,  forfeit  and  pay  any  sum  not  exceeding  40«.  over  and 
above  the  damages  occasioned  thereby." 

See  poH,  205,  as  to  recovery  of  penalty. 

By  Stat.  4  Geo.  IV.  c.  95,  s.  72,  it  is  enacted,  ''That  if  any  person  or  wflfui  ii^ury. 
persons  whomsoever  shall  wilfully  pull  down,  break,  injure,  or  damage  any   Table  of  ti^'T^ 
table  of  tolls  put  up  or  fixed  at  any  toU  gate  or  bar  on  any  part  of  any  turn- 
pike road,  or  wimilly  or  designedly  derace  or  obliterate  any  of  the  inscrip- 
tions, letters,  figures,  or  marks  thereon; 

**  Or  if  any  person  or  persons  shall  wilfully  null  up,  throw  down,  break,  Pc»u.  &c.  by 
injure,  or  damage  any  posts,  rails,  or  fences,  placed  or  to  be  placed  or  put  «™^**  P*** 
vo^  by  order  of  any  trustees  or  commissioners  of  any  turnpike  road,  or  their 
sorreyor  or  surveyors,  either  by  the  side  or  sides  of  such  road,  or  at  or  near 
to  any  pit  or  quarry  which  shall  be  used,  opened,  or  made  for  the  getting  of 
stooes,  gravel,  or  odier  materials  for  the  purposes  thereof,  in  order  to  pre- 
vent accidents; 

'^  Or  if  any  person  or  persons  shall  wilfully  cause  any  damage  or  injury  BuikUnfi,  &c. 
to  be  done  to  any  bridge,  arch,  waD,  or  other  building  or  erection  to  be  set 
im  or  erected  by  virtue  of  any  act  on  anyj^art  of  any  turnpike  road,  or  by 
tbe  side  or  aides  thereof; 

**  Or  if  any  person  or  persons  shall  cast  or  throw  any  earth  or  rubbish,  or  cartiac  rubbbh 
other  matter  or  thing,  into  any  drain,  ditch,  culvert,  tunnel,  or  other  water-  tot©  *»*«"• 
course^  made  by  virtue  of  any  act,  so  as  to  obstruct  the  water  from  running 
or  draining  off  any  turnpike  road; 

**  Or  if  any  person  or  persons  shall,  without  being  thereto  authorized  by  Scnpliifiorroiid. 
the  aurveyor  or  surveyors  for  the  time  being  acting  under  any  act,  shovel 
m^  acrape,  gather,  or  carry  away  any  stones,  gravel,  sand,  or  other  mate- 
nala,  ahitch,  dirt,  mire,  drift,  or  soil  firom  off  any  footpath  or  causeway,  or 
any  other  part  of  such  road; 

*^  Or  if  any  person-shall  in  any  manner  wilfiiUy  prevent  any  other  person  obMmctiag  imu- 
'  or  persona  from  passing  him  or  her,  or  any  carriage  under  his,  her,  or  their  ■•"«•■*• 
cue,  \xjfOTk  any  such  road; 

**  Or  if  any  such  person  shall  dig,  make,  or  use  any  pit  or  pits  for  sawing  Saw  piu. 
of  timber  or  wood  within  thirty  feet  of  the  centre  of  any  such  turnpike  roa<^ 
mleaa  where  inclosed  by  a  fence  from  any  such  road; 

**  Every  person  offending  in  any  of  the  cases  aforesaid  shall  forfeit  and  PenaHy,  kvt, 
pay  a  sum  not  exceeding  40«.  for  every  such  offence;  and  one  moiety  of 
such  penalties  shall  be  paid  to  the  informer,  and  the  other  moiety  thereof 
shall  be  paid  to  the  treasurer  of  the  trustees  or  commissioners  of  such  turn- 
pike road,  and  applied  towards  the  repair  of  such  road." 

XI.  ^alts  for  titobettng  Sxrcutton  of  ^ct. 

Ir  any  oonataUe,  or  any  ofiicer  with  salary,  neglect  to  put  this  act  into 
execution,  be  is  liable  to  a  penalty.  See  ante^  139. 

By  3  Geo.  IV.  c.  126,  s.  139,  it  is  enacted,  "That  in  case  any  person  or  Penoot  legMttoa 
persons  shall  rerist  or  make  forcible  opposition  against  any  person  or  per-  ^^^t^o^amuit- 
sons  employed  in  the  due  execution  of  this  act,  or  any  particular  act  made  iiigcoUectaf^>to 
for  amendii^  any  turnpike  road,  or  shall  assault  any  surveyor,  or  any  col-  JJiS."**^^ 
lector  or  couectors  of  the  toUs,  in  the  execution  of  his  or  their  ofiice  or 
oflkes,  or  shall  pass  through  any  turnpike  gate  or  gates,  rail  or  rails,  chain 
or  chains,  or  ouier  fence  or  fences  set  up  or  to  be  set  up  by  authority  of 


^tg^ags,  ^ECumpffcr. 


Parliament,  without  payine  the  toU  appointed  to  be  paid  at  meh  gate  or 

-'       "  •    "•Wderurir-' "        ' 

H"  ....  -  .  . 

every  such  offence,  forfeit  any  sum  not  exceeding  10/.,  at  the  discretion  of 


h  peTBon  offending  therein  shall,  for 
exceeding  10/.,     "  ''      ''       "'        ' 
r  juaticea  of  the  peace  before  whom  he  o 


r    oRice 


XII.  ^prttiension  of  ^lansfmt  iSSmtim. 

By  3  Geo.  IV.  c.  UG,  a.  140,  reciting,  'That  offences  ma^  be  o 
raitted  against  Ihia  act,  or  other  acta  for  repairing  and  msinlauinp  ** 
pike  roada,  by  persona  unknonn  to  the  collector  or  othe 
It  is  enacted,  "That  it  ahall  be  lawful  for  any  of  the  uuauE.  »■ 
commisaioiieiB  of  any  turnpike  road,  or  their  clerk  or  clerka,  ta  their  cd- 
lectora,  surveyors,  or  other  omceis respectively,  andauchotherperBOD  orper- 
■ona  as  he  or  they  ahall  eall  to  his  or  their  aanatance,  without  any  war- 
rant or  other  authority  than  this  act,  to  seize  and  detain  any  unknown  per- 
son or  persona  who  shall  commit  any  such  oSence  or  oflencea,  and  taki 
hiin,  her,  or  them  before  any  justice  of  the  peace  for  the  county,  district,  or 
place  near  to  the  plncc  where  the  offence  or  offences  shall  be  committed,  or 
such  offender  ur  offenders  shall  be  seized  and  apprehended;  and  such  jui- 
tice  and  justices  ahall,  end  is  and  nre  hereby  required  to  proceed  and  act 
with  respect  tu  such  offender  or  offenders,  according  to  the  provisions  of  this 
or  any  other  acts  for  repairing  turnpike  roads." 


XIII.  1S,rvattn,  in.  mag  Iritnt  ^BnHunitums. 

Stat.  3  Geo.  IV.  c.  126,  s.  133,  enacts,  "That the  tr 
,  ers  of  any  turnpike  road,  at  a  public  meeting;,  may,  and  they  are  hereb; 
empowered,  if  they  think  fit,  to  direct  prosecutions  by  indictment,  or  otfacT' 
wise,  against  the  offender  or  offenders  fur  any  nuuance  or  other  ofience 
done,  committed,  or  continued  in  or  upon  any  of  the  turnpike  roads  under 
their  core  respectively,  or  to  recover  any  penalty  or  fiwfeituTe  incumd 
under  the  provisions  of  tbia  or  any  other  turnpike  act,  at  the  expense  of  the 
a  belonging  to  such  turnpike  roads,  to  be  allowed  by  mich  Iniatn* 
'     )n)e  Bubsequent  meeting." 
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the  exdusive  posseflnon,  and  the  toll  house  not  being  parcel  of  any  premises   recovkry  and 
occapied  by  his  employer.  Jl,  v.  Cornfield,  B.  ^  Af.  C,  C,  R,  42.  application 

OF  PENALTIES. 

XY.  lUcobetB  and  Stpplication  of  ^altfes. 

Stat.  4  Geo.  IV.  c.  95,  s.  83,  enacts,  "  That  in  all  cases  in  which,  by  the  said  Jiutkw  may  pro. 
recited  act  [3  Geo.  IV.  c  126],  any  penalty  or  forfeiture,  by  that  or  any  other  S^iJ?J5SJ|!JJrf 
act  or  acts  for  making  or  maintainmg  any  turnpike  road  imposed,  is  made  re-  peMltiSr**^ 
coverable  by  information  before  a  justice  of  the  peace,  it  shall  and  may  be 
lawful  for  any  justice  (a)  of  the  peace  to  whom  complaint  shall  he  made  of  any 
offence  against  any  such  act,  or  the  said  recited  act,  or  this  act,  to  summon  the 
party  complained  against  before  him,  and,  on  such  summons,  to  hear  and  de- 
tennine  the  matter  of  such  complaint^  and,  on  proof  of  the  offence,  to  con- 
vict the  offender,  and  to  adjuage  him  to  pay  the  penalty  or  forfeitiure  in- 
curred, and  to  proceed  to  recover  the  same,  although  no  information  in 
writing  shall  have  been  exhibited  or  taken  by  or  before  such  justice ;  and 
aU  such  proceedings  by  summons  without  information  shall  be  as  good, 
vaHd,  and  effectual  to  all  intents  and  purposes,  as  if  an  information  in 
writing  was  exhibited." 

Bv  the  3  Geo.  IV.  c.  126,  s.  141,  "  All  penalties,  forfeitures,  and  fines  Recorery  and  ap- 
fcy  this  act  inflicted  or  authorized  to  be  imposed  (the  manner  of  levying  and  Sie?**"'  ^  v^dbI- 
weovering  and  appl}'ing  whereof  is  not  nerein  otherwise  directed),  shall, 

rn  proof  and  conviction  of  the  offences  respectively,  before  any  justice  of 
peace  for  the  county,  riding,  or  place  where  the  offence  shall  have  been 
committed,  (as  the  case  may  require),  either  by  the  confession  of  the  party 
ofiending,  or  by  the  oath  of  any  credible  witness  or  witnesses  (6)  (which  oath 
such  iuatice  is  m  every  such  case  hereby  fully  authorized  to  administer),  be 
levied,  together  with  me  costs  attending  the  information  and  conviction,  by 
distreis  and  sale  of  the  goods  and  chattels  of  the  party  or  parties  offending,    Dlitiwi  and  lala. 
by  warrant  under  the  hand  and  seal  of  such  justice  (which  warrant  such 
JDstiee  is  hereby  empowered  and  required  to  grant),  and  the  overplus  (iF 
any)  after  such  penalties,  forfeitures,  and  fines,  and  the  charges  of  such  dis- 
tR«  and  sale  are  deducted,  shall  be  returned,  upon  demand,  unto  the  owner 
or  owners  of  such  goods  and  chattels;  and  in  case  such  fines,  penalties,  and  ruuunltnwnt. 
fctfeitures  shall  not  be  forthwith  paid  upon  conviction,  then  it  shall  be  law- 
ful for  aach  iustice  to  order  (c)  the  offender  or  offenders  so  convicted  to  be  de- 
tained and  Kept  in  safe  custody  until  return  can  be  conveniently  made  to 
iuch  warrant  of  distress,  unless  the  offender  or  offenders  shall  give  sufficient 
security,  to  the  satisfaction  of  such  justice,  for  his  or  their  appearance  before 
such  justice,  on  such  day  or  days  as  shall  be  appointed  for  the  return  of 
such  warrant  of  distress,  such  day  or  days  not  being  more  than  seven  days 
from  the  time  of  taking  any  such  security,  and  which  security  the  said  iustice 
is  hereby  empowered  to  take,  by  way  of  recognizance  or  otherwise  (a) ;  but 
if^  upon  the  return  of  such  warrant,  it  shall  appear  that  no  sufficient  distress 
can  oe  had  thereupon,  then  it  shall  be  lawful  for  any  such  justice  of  the 
peace  as  aforesaid,  and  he  is  hereby  authorized  and  reouired,  by  warrant  or 
warranta  under  his  hand  and  seal,  to  cause  such  offender  or  offenders  to  be 
committed  to  the  common  gaol  or  house  of  correction  of  the  county,  riding, 
or  place  where  the  offender  shall  be  or  reside,  there  to  remain,  without  bail 
or  mainprise,  for  any  time  not  exceeding  three  calendar  months,  unless  such 
penalties,  fodeitures,  and  fines,  and  lul  reasonable  charges  attending  the' 
same,  shall  be  sooner  paid  and  satisfied;  and  the  monies  arising  by  such   Application  of 
penalties,  forfeitures,  and  fines  rof«ppctively,  when  paid  or  levied,  if  not  P"*»*'y* 


(«)  A  Justice  may  act  though  a  tnu-  y.  IFattt,  7  East,  533.  Ante,  CtnomiU 

lee  or  creditor.  See  ante,  122—1 25.  mmt.  VoL  I. 

(b)  As  to  such  witnesses, /Nw/,  209.  (d)  See  sUL  5  Geo.  IV.  c.  18,  tit 

<e)  Thb  order  may  be  by  parol.   Stilt  Bif  Utfli,  Vol  I. 


DBDUgrt 


Ji^iftittDaps,  IRnrwftbt.  a  xv. 

othenriM  directed  lo  be  applied  bylbisnct,  thall  be,  from  time  to  time,  paid, 
one  moiety  thereof  to  the  informer  or  peraon  niing  ibi  and  recOTning  tha 
■B1I1P,  and  Ihp  other  moiety  to  the  treflsorer  or  tretuuren  to  the  tnuteea  or 
coininiBsiolien  for  repairing  and  niaiiitainine  the  road  on  which  such  offtnee 
■hall  have  heen  committed,  siid  applied  aiid  disposed  of  for  tlie  ptupoaa  of 
iuch  road,  oiid  of  ihii  acL" 

StAt.  4  Geo.  IV.  e.  95,  s.  69,  enacts,  that  vhere  by  that  act,  or  by  itaL 
3  G«).  IV.  c.  126,  "  Or  any  Bet  for  making  or  nutintaiuing  any  tumpdLe 
road,  any  damagei  or  charges  are  directed  or  authorized  to  be  paid  or  re- 
Lin,  covered,  in  addition  to  any  penalty  or  penalties  for  any  oflence  or  offenoet, 

the  nmmmt  of  such  damages  or  chargen,  in  ca«e  of  dispute  reapecting  the 
aamr,  shall  be  settled,  ascertained,  and  delennined  by  the  justice  or  justices 
of  the  peace  by  or  before  whom  atiy  offender  shall  be  convicted  of  any  such 
offence  or  ofiences,  who  is  hereby  authuiixed  and  required,  on  non-payment 
thereof  to  levy  auch  damages  ur  charges  by  diatreaa  and  sale  of  uie  oflcD- 
der's  goods  and  clialtels,  in  manner  directed  by  the  said  recited  act  [3  Geo. 
IV.  c.  126],  for  the  levying  of  any  penalties  or  forfeiture*." 
r«iMUbi»h«n-  By  Stat.  3  Geo.  IV.  c.  126,  s.  143,  "  Everj^  prosecutor  or  inibnncr  shall 
ii«r*cf S ""  *"*  ""^  recover  any  forfeiture  or  penalty  imposed  by  this  or  any  other 
set  or  acts  of  Parliament  made  for  erecting  tuiDpikes  or  for  repainng  aod 
amendine  turnpike  roods,  in  the  manner  hereinalter  mentioned;  (that  is  to 
say),  if  tfle  some  sliill  exceed  the  sum  ot20L  or  upwards,  it  shall  be  reco- 
verable* by  action  (fi)  of  debt  in  any  of  his  Mnestv's  Courts  of  record,  in 
which  it  shall  be  sufticicnt  to  declare  that  the  defen^t  is  indebted  to  tba 
plaintifT  in  the  sum  of  ,  being  forfeited  by  an  art  passed  in  the  third 

year  of  the  reign  of  bis  Majesty  king  George  the  fmulh,  inlituied"^rtj<d," 
[here  kI  forth  the  lUlr  oflhu  act,  if  the  ogence  ikall  be  cemmUled  tmder  it,  or, 
"An  Art,"  Sft.  tetting  out  the  tillie  of  the  act  under  tuAicA  tht  penaUf  thaU 
bt  elaimed']  j  and  the  plaintiff,  if  he  recover  in  any  such  action,  sh«S  have 
liill  costs,  provided  that  there  shall  not  be  more  than  one  recovery  for  the 
Ndtkrof  Ktioa  same  offence,  and  that  twenty-one  days'  notice(i)  be  given  to  the  party  of- 
'*''  fending,  previous  to  the  commencement  of  such  action,  and  that  the  »mr 

be  broupit  and  commenced  within  '  '      "  .       _       .       _ 


«  calendar  months  after  the  offeaec 


iml;  by  convktkD. 


rtnhls  for  which  such  action  is  brought  shall  have  been  committed ;  and  if  sudi 
penalty  or  forfeiture  shall  not  exceed  the  stun  of  201.,  and  shall  be  mart 
than  5/.,  the  same  shall  he  recoverable  only  by  information  before  a  justice 
of  the  peace,  subject  to  appeal  in  manner  hereinafter  mentioned;  and  if 
such  penalty  or  forfeiture  shall  not  exceed  the  sum  of  51.,  the  same  shall  in 
iblc  only  by  int'oniinlioii  bcfurc  n  ju.itice  of  the  peace. 
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to  be  found,  then  it  shall  and  may  be  lawful  for  any  justice  of  the  peace 
belbre  wbom  any  such  toll  collector  or  person  shall  have  been  convicted 
of  any  soch  offence,  in  case  of  such  collector  or  other  person  absconding 
afto:  conviction,  or  in  case  of  his  or  her  absconding  previous  to  convic- 
tion, then  for  any  other  justice  of  the  peace  acting  for  the  county,  on  an 
examination  of  me  circumstances,  and  ascertaining,  by  the  examination  of 
witnesses,  that  such  offence  has  been  committed  by  the  person  absconding, 
to  Older  and  adjudge  that  the  penalty  incurred  as  aforesaid  shall  be  paid  by 
the  lessee  or  fimner  of  the  tolls  under  whom  such  coUector  or  other  person 
disll  act;  all  which  penalties  shall  be  le\'ied  and  recovered  from  such  lessee 
or  fiurmer,  and  umlied  in  manner  hereinafter  directed." 

As  to  irregulanV  in  distresses,  &c.,  see  infra. 

Sect.  137,  enacts,  "  That  no  conviction  shall  be  had  or  made  by  virtue  of 
this  act,  unless  upon  the  view  of  a  justice  convicting,  or  on  confession  of  the 
psrty  accused,  or  upon  the  oath  of  one  or  more  credible  witness  or  wit- 
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RECOVERY  AND 
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OP  PENALTIES. 
3  Geo.  4,  c.  IK. 


Imfularity  In  di»- 


Convictioa  to  be 
on  Tlew  of  Justice 
oroAtboroonliB»* 


See  iuither  as  to  witnesses  and  evidence,  post,  208,  209. 

The  9  Geo.  IV.  c  77,  s.  18,  enacts,  **  lliat  no  person  or  persons  shall  or  To  be  in  six 
way  be  oonvicted  of  any  offence  or  offences  contrary  to  the  provisions  of  "^''''^^ 
tkbacC,  or  of  the  said  recited  acts  [3  Geo.  IV.  c.  126,  4  Geo.  IV.  c.  95, 
and  7  &  8  Gea  IV.  c.  24],  or  of  any  local  turnpike  act,  in  a  summary  way, 
before  any  justice  or  justices  of  the  peace,  after  the  expiration  of  six  months 
fion  die  time  when  any  such  offence  or  offences  shall  or  may  have  been 
eonmitted. 


As  to  when  trustees  are  personally  liable,  and  may  be  sued,  sec  (uiU,  1 34-5. 
An  to  when  they  may  sue  and  how,  see  ante,  137-8. 
At  to  actions  by  trustees  for  subscriptions,  see  ante,  155. 
As  to  when  surveyors  and  other  officers  may  be  sued,  see  ante,  140. 
As  to  actions  agamst  mortgagees  for  continuing  in  possession  after  debt 
srtisficd,  see  ante,  172, 173. 
As  to  actions  Ibr  extortion,  see  ante,  143. 
As  to  actions  for  a  special  injury  by  obstruction,  see  ante,  76. 
As  to  actions  for  penalties,  and  uie  notice  and  limitation  thereof,  see 
te,  206. 
Aj  to.  evidence  and  witnesses,  see  poti,  208-9. 

By  3  Geo.  IV.  c  126,  s.  144,  "  Where  any  distress  shall  be  made  for  any 
m  or  sums  of  money  to  be  levied  by  virtue  of  this  act,  or  any  other  act 
npairing,  amending,  or  maintaining  any  turnpike  road,  the  distress  it- 
'flE^not  be  deemed  unlawful,  nor  the  party  or  parties  making  the  same 
be  deemed  a  trespasser  or  trespassers  on  account  of  any  default  or  want  of 
Ibnii  in  any  proceeding  relating  thereto ;  nor  shall  the  party  or  parties  dis- 
tranung  be  deemed  a  trespasser  or  trespassers,  ab  initio,  on  account  of  any 
mcgnlarity  which  shall  be  afterwards  done  in  making  the  distress;  but  the 
pencm  or  persons  amieved  by  such  irregularity  may  recover  the  satisfac- 
tioD  ibr  the  special  damage  in  an  action  on  the  case :  provided  always,  that 
no  plaintiff*  or  plaintiffs  shall  recover  in  any  action  for  such  irregularity, 
trenass,  tx  wronsfbl  proceedings,  if  tender  of  sufficient  amends  (a)  shall  be 
maaeby  or  on  b^alf  of  the  party  or  parties  who  shall  have  committed  or 
caused  to  be  oonunitted  any  such  irregularity  or  wrongful  proceedings,  be- 
fore such  action  brought;  and  in  case  no  such  tender  shall  have  been  made. 


By  and  against 
tnistees. 


Offloen. 


Extoctloo. 
Special  ii^uriet. 
Penalties. 

Evidence  and  wit- 


Diitrast  not  un- 
bwf ul,  •&  Mtfe. 


Action  on  the  case 
given. 

Tender  of  amends. 


(a)  Under  the  bighway  act,  13  Geo. 
IIL  c  78,  in  which  powers  for  getting 
malerialf  are  given  to  the  surveyort;  it 
wat  held,  that  where  surveyors  had 
insde  a  new  way  to  carry  materials,  and, 
sAtr  action  brought,  bad  paid  money 


into  court  as  amends,  the  sufficiency  of 
such  amends  could  not  be  questioned  at 
Niii  Prim,  but  ought  to  have  been  ascer- 
tained by  justices  of  peace.  Boyfield  v. 
Porter,  13  East,  200,  ante,  35. 


l^igflfDass,  ICumpSu.  [f  xvil 

Liui-   it  Bhall  and  may  be  lawful  for  the  defendant  in  any  mch  atlion,  bj  leave  «f 

r,  arc   the  couH  where  nieh  action  ihall  depend,  at  any  time  before  itnie  joi&ed, 

\iB.~    to  pa)'  into  murt  Buch  aaa  of  money  ai  he  or  they  shall  see  fit ;  whereupon 

lUch  proceeding,  or  orders  and  jut^ment,  shall  be  had,  made,  and  given  in 

and  by  HUch  court  as  in  other  actioni  irhere  the  defenihwt  is  allowed  to  paf 

.^*c.  !>ect.  1-17,  enacts,  *' Tliat  if  any  artion  ormiit  shall  be  eomraenced  agwost 
any  person  or  penona  fur  any  thing  done  in  pursuance  of  this  act,  then, 
and  m  everj-  such  case,  such  scEion  or  «uit  shall  be  commenced  or  praae- 
cuted  within  three  muntha  after  the  Act  committed,  and  not  afterwards; 
and  the  same  and  every  such  action  or  suit  shall  he  brought  in  the  eountj 
or  place  where  the  cause  of  action  shall  hare  arisen,  and  not  elsewhere  (•) ; 

ic  and  the  defendant  or  defendants  in  erer^'  such  action  or  suit,  shall  and  mmj 
plead  the  general  issue,  and  at  the  tcial  thereof  give  this  act  and  tbe  speciM 
matter  in  evidence;  and  if  the  matter  or  thing  complained  of  shall  appear 
to  have  been  dune  under  ihe  nulhoritr  and  in  execution  of  this  act,  or  if 
any  such  action  ur  suit  shall  be  bmught  after  the  time  limited  for  bringing 
the  same,  or  he  brouj-lit  and  laid  in  any  other  county  or  plaee  than  a«  aloK 
mentioned,  then  the  Jury  shall  Rnd  for  the  defendant  ur  defendanta;  and  if 
the  pluntiff  shall  become  nonsuit,  or  discontinue  his  or  her  action  after  the 
defendant  shall  have  appeared,  or  have  a  verdict  against  him  or  her,  m  H 
upon  demurrer,  judgment  shall  be  given  against  the  plaintiff  the  defendant 

I.  shall  and  may  recover  treble  costs,  and  have  the  like  remedy  for  recoierv 

thereof  as  any  defendant  ur  defendants  hnth  or  have  in  any  caaea  by  law. 

filon.  A  notice  of  action  ia  required,  when  proceeding  against  an  offender  for  a 
penalty,  sec  ante,  206;  but  nut  in  other  cases,  except  against  a  magistrate. 

axtt*.  The  4  Geo.  IV.  e.  95,  a,  Gl,  enacts,  "  In  case  any  action,  suit,  or  proae- 
cution,  shall  bo  brought  ur  cunuiieticed  against  any  such  Iniatee  or  coniDiii- 
siuner,  for  any  thing  dune  by  virtue  or  in  puisuance  of  the  aaid  recited  act 
of  the  thirds-ear  of  his  present  Majesty  [c.  126],  or  this  act,  oi  any  mch 
act  for  making  ur  meinlnining  any  turnpike  road,  all  the  coats,  charges,  aod 
expenses  uf  defending  such  action,  aiiit,  ur  prosecution,  or  which  such  tna- 
teu  or  commissioner  shall  incur  in  consequence  thereof,  shall  be  de&ayed 
out  uf  the  tults  arising  on  t)ie  turnpike  road  for  which  such  Cruilec  ur  com- 
Tshallacl."  Sw  Uorniu-rA  v.  IlaiUfonc,  Q  Bing.66S;  owle,  13B. 


XVII.  lEbflitnu,  ^ttntssfif,  anb  <9at^. 
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aUe  timefl  to  the  inspecliou  of  any  of  the  trustees  or  commissioners,  without       evidence, 
fee  or  reward;  and  such  orders  and  proceedings,  so  entered  and  signed  by      witnessei;, 
the  chairman  of  such  meeting  or  meetings  as  aforesaid,  shall  be  deemed  and      and  oaths. 
takoi  to  be  original  orders  and  proceedings ;  which  said  book  or  books,  as  3  g«>.  4.  c  186. 
wdl  as  the  book  or  books  in  wnich  the  oath  or  affirmation  directed  to  be   Books  to  be  evi- 
taken  by  the  said  trustees  or  commissioners  shall  be  entered,  and  also  the  ^^^^^ 
)Mk  or  books  directed  to  be  kept  for  registering  mortgages  and  assignments, 
and  all  entries  in  such  books  respectively,  shall  and  may  be  read  in  evi- 
deoee  in  aU  courts  whatsoever,  in  all  cases  of  appeal,  and  in  all  prosecu- 
tuns,  suits,  and  actions  whatsoever." 

The  9  Geo.  IV.  c.  77,  s.  2,  enacts,  "  That  all  books  kept  for  registering   Booksofaccoanu 
Bortgages,  or  assignments,  and  all  entries  therein,  and  all  books  containing  toberecSrl5^ 
die  accounts  and  proceedings  of  the  trustees  in  the  execution  of  any  locu  evidence,  without 
turapike  act,  kept  according  to  the  directions  and  provisions  of  any  such   Stjjm>udtli^ 
aet,  or  of  the  said  recited  act  of  the  third  year  of  tne  reign  of  his  present  ftaDdiiigtheact 
M^esty  ^c.  126]  or  of  this  act,  and  made  evidence  thereby,  shall  be  admit-  S??be«keptS 
ted  in  evidence  m  all  courts,  and  by  aU  judges,  justices,  and  others,  without  repealed;  a3to 
proving  the  facts  therein  contained,  unless  such  facts,  or  any  of  them,  shall  Jj^J***  ^  *'»n*c- 
K  firvt  controverted,  notwithstanding  anv  former  act,  under  the  provisions 
•f  which  such  books  may  have  been  origmally  kept,  may  be  repealed;  and 
afl  such  books  shall  be  preserved  and  kept  by  the  clerk  for  the  time  being 
of  such  trustees,  and  shaU  at  all  seasonable  tunes  be  open  to  the  inspection 
of  the  said  trustees,  and  of  any  creditor  or  creditors  of  the  tolls,  without  fee 
or  reward;  and  the  said  trustees  and  creditors,  or  any  of  them,  shall  and 
may  take  copies  of  or  extracts  from  the  said  book  or  books,  or  any  part  or 
psrts  thereoi  respectively,  without  paying  any  thing  for  the  same ;  and  in 
ease  the  clerk  to  the  said  trustees  shall  renise  to  permit,  or  shall  not  permit, 
^  said  trustees,  or  such  creditors,  or  any  of  them,  to  inspect  the  said  book 
or  books,  or  to  take  such  copies  or  extracts  as  aforesaid,  such  clerk  shall 
Meit  and  pay  any  sum  of  money  not  exceeding  5/.  for  every  such  offence." 

The  3  Geo.  IV.  c  126,  s.  134,  enacts,  "  That  in  all  cases  where  any  ac-  ir  action  iw 
tion  shall  be  brought  by  or  against  any  trustee  or  trustees,  or  commissioner  5j?JjJ*  *SSe« 
or  commissioners  of  any  turnpike  road^  evidence  of  such  trustee  or  trustees,  of  hit  \Saa  ap- 
commissioner  or  commissioners,  having  acted  as  such,  together  with  the  act  E?m|!flf^*'^'"' 
of  Ptoliament  by  which  he  or  they  was  or  were  appointea,  or  the  order,  or 
a  copy  of  the  order  for  his  or  their  appointment  or  election,  in  case  he  or 
they  was  or  were  appointed  or  elected  by  the  trustees  or  commissioners, 
shaill  be  sufficient  proof  of  his  or  their  being  a  trustee  or  trustees,  commis- 
sioner or  commissioners." 

And  by  the  same  stat  s.  64,  antey  125,  if  a  person  be  sued  for  acting  as 
troatee  without  being  qualified,  the  proof  of  qualification  lies  on  him. 

If  a  perscHi  he  named  in  a  turnpike  act  as  one  of  the  trustees,  and  has 
acted  as  such,  and  been  rec(^;nized  as  a  trustee  by  the  plaintiff,  the  judge, 
at  a  trial  of  a  cause,  in  which  the  goodness  of  his  title  to  act  is  not  the  mat- 
ter directly  in  issue,  will  take  him  to  be  a  good  trustee,  and  will  not  allow 
evidence  to  be  siven  on  the  part  of  the  plaintiff,  to  shew  that  the  person 
has  not  taken  tne  oath  prescribed  to  be  taken  by  trustees  of  the  road,  be- 
Ibre  they  act  as  such.  Pr'Uchard  v.  Walker,  3  C.  ^  P.  212. 

The  3  Geo.  IV.  c.  126,  s.  36,  enacts,  **  That  if  any  person  or  persons  Proof  of  cxemp- 
shally  by  any  frandnlent  or  collusive  means  whatsoever,  claim  or  take  the  **<^ 
benefit  of  any  exemption  from  toll  or  from  overweight,  or  for  using  any  ad- 
ditional horse  or  horses,  or  of  any  other  exemption  or  exemptions  whatso- 
ever in  this  act  contained,  every  such  person  snail,  for  every  such  offence, 
fiirfisit  and  pay  any  sum  not  exceeding  5L;  and  in  all  cases,  the  proof  of  ex- 
emption shaU  be  upon  the  person  claiming  the  same." 

ffUnessety^By  3  Geo.  IV.  c.  126,  s.  137,  **  Anv  inhabitant  of  any  inhabitant*. 
pazisb,  township,  or  place,  in  which  any  offence  shall  be  committed  con- 
tniy  to  this  act,  shall  not  be  deemed  an  incompetent  witness  by  reason 
of  his  or  her  being  an  inhabitant  of  such  parish,  township,  or  place;  and 


any  justice  of  (he  peace  may  act  in  the  execution  of  thi*  act,  notwitliitan<]- 
ing  he  may  be  a  creditiir,  or  a  tniitee  or  commiMioner  for  making,  repair- 
ing, and  inaiiittiiiiing  the  roads  on  ir)iich  any  offence  contrary  to  thia  act 
■hull  be  committed. 

SUL  4  Geo.  IV.  c.  95,  1.  B4,  enacts,  "  That  no  penon  Bhall  be  d««ned 
incompelent  to  give  eridenee,  or  be  dliqualified  Oma  nving  tcitimony  or 
evidence  in  any  action,  suil,  prosecution,  or  other  legu  proceeding*  to  be 
brought  or  baa  in  anv  court  of  law  or  equity,  or  before  any  juatiee  orjat- 
tices  of  the  peace  under  or  by  virtue  of  any  act  for  making  or  I" — ~'~  ' 
any  tumpilic  rood,  or  the  said  recited  act  [3  lieo.  IV.  c.  126],  < 
by  reason  of  hring  a  trustee  or  commissioner  of  such  road,  or  a  mortgacM 
or  creditor  of  the  tolls  thereof,  or  a  fanner,  lessee,  or  collector  of  auch  Iml^ 
or  a  treasurer,  or  rierk,  or  surveyor,  or  other  officer  under  mch  act ;  nor 
shall  such  teslimony  or  evidence,  far  any  of  the  reasons  aforesaid,  be  rgect- 
ed  or  liable  to  be  questioned  or  set  aside. 

Stat.  3  Geo.  IV.  c.  I2G,  a.  59,  enacts,  "  That  in  case  any  diapute,  suit,  or 
litigation,  shall  arise,  touching,  or  in  anywise  relating  to  the  tolls  s      '   ' 

by  any  act  of  Parliament,  the  person  or  persons  Hnpointed  to  collc— 

>r  any  other  person  or  persons  acting  under  t)ie  authority  of  the  tnt»- 


teei 


shall  not  be  incompe 


Is  enntcd 
collect  the 

ompetent  to  give  evidence  tl 
dispute,  suit,  or  litigation,  on  account  of  hit  being  appranted  to  collect  nch 
tolls." 

Sect.  138  enacts,  "  That  if  any  person  or  pcnons,  alter  having  been  pud 
or  tendered  a  reasonable  sum  of  money  for  his,  her,  or  their  costs,  chargo^ 
and  expenses,  shall  be  summoned  as  a  witness  or  witnesses  to  give  endenee 
before  any  justices*  of  the  peace,  touching  any  matter  of  fact  contained  in 
any  information  or  complainl  for  any  offence  against  any  act  of  Pi  *' 
relating  to  turnpike  roads,  or  this  act,  either  on  the  part  of  the  p 
or  the  person  or  peisons  accused,  'shall  refuse  or  neglect  to  appear  at  the 
time  and  place  for  that  puipose  appointed,  without  a  reasonable  excuse  for  iii, 
her,  or  their  refusal  or  neglect,  or  appearingthall  (after  having  been  paidn 
tendered  a  reasonable  sum  for  bis  costs,  charges,  and  expensea)  refUse  toht 
examined  upon  oath,  and  give  evidence  before  such  justice  of  the  peae^ 
then,  and  in  either  of  such  cases,  such  person  shall. forfeit,  for  eveiy  suck 


136,  s.  146,  enacts,  ■■  That  where  any  oath 

fluting   lo  any  turnpike  road  requiFrd 


w  puticnlar  method  of  T«lier  hath  been  already  appointed,  luch 
may  appeal  to  the  juitic^inf  tbc  peace  at  the  next  j^nenil  ur  quar- 
ona  of  the  peace  to  be  held  for  the  county,  diviiiioit,  ridine,  or  place 

ihc  cauie  uf  mich  complaint  ihaJI  srine,  mich  appellant  hrst  giving 
ing  to  be  given  to  luch  justice,  coinmisaioiier,  or  trustee,  hy  whiiw 
acta  luch  penon  shall  Inink  himself  or  herstlf  aggrieved,  noticu  in 
(a)  of  bin  or  her  intention  to  bring  xucli  Appeal,  and  of  the  inatior 
within  six  days  after  the  cauae  of  siich  complaint  (A)  shall  mine,  ntid 
fiiUT  days  after  nich  uotic«  entering  inio  ri'cognizniU'CB  befurc  svma 
at  the  peace,  with  two  miiHdent  surctieH,  roiiditioned  to  try  sui'h 
il,  and  abide  the  order  of,  and  pay  gucb  costs  as  shall  bt  awanlitd 
ju«tices  at  nich  gcncrut  ur  ijusrier  scsaiiin^,  and  oImi  to  pay  the 

or  fotffeiture  In  caw  the  coniiction  should  Ik  alKmied ;  and  each 

7  justice  of  the  peace,  cnmniUsioner,  or  Iruatee,  having  received 
such  appeal  ai  aforesaid,  shall  return  all  prore:;Uings  whatever 
tnv  him  respectively,  touching  the  matter  of  such  appeal,  to  the 
iticei  at  their  genera]  or  quartiT  seuionii  afureMid;  and  the  Emid 
at  such  sessions,  upon  due  proof  of  such  notice  having  been  given 
Mid,  and  of  nuch  recognizance  having  been  entered  into  in  manner 
lirected,  shall  hear  and  finally  dttemiine  the  causes  and  matters  of 
ipeal  in  a  summary  way,  and  award  such  costs  Ut  the  parties  ap~ 


jr  penons  against  whom  such  determination  shall  be  given,  and  the 
nation  of  such  general  or  qtiattet  sessions  shall  be  Anal  and  conelu- 

tU  intents  and  purposes ;  and  no  proceeding  to  be  hod  or  taken  in   f 
«e   of  this  act  sha]l  be  ouaihed  or  vacated  ior  want  of  form,  or  re-   b 
by  eertlorari,  or  any  other  writ  or  process  whatsoever,  into  any  of  " 
M^'s  Courts  of  record  at  Weitminstcrj  any  law  or  statute  to  the 
r  notwithstanding:   provided  always,  that  in  case  tlicru  shall  not  be 
pve  such  notice,  and  enter  into  such  recognizances  as  aforesaid,  Ih'- 

□ext  sessions  to  be  holden  after  the  eonvictinn  of  the  appellant,  thm, 
every  such  caKe,  such  appeal  may  be  mode  to  the  next  fallowing  sea- 
jld  shall  be  there  heard  and  determined:  provided  always,  that  nii 
■hall  be  allowed  against  am'  conviction  fur  any  penalty  or  forfeiture 
ball  not  exceed  the  mm  ot-iOt." 


^tglttdaes,  ^Turnpike.  [f  xxi. 

XX.  <!Constnt  to  ^umpftt  iStU  man  bt  b^  9fiQiabit. 

Bt  Stat  3  Geo.  IV.  c.  126,  s.  151,  it  is  enacted,  "That  all  penon*  con- 
cerned or  interealed  in  any  bill  for  Diaking  or  repairing  anj  turnpike 
road,  or  for  widening  or  diverting  nich  road,  ma]'  iignify  their  co&sent  to 
the  same  by  affidant,  taken  and  authenticated  according  to  the  fonn  hereio- 
after  preicribed,  unless  the  committee  of  either  house  of  Partiament  to 
whom  such   bill,  or  the  peCidoQ  uf  such  bill,  ihaU  be  referred,  shall  otlier- 

Sect.  152  enacts,  "That  it  shall  and  may  be  kwfiil  for  any  one  or  more 
justice  or  justices  of  the  peace,  or  master  or  masters  extraordinary  in  Chan- 
cery, to  take  affidavits  on  oalh  nr  aliinnation  (irhich  oath  or  affirmalion 
,_  auch  justice  or  justices,  or  master  or  masters  extraordinary  in  Chancery,  is 
and  arc  hereby  authorized  and  empowered  to  administer)  of  the  anivers 
that  may  be  given  by  the  owners  and  occupiers  of  lands,  on  applications 
made  to  them  for  their  consent  to  such  bill,  and  every  affidavit  shall  be 
in  the  form  following,  as  near  as  the  drcumslances  of  the  case  wiH  admit: 

"^.  B.  of  ,  makrtk  oalh,  and  lailh,  that  he  did  apply  to  C.  D.,irhohe 
btliepn  to  be  the  oumer  of  [set  out  the  property]  betng  part  i^  the  IoiiJm 
through  which  the  inltnded  lumpike  road  from  E.  to  F.  U  lobe  carried,  or 
thr  altrralion  to  be  made,  [as  the  case  may  be],  and  that  he  reeeicedfrrm 
tuck  owneri  the  aiumeri  tei  forth  in  the  paper  hereunlo  amttxed. 

(Signed)  A.  B. 

Svorn  [or,  lolemnli/  affirmrd^  before  me  [as  in  the  tAtx  forms  hereinbefore 
set  forth].  At  u-itneu  my  hand  and  teal. 
I  And  no  such  affidaiit  as  aforesaid  shall  be  subject  or  liable  to  any  stamp 
duty  now  pajflble  by  any  act  or  acts  of  Parliament,  or  which  shall  heie- 
afler  be  imposed,  unless  specially  named  and  made  subject  thereto  by  the 
act  or  acta  of  Parliament  imposing  the  same." 

Sect.  153  enacts,  "That  proof  of  the  hand-writing  of  any  justice  of  the 

Seace,  or  master  extraordinary  in  Chancery,  before  whom  any  such  affi- 
avit  shall  be  made  as  aforesaid,  shall  be  sufficient  evidence  of  the  signature 
of  such  justice  or  master  extraordinary  before  any  committee  of  either  bouse 
of  Parliament,  without  any  witness  beine  produced  who  was  present  at  dw 
time  when  such  affidavit  was  made,  and  without  a  witness  being  produced 
e  that  such  justice  of  the  peace,  or  master  extraordinary  in  Chancery, 
whom  such  affidavit  was  made,  was  at  the  time  of  makinf;  such 
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StAtute  Labour,  (No.  98)— Order  of  Justices  at  Sessions  to  take  part  of  Sta-  fony^n. 

tote  Duty  from  Turnpike  Roads  for  Benefit  of  other  Highways  in  the  Parish, 
(No.  99) — Certificate  of  such  Order  to  Justices  at  SessionA,  (No.  100)— Order 
of  Justices  to  enable  Sunreyors  to  receive  Composition  in  Money  instead  of  a 
performance  of  Statute  Duty  in  kind,  (No.  101) — List  of  Persons  liable  to 
Statute  Duty,  &c.  (No.  102). 

rv.  As  TO  Compulsory  Proceedings  to  obtain  Land  to  makh  a  Road 
WHERE  Owners  will  not  consent,  under  3  Geo.  IV.  c.  126,  s.  85. — 
Notice  upon  Owner  and  Tenants,  (No.  103)— Particulars  of  Land,  (No.  104) 
— Warrant  to  Summon  a  Jury  to  Assess,  8cc.  (No.  105) — Notice  to  Owner  of 
intended  Inquisition,  requiring  Production  of  Books,  &c.,  (No.  106) — The  like 
Notice  to  the  Tenants,  (No.  107) — Summons  to  Witnesses  to  appear  before 
Jury,  (No.  108) — Oath  to  Jury,  (No.  109) — Oath  to  Witnesses,  (No.  110)— 
Inquisicion,  (No.  Ill) — Order  of  Proceedings  entered  in  Trustees'  Book, 
(Not  112>— Conveyance,  (No.  113). 

V.  As  TO  Repairs,  &c. — Agreement  by  Subscription  for  advancing  Money  to  make 

and  repair  a  Road  or  Highway,  (No.  114). 

Agreement  between  Trustees  and  a  Person  liable  by  Tenure  to  repair  some 
part  of  Road,  (No.  115). 

Notice  by  Surveyor  to  get  Materials,  (No.  116) — Magistrates'  Authority  to 
get  them,  (No.  117). 

VI.  As  to  Tolls.— Order  of  Trustees  for  Reducing  the  Tolls,  (No.  118). 

Notice  for  Letting  Tolls,  (No.  119) — Notice  for  Letting  Tolls  in  Lots,  (No. 
120),— Contract  ii  Letting  Tolls,  (No.  121)— Lease  of  Tolls,  (No.  122)— 
Mortgage  of  TollMfo.  123). 

Notice  of  Meanly  of  Trustees  for  ordering  Sidegate  to  be  erected,  (No. 
124) — Order  of  Trustees  for  erecting  a  Sidegate,  (No.  125). 

V^arrant  from  Justice  to  enter  Tollgate  House  and  eject  Persons  there- 
from, (No.  126). 

Order  of  Trustees  for  erecting  a  Weighing  Engine,  (No.  127)^Table  of 
Weights,  (No.  128)-* Agreement  between  Trustees  of  difi'erent  Turnpike 
Roads  for  erecting  one  Weighing  Engine  for  the  use  of  certain  Roads,  (No. 
199). 

Information  and  Conviction  against  Toll  Collector  for  Extortion,  (No.  130) — 
Tlw  like  against  him  for  not  putting  his  name  on  Toll  House,  (No.  131)— The 
fike  against  a  Person  for  Obstructing  the  Weighing  of  a  Cart,  (No.  132)— 
Tke  like  for  evading  Toll,  (No.  133). 

VII.  As  TO  Injuries  and  Annoyances  to  Roads. — Notice  from  Surveyor  to 
aeanse  Ditches,  (No.  135)^Tbe  like  to  Remove  Filth,  Sec.,  (No.  136)— The 
like  to  Turn  a  Drain,  &c.,  (No.  137)— The  like  to  Make  a  Tunnel,  (No. 
138) — The  like  to  Prune,  8cc.  a  Hedge,  8cc.,  (No.  139)— To  Remove  a  Gate, 
&c,  (No.  140). 

Order  to  cut  down  Trees,  8cc.  (No.  141). 

Information  and  Conviction  for  encroaching  on  Road  by  a  Hedge,  (No.  142) 
— The  like  for  not  Cleansing  Ditches,  ftc,  (No.  143) — The  like  for  not  Trim- 
ming a  Hedge,  See.,  (No.  144)— The  like  for  Laying  Rubbish,  &c.,  (No.  145) 
— The  like  for  Damaging  Milestones  &c,  (No.  1 46) — The  like  for  taking  away 
Scimpings,  &&,  (Na  147)— The  like  for  Riding  on  Footpath,  (No.  148)— The 
Bke  for  Riding  on  Waggons  without  a  Guide,  (No.  149) — The  like  for  not 
usiiig  Skidpans,  (No.  150) — The  like  for  not  having  Name  painted  on  Wag- 
gon, (No.  151)— See  Forms  for  Destroying  Turnpike  Gates,  &c.  post,  fiHali' 

cimi  infnrifi  to  Vntynrts*  Vol.  III. 

VI II.  General  Forms  of  Convictions,  &c — Summons  to  attend  Justices, 
(No.  162)— Information,  (No.  153) — Conviction,  (No.  154) — Warrant  to  Dis- 
train, (No.  155) — Return  of  Constable  where  no  Effects,  (No.  156) — Com- 
mitment for  Want  of  Distress,  (No.  157). 

IX.  Apteal — Notice  of,  to  Quarter  Sessions,  (No.  158). 


vol.  III.  Q 


I.  ^amt  at  to  eUttn. 
(No.  se). 

Al  a  mteling  of  Ike  tnuttiM  [or,  nmninineri]  of  Ikt  tumpikt  noA  iiultr  an 
act  juand  »  Ihe  ytar  of  the  rtign  iff  Ui         Majeily  king         lit         , 

"For  [itsle  the  tille  ortheul],  AeUof         ,  Ikt         dan  if 

IN  purnamct  and  atrcitt  if  Hit  pMwr  and  anlhorily  gietn  to  or  veiled  in 
mtt  ■'■  A*''  iy  'Af  aboce-nentioned  actt  and  aim  ta  and  by  an  act  patted  im 
llie  third  year  of  the  reign  of  kii  lalt  Majeity  king  George  the  fim-tli.  For 
ngulatiiig  tHmpUe  roods,  and  anolher  acl  patied  in  Ike  year  of  hii  [hM 

Aif<]  Mtvetty'i  rtign,  "  For  [■ule  the  dlle  of  tfaii  net],  and  of  all  olher  power 
and  fHMwri,  anihorili/  and  autlieritifi,  in  anyioiie  enaUing  m  in  tki*  UJudf: 
•M  tohate  nanut  are  hereunto  tuhteribtd,  being  Ihe  tmuttet  [or,  fjMiiiiiin»n] 
q/*  tk*  laid  turnpike  road,  have  nominated  onrf  appointed,  and  do  kerehy  w- 
mlnali  and  appoint,  A.  B.,  <f  [Ac],  ft  be  ctOtelcr  qf  Ihe  loilt  artiisg  o^  [or, 
elrri  In  Ike  Imileei,  or,  commiuiontrt,  or,  turrcyor.  Sic.  rf]  Ihe  laid  lamniti  ntd 
for  year,  [or,  daring  Ihi  pleann  of  Hit  tnultee,  at,  cewmiaiimrrt],  if  Ikeeaid 
lampikt  road  for  Ike  timt  being,  at  Ike  yearly  laJory  of  ,  far  kit  care,  atfend- 
•Hcc,  labour,  aid  eertmi  therein,  Ike  lame  to  be  alleiped  aid  paid  qnarttrhf,  [or,  u 
Ihr  cue  maj  be],  oul  of  the  nrnjei  ariting  on  Ike  laid  iMmpike  rood,  wilk  fM 
power  and  aulhorily  for  him  the  laid  A.  a.  loeoiletl,iei!ce,and  diilraimfir,Tiamer 
and  reeeiee  Ike  lollt  ariting  and  payable  at  bar  on  the  laid  tnn^dka  mad,  and 
at  the  weighing  engine  and  tide  bar  al  aforeiaid,  [or,  uthe  caacmajrbe},  lodt, 
tteeult,  md  jttrforM  all  and  every  ael,  mailer,  and  Ikbi^Mtfi  wutleri,  andlMagi 
tekattoever  appertaining  or  inddtnl  lo  tke  laid  office  nBkfar,  [dirk,  tmrvtyir, 
ft&],  tndtr  and  according  lo  Ihe  protitlmt,  tindlalionM,  %d^  dimttma  if  tke  uU 
Tttpeclive  adi,  or  eilker  of  Ihem,  or  any  oOtr  act  er  aete  ainady  pateed,  «r  kere^ter 
t*  it  patted,  relating  la  Ike  eaid  Itm^e  road,  and  alto  ndgeet  and  meetrdtnt  te 
tuck  orderi,  rnlet,  and  direetiont  at  he  Ihe  laid  A.  B.  kalk  received,  *r  iHallftmi 
time  lo  Hme  receive  fnm  tke  tntttet  [or.  eamwtiiiiimere']  if  tke  eaid  (NrnpUc  read, 
fir  Ike  time  being,     Oiven  nnder  atr  kandi  Ike  dag  aad  year,  aad  at  (to  /twctfi'il 

•*""«'"•  an.*..),. 

If  ■  Mmporuf  coUedOT  Or  T«ctiTn-  only  li  to  be  appolnled  In  esK  otixnA, 
ftc  "  until  tke  next  metltng  if  Ihe  tnaltei  [or,  eommitiioneri]  if  Ike  told  rtat," 
(ucb  appoiatmcnt  Dwy  be  mida  by  ui;  two  or  more  tnuto 
.■._.._i  _.. ....  _.  _  mee^n^.    Set  ante,  Ul,  14!. 
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(No.  8»).  ■     ^''■•"- 

Set  the  fomu  tf  the  oaihs  to  be  taken  by  the  truttees,  <u  pretcribed  by  the  act,  ante,  Oaths  by  truttee*. 

Its. 


(No.  90). 


Setformt  of  tmformatimu  and  eomncttotu  againet  toil  codectorM  for  misrondnett    Fonn««galMtu>ll 
^  (No,  ISO,  131,  152,  158).  SSSS?'""*^ 

II.  ^atvM  M  to  flktmniti. 

(No.  91). 

^^^^ 1  To  A.  B,  €f  Summom  to  at- 

town.        j  ^  lend  justice  (a). 

WHEREAS  compUuMi  haih  been  made  to  and  b^ore  me,  CD.,  one  ofhU  Majesty's 

jmfkes  of  the  peace  for  the  said  [county,  Ij^cJ]  by  B.  F.  [surveyor,  Src.']  on  behalf 

sfAe  trustees  [or,  eommisshners']  qfthe  turnpike  road  [describing  itj  appointed  by 

sraetsag  ussder  an  act  passed  in  the  third  year  of  the  reign  of  his  late  Mtgesty  king 

Gttrgt  thefomrth,  intituled  "  An  act  to  amend  the  general  laws  now  in  being  for  re- 

turnpike  roads  in  that  part  ofOreat  Britain  called  England;"  and  also  an  act 

t  the  fourth  year  of  the  reign  of  his  said  late  Majesty,  intituled  "An  act  [set 

the  tide  of  thit  act] ;  and  also  an  act  passed  in  the    year  of  the  reign  of  his  [/a/e] 

rfy  kksg        the         ,  intituled  **  An  act,  ifc.  [set  forth  the  title  of  the  local  act] : 

jfoa,  A.  B.,  ^^iffglflBlJb^  qfficers  appointed  bu  the  trustees  [or,  commissioners']  of 

tSd  imnsfike  ^^^'^^di^KU^  thereunto  required  by  the  said  trustees  for,  comnUssion  • 

AoM  nefiuestandmftSsd  to  produce  and  deliver  to  sueh  trustees  [or,  commission- 

w  49  mA  per$on,aiMwiihinsuch  time  as  they  the  said  trustees,  {cr,commisskmers'] 

wsiad  amd  UmdUdfor  thai  purpose,  and  that  you  still  rrfuse  and  neglect  to  pro- 

dim  assd  dalwoer  to  them  or  him,  true,  exact,  and  perfect  accounts  m  uniting,  under 

ymo'  imad,  ^aU  monies  which  you  have  received  to  the  time  when  sueh  accounts  were 

rwfmrad  to  be  delivered  as  efareeaid,  by  virtue  of  the  said  acts,  or  any  or  either  iff 

thmSf  assd  haw  much  thereof  has  been  paid  or  disbursed,  and  for  what  purposes,  to- 

gstkvr  odtk  Ifte  proper  voadursfor  such  payments.  [Or,  have  refused  and  neglected  to 

pag  the  mastey  due  on  a  certain  account  [or,  accounts}  produced  and  delivered  by  you 

to  eaek  irmeteee  [or,  commissioners]  efoU  monies,  ifc,  as  above].    [Or,  That  mm  A.  B. 

beimgf  4^.  (aa  above)  did  refuse  or  neglect  to  deliver  up  to  the  said  trustees,  [or,  com' 

mseesessers],  er  to  ouch  person  as  they  did  appoint  for  that  purpose,  within  ten  days 

efiar  hmmg  thereunto  required  by  the  said  trustees  [or,  oommiseioners],  all  the  books, 

ns,  amd  writings],  in  your  custody  or  power  reksting  to  the  execution  ef  the  said 

or  amy  or  either  of  them].     These  are  therefore  to  require  you  personally  to  ap» 

hrfere  me,  at        ,  in  the  said  leoanty],  on  the        day  of        next,  at  the  hour 

s/        M  tka        aaoM,  to  answer  to  the  siid  complaint  made  by  the  said  E.  F.  on 

bekmfof  the  said  truetees,  [or,  cossmiseioners],  the  said  E,  F.  being  likewise  directed 

to  he  iiem  assd  there  present,  to  make  good  the  same.     Herein  fail  not, 

Cmem  mmder  my  hand  amd  seal  this        day  of        ,  C,D,  (l.  s.) 


(No.  93). 
To  G,  H>  lie  {eonotabie,  headborough,  or,  tithingman]  of      in  the  said  county,       Wanant  to  dis* 

Cdutyof— 1       WHEREAS  complaint  having  been  made  to  and  before  me,  C,  D.,   ftjSd^diiertT**'^ 

to  wit.  J  one,  ^.  by  E,  F,,  Iv.  that  A.  B.,qf  8fc,,  [set  forth  the  complaint  as  in 
die  mimu«"»»,  xupra,  (Mo.  91)],  /  the  said  Justice  did  thereupon,  by  warrant  under  my 
hand,  duty  summon  the  said  A,  B,  to  appear  before  me  at  this  day ;  and  the  said  A,  B, 
appwed  brfore  me  at  such  time  and  place,  pursuant  to  the  said  summons,  [or,  but 
it  is  dmiy  proved  and  shewn  to  me  that  the  said  A,  B,  was  and  is  not  to  be  found]; 
whereupon  I,  the  said  juetke,  did  proceed  to  hear  the  matter  of  such  complaint  in  a 
tummaiy  way,  [and  tiie  said  A,  B,  having  produced  a  certain  account  [or,  accounts]  ef 
or  eestcendng  the  matters  aforesaid,  I  did  proceed,  according  to  the  directions  of  the 
statmte  in  that  case  provided,  to  settle  the  said  account  [or,  accoustts] :  and  the  said 

(a)  See  form,  Battmau  ms  Highways ;  and  see  ante,  1  S3.    (6)  See  Id, ;  and  ante,  1 S4. 

q2 


C.  D.,  honing  Heard  the  laid  comptalnt,  adnmakdgtd  ami  vobaUarity  cem/eitrd  tht 
lanw  to  be  (me],  Aud  it  maniftttty  appeamg  to  ae  upm  tuck  amftuion  of  tlu 
laid  A.  B.  agaimt icluim lucb  camplainl  teaimiimieat  afareiaid,  [or,  bg  tkeaith,  [or. 
oalhi'l.  of  one  leilnit,  [or,  tnlneafi],  or,  upon  the  imptclioH  0/  /Ae  nrirf  aecomt, 
[or,  accoim^],  lo  prodmed  as  qforetaid'],  that  Ibe  rem  ^  ,  haag  Ike  wAefe  [or, 
pari]  of  the  mosey  vihich  hat  beea  calletled  and  recrmed  by  llit  Kttd  A.  a,  in  Oie  bt- 
half  and  on  thr  acamnt  aforeiaid,  ii  in  Ihe  hmdi  of  the  laid  A.  B.,  aitd  halJt  beta 
by  hist  Tffiaed  and  neglected  to  be  paid  01  afareiaid,  coitfniry  la 
liimed  ilatute:  Theie  are  therefore  in  hit  Migeit^i  name  to  cv 
the  laid  nnt  r^  by  diilreu  of  the  goodt  and  ehatleli  d^  kiwi  the  laid  A.  B.  1  and 
ifaithinfovr  doyinext  after  tach  dittreu  by  you  lalcen,  Ihe  Had  nan,  and  the  ekai^i 
ef  diitraining  oad  keeping  Ihe  lame  ikall  not  be  paid,  that  then  you  do  leli  the  laid 
goodi  and  challell  to  by  you  dtilrained,  and  mil  ^  Ihe  nuiicy  ariiing  by  luA  wit, 
Ihat  you  da  pay  Ihe  laid  mn  of  to  the  laid  trutleti  [or,  commiiiioneri],  or  nri 
perton  or  perirmi  oi  they  ihaUfor  Ihat  parpoie  appoiM,  accordiag  lo  the  dirtctiemi^ 
Ihe  laid  lod-mcnfiDnrJ  tiatule,  reluming  the  overplai  pn  demand  to  hit  Iht  laid  A. 
B.,  (Ihe  reaionable  cbargn  of  diitrainha  and  leUing  Ihe  taid  diitrtii  beiaigfint  de- 
ducted} ;  arid  if  no  goodt  and  ehallelt  tf  the  laid  A.  B.  can  be  frmnd  tufficienl  le  «- 
noer  md  lalisfy  the  laid  money,  and  the  chargei  1^  diitraining  ond  relUng  the  u^tr, 
thai  then  yen  certify  the  tatne  to  me,  logelker  tailh  Ihit  warranl. 

Oioen  KHder  my  hand  and  leal,  Ihe         day  rf  C.D.(,Ut.) 

For  the  fonn  of  the  contUblc'i  return,  <f  no  diatrCM  nn  be  found,  tecfioM,  (Mo. 
1S6). 

(Ko.  93.)  , 

Countyor \  To  Ihe  [amilable]  of      ,  in  Ihe  mid  ea^g^md  lo  tht  ketperi^  the 

lowit.  /  eommongaiil,  [or, Ihe kaiiiei^airTectttiflK  ,HilkeiaidaniMly. 
WHEREAS  ivmplainl,^c.[itnU1iiecampltintviia>nYlcdon,n  in  Ox  tamuuini 
and  w«rr«ntofdiitreu,  npra]i  andtt>hereai,vn  Ihe  dayqf  ,in  the  year i^erttdii, 
1  did  ime  my  toarrant  to  Ihe  [nnuluMe]  if  lo  levy  Ihe  mm  a/"  (y  di^rea  and 
iakoflhegaodiandchatteUefkimlhetaidA.B.,aeeordingtolhedinrlioiuiftieiaid 
lait-menliimed  italute.  And  whereat  it  duly  appeari  It  me,  upoti  Ihe  oaA  ^  tht  taid 
[eanitable'],  thai  the  laid  [cvnilablr]  halh  uied  IU«  beit  endeaamri  lo  lepg  tke  laid 
mm  if  on  Ihe  goodt  and  challeli  1^  Ihe  laid  A.  B,  at  i^onvad,  hat  fjkit  <m  gtob 
ami  challell  1^  Ihe  told  A.  B.  can  be  found  n^icient  to  antuirr  and  tati^  the  tad 
money,  axd  Ihe  chatgei  of  diilraining  and  lelling  the  lame ;  [or.  And  aheiiai  Ihe  tad 
A,  B.  hath  not  appeared  before  me,  Ihe  laidjuttice,  at  Ike  time  and  place  by  m*  0^ 
painted  for  that  parpoie,  purntant  lo  Ihe  laid  tuwtwvm,  and  there  it  no  n^^icirmt  fM* 
jon  aitignfdfor  luch  non-aj^iearance']i  [or,  And  wkereai  the  taid  A.  B.  hatk  af- 
■       ■      ■  ...    ,,,,/^  ^„,;  ,1  ■  ■ 
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To  lit 
UPON  BppIicaHon  ma4t  by 
aainttdiy  lit 


^oraa  at  to  StUtutr  Bnts,  odi  CTomyMlUon  fin-. 

(No.  95). 
of  Iht  higkieayi  of  Iht  pariih  of         ,  in  lit  amnli/  tf 
D^  the  lumpUa  roadt  from 


atk< 


lit  IruUtti /or  patlbig  into  tieeutiaH  on  art  cf  Parliament  foued  in 
of  Iht  reigR  ef  hii  Mytits  king  Uc  ,  intUtdtd  "  An 

S/c,  bj/tnltr  o/lhe  trvtlta/ar  Iht  laid  raad,  to  ui.  Inn  of  kit  Uqjttlif't  jnttieti  if 
Ihtptace  acting  in  mnd/or  tin  mid  cotmtg;  ve  do  herebi)  lumman  ym,  lit  imtg- 
ori  ^tht  higkicayt  of  Iht  pariih  or  plact  of  ,  in  Iht  laid  eaaili/,  to  dcUcer  a  liil 
Id  lit  mid  ,  at  inch  larrti/OT  ai  t^attiaid,  at  hii  hotttt,  litaate  in  the  laid  cou- 
tjf,  mthin  day  I  qfler  Iht  irroiet  ^  this  lummmij  ^  the  namei  of  tht  Mfwral  prr- 
tontf  inhainlaHtt  of  the  taid  pariih  or  plact,  and  who  are  by  iaw  tabbed  and  Sab4e 
lo  doitaluXe  loorkfir  the  present  j/ear  upon  the  read  litvaie  in  tht  laidparitk  orpiter, 
or  lo  the  paymcttf  o/any  money  in  fi™  of,  or  ai  a  competition  for  nicA  itahite  mri, 
diilivguieking  Ike  juiturt  if  Ike  work  lo  be  done,  whether  icitk  learnt  tr  dnm^  or 
olhtrwitt,  and  alio  the  aixBunl  <f  the  reipeelmt  nnu  to  be  paid;  and  we  tie  laid 
jaiticit  do  hereby  rtqaire  you  to  make  tuck  litti  of  namei,  in  nek  manner  and  under 
iHch  rrgulatioai  and  reitriclioiu  ai  ii  or  art  direcltd  Ay  my  law  or  itatuU  bov  in 
force  and  egret  for  Me  repair  of  Ike  pablie  klghwayi. 

4nd  in  rait  yea  ihall  refuit  or  wiffuUy  neglttl  lo  give  in  mek  liit  ai  ^oreiad,  or 
ihati  knowingly  or  wi^nlly  girt  in  afattt  or  imprrftet  Hll,  JIM  is  ^endLig  iaia,Jtr 
every  ruck  offmct,  fiirftil  and  be  liable  to  pay  a  tam  not  tucttding  lOil  O^wa  tiiitr 
our  handi  and  itati,  tkii         day  of        ,iH  Iht  ytar  of  oar  Lord 


(S,.  M). 
Biven    To  the  lareryori  if  Ike  highwayi  of  tht  pariih  [at  plate]  ^       ,  in  the  eamly  of 
f'f  I  DO  hereby  gioe  yen  notice,  thai  the  liil  detinered  byyaalomeat  nraeyor  tflki 

laritpiki  road  from  lo  ,  in  the  said  county  of  ,  of  ike  na*tei<f  lit  it»eral 
perioni  who,  within  your  mid  pariih  or  place,  are  by  late  liable  to  do  itatmit  uoekflf 
the  preieat  year,  or  to  Iht  payment  tf  suniey  n  lien  of  or  ai  a  compoOtmafor  auk 
tlalHle  aork,  will  be  laid  btfore  loo  ef  kit  Migeity'ijaiticficf  On  peace  fir  Iktind 
eotnly,  inpartaanci  of  tht  direclioni  tf  Ike  act  paued  in  the  year  of  kit  latt  Mm- 
jltty  king  George  Ike  ,  inlilultd  "  Jin  acl  ^c,"  on  Ike  day  of  ,  mt,  ,ia 
Iht  laid  county,  n  order  that  nek  tiBOJnilicei  suy  odfadgi  anddtlarmiattttalfml 
or  proporliea  if  Ihe  ilaluli  work  for  the  laid  year  ikall  be  dime  upon  tie  taid  rood, 
and  alio  what  proportion  of  the  compoiition  money  tkoB  be  paid  to  the  trmteti  if  On 
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act  ^  Parliament,  passed  m  the        year  ef  the  reign  of  his  Majesty  king 

the  ,  intitmled   **  An  act  Sfc,,**  do  adjudge  and  determine  that  the  inhabitants  (^ 

the  [parish']  of  ,  in  the  said  cotmty  <f  ,  shaU  do  part  or  proportion  of  the 
statute  work  far  the  ensuing  year  upon  such  turnpike  road  in  the  said  [parish^  of  , 
bektg  a  [/NiricA]  t»  tcAicA  the  said  road  Ues,  and  that  proportion  of  the  money  re- 
ceieed  by  the  surveyor  or  surveyors  of  the  highways  of  such  [parish"]  or  place,  in  lieu 
sf  or  as  a  composition  for  such  statute  work,  shall  be  by  him  or  them  pedd  to  the  said 
trustees  of  the  said  turnpike  road,  or  to  their  treasurer,  or  other  person  authorized 
by  them  to  receive  the  same,  on  or  brfore  the  day  of  ;  the  names  of  the  seve^ 
ra/  persons  appointed  to  do  such  proportion  ef  the  statute  work  on  the  said  turnpike 
road  appear  in  the  schedule  to  this  order.     Given  under  our  hands,  the        day  of 

(Signed) 


FORMS. 


}At  a  special  sessions  held  by  the  justices  of  the  peace  for  the  said 
county,  acting  in  the  [^hundred]  of        ,  within  the  said  county. 


(N<K  99). 

Cmmty  of~ 
to  wiL 
at         ,  on,  the        day  of 

WHEREAS  application  and  complaint  upon  oath  have  been  made  unto  us  by  A.  B., 
serveyor  of  the  [parish  4^.]  of  ,  that  the  several  highways,  not  being  turnpike,  within 
the  said  [parish,  Sfc],  are  very  extensive  and  in  bad  repair,  and  that  a  considerable  part 
tf  the  statute  duty  arising  within  the  said  [parish,  ^c]  hath  been  called  forth  and 
required  to  be  applied  in  the  repair  of  certain  turnpike  roads  lying  within  the  said 
[parish,  4tr.]  wMch  are  in  good  condition,  and  have  a  considerable  revenue  for  their 
support f  arising  from  the  toils  collected  thereupon;  and  we  having  duly  summoned  C, 
D.,  the  surveyor  of  the  said  turnpike  road,  to  ttppear  before  us,  to  shew  cause  why  the 
said  statute  duty  catMfsrth  and  applied  by  him  to  the  repair  of  the  said  turnpike 
road,  should  not  be  withdrawn  therefrom  and  appUed  to  the  repair  of  the  other  high- 
ways  within  the  said  [parish,  ifc],  and  upon  hearing  the  said  C.  D.,  and  receiving  an 
account  of  the  revenues  and  debts  of  the  stud  tumjAke  road,  and  of  the  state  and  condi- 
tisu  eftke  repair  of  the  said  turnpike  road  and  highway  respectively;  and  it  appear- 
tag  to  us,  uponfiiU  amsideratUm  had  thereupon,  that  part  of  the  statute  duty  hitherto 
emptoyed  by  the  said  [parish,  Sfc]  for  the  repair  of  the  said  turnpike  road  may  be 
tomteniently  dispensed  with,  without  endangering  the  securities  for  the  money  advanced 
upon  ike  credit  of  the  Mis  thereof,  and  that  such  statute  duty  is  wanted  for  the  repairs 
sftke  other  highways  within  the  said  [petrisH] ;  we,  in  pursuance  of  the  power  given 
tons  by  the  act  passed  in  the  third  year  of  the  reign  of  king  George  the  fourth. 
For  regukding  turnpike  roads,  do  order  that,  from  and  after  the  day  of  next, 
there  shall  be  only  [one]  day*s  statute  duty  performed  by  the  inhabitants  of  the  said 
[pariA,  SfC.]  upon  the  said  turnpike  road  within  the  same,  and  that  the  remainder  iff 
the  statute  duty  shall  be  performed  upon  the  other  highways  within  the  said  [parish, 

If  there  are  roore  turnpike  roads  than  one,  or  the  whole  statute  duty  shall  be 
thought  fit  to  be  taken  away,  this  form  must  be  varied  to  fit  those  cases;  the  sum- 
to  the  avrveyon  wiU  be  very  easily  firamed  from  this  order. 


Order  of  Justices 
at  ipecisl  MHkms 
to  take  part  of  sta- 
tute duty  fhrni 
turapike  roads,  for 
benefit  of  other 
highways  in  the 
pwish,  dec  (a). 


(No.  100). 

/,  A,  B;  clerk  to  the  trustees  mentioned  in  the  above  order,  do  hereby  certify  to  the  Cartiflcate  of  racfa 

justices  of  the  peace  for  the  [county]  [riding]  [division]  of        ,  at  their  general  guar-  «d'^toju^0Mat 

ter  sessions  of  the  peace,  that  the  above  is  a  true  copy  of  the  order  made  by  the  said  <I««w"f  ■<■«»•(»»• 
trustees  for  the  purposes  therein  mentioned.    Dated  this        day  of 

A.B. 


(No.  101). 

Conntj  of  At  a  special  sessions  held  at        ,  in  the  hundred  of       ,  in  the 

said  county,  the        day  of        ,  in  the  year         ,  by  justices  of  the  peace  for  the 
said  county,  acting  within  the  said  hundred, 

WHEREAS  it  hath  been  made  to  appear  unto  us,  J,  P,  and  K.  P,  esquires,  two 

if  his  Majesty's  justices  of  the  peace  for  the  said  county,  acting  within  the  said  hun- 


(a)  The  3  Geo.  IV.  c.  126,  gives  this     (d)  The  act  gives  this  form,  see  ante,  157. 
form,  see  asste,  157.  (c)  See  ante,  157. 


Order  of  two  Jus- 
ticL§,  to  enable 
surveyors  of  turn- 
pike roads  to  re> 
oeive  a  composi- 
tkai  In  money,  in- 
stead of  a  perform- 
ance of  statute 
duty  in  khxl  (c). 


drtd,  upon  the  BaU  oflki  nrwysr  efllu  tarmpUri  nad  [or,  nadi]  uUkiii  Me  [pnab] 
~  [or,  lemukip  ^.]  ^  mlhim  Ikr  laid  kMadrrd  and  tmrnnlf,  Ikat  Ike  aiaiatemBKt 
and  repairs  t^  Iht  Maid  turnpike  road  [or,  roade']  l^ing  wUkin  the  aaid  [jmriek],  «a 
be  ttort  rjeetuallif  earried  im  bg  a  eompariliim  a  imwji  faka  bg  a  yHW-nmiw  y 
Ike  itatult  diLlyfiam  Ike  trrrral  pertami  wJk*  art  boaad  ijr  Ime  te  ptijtrm  ttatalt 
duly  BH  Ike  tad  lampiie  road  [or,  roadt}  n'Mtn  Ike  taid  [poriti]  [or,  toamiUp 
4t.].  M'e  ifo  JuTTfry  lufAoriu  Ike  taid  A.  B.  Ike  nmrfBr  tf  Ikt  tmr^ikt  rvadt 
aitkit  the  emd  [jiariek'\  [or.  Inumtkip  ^v.],  In  rejmirt  and  rtetitejTtm  ike  ancrwl 
pertinu  teko  are  bouid  by  taw  to  perform  nek  ilattUe  duly,  Ikt  mWi  (or,  iw  Ikird, 
or,  l»e-lkirdi,  u  occuon  may  require]  of  Ike  compotitiom  ia  nHwy,  in  Sta  ^  lit 
tlalule  dulji,  ickick  Iheg  are  baad  to  perform  on  the  ttm^iike  road  [or,  i  iiarfi]  vM- 
t«  ike  laid  [^pariih^  [or,  lovn^ipt  Jr.j  ^  ,  omrdiJV^  lo  Ike  tmtkaritif  aad  din^ 
tioni  of  the  act  patted  »  tlu  jiftg-frttrtk  year  of  the  reign  of  kit  tote  Mqfetlif  king 
George  the  third,  inlitnled,  "  An  act  lo  amend  an  act  rf  the  IkirUailh  year  1/  kU 
preitnl  Majiity,  to  explain,  amend,  and  redact  into  one  act,  the  ilalntet  imw  vtftni 
far  the  amendment  and  prttertativn  of  Ike  public  kighpagt  leitkin  Ettgbati,  mid  fir 
other  parpotei." 

Given  under  our  handt  and  leall  Ikii       daf  iff      in  Ike  year  t^  our  Lard  oat 
Ikoutand  tight  himdred  and         .  ,  ,  _ 
X.P. 

(No.  IDl). 


<«  lieu  tUrr 

■of,}orth 

Year  commencing  from             .     (Sgntd) 

Surveyori  of  Ikt  mid  Paritk 

or  Place. 

1. 

». 

3.            1          *.           1           ^ 

& 

7. 

'^nSer- 

'i.-a: 

FidtanoMtt 

«i:xr- 

^tns' 

fisr 

Cmmtl^ 

£     :     i. 
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•tker  kmihUmg  it  erected  en  amp  part  thereof  respectively,  and  no  part  of  tuck  three 
tUp»  •r  pareeli  ef  lamd,  or  amy  ef  them,  it  a  garden,  yard,  or  paddock,  or  a  park, 
piamted  waUc,  or  aoemme  to  a  homte  or  ineloted  ground,  planted  at  an  ornament  or 
AeUer  to  a  kotue,  orplantedamd  tet  apart  at  a  nurteryjor  treet;  and \oherent,  at  a 
meetimg^the  trutteet,  appointed  amd  acting  under,  and  6y  virtue,  and  in  execution  rf 
em  met  ofParliauunt  patted  in  the  tixth  year  of  the  reign  of  hit  Majesty  king  George 
tkefourikytmd  intituled,  **  An  act  for  more  effectually  repairing,  widening,  altering, 
and  improving  the  road  from  Melton  Mowbray,  in  the  county  of  Leieetter,  to  the  guide 
put  m  Si*  Margareft  Field,  Leieetter,  and  the  road  branching  from  the  said  rwtd  at 
•r  near  m  certaim  place  in  the  lordship  qfBaekby,  in  the  taid  county,  called  the  Round 
BiU,  to  the  tomm  if  Baekby,**  [the  local  act  or  acts],  holden  at  ,  in  and  for  the  taid 
etmdy,  est  tka  day  of  latt,  it  wat  decreed  and  determined  by  the  taid  trut- 
tttttabo  meeettary  to  purchate,  and  they  retolved  that  they  would  purehate,  and  or* 
iervd  ta  he  purekated  the  taid  three  tUpt,  or  piecet,  or  parcelt  of  land  to  described^ 
^  the  purpose  of  diverting,  altering,  and  improving  the  said  road  from  Melton  Mow- 
bmy  to  the  guide  pott  in  St,  Margaret**  Field,  Leieetter,  aforetaid ;  and  uting  the  tame 
fir  thai  purpote :  We,  therefore,  the  undertigned  trutteet,  acting  in  the  execution  of 
the  taid  met  of  Parlkment,  and  other  the  actt  of  Parliament  therein  mentioned  or  re^ 
ftrred  to,  amd  now  im  force,  amd  the  act  of  Parliament  patted  in  the  ninth  year  of  the 
rdgn  eftdt  late  Majetty,  intituled,  **  An  act  to  amend  the  actt  for  regulating  turnpike 
rtait,"  to  far  at  tuch  teveral  aett  of  Parliamtent  relate  to  the  taid  roadt  in  the  taidjirtt 
meviiomed  act  of  Parliament  tpee^d,  and  being  the  major  part  qf  the  trutteet  at- 
tmbled  at  the  taid  meeting,  do  hereby  give  no/let  ^  the  taid  intention  amd  detemdna- 
6m  ^f  the  taid  trutteet,  and  do  hereby  give  you  notice  and  require  you  retpectively, 
tttrtat,  eamtraet,  and  agree  with  the  taid  trutteet,  for  the  purchate  by  them  of  the 
tad  three  teueral  piecet  or  parcelt  i^  lamd  to  detcribed,  for  the  purpote  qforetaid,  amd 
fm  the  vaime  amd  recompense  you  may  respectively  be  entitled  to  from  them  in  that  be* 
keif,  amd  for  the  loss  er  damage  you  wuty  respectively  sustain,  by  reason  cf  the  said 
tmteet  purchasing  or  using  the  said  thee  pieces  or  parcels  ^  lamd  so  described,  for 
At  pmjmte  ttforesaid :  amd  we  further  give  you  amd  each  of  you  noti^,  theU  in  cate 
ym  da  far  the  space  of  thirty  days  meat  qfter  the  receipt  of  this  notice,  neglect  or  re- 
ybr  ta  treat,  or,  by  reason  of  abKnee,  shall  be  prevented  from  treating,  or  do  not  agree 
ie  the  prewtiees  with  the  said  trustees,  then  that  the  said  trustees  will  cause  such  value 
end  I  eeompemse,  lost  or  damage,  to  be  inquired  into  and  ateertained  by  a  jury  of 
twelve  imdifferemt  num  of  the  coumty,  ridimg,  or  place,  whereimtuch  three  friecet  of  land 
m  described  do  He,  and  will  proceed  thereupon  according  to  the  provitiont  of  the  taid 
tseeraiaets  of  Parliament  before  mentioned  or  referred  to,  and  the  laws  mow  in  force 
in  that  behalf .     Datedthis        day  if        ,  18     . 

J,  B.,  a  D,,  E.  F.,  G.  H,,  8fc  (a). 
Trustees  of  the  above  mentioned  turnpike  roads. 
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(No.   104). 

Firstly — J  piece  of  lamd  out  of  a  close  qf  pasture  land  ctdkd  ,  situate,  lying, 
and  being  im  the  parish  of  Rearsby,  in  the  county  of  Leicester,  now  in  the  occupatiom  ^£f^JL^^ 
if  you  the  said  W,  E.  as  tenant  thereof  to  you  the  said  O,  P.  or  otherwise,  extending  Suttenlfor  %• 
in  a  northwardly  direction  from  a  piece  of  Umd  or  garden  ground,  lately  the  property  ^  propoMd  altcn 
J.M.  W^  to  the  foot  rf  the  bridge  adjoining  a  plantation  belonging  to  you,  the  said  tioDoTUierowl 
G.  P.,  amd  beima  of  the  lemgth  af  seven  hundred  feet  or  thereabouts,  amd,  throughout, 
efthe  breadth  efforty-Jbfefeet,  amd  contaimimg  .about  three  thousamd  amd  Jive  humdred 


Partkulanofthe 
intflodffd 
the 

altcfa- 


Secomdlf — A  sOp  or  piece  of  lamd,  om  the  west  side  of  the  turnpike  road  leading  from 
St.  Margaret's  guide  post  to  Melton,  lying  im  the  parish  of  Rearsby  aforesaid,  oppo* 
site  ta  a  piamtaHom  belomgimg  to  you  the  said  G,  P.,  being  part  and  parcel  of  an  in* 
cieeed  piece  eflamd  caUed  ,  and  in  the  occupation  of  you  the  said  ,  as  tenant 
to  ftm  the  mdd  G.  P,  or  otherwise,  which  said  piece  or  slip  cf  land  extends  inanorth- 
mmdiy  directsem  from  the  said  last -mentioned  bridge,  and  adjoins  the  same  turnpike 
road,  and  is  of  the  length  of  feet  or  thereabouts,  the  same  slip  of  land  being  at 
the  north  end  thererftf  the  width  of  feet  or  thereabouts,  mnd  gradually  decrease 
img  im  breadth^  mmtil  it  emds  im  a  marrow  point  at  the  south  end  thereof,  and  communis 
cotes  with  the  present  road, 

(«)  To  be  Mgned  by  the  major  part     notice  was  determined  upon, 
of  the  trutteet  (not  lets  than   three),         (6)  Of  course  these  particulars^must 
at  the  meeting  when .  this     be  aecording  to  the  caaa  in  question. 


mrdly — ^  ilip  ^  land  n  Ikt  fariik  tfirtimrf,  itmg  pari  ff  a  ctrlM»  da*t, 
-  is  tht  tKcupatiim  qfym  tlu  laid  ,  at  taunt  W  yw  Ike  taid  G.  P.,  <r  slAcnsiK, 
iging  mrihwardly  t^  Iht  ctou  0^  vjhick  Iht  uud  l<ut  drtcribed  pUct  vf  land  u  panrl, 
mtd  which  tlip  vf  taud,  now  tiitder  dacripliom,  rmm  im  q  direct  tine  from  north  to  Mottik^ 
and  at  Iht  loal*  end  tktreof  mtaiurii  feet,  and  gradnaUg  imcreani  m  breadth  to 
Iht  eitemt  rf  feel,  at  Ike  Middle  part,  from  ihick  part  H  gradaaU])  drcreatet  nfi/ 
Iht  north  end,  when  it  ctmmnnicalee  with  lit  tnmpUit  road  im  m  narrtw  point. 
Jnd  PomrtUgt—A  tttp.  ^. 

(No.  lOS). 
WHEREAS  a.  P.,  tiqiurt,  mai  and  ii  the  owntr  rf,  or  ptrion  inttrttttd  M,  tad 
|.  W.  E.  and  S.  B.  wtre  and  art  mpectiiuli/  iht  lenanlt  or  Kcufiwr*  <ifoar  teptml  tlift 
»■  pitrxi  Inland hereini^ltr  deteribtd  (naaulg) — Firiltg,  a  tlipor  pitet  iifbatdmUif 
a  tlott,Sft.  [dacribe  Ibem  u  in  notice  (No.  104),  auting  "the  laU  "  iulMdaT 
"gtntheiaid  "}:  dndwhrrea*,  tUameetingcflht  tnuttemppeintrdaad  adiignadB; 
aad  by  virtue,  and  in  execution  iffanact  afParliatH%t,patredin  the  tixIkt/emrfUie 
rtigm^hiit/yeityking  George thefimrlh,  inlUnkd,  "  Jn act, ^c [u  onO, (No.  IDS)], 
htldtn  at  the  Three  Crowm  Hotel,  n  Ltietittr,  im  and  for  the  eaid  county,  m  Ikt  tUk 
dagrfAngmtlait,  it  iboj  deemed  and  dtttrmined  ty  thiiaid  tmetttt  to  it  WMtigf  It 
pmrdiatt,  and  they  rteobud  thai  thtg  imUd  partkaei,  taut  ordered  lo  bt  ptrn'iatid,  lit 
md/oar  tlipt  arpiecet  of  land  udeecrihoiCfir  Iht  paiftm  ^  dittrtfag,  alltriag,  and 
improoing  the  mid  road  from  Metlom  itoMbrag  ajoratid  lo  the  giadt  pait  fa  SL 
ilargarel'i  Field,  Leicttter,  i^fortiaid :  And  tehtreae,  em  Ike  taid  Ulk  dag  ^  Aagttt 
lail,  J.  G.,  T.  M.,  If.  P.,  J.  G.  W.  Y.,  W.  P.,  R.  H.,  H.  W.aadJ.  B.,gealitmem,eifU 
^  At  tmiteei  acting  in  the  tnevtion  r^  tlu  md  acl  of  ParUamemt,  amd  oikrr  Ike 
aett  <^  Pmliament  therein  mtntiontd,  and  bow  im  forte,  M  /v  ai  thtg  ralaU  It  fit 
taid  roadt,  and  being  the  mt^/or  part  <ff  the  laid  traeteti  aetanMed  at  Iht  eaU  mtiHi^, 
did  givt  tht  laid  G.  P.  and  the  laid  W.  £.  and  S.  B.,  notice  im  writing  tf  Ikt  lid 
inltatien  and  delemimation  of  the  laid  trutleii,  and  did  gioe  them  nttiea  and  r*- 
quire  them  reiptcliinlg  to  treat,  contract,  and  agree  with  the  eaid  trtaleet,  fir  the 
parchaei  bg  iktm  the  laid  Iruiteei  of  the  eaid  four  leatral  tlipt  or  piieet  ^  bmdm 
deecrihtd,  for  tie  parpete  nforieaid,  andfgr  the  taleie  and  rteampenit  theg  migkl  re- 
tpeclioeig  be  tntilled  lo,  from  the  taid  tmileet  in  that  bthaff,  and  fir  Ike  late  tr 
damage  Iheg  the  laid  a.  P.,  lf'.E.,andS.  B.,  might  reipecthtlg  melaim  «y  w—  ^ 
Iht  laid  trtultii  parchaiinf  or  tuing  the  laidfonr  itotrai  eSpe,  or  pitcit  if  laad  o 
dticribtd,  for  the  purpoie  aforenud,  amd  did  fnrlhtr  gite  the  eaid  O.  P.,  a^  IF.  E., 
and  S.  B.  tiolict,  that  im  caie  Ihei/  did  for  the  ipate  of  Ihirig  dage  atxl  ^fttr  Ikt  n- 
etipt  tf  Ikt  laid  nollet,  aigleel  or  refait  to  trial,  or  hg  reaiom  9  abttnct  ikeald  hi 
preoemtedfnm  treating,  or  iheuld  not  agree  In  the  premieii  mth  Ike  laid  Ir 
then  that  the  laid  Irullict  IPtmld  MHSt  llit\  tafUe  ahJ  tefomptntr,  laa  1     ' 
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ilipt  9r  pieces  ff  Umdfor  the  pmrpoie  ^foretaid,  in  fmrnumce  sf  tks  said  aeU  rf  Pat'  form». 

UamtmL,     Given  mmder  emr  hndt  tmd  eealtf  tide        day  tf       ,  1889. 


(No.  106). 
To  G,  P.  eiqwre, 

WHEREAS  you  were  and  art  the  owner  of,  or  person  interested  in,  and  W,  E.  Notice  to  the 
nd  S,  B.  were  and  are  respectively  the  tenants  or  occupiers  of  four  several  slips  or  o]^»»  of  theia- 
piects  t^lamd  reopeetively,  utt.  Firstly,  4*.  [deKribing  them  m  in  the  forms,  ante,  SSSSBSto"' 
(No.  1 04, 1 05)].  Now  you  are  hereby  reqwred  to  take  notice,  that,  between  the  hours  produoedeed*,  &€. 
often  amd  twehe  t^dock  in  the  forenoon  of  the  6lA  day  i^  November,  instant,  at  the 
km  or  premises  known  by  the  sign  of  the  Old  Wheel,  and  kept  by  Mr,  W,  W.,  in 
Mearsky,  m  the  said  coamiy  tf  Lieester,  a  jury  will  be  duly  chosen  and  sworn  bo" 
fare  the  trustees  (to  be  then  and  there  assembled)  appointed  and  acting  under, 
sad  by  wirtme,  assi  in  exeeutian  of  an  act  of  Parliament  passed  in  the  sixth  year  of 
ths  reign  of  his  Majesty  king  George  the  fourth,  intituled  **  An  act,  ffc.  [m  ante,  (No. 
IM)],  !•  inquire  into  and  aseerttdn  the  value  of  the  said  four  several  slips  or  pieces 
sf  kmd,  mod  the  recompense  to  which  you  the  said  G,  P.  as  the  owner  tif,  or  person 
istervoied  in^  and  the  said  W.  E,  and  S»  B.,  as  the  respective  tenants  or  occupiers  of 
esAfemr  sUps  ef  pieces  of  land  respectively,  may  be  entitled,  and  the  damage  and  lorn 
wUek  may  he  tusfained  by  you  the  said  O,  P.  and  the  said  W,  B,  and  S.B,  respett- 
M^  m  eomseqmemee  efthe  said  trustees  requiring  and  taking  such  four  several  sHpe 
orpieeve  of  Imtd,  for  the  purpose  of  diverting,  altering,  and  improving  the  said  road 
from  MoUmo  Mowbray  irforosaid  to  the  guide  post  in  SL  Margaret's  Field,  Leicester, 
^oromUlt  and  that  fie  said  Jury  will  Sken  emd  there  inquire  into,  andaecertain  suek 
waiuo,  damsige,  andreeompense,  pursuant  tosueh  act  tfParliament,  and  other  the  statutes 
in  ouih  eeue  made  and  provided,  according  to  the  notice  you  have  already  received; 
and  yam  art  hereby  required  to  attend  befitrs  the  said  trustees  and  jury  at  the  time 
and  pkstet  ^"^  0"  '^  occasion  o^ove  mentioned,  and  to  produce  and  shew  before  them 
the  Htio  deeds  of  and  relating  to  the  said  four  slips  or  pieces  of  land  so  required  by 
the  said  trustees,  and  to  shew  and  prove  your  title  thereto,  and  your  interest  therein; 
and  also  to  produce  the  counterpart  ef  any  lease  of,  or  any  agreement  by  you  for 
letting  the  said  four  several  slips  or  pieces  of  land,  the  notices  you  have  received  from 
the  said  trustees,  their  surveyor,  or  me  as  their  clerk,  bearing  date  respectively  on  or 
about  the  24M  day  of  August,  the  I9th  day  of  September,  the  5th  day  ef  October, 
the  tied  day  of  October,  and  the  26f  A  day  of  October  last,  relating  to  the  said  pre- 
Dated  this  ith  day  qf  November,  1829.  Yours,  ^-e. 


(No.  107). 

To  Mr.  W,  E,  and  Mrs,  S,  B,  j^  y^^  ^^^^^^  ^^ 

WHKRBAS  G.  P.  eequtrt,  was  and  is  the  owner  ef,  or  person  interested  in,  and  you  ^^  tenants. 
ikeosdd  IF.  JL  and  8,  B,,  were  and  are  respectively  the  tenants  or  occupiers  (^four  SO' 
vermioiipe  or  pieces  qfhmdfespet'tiveiy,  vte.  Firstly,  [describing  them  as  in  form  (No. 
104)3.  Nmv  you  are  hereby  required  to  take  notice,  that,  between  the  hours  eften  and 
tmsive  qfiko  dock  In  Ike  forenoon  of  the  9th  day  of  November  instant,  at  the  inn  or  pre* 
wdon  known  by  thoeign  of  the  Old  Wheei,  and  kept  by  Mr.  W.  W,,inRearsby,inihe 
smU  iouniy  efLeieetier,ajury  wUl  be  duly  ehoeen  and  sworn  brfore  the  justices  appoint' 
ed  easd  meting  under,  and  by  virtue,  and  in  execution  of  an  act  of  Parliament  passed  in 
tko  siMth  year  qfthe  reign  of  hie  Mafesty  king  George  the  fourth,  intituled  **  An  act, 
[an  mute,  (No.  103)],  to  inquire  into  and  ascertain  the  value  of  the  said  four  several 
sUpo  or  pieces  of  land,  and  the  recompense  to  which  the  said  G,  P.  as  the  owner  of  or 
imttroiiod  in,  and  you  the  eM  W.  E,  and  S,  B,  as  the  respective  tenants  or 
qfeuekfbmr  sUpe  or  pieeee  ef  land  reepectively,  may  be  entitled  to,  and  the 
and  lose  wUek  may  be  sustained  by  the  said  G.  P.,  and  you  the  said  W,  B. 
B.  roepoetsvely,  in  evnsequenee  ef  the  said  trustees  requiring  and  taking  such 
Jour  eovered  eUps  or  pieces  ef  kmd,  for  the  purpose  qf  diverting,  altering,  and  improv' 
sag  tko  said  read  from  Melton  Mowbray  eforemUL  to  the  guide  post  in  St,  Margarefs 
FieUf  Lekoeterf  aforesaid ;  attd  thai  the  said  jury  will  then  and  there  inquire  into,  and 
aseerimim  emek  veism  and  roeoaipense  pursuant  to  such  act  tf  Parliament,  and  other  Ike 
statutes  imemek  mm  wsode  emd  provided^  according  to  the  notice  you  hewealready  rv 


ctand;  atd  fftm  are  hereby  requirrd  to  attend  before  the  taid  trntteet  and  jury t  at 
tke  time  and  place,  and  trpon  Ike  occaaion  aforetaid,  and  to  prodmce  be/are  tkem  the 
itiue  or  agreemenlt  in  uriting^  if  any,  nitdtr  which  yoit  reepectiptly  hold  the  taid  re- 
iptctivt  fimr  ilipi  orpiecei  ^  land  to  required  bg  the  laid  Inuliei  or  either  if  then, 
and  all  rtetrpltfer  rent  received  by  yon  reipecHvely  for  theiaid  retptctire  four  tSpi 
or  parctU  of  land,  or  eillier  if  then,  and  lo  ihta  yimr  ritpective  inlereitt  therein. 
Dated  Ihit  ilh  day  af  November,  IB29  (n). 


{No.  108). 
To 
TO  U,  and  ea^  of  yon,  are  hereby  nwMcHKrf,  nqnirtd,  and  evmmanded  to  bt  aarf 
appear  >■  your  oum  proper  pereoiit  before  three  or  more  ef  tht  tnaUtt  appoimted  aarf 
acting  tinder,  and  by  i>ir(i»,  and  in  eieenlion  of  an  act  <^  Parliamemt,  patted  h 
the  litlh  year  of  the  reign  of  hit  Majaty  king  Oergr  the  famlh,  imtitiUtd, 
"  Anael,  ^.  [umfe,  (No.  103)];  and  other  the  actt  of  Parliament  Ihsreim  mnliolt- 
li,  andnoiB  in  force,  lo  far  ai  they  relate  lo  the  laid  roadi,  at  the  tiR  or  prnniiw 
ftMMM  by  the  lign  of  tht  Old  Wheel,  and  kept  by  Mr.  W.  If.,  n  Reartby,  n  Ot 
etwtty  <f  Lticttler,  betwiin  thehouri  of  ten  and  tieelve  of  the  clock,  in  the  Bon^ 
^  the  6ft  day  qf  f/otiember,  imiant,  lo  be  examined  and  giae  eoidenet  en  eoth  h^fmw 
a  jury,  to  be  then  and  there  eluaen  and  iwam  b^are  the  vdd  trnittet,  purnimt  la 
Uti  uU  ilatntei,  lo  inqniri  into  and  atcerlain  Ihi  ealae  qffour  elipt  or  piceti  efiind 
k4niffUrdeicribed,  viz.  Firefly,  a  elip  or  piece  of  land,  (4«-.  winfonn  (No.  IM},  «W 
la  inquire  into  and  aicerte^  the  recompeme  tohieh  the  taid  G,  P.,  at  lit  ommtt  if. 


S.  B.,  at  theretpectioe 

rttptctively  be  entitled  unto,  and  the  damage  and  lore  which  may  be  a 

them  rttpectieely,  in  coniequence  and  by  rtattm  of  the  taid  tnuteet  nqairii^  ^ 

taking  the  taid  four  tlipi  or  pitett  of  land  for  the  purpote  of  dicerling,  aUernf,  nd 

Improang  Ihe  taid  nod  fnm  Melum  Motcbray  aforiiaid  to  the  guide  pt*t  <s  SL 

Margartl'i  Field,  Leicetter,  afortiaid.  in  purmance  >jf  the  taid  acit  ef  FarHatmnl 

And  herein  you  art  not  ttfail  apon  anyprtlenet  ichatioeBer,  or  ytm  wUI  btjbudae- 

carding  to  the  directiont  of  the  taid  aelt  rf  Parliament.     Dated  thie         drng^Nf 

Mmbtr,  ISig  (i).  

(No.  109). 

/,  ,  do  twear  that  1  will  letll  and  truly  imjairi  Mb,  uecrfofs,  oxd  attlU, 

tMhantfatour,  partiality,  or  affection  ahalteever,  Ike  potw  of  Ike  four  nigral  Mfe  or 

pieeei  of  land  [hereinafter  mentioned,  vit.  Firtt,  a  lUp  or  pieee  of  land,  4«-  (m 

' ■     ■        ■  \ich  Ihe  mid  (1.  P.,  m  Ihi  asunrr^. 
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FORMS. 


,  \      AN  inouUiticn  taken  at  the  house  of  Mr.  W,  W. ,  knoum  by  the  name   InqublUon  afler 
f  or  sign  of  the  Old  fVheel,  in  Leicester,  this  6th  day  of  November,  in   the  above  proceed- 


(No.  111). 

Leiceftenhire. 

towir         ,         „^ , ,  ^  

the  year  of  our  Lord,  1829,  and  in  the- tenth  year  of  the  reign  of  our  sovereign  lord  ^^ 
George  the  fourth,  by  the  grace  of  God,  of  the  United  Kingdom  ^  Great  Britain  and 
Irtlasd  King,  Defender  of  the  Faith,  by  virtue  of  the  warrant  or  precept  hereunto 
mmexed,  under  the  hands  and  seals  of  J.  G,,  W,  F.,  J.  N,,  W,  P.,  W,  H,,  /.  B.,  and 
J.  G.  W,  Y.,  being  seven  tf  the  trustees  appointed  and  acting  under,  and  by  virtue, 
end  in  execution  of  an  act  of  Parliament  pcustd  in  the  sixth  year  of  the  reign  of 
kis  Mojesty  king  George  the  fourth,  intituled,  **  An  act,  Sfc.  [as  ante,  (No.  103)J, 
ead  Uher  the  acts  of  Parliawtent  in  such  case  made  and  provided,  before 
end  ,  seven  of  the  trustees  appointed  and  acting  under  and  by  virtue  of  the  said 

sets  of  ParUament,  upon  the  oaths  of  and        ,  twelve  indifferent  men  cf  the 

sdd  county,  qualified  to  serve  upon  juries,  who,  being  duly  summoned  and  returned, 
and  sworn  to  inquire  into  and  etscertain  the  value  of  four  several  slips  or  pieces  of 
Imtd  in  the  said  warrant  described  and  hereinafter  mentioned,  namely, — Firstly,  a 
1^  or  piece  of  land  [describe  them  as  in  form,  (No.  104)];  And  also  to  inquire  into 
end  aaeertam  the  recompense  to  which  the  said  G.  P.  in  the  said  warrant  or  precept 
mmed  emd  mentioned,  as  the  owner  and  person  interested  in  the  said  slips  or  pieces 
tflaisd,  aisd  the  said  W.  B,  and  S,  B,,  therein  named  as  the  respective  tenants  and 
stcmpiere  thereof  respectively,  may  respectively  be  entitled  for  the  damage  and  lose 
sutained,  or  udkich  may  he  sustaisted  by  them  respectively,  in  consequence  of  the  said 
husteee  requiring  and  taking  the  said  four  slips  or  pieces  of  land  for  the  purpose  of 
Stertimg,  eJtering,  and  improving  the  said  road  from  Melton  Mowbray  aforesaid  to 
the  guide  post  in  St,  Margaret*  s  Field,  Leicester,  aforesaid,  in  pursuance  of  the 
said  attt  ejf  Parliament,  and  according  to  notices  given  by  the  said  trustees  to  the 
said  O.  P.,  IV.  E.,  and  S,  B.  to  treat  with  the  said  trustees  in  pursuance  of  the  said 
ette,  upon  their  oath  find,  aftxr  view  had  (a),  and  evidence  heard,  that  the  value 
eftha  void  four  slips  or  pieces  of  land  so  required  by  tlie  stud  trustees  for  the  purpose 
ofsresaidf  tm  pursuance  of  the  said  acts  of  Parliament,  and  the  recompense  to  the  said 
G,  P^  as  the  owner  of,  or  person  interested  in,  the  same  as  aforesaid,  for  the  damage 
and  leu  he  has  sustained,  or  may  sustain,  by  reason  of  the  said  trustees  requiring 
and  taking  such  four  slips  or  pieces  of  land  as  nforesedd,  amount  to  the  sum  o/£ 
and  that  by  reason  of  the  said  trustees  requiring  and  taking  the  said  four  slips  or 
pieces  of  Umdfor  the  purposes  aforesaid,  the  said  W,  E,  as  tenant  and  occupier  of  the 
said  first  mentioned  slip  or  piece  of  land  will  sustain  damage  and  loss  to  the  amount 
sf  £  :  andthesaid  S.  B.  as  the  tenant  and  occupier  (a)  of  the  stud  slips  or  pieces 
If  lassd  thirdly  and  fourthly  ahooe  mentioned,  will  sustain  damage  and  loss  to  the 
omeami  of  £  ,  In  witness  whereqf,  as  well  the  said  and  ,  as  the  jurors 
efsreaasdj  have  hereunto  respectively  set  their  hands  and  seals  on  the  day  and  year 
fret  afortsaid. 


(No.  112). 

tS  eomeequenee  qf  various  complaints  which  have  repeatedly  been  made  to  the   Order  to  be  enter- 
trustees  of&e  dangerous  part  of  the  road,  by  reason  of  the  two  sharp  turns  or  angles   SroceSSlnof*** 
m  the  vUlage  of  Rearsby,  the  trustees  present  deem  it  necessary,  and  have  unani-   uvuSn{^. 
uwusiy  reeolmd,  and  do  hereby  unanimously  resolve,  to  divert  and  alter  the  line  of  the 
said  road  through  the  aforesaid  village,  so  as  to  avoid  such  turns  or  angles* 

It  ie,  thertfore,  reeohed  and  ordered,  that  the  several  contracts  already  entered  in* 
to  hy  Mr,  P^  the  surveyor  qf  the  said  road,  on  behalf  of  the  said  trustees,  with  Mr. 
J.  if.  emd  others,  for  the  purchase  of  any  lands  or  tenements  through  which  the  said 
road  ie  intended  to  be  Averted  or  aUered,  be,  and  the  same  are  hereby  confirmed  and 
ordered  and  directed  to  be  carried  into  ^eet. 

And  it  is  further  resolved,  that  the  said  surveyor  be,  and  he  is  hereby  ordered  and 
eaapowered  to  contract  with  the  remainder  of  the  parties  interested  in  the  property 
aohieh  udtt  be  ^feeted  by  such  intended  diversion  or  alteration,  for  the  purchau  of  the 
lands  or  tenements  through  which  the  said  intended  road  will  pass,  and  upon  such 
terwu  and  conditions  as  he  may  Judge  expedient  to  accomplish  the  object  rf  the  said 
diversion  and  alteration!  And  at  this  meeting  it  was  also  resolved  and  determined 
that  notice  qfsueh  intended  diversion  and  alteration  qf  the  said  road  be  given  to  G, 
P.  esquire,  ae  the  owner,  and  to  W,  E.  and  S.  B.  as  the  tenants  or  occupiers  respec- 


(a)  The  fiut.  (6)  See  ante,  131. 


f^igiltDa^  StunpBtt. 
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(tH/jl  Bf  /out  Mtnral  ilipi  or  pitctt  t^  land  Iknmgh  iMek  the  imid  nad  ft  intemJeJ 
to  be  diverlfd  and  fMui,  of  tht  intenlian  qf  (A*  mid  tntlett  tP  t»akt  nah  inleitdtd  di- 
wriun  and  aifcratian,  nil  mkick  noliai  haae  bm  aecordimglg  (ftu  day  tigmed  bg 
U<  ma/K  part  qT  tlu  tnaltti  nae  pritnt. 

And  il  itjarlhtr  ordtrrd,  thai  the  sunmyar  be,  twid  he  u  htrebif  aalkarijed  to  etn^ 
tract  aad  agree  vithMr.  P.  and  tlie  eaid  IV.  E.  and  S.  B./ar  IJuparcluueii/lkttaid 
four  ilipi  or  piecit  qf  land,  and  fir  Mr  recaupnie  and  lat^faclioa  tktf  Buy  re- 
tpeeticely  be  entitled  to  in  that  b4i\alf,  at  any  nun  net  eteeeding,  afler  the  rale  if 
!30i.  per  ocrc/sr  ncA  part  of  Ihe  emd  land  teantedfir  the  pHrpoee  e^treeaid,  eaUed 
Shaa't  Clote;  and  any  rwa  not  exceeding,  i^Ur  the  rale  e/'ISOJ.  pet  acre  for  the  re- 
maining pari  qf  the  tedd  land,  at  he,  the  i«id  larvejier,  may  Judge  ntteiui]/,  andidte 
that  he  maie  inch  elipulalioni  and  agreem£nti  at  to  the  /ence  adjoining  mch  land  u 
he  may  tiling  proper, 

dad  il  il  forlhtr  retoltted,  that  in  cate  Mr.  P.  aad  the  laid  tV.  E.  and  S.  B. 
ihalt  r^Mte  or  neglect  to  treat  and  agree  for  Iht  tale  of  the  taid  iand,  amd  for  the 
laid  retompenee  mtd  loUffaclion,  thai  e«ehfiirlher  preceedingi  bi  adopted  and  retort- 
ed In  ai  are  directed  In  eiieh  catee  by  the  general  aeit  t^  Parliament  relating  fa  tain- 
'^*  "**'■  (Sigiud  b7  the  Chunnan  of  Meeting). 


(No.  113). 
See  Ibrm  of  coDtefance  under  tHacnt  ptoceediugi,  u  prcKiibed  by  tbe  > 
ante,  13!. 


V.  ;^onnf  OS  to  Ktyaln,  frr. 

{No.  IH). 
WB,  ahote  namtt  are  tubecrlbed,  do  agree  to  adranre  and  pag  the  teveral  ji 
wrillen  by  ui  oppatile  to  our  ninnei,  vnio         ,  to  be  laid  out  and  eipmdtd  in 
making  and  repairing  a  cerlah  kighimy,  leading  from         to         ,  i^fler  an  at- 
'    ParliamenI  ihall  be  oblained/or  making  the  tame  turnpike  road,  upon  iaohg 
lolit  to  be  collected  upon  tuck  turnpike  road  attigned  and  made  over  to  He  at  a  tec 
ityfor  the  retpeetive  lumt  to  lobe  advanced  by  ue,  together  toith  intereit  for  the  la. 
(jjirr  the  rate  of        per  centum  ppunnuin,  vhieh  tnrni  me  do  herrby  trterallyag 
lopay,  by  inetalmenle  in  the  following  manner,  vix.  one  fourth  pari  thereof  on 
day  qf       titit;  one  other  fourth  part  likcAdc,^ 
Daledlhie        dayqf 
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bf  the  said  trustee*  cut  of  the  said  tolls  as  aforesaid,  so  long  as  the  said  turnpike  act  pokiis. 

shall  comtinue,  upon  the  said  A,  B.  paying  into  the  hands  of  their  treasurer  the  sum 
9f       ,  upon  the  ,  in  every  year,  which  the  said  A,  B.  doth  hereby,  for  himself 

end  his  heirs,  agree  to  pay  accordingly,  so  long  as  the  said  road  shall  be  so  repaired 
bff  the  said  trustees  as  aforesaid. 

Or,  if  it  shall  be  agreed  that  A.  B,  shall  keep  the  road  in  repair  upon  having  an 
innnal  allowance  in  money  or  statute  duty  from  tlie  said  trustect,  let  the  agree- 
■leal  be  varied  and  adapted  to  the  case.  See  other  Forma  as  to  Nuisances,  &c.  post. 


(No.  116.) 

/,  A.  B.,  emveuer  rf  the  turnpike  road,  [describing  it],  do  hereby  give  you  notice^  Notkeby  surveyor 
end  require  youfirtkunth  **  to  appear  before  B.  F.  and  O.  H.  esquires,  two  of  his  Ma-  ^  *hew  cauie  why 
jtst^sjueHees  rf  the  peace  acting  in  and  for  the  [county']  of  i^c,  at        ,  on        the  S?S?ttd^l^ 

day  of  next,  to  shew  cause  why  materials  for  making  [or,  repairing'}  the 
udd  turnpike  road  shall  not  be  had  and  taken  from  and  out  of  certain  inclosed  landf 
[or,  graumde  and  premises,  situate  at  ,  in  the  county  of  ,  of  which  you  are  the 
mner  or  occupier],"  according  to  the  directions  of  an  act  passed  in  the  third  year  of 
tke  reign  of  his  late  Majesty  king  George  the  fourth.  For  regulating  the  turnpike 
neis,  [or  as  the  case  may  be].     Dated  this        day  of        IS     .  ^  ^ 

Instead  of  the  words  witlun  the  inverted  commas,  the  following  may  be  used, 
aeoording  to  circumstances : 

**  To  appear  before  B.  F.  and  G.  H.  esquires,  two  qf  his  Majesty* s  justices  of  the 
peace  artbig  in  and  for  the  [county]  of  /jfe.,  at  ,on  ,the  day  of  next, 
when  end  where  the  said  justices  will  hear,  settle,  and  determine  the  matter  in  dif- 
ference between  you  and  me,  concerning  the  materials  taken  (or  intended  to  be  taken) 
end  carried  away  from  and  out  of  certain  inclosed  lands,  situate  at  ^c,  and  also  con- 
etndmg  the  payments  and  satisfaction  for  such  materials,  and  the  damages  done,  or 
to  be  done^  to  you,  in  respect  thereof,  and  the  costs  attending  the  hearing  and  deter- 
tke " 


County  of  >  WHEREAS  it  hath  been  made  to  appear  unto  us,  J.  P.  and  K.  P.  Msgistiatcs*  au 
-^-^— -  /  esquires,  two  of  his  Majesty's  justices  of  the  peace  for  the  said  county,  ^JjjV^  ***  ?5 1" 
ting  within  the  [hundred]  of        ,  upon  the  oath  of  A.  S.,  surveyor  of  the  turnpike  daSiS^M 


raa^  [describing  it],  and  other  proof  upon  oath,  that  notice  in  writing,  signed  by  the 
said  emrveyor,  hath  been  duly  given  to  [or,  left  at  the  house  (or  last,  or  usual)  place 
ef  abode  tf]  A.  B.,  of  ,  the  owner  [or,  the  known  agent  of  the  owner,  or,  the  occu- 
pier] ef  eerUun  Uendt  and  premises,  situate  at  ,  being  a  parish  [hamlet,  or  place] 
wiiJdm  the  eomsUy  and  [hundredf]  tfforesaid,  and  in  which  a  part  qf  the  said  turnpike 
fomd  Ues  or  it  situate,  [or,  behsg  au  adjoining  parish  {hamlet  or  place)  to  the  said 
turnpike  rotuf]  (the  said  land  and  premises  not  being  a  garden,  yard,  park,  paddock, 
ptmnted  walk  or  avenue  to  any  house,  or  piece  of  ground  planted  and  set  apart  as  a 
eereeryfor  trees)  to  appear  before  us  to  shew  cauu  why  materials  for  making  or  re- 
pmriug  the  end  turnpike  road  should  not  be  had  and  taken  out  of  and  from  the  said 
laade  and  premises,  according  to  the  directions  of  am  act  paesed  in  the  third  year  qf 
fit  re^gm  ^hit  late  Mqfetty  king  George  the  fourth.  For  regulating  turnpike  roads. 
And  ufhereas  the  said  A.  B.  hath  attended  [by  G.  H.  his  agent],  pursuant  to  such  no- 
tietp  hui  hmih  not  sheume^^ffieieut  cauu  to  the  contrary,  [or,  hath  neglected  and  rtfused 
to  appear  by  hsaue^  (or  herse^,  or  his  (or  her)  agent,  pursuant  to  the  said  no- 
tice, the  eervice  of  which  upon  the  stud  A,  B.  hath  been  duly  proved  on  oath].  We 
do  therefore,  efier  hearing  what  hat  been  alleged,  and  duly  considering  theprenUset, 
think  U  proper  to  order,  and  do  hereby  order  and  authorize  the  said  A.  S.  as  such 
tmnmpee  me  eforeeM,  to  dig,  get,  gather,  take,  and  carry  away  sudt  materials  for 
the  pmptm'i  eforetoAd,  out  qf  and  from  ike  said  lands  andpremitet  rf  [or,  occupied 
iy]  the  emd  A,B*  at  any  time  or  timet  between  the  day  qf  ,  and  the  day 
4       t  aecerdiag  to  the  direetiont  and  subjeet  to  the  restrictiont  if  the  said  act. 

Oieen  under  oar  handt  and  seals,  the        day  of     ,  in  the  year  qf  our  Lord  one 
theutaad eight hmndred and  j  p  (,  m\ 

To  d.  &,  emd  aU  othert  whom  it  may  concern.  KPClb.) 


(a)  SeemtOf  IM        (b)  See  form,  Mateman^t  Tampike  Acts;  and  we  ante,  161. 


l^tSbtDaps,  1S.axnfStt. 
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VI.  ^nsMubConL 
(No.  IIS). 
Al  a  muling  of  llu  truilta  e/  Ihe  lumpiit  roadi,  under  on  act  patted  ja  Oie 

ytar  €f  llie  rtiga  of  king       the       ,  Far  Ijc.  [lUte  Ihe  piindpal  put  of  Ibc  title  of 

ihe  ict],  held  at         ,  the         day  □/ 

WE,  u/lait  nana  are  lubicribed,  being  or  tntrt  tftMe  tnultet  acting  nadtr 
tltt  tidd  acl,  being  wu  aittmbledfar  reduehig  the  ttlie  anlKeriteit  to  be  taktn  by  and 
nndrr  Ihe  taid  aet,  purnual  to  public  noliee  giten  far  lliat  pnrpote  in  the  nm- 
paprrl  ciraitalrd  in  Ihil  pari  of  the  eeantry,  and  alto  afiied  upon  all  the  tmrnpUe 
gaiei  erected  apoa  the  taid  lurnpilre  road,  far  npmrdt  tf  m*  calendar  memtk  nam 
tail  pail,  and  having  the  content  of  the  iiveral  ptrimt  enlilled  to  ftit-tittk  pvit  if 
the  money  nom  remaining  due  upon  the  eredil  i^lhe  Maid  toUt,  thii  day  ligniftd  —d 
proved  Iq  m,  do  hereby  order,  that  Ihe  tttU  granted  by  the  udd  act  thttS,  fram  mtd 
^Itr  the  day  of  ,  be  leiiened  and  reduced  in  tie  foUoming  ■oaiHr  [here  IMe 
ate  uveral  reduction)  propoaed  to  be  nuide]. 


(No.  119). 
nfoilelllnK  NOTICE  ii  hereby  gieen,  that  the  toIU  ariiing  al  Ihe  tall  gate  [or,  toB  g«iei,  if 
'''''  more  than  one,]  kpoH  Ihe  turnpike  road  at  ,  catted  or  Imom  by  Ike  ^hc  tf 
tilt  gate,  will  be  let  by  auction  to  Ihe  bett  bidder  at  Ihe  houM*  of  ,ml  , 
on  the  day  of  turt,  belaren  Ihe  knart  of  and  ,  in  Ike  mamatr  dirttt- 
ed  ftj)  Ihe  acl  paaed  in  Ihe  third  year  of  Ihe  reign  of  hit  late  Majetty  king  Grargi 
the  fourth.  For  regulating  turnpike  roadt,  ahiek  lolls  produced  Ihe  latt  year  On 
tun  d/'  abate  the  expeaui  of  eollecliag  them,  and  aill  be  put  «p  nt  thai  turn: 
ithoeverhappeai  lobe  Ihe  bfilbiddtr,muel,al  Ihe  tame  lime, pay  imentBnth  n  adtoaa 
(if  Kquired)  of  lie  rent  at  ahich  tach  lolii  miy  be  let,  and  give  Hnrifjr,  wilkt^f- 
dent  lureliei,  to  Ihe  lali^faction  of  Ihe  Inuteet  of  the  taid  Inmpike  rsoii,  fir  pay- 
nent  of  the  reel  ^  the  money  menthly  [at  ia       '---'- -■  •   ..  i.  .. 


Bueh  other  proportioiu  u  ihill  be  <U- 
A.B. 
Clerk  to  the  Inuteee  if  the  taU  Itn^ii*  road. 


(No.  130). 
N«l«  ^  MIlDg         NOTICE  it  kenty  ^aen,  Hiat  the  loth  arithig  at  the  mmtoI  toll  galea  ^m  M> 
'''''         turnpike  road  at         ,  caUedorknown  by  thenametif  A.        gate,  B,         gaU,^ 
vitt  be  let  by  auction  to  the  belt  biddert,  at  the  haae  ef        ,  at         ,  ob  tb 

day  of  ncil,  hclweea   llic  hoi.rs  of  nml  ,  in   ll.,-   nimwr   dir.rKd  hy  itr 
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Sates  erected  upon  the  said  turnpike  road*  in  the  manner  directed  by  an  act  passed          FOkMS. 
I  the  third  year  of  the  reign  qfhis  late  Majesty  king  George  the  fourth,  and  another    ' ' 

act  passed  m  the  fourth  year  of  the  reign  of  his  said  Majesty,  For  tegulaiing  turn" 
pike  roads, 

CONDITIONS  OF  LETTING. 

1.  7*hat  the  said  tolls  shall  be  put  up  at  the  sum  of  [or,  shall  be  put  up  in 
parcels  or  lots,  at  the  following  sums,  viz.  Lot  1,  A.  bar,  at  £  ,  Lot  2,  B.  bar,  at 
£        f  4rc.  being  the  sum  (or,  sums)  which  they  produced  the  preceding  year^. 

i.  T%ai  the  last  or  the  highest  bidder  (or,  bidders),  above  the  said  sum  (or,  re- 
sptetiue  sums),  to  be  declared  and  determined  in  the  mann^  directed  bu  the  said  act 

ithe  third  year  of  his  M(^esty*s  reign,  shall  be  the  farmer  or  renter  efthe  said  tolls 
the  term  of       year  ,from  the        day  of 

3.  Thai  the  rent  s/tall  be  paid  to  the  trustees  [or,  commissioners]  of  the  said  turn- 
pike  road  for  the  tiwu  being,  or  their  treasurer,  or  such  other  person  or  persons  as 
tkey  shmU  appoint,  by  thirteen  equal  monthly  payments,  at  the  end  of  each  successive 
period  of  four  weeks,  [or,  as  the  case  may  be],  without  any  deduction;  the  first  pay- 
ment to  be  usade  on  the        day  <^ 

4.  TTuU  the  taker  or  renter  shall  perform,  8fC,  (see  the  quotation  within  inverted 
annmaa  in  the  next  precedent,  or  insert  any  other  condition  which  the  commis- 
Moers  may  direct). 

5.  That  the  last  or  highest  Udder  shall  enter  into  a  proper  agreement  for  the  tak- 
hg  Aereof,  and  paying  the  money  at  the  times  above  specified,  with  one  [or,  two"] 
s^fieiemt  sureties  to  the  satisfaction  of  the  trustees  [or,  commissioners'],  for  payment 
sfsmek  money,  and  under  the  conditions,  and  in  the  manner  herein  directed  and  sti" 
ptlaiedfor  that  purpose, 

6.  Tiai  tfthe  last  bidder  [or,  bidders']  shall  not  forthunth  enter  into  such  agree* 
mentf  or  ehall  refuse  to  perform  these  conditions,  it  shall  and  may  be  lawful  to  tmd 
ftr  the  trustees  [or,  eomnussioners']  of  the  said  turnpike  road,  to  put  up  the  said  tolls 
agmin  immtdiately,  or  at  any  tiwte  efierwards,  and  to  relet  the  same,  as  if  no  such 
hidiiug  had  been  made.  In  which  case  the  deposit  money  (if  any)  shall  beforjeii' 
eif  mod  amy  defkianey  on  such  subsequent  letting  shaU  be  made  good  by  the  default^ 
er  at  the  present  lettkig,  and  be  recoverable  as  and  for  liquidated  damages. 

MEMORANDUM. 

E.  F.,qf  ,  having  become  the  highest  or  last  bidder  for  the  above  mentioned  lolts 
[or,  the  first  lot,  &c.],  and  duly  declared  the  farmer  or  renter  of  the  same,  at  the  sum 
ef  ,far  [onel  If^^from  the  day  of  ,  and  having  produced  O.  H.,  ef  , 
emd  I.  K.,  of  ,  as  his  sureties  for  the  purpose  above  mentioned,  the  trustees  or  com* 
■iiwwiiTf  rfthe  said  turnpike  road,  (in  pursuance  of  the  power  and  authority  given 
to,  or  mestad  m  them  in  and  by  the  above-mentioned  aetSf  or  some  or  one  of  them,  and 
efali  other  posvers  and  authorities  enabling  them  in  this  behalf),  have  contracted  and 
agreed,  and  do  hereby  contract  and  agree  with  the  said  E.  F.  to  let,  and  the  said 
E.  F.  doth  hereby  agree  to  take,  the  scAd  tolls,  and  all  and  every  the  said  gates  [eom- 
prieedimI^\,8fc!\forthetermof  [one]  year  from  the  day  cf  ,  at  the  year' 
ly  rent  of  ,  payable  as  aforesaid,  and  under  and  subject  to  the  conditions,  stipu" 
infiiwii,  emd  eigreements  hereinbefore  contained.  And  the  stud  E,  F,,  as  farmer  or 
renter  rf  the  said  tolls,  and  the  iaid  O.  H.  and  L  K.  as  his  sureties,  do  hereby  sever' 
aOy  proasiee,  undertake,  and  agree  to  and  with  the  trustees  [or,  commissioners]  ef 
the  emd  turnpike  road,  that  he  the  said  E.  F.,  his  executors  or  administrators,  shall 
and  wiU  well  emd  truly  pay  or  cause  to  be  pedd  the  said  yearly  rent  or  sum  of  , 
«a  the  times  and  in  the  proportions  emd  manner  hereinbrfore  limited  and  appointed 
for  that  pmrpose,  and  perform,  fulfil,  and  keep  aU  and  singular  the  conditions,  restric' 
tiems,  emd  agreeutents  hereinbefore  contained,  and  which,  on  the  part  of  the  highest  or 
last  bidder,  farmer,  or  renter  of  the  said  tolls,  are  or  ought  to  be  performed. 

Wiimeee  the  hands  ef  A,  B,  and  C.  D.  of  the  trusteees  [or,  commissioners]  of 
the  said  turnpike  reads  and  ef  the  said  E.  F,,  O.  H.,  and  I.  K.,  the  day  and  year,  and 
-  (A.  ,rf«r/««.»m  «»<«/«.  ^g      f,j,     ^f.     fjjj     jg 

N.  B.  Tbb  agreement,  if  signed  by  two  trustees,  or  by  their  clerk  or  treasurer, 
and  the  leisee  or  fiumer,  and  his  sureties,  is  declared  to  be  valid,  although  not  by 
deed  mider  teaL 


VOL.  III. 


^istitawps,  ^ampiht. 


(Na  122). 
THIS  ndfnltrt,  made  the       dag  if      ,  U  the      ytaroflluTfignofaiiritmrrlgii 
lord  king  William  ll,f/oKrlh,aiid  in  Iht  year  ^ out  I.erdme  Ikoaiand  I'ight  iamdrrd 
and  ,  belieeen  A.  B.,  C.  £>.,  4«.  bting  if  the  truleet,  [or,  RnnaiinaiHri], 

appoiattd  bg  or  under  a  eerlals  act  of  Parliantttt,  made  mill  fatted  in  Ihe  year 
if  the  reign  a/  hit  Majetty  ,  intiluled  "  An  art,  &c.  [<el  (brth  the  title  of  (lie 
]oai}m<:Qiiflhemepart!aadE.F.,o/  ,G.H.,^  ,mdI.K.,B/  .ifllu 
other  pari.  fVhireat,  at  a  meeting  •■/the  Iraileei  of  Iht  taid  lanipike  read,  krid  at 
Ibektateof  ,in  ,  In  the  taid  [roanlg,  ^e.']  on  the  dao  of  ,byfablir 
notice  and  adrertitemtnl  duly  ghen,  fir  the  purpatr  of  Ittlixe  la  farm  the  tolli  if  the 
imral  gatei  errcted  upon  Ha  taid  liimpikt  road,  [or,  ikt  MU  Ufreinnfter  mealion- 
ed\,  in  the  tHanaer  directed  tiy  an  act  patted  in  the  third  yrar  of  the  reign  if  hit 
late  Migeitg  king  (leorge  the  fourth,  inlituled,  "  An  act  In  aaieiui  the  general  Inst 
now  in  being  for  rrgiilaliag  tornpite  raadt  in  thai  part  ^  Great  Britain  called  Eng- 
land" and  alio  by  an  act  patud  In  the  fourth  year  qfthe  reign  efhit  taid  Majnlg, 
intituled  "  An  net,  [wt  R>nh  tlie  title  of  this  act],  tht  taid  E.  F.  became  the  higkeil 
or  hut  bidilerfor  the  tame,  al  the  gtarly  rent  ^  ,  and  tnu  aecardingig  declared 
the  fanner  or  renter  th/reoffir  lie  term  of  gear  ,from  the  dag  of  .  [And 
Miiereat  the  laid  G.  H.  and  I.  K.  hnv,  at  the  reqneil  of  the  taid  E.  F.,  and  in  crier 
It  lalitfs  the  condiliom  tf  letting  the  taid  lollt,  agreed  to  becomr  parliei  la  Ihtte 
prettntt,  and  tt  enter  at  turcliet  along  itllh  Aim  lUe  laid  E.  F.far  pagmenl  ^  the 
yearly  rent,  and  for  the  performance  of  Ike  coocnauti  and  agrremenlt  hereinifflrT 
rettrced  and  mitainrd].  Now  Ihii  iiidrnhirt  trilneticlh,  that,  for  and  in  ccwiirr- 
atian  ef  the  rent  hercinift/r  reierred,  and  cf  the  cocenanli  and  agrermenti  herein^- 
ter  contained  on  Iht  part  and  behalf  oj  the  taid  E.  F.,  O.U.,  and  I.  K.,  Ihttrnipie- 
Hue  eiecslBTt  and  adminittralort,  to  be  paid,  done,  and  performed,  Thtg  the  laid 
A.  B.,  C.  D.,  ^.  in  pariaance  and  tiercite  ^  the  pooler  and  aalhoritg  giren  1»  r 
veiled  in  Ihem,  ia  and  by  the  taid  lereral  recited  acli,  or  any  or  either  if  them,  otf 
rfall  other  power  or  pouvrt,  anlharitg  and  anihoritiet,  in  augmiie  enabting  them  in 
Ihii  behalf,  hare  demited,  Itaiei,  and  to  farm  let,  and  by  theie  preienli  do  dewdtt, 
Inue,  and  to  farm  let  anto  the  taid  E,  F.,  hit  execvtori  and  adminittralort,  all  and 
lingular  the  tolli  of  llw  teeeral  galei  erected  upon  the  taid  turnpike  road,  and  oIm 
Ike  laid  teitral  gafri  [ur,  of  the  gate]  lituate  at  ,  [and  at  the  tidt  gait  »r  tide 
bar  at  ],  [md  alio  at  the  weighing  engine  erected  apon  or  near  Ike  laid  tnrm- 
pike  road  at  ,  (oi  u  Ihe  cme  may  be)],  mith  full  poaer  and  authority  for  Um 
the  taid  E.  F,,  hit  execntort  and  admhiittratort,  and  tneh  perton  or  perttmt  atkear 
Ibeg  ihall  anlhorixe  or  appoint,  to  collect  and  receire  tht  taid  lollt,  accmding  mad 
inbjecl  to  the  proFiiioni  mid  reilrielioai  of  Ihe  taid  leoeral  actt,  or  any  or  either  if 
them,  and  under  and  tu^eet  to  taei  rulri,  ordert,  rednclieni,  varialiani  and  rrgnla- 
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t9  the  covenant  or  agreement  hereinafter  contained;  or  if  the  said  E.  f  .,  his  executors 
or  adwunistratorst  shall  neglect  or  refuse  to  perform  the  covenants  and  agreements  here- 
in eontaimed,  and  which,  on  his  or  their  part  and  behalf  are  or  ought  to  be  done  and 
ftrformed,  then,  and  in  ang  or  cither  of  the  said  cases,  it  shall  and  may  be  lawful  to 
ndfor  the  trustee  [or,  conunitnoners]  of  the  said  turnpike  rot^for  the  time  being, 
m  msch  person  or  persons  as  they  shall  authorize  or  appoint  for  that  purpose,  into  and 
■pm  the  said  iolh,  gates,  toll  houses,  conveniences,  and  premises,  with  the  appur- 
temmees,  or  into  or  upon  any  part  thereof  in  the  name  of  tfie  whole,  wholly  to  re-en" 
ttr,  and  the  same  to  have  again,  collect,  receive,  retain,  repossess,  and  enjoy,  as  in 
their  former  estate;  and  the  said  B.  F,,  his  executors  and  administrators,  and  all  other 
ctUeetars,  receivers,  and  occupiers  of  the  said  premises,  thereout  and  from  thenceforth 
ntterly  to  expel,  put  out,  and  remove,  and  thereupon  and  from  thenceforth  to  vacate 
sad  detrrmsine  ihese  presents,  or  otherwise  to  act  in  the  premises  as  to  them  the  said 
trustees  or  commissioners  shall  seem  meet,  according  to  the  directions  and  provisions 
n  thai  behalf  contained  in  and  by  the  said  several  acts  of  Parliament,  or  any  or 
tither  if  them,  (any  thing  to  the  contrary  thereof  hereinbefore  contained  in  anywise 
mtmthstanding).     And  the  said  E,  F,,  G.  H.,  and  /.  K.,  do  hereby  for  themselves 
jmstly  and  severally,  and  for  their  several  and  respective  heirs,  executors,  and  ad- 
nmstrators,  covenant,  promise,  and  agree  to  and  with  the  said  A.  B.,  C.  D,,  ^c, 
sad  the  trustees  [or,  comwUssioners']  of  the  said  turnpike  road  for  the  time  beings 
that  he  the  said  E,  F.,  his  executors,  administrators,  or  assigns,  shall  and  will  well 
sad  truly  pay,  or  cause  to  be  paid,  unto  the  trustees  [or,  commissioners^  of  the  said 
tsn^ke  road  for  the  time  being,  or  their  treasurer  for  the  time  being,  or  such  other 
person  or  persons  as  they  shall  appoint,  the  said  yearly  rent  or  sum  of        ,  by  thir- 
tsen  equal  msonthly  payments  at  the  end  of  each  successive  period  of  four  weeks, 
uithout  any  deduction  or  abatement  whatsoever,  as  aforesaid,  according  to  the  true 
mirnf  and  meani$ig  of  these  presents ;  And  [to  repair  the  toll  house,  or  any  other 
eoodhion  as  agreed  npon] ;  "  And  also  that  the  saidE.  F,,  his  executors  or  adminis- 
trators^ shall  and  will  well  and  truly  observe,  fulfil,  abide  by,  pay,  and  keep  all  the 
fsmiitient,  restrietiuns,  provisoes,  clauses,  and  limitations  respectively  limited,  inflict- 
ed, msd  declared  m  and  by  the  said  several  hereinbefore  recited  acts,  or  either  oft/iem, 
eaneetuing  or  t^ppertaining  to  collectors  or  gatekeepers,  or  to  the  managing,  recover- 
ing, or  reeehnng  the  tolls,  or  on  any  other  account  relating  to  or  concerning  the  of- 
fke  pfeeOeetor  or  gatekeeper:  And  also  shall  and  will,  from  time  to  time,  and  at  all 
times  during  the  said  term  of  [one']  year,  pay  obedience  to,  and  perform  all  and  every 
such  orders  and  directions  as  shall  be  legal,  and  as  the  trustees  [or,  commissioners] 
sfthe  said  turnpike  road  at  any  of  their  meetings  dtfring  the  time  aforesaid  shall 
think  expedient  and  proper  to  be  dune  by  them  respectively  to  the  said  turnpike 
road,  mnd  to  the  tolls  to  arise  therffrom."  And  moreover,  t/iat  at  the  expiration  or 
other  sooner  determination  of  the  said  term  of  [one]  year,  whichever  shall  first  hap- 
pen, he  the  said  E,  F,,  his  executors  and  administrators,  shall  and  will  quietly 
fuit,  yield,  osut  deliver  up  the  possession  of  the  said  toll  house  [or,  houses]  and  toll 
har  [or,  bars],  and  the  receipt  and  collection  of  the  said  tolls,  to  the  trustees  [or, 
esmmsMsioners]  for  the  time  being  of  the  said  turnpike  road,  or  to  such  person  or 
persemt  as  they  shall  appoint  for  that  purpose.     In  witness  where<f  the  said  parties 
kexe  hereunto  set  their  hands  and  seals,  the  day  and  year  first  above  written, 

A,B.  (l.8.) 

Signed,  sealed,  4*c*  C-  D*  (l.  s.^ 

_^__^  E.F.(l,8.) 

(No.  123). 
th*  taaon  aa  to  mortgages  of  tolls  preacribed  by  the  act,  emte,  171. 
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Mortgage  of  tolls. 


(No.   124). 

SOTICS  is  hereby  given,  that  the  trustees  of  the  turnpike  roads,  under  an  act    Notice  of  meeting 
passed  Us  the         year  of  the  reign  of  king         the         ,  For  [state  the  material   of  truttces  for 
yuKVs  oiihetiitiiboiibe net],  wUl  meet  at  the  house  rf         ,  at        ,  on  the        ''^y   SSTto^^a! 
of        next,  at  the  hour  tf        ,  in  the        noon,  in  order  to  consult  about  erecting   (n ). 
a  toll  gate  on  the  side  of  the  said  turnpike  road,  at  or  near  a  place  called  , 

nerves  m  cortaim  highway  there,  leading  to  Dated  the        day  of 

A.B. 
Clerk  to  the  said  trustees* 


(a)  The  8  Geo.  IV.  c  126,  gives  thit  form,  see  ante,  174-5. 

r2 


JS^if^ycasBty'iSwrafdtt. 


(No.   ISS). 
jtl  a  mietlng  ^  tht  triattei  ^  Ihe  limpUt  roadi,  wwter  on  act  patted  in  Ike 
ytar  of  lite  Teign  »J  kiiig  lit  ,  Fer  {hen  tutte  (be  mMeii*)  parU  of 

the  title  at  the  ad],  being  aHrnibhd  Ml         day  cf        ,  to  enfortx  tXe  dkretliMt 
of  an  act  foufd  in  Ike  third  year  l^llw  reign  ef  Hmg  Grorgt  Ike  fourlh.  For  TrgK- 
latieg  tunfake  roadi,  ai  far  at  Ike  taaie  retpectt  ike  erecting  of  tide  gatei. 
IN  parmaiice  af  public  mtict  ftine'  i"  ariting  upm  all  the  tail  galet  erecltd  m 
Ike  laid  road,  and  alto  in  Ike         netBipoperi  circtdaltd  in  tkit  part  of  Ike  cvmtrjr, 
/orjBHrlten  dayt  now  but  pait.  We  do  order,  tkal  a  toU  gate  ihatl  be  erected  on  Ikr 
tide  a/  Ike  mid  turnpike  road,  at  or  near  a  place  called  ,  aerate  a  etrlain  kigk- 

•My  there,  leading  to  ,  and  that  the  followiag  loll  be  taie*  ai  Ike  tmd  gait, 

videlieel,  [here  inierl  ilie  piiticuUr  toUi  lo  be  Ukra  at  the  uid  aide  gale]. 


CoODl;  of 1  To  tke  [p 

■  to  wit.         /     counts- 
WHEREAS  complaint  katk  been  made  uule 

■  ig'e  jutlitei  of  the  peace  fin-  tke  laid  county. 


.bir,  keadboroHgk,  or  Htkingwan]  of        ,  m  Abe  taid 


A.  B.,  tsquite,  MX  1^  kit  Mojes- 
m  the  oalk  of        ,  and  olker  eei- 
I   C.  D.,  irjis'ww  inkabilt  tke  tumpite  or  loll  gale 
ftguM  of         ,  mpen  Ike  tumpite  road  leading  from  lo  ,  and  vat  appoinltd 

lo  coUecl  Ike  tallt  there,  hath  been  duly  ditekarged  by  Ike  tmtleei  of  tkt  taid  lum- 
fikt  road,  from  any  fnttker  collecting  or  rectinng  the  loUi  aritiug  al  He  taidgali, 
and  kalk  refuitd  and  ttill  dMh  r^ute  lo  quit  Ike  patteition  nf  the  taid  koae*  ;  and  Ac 
•silt  C.  D.  hosing  been  vmmoned  lo  appear  before  me  Ikit  day,  lo  ikem  caute  why 
ke  tkaald  not  be  reaiOl^edfrom  Ike  laid  kouie,  and  kaeing  ikeicn  h  nficitnl  cauM 
for  thai  pnrpoie,  [or,  not  kaving  a^ieared],  I  do  kereby  authorise  and  require  jwo, 
iBilk  tutk  aiiitlanee  at  ihall  be  necenary,  lo  enter  into  Ihe  md  tall  hemte  or  hn- 
filH  kouie,  and  the  bnildingt  belonging  thereto,  in  tke  day  time,  and  to  rtmcie  Ihe 
i^d  CD.,  and  all  mckperiont  at  ikall  be  found  Ikereiu,  iBgelker  %ptlk  kii  undtkeir 
goodt,  out  af  luek  kouie  and  buildingi,  and  to  put  E.F.,  Ihe  penon  iaUlg  tfpeinUd 
by  Ike  Imtleet  lo  eottecl  tuck  loOi,  into  Ike  poueHun  tkerei^i  for  vnUct  Ml  tkatt  be 
your  n^fflcienl  learranl.     Gioen  under  my  hand  and  teal,  Ihii         day  of 

Thii  roriD  may  be  <r>ried  Co  nit  (he  c»e  of  Ihe  widoir  or  &iiilt;  of  ■  deceoed 
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(No.  128.) 


For  every  waggom  with  nine  ineh  wheel* 

Fttr  every  cart  with  nine  inch  wheel* 

For  every  waggon  wiih  tix  ineh  wheel* 

For  every  cart  wiih  six  inch  wheel* 

For  every   waggon   with  wheel*  of  the   breadth  of 

fonr  inehe*  and  a  half 

For  every  cart  with   wheel*  of  the  breadth  of  four 

inehe*  and  a  half 

For    every    waggon    with   wheel*  if  le**  than  four 

amd  a  half  inehe* 

For  every  cart  with  wheel*  of  le**  than  four  and  a 

half  inehe* 


SUMMER. 


Tons,  CwU, 
6        10 

3  10 

4  15 
3         0 


WINTER. 


4 

3 

] 


5 

IS 
15 
15 


ToHB.  CwU. 
6         0 

3  0 

4  5 
2       15 


FORMtf. 


Tkbleofiraiahts 
allowed  In  wtalcr 
■Bd  fumnier  to 
onrii^eg  directed 
tobewcMhed.  (In. 
dudiog  tne  car- 
riage and  loMlIng), 
bTttat4Geo.4, 
c8B(a). 


3 
2 
3 
1 


15 
7 
5 

10 


(No.  129). 

AT  a  wteeiing  of  the  trmttee*  of  the  turnpike  road*,  under  an  act  pa**ed  in  the 
year  of  the  reign  of  king  Oeorge  the        ,  For,  [state  the  principal  port  of  the 
title  of  the  Mid],  and  «U*o  if  the  tnutee*  of  the  turnpike  road*,  wtder  an  act  pa**ed 
in  the  year  efthe  reign  of  king  George  the  ,  For,  [&c  as  above],  held  at 

,  the  day  of  ,for  the  pearpote  of  agreeing  upon  <md  ordering  a  weighing 
engine  mi  ikejoini  e*pen*e  qf  the  tnutee*,  for  the  u*e  of  the  *aid  eeveral  tuntpike 
rvade,  pmneumt  to  the  power*  given  by  an  act  pa**ed  in  the  third  year  of  the  reign 
ofkhUie  M^eiy  king  George  the  fourth.  For  regulating  turnpike  road*. 

It  appearing  to  u*  that  a  weighing  engine  may  be  erected  at  ,  [describing  the 
spot  where  it  can  be  most  conveniently  placed],  which  will  accommodate  both  the 
*e*d  imrwpike  road*,  according  to  the  true  intent  and  meaning  of  the  said  act:  We  do 
therefore  order,  Sfc  [as  in  the  form  above  mentioned],  and  we  do  hereby  agree  and 
erder^  thai  the  expenoe*  of  making  and  erecting  the  *aid  weighing  engine,  and  the 
sum  of  ,  whiek  we  do  hereby  agree  and  order  *kall  be  paid  to  the  tM  gatherer  at' 
tendiasg  ike  eedd  toll  gate,  for  the  time  being,  weekly  for  hi*  extraordinary  trouble  in 
attending  the  *aid  weighing  engine,  ehall  be  advanced  and  paid  by  the  treaeurer*  of 
the  eaid  oeveral  turnpike  road*,  in  the  *hare*  and  proportion*  following ;  rt*.  thai 
the  treaturer  of  the  road  ehaUpay  [one  half],  [tvoo  tlUrd],  [three  fourth]  pari* 
cbcrv^  £as  the  tnisteei  shall  agree],  aiuf/A«#rMui(rtfro/'/A«  road  *hall  pay  the 
nmaiming  [one  half],  [one  third],  or,  [onefimrth]  part  thereof;  and  that  the  money 
to  be  received  ai  the  u^  weighing  engine  by  forfeiture*  for  orerweight  *hall  be  paid 
to  ike  said  reepective  treaeurtr*  in  the  like  proportion*,  and  applied  by  them  for  the 
ue  of  the  void  re*peeiioe  turnpike  road*. 

(Signed) 


AgrecBMnt  be* 
tween  trustees  of 
diflbrent  turnpike 
roads  for  cfectii^ 
one  wel^ilng  en- 
gine for  the  use  of 
sudft  roads  (6). 


(No.  130). 

See  the  general  form  of  commencement  and  conclusion  of  information  and  convic- 
tion, jmf,  (No.  153, 154).  Stote  the  offence  thus :] — That  C.  D.,  ofSfC,  on  8fc.,  at  ^r., 
being  then  and  there  the  collector  oftoH*  at  a  certain  gate,  called  ,  upon  a  certain 
turnpike  road  there  eiiuate,  called  ,  did  a*kand  tAefrom  one  E.  F.  the  turn  of  , 
a*  emdfor  ieUfor  [one  horte,  on  which  the  *aid  E.  F.  wa*  then  and  there  riding],  for 
paoeing  tkromgk  Ae  said  gate,  the  tame  being  a  greater  toll  than  what  wa*  then  au- 
tkorixed  amd  direeted  in  that  behalf,  by  the  *tatute  in  that  ea*e  made  and  provided ; 
cemtrmry  to  the  ttmiute  made  in  the  third  year  of  the  reign  of  king  George  the  fourth^ 


Information  and 
oonvlctioo  on  3 
Geo.4,cl9a,s.&5, 
aDd4Geob4,  c.9ft, 
s.  30,  fiO,  against 
oollertor  tn  extor- 
tion (c). 


(c)  The  4  Geo.  IV.  c.  05,  gives  this 
form,  see  «il^  180. 
(b)  The  3  Oca.  IV.  c  126,  gives  this 


form,  see  ante,  179. 

(r)  See  ArchboW*  Form*  of  Ccmvic* 
iion*i  and  ante,  143,  168. 


^igitinogs,  ^mnpifce. 


{No.  131). 
Stale  tbe  oScnce  lhm:]  —  Tliat  C.  !>.,    ^  ^. 
emnty,  being  then  and  tiurt  a  toll  coUeetirr 


|t.,  at  f .,  im  Ikt  taut 
ttrlaia  lan^iit  road  tMert  atmait, 
to  be  placed  sit  tktfnaU  i^  Ihi  toll  ioau  llien 
nu  then  italUmed,  kit  Ckrittiait  aamt  and  nr- 
!,  painted  in  hiadt  on  a  board  mlM  a  aMIignmndi  cvntrary  lellu  tiataia  made 
Ike  third  year  cf  king  George  the  fourth,  Ifc.  Igc. 


(No.  133). 

Stale    the  oStonce  Ihiu:]— TAoi  C.  D.,  d^  ^.,  «  jr.,  at  i/e.,  bdng  Om  imd 

there  Ihe  drh>er  of  a  certain  teaggm,  ["  iT«ggi»i,  cut,  or  other  canitge"],  Jid  Iken 

I   and  then  refiae  la  lUlme  the  lame  to  be  leeighed,  and  did  then  and  tkert  rciiil  «im 

E.  F.,  a  loll  collector,  in  weighing  the  tame,  contrary  to  the  tiatnie  made  im  Ite  Ikird 

gear  t^  the  reign  0/  Hag  George  Ikefaarik,  ^.  t^. 


(No.  133). 
1.        8l>te  [he  oTence  that:] — That  C.  D.,  of^c,  en^,  iti^.,  4U  {frat 
'    pat  tkrough  a  certain  tall  gait  m  a  turnpike  road  tken  lUaalt,  aallad  ,  ■•(■  ■ 

ctrlaia  hern,  tchich  he  the  mid  C.  D.  uoi  then  riding,  wUhanl  patfing  tke  oUIjWb 
mid  Ikere  pm/able  }or  the  tamt,  by  Tia*im  tekerecf  Ike  paifmeni  o/lke  mid  tell  mn 
then  and  there  amidtd;  or  M&diiK  •ome  other  ofieace  within  OmX.  3  Oca.  IV.  c  IH, 
1.  41],  eontrarif  to  Ikettatnte  made  n  Ike  third  year  of  Ike  reign  rfking  OnrgeJik 
fiuftk,  4v.  4«. 


VII.  ;^omti  a  to  iatniin  ndi 

(No.  135). 

/,  A.  B.,  enrvegor  qf  the  tMntpiki  nad,  [dewiiUi^  It],  do  htrrif  gi—  fm  mUet, 

and  require  yon  Jorthwitk,  "  To  [make,  ecoar,  dtame  and  keep  epami,  ef  Ikt  defH  ^ 

feel,  and  If  tke  breadth  of      Jnl,  [or,  0/ e^Menl  depth  amd  hrtadUiJaram 

keepin/f  ikr  aiiid  turnpike  road  dry,  anil  eoHBeyinfi  Ike  voter  fi-om  the  lame),  a  ett- 

lain  ditch,  drnia,  or  tealtrcourst,  [or,  the  sntral  dUchri,  draim,  and  leaierewKi]. 

■  r^  thmiifh  the  land  or  frrovnd*  ocrMpted  by  ynu  at         ,  attjoining  to  [or,  Ijfi'i 
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(No.  138).  """"'• 

**  To  make  amd  lay  a  good  and  n^gieietU  trunks  llunnel,  plat,  or,  bridge],  at  ,  NoUce  fhnn  him 
SfC.  where  a  certain  carriage  way  [or, /oo/imi^]  leads  out  of  the  said  turnpike  road  to  nuke  a  tunad 
bUo  the  lands  or  grounds  adjoining  there  to,  occupied  6y  you."  *''* 


(No.  139.) 

•*  To  cut,  prune,  and  trim  to  the  height  of  six  feet  from  the  surface  of  the  ground,    Notice  from  him 
all  the  hedges  belonging  to  you  as  the  owner  or  occupier  of  land  next  adjoining  to  the   l^V'^"'^*  ^^*  * 
9eid  turnpike  road;  and  also  to  cut  down,  prune,  or  lop  the  branches  of  trees,  bushes,   ^^*'  ^^'  ^^^' 
end  shrubs,  growing  in  or  near  such  hedges  or  other  fences  adjacent  thereto,  in  such 
manner  that  the  said  turnpike  road  shall  not  be  prejudiced  by  the  shade  thereof,  and 
that  ike  sun  and  wind  may  not  be  excluded  from  such  turnpike  road  to  the  damage 
Ikereefr 

See  order  thereon,  infra, 

(No.  140.) 

/,  A.  B.,  [&c.  as  above],  do  hereby  give  you  notice,  **  That  the  door  [or,  gate"},  cf  Notice  (Wun  him 
e  certain  building,  [park,  paddock,  field,  or,  inclosure],  situate  between        and        ,    '^^"J?^/  »**' ' 
it  now  made  to  open  into  or  towards  the  said  turnpike  road,  [or,  a  certain  footpath   ^  '    ^ 
belonging  to  the  said  turnpike  roadj,  and  the  hanging  post  whereof  is  not  fixed  or 
plmeed  so  far  from  the  centre  of  the  said  turnpike  road,  as  that  no  part  of  such  door 
§r  gate,  when  open,  projects  ooer  such  turnpike  road  [or,  footpath],  contrary  to  the 
uteaning  of  an  act  passed  in  the  third  year  of  the  reign  of  his  late  Majesty  king  George 
^fanrtht  For  regulating  turnpike  roads.     And  I  do  therefore  hereby  give  you  no- 
tiee,  and  require  you  forthwith  to  cause  such  door  [or,  gats']  to  be  hung  so  thai  no 
part  of  the  same,  when  open,  shaU  project  over  any  part  of  such  turnpike  road,  [or, 
footpath],  according  to  the  directions  df  the  said  act,"  4^. 


(No.  141.) 

CooDty  of  I       WHEREAS  complaint  hath  been  made  unto  nte,  J.  P.,  esquire,  one  of  Order  to  cut  dowu 

/  his  Majesty's  justices  qf  the  peace  in  and  for  the  county  of  ,  acting  ^'^^y  ^^  t^- 
within  the  hundred  «f  ,  upon  the  oath  of  A.  S.,  surveyor  of  the  turnpike  road, 
{dcKiibiiig  it],  that  B,  O.,  of  ,  hath  had  due  notice  from  him  the  said  surveyor, 
ta  emi,  prune,  and  trim  the  hedges  belonging  to  the  said  B.  O.,  as  the  owner  [or,  oc' 
eufier]  ef  certain  land  at  ,  and  next  adjoining  to  the  said  turnpike  road,  to  the 
height  ^  six  feet  from  the  surface  of  the  ground,  and  also  to  cut  down,  prune,  or  lop 
the  branches  qfthe  trees,  bushes,  and  shrubs  growing  in  or  near  such  hedges  or  other 
fences  adjacent  thereto,  in  such  manner  that  the  said  turnpike  road  should  not  be  pre- 
jndiced  by  the  shade  thereof,  and  that  the  sun  and  wind  might  twt  be  excluded  from 
the  said  turnpike  road,  to  the  damage  thereof,  pursuant  to  the  statute  made  in  the 
third  year  of  the  reign  of  his  late  Majesty  king  George  the  fourth,  For  regulating  turn- 
pike roads ;  but  that  he  the  said  A.  B.  hath  not  complied  with  such  notice,  or  with  the 
requisites  of  the  said  act.  And  wltereas  the  said  B.  O.,  having  been  duly  summoned 
to  answer  the  said  complaint,  hath  appeared,  {by  N.  P.  his  agent),  pursuant  to  such 
summons,  [or,  hath  wsade  default  in  his  appearance] ;  and  it  appearing  to  me  that 
the  said  B.  0.  hsu  not  compUed  with  the  requisites  of  the  said  act  in  that  behalf,  I, 
the  send  justice,  upon  hearing  the  said  A.  S,  and  B.  0.  [or,  in  default  of  his  appear- 
once,  upon  having  due  proof  of  the  service  of  the  said  summons],  and  considering  the 
circumstances  qf  the  ease,  do  order  tltat  the  said  hedges  shall  forthwith  be  cut,  pruned, 
and  trimmed  by  the  said  B.  0,,  to  the  height  of  six  feet  from  the  surface  of  tfie  ground  ; 
and  that  the  said  branches  of  trees,  bushes,  and  shrubs  growing  in  or  near  the  said 
hedges  or  other  fences  adjacent  thereto,  shall forthunth  be  cut  down,  pruned,  and  lop- 
ped by  the  said  B,  O.,  in  such  manner  that  the  said  turnpike  road  shall  not  be  preju- 
diced by  the  shade  thereof,  and  that  the  sun  and  wind  may  not  be  excluded  from  the 
said  turnpike  road  to  the  damage  thereof.     And  I  do  farther  order,  that  in  case  the 


(«)  Set  ante,  198.  (d)  Sec  tbrm,   Bateman*s    Turnpike 

lb)  Sec  ante,  198,  194.  Acts;  and  ante,  193,  194. 

(c)  Sec  ante,  19«. 


^k^^bte^ftStatcfSiK. 


[I  Ml. 

taid  B.  O.  ihall  not  they  Ihit  order  mlhin  In  dagt  frtm  llu  dait  hertof,  that  Ikto 
the  mid  A.  S.  i/o  ml,  prune,  and  trim  iiicAhedgn,and  cat  dem,  prime,  or  trim  nmk 
brOHChti  of  Ireet,  btului,  and  iMrubi,  in  llu  muaaer  directed  bji  Ikii  order,  and  at- 
cording  to  the  direc'ioaa  of  the  taid  ocf,  mtd  proceed  agttim^i  tlm  taid  B-  O.  for  n- 
rawry  of  Iht  penaliiei  and  chargit  Me  leilt  Ikertbf  inew.    Given  uadtr  ay  kaad  ■ad 


d,  Ihit 


J.  P.  [uO 


(No.  MS). 

See  ihe  general  fbrrD  of  comrcencement  and  conclu^n  orinfunnatioiu  md  convic- 

'   tloni,f)Mf,{No.lS3,li4),whicbirillhfreapply.  SUtttbeoOeiicetbiu:] — ThatA.B., 

I    of       ,  in  lie  taid  amnti/,  Uformelh  me,  J.  P.,  thai  C.  D.,  ofl[c.,  on  ^,  at  ^.,  did 

make  and  coun  (o  be  made  a  certain  hedge  at  the  tide  of  a  nrfoiii  lumpOte  rtad, 

there  lUnale.  called         ,  in  inch  manner  at  tt  rtiuet  the  breadth  and  eo^K  Oa 

timitt  thereof,  [aroLhemiK  dMcribing  »ine  olher  oSknce  witbiD  Hat.  3  Oco.  IT. 

clS6,  *.  IIH],  coalraryto  the  tlalMle  made  In  the  third  j/ecr  <f  tht  T»ig»  ^  Uag 

Oeorgi  Ihe  fourth.  Initialed,  "  jIn  act,  %t.  ,  p 


(No.  143). 

)G«.        Stale  the  oStact  (bui:J— rAiK  C.  D.,   <^  tfC.,  an  ift.,  lU  IfC.,  t 

3,  (c*    [and from  Ihenct  kilherlo']  certain  landi  and  grnmdi  adjciniag  to  and  Ifbig  m 

|(),       terlain  tampiteroad  there  lilnate,  called         ,  Ikrorgh  which  aaUlandt  and grtaoA 

He  mater  halh  uied  to  pott  from  the  taid  lampihe  road,  did  not,  nfler  ten  ifajn*  naliet 

to  him  In  Ihat  bth^f  didg  given,  or  nl  «y  time  before  the  eipirtUiaii  rf  tiKk  notice, 

open,eteanit,  and  mmr  Ihedilehei,  uaterconrue,  and  draim,for  tuck  water  ttftn 

iBiliumt  obttraction,  but  therein  made  drfanlt,  contrary  to  the  Oatutt  wude  vi  the 

third  year  sf  the  reign  of  king  George  thefBorth,  ^.  ^. 


State  Ihe  oB'ence  Ibiu:]  —  That  C.  D.,  of  |c.,  n  4c.,  al  Jft.,  t 

and  there  certain  landi  nert  adjoining  to  a  certain  Im^nke  road  there  tilmmte,  ealW 

,  did  not,  loiiiin  Itn  dayi  after  Ihe  making^a  cerlainerder  by  ma  in  UUl  be- 


§  XXL]      Farms  as  to  Injuries  and  Annoyances  to  Roads.  237 

(No.  146).  yoKvit^ 

State  the  ofltoce  thus:] — Thai  C.  D,,  cflj^^  om  S^.,  at  ij^e,,  m  the  saideimmty,   TheUkcanSGM. 
Hd  witfuUtf  krenk,  cut  dewmt  pmll  mp,  mtd  damage  a  certain  directum  poet,  set  up  1*  ^^j^y**!**^* 
mtd  placed  near  the  side  efa  certain  turnpike  road  there  situate,  called        ,  fry  the  ■tMM^poSlc.(c) 
trustres  [or,  commissioners']  of  the  said  turnpike  road,  according  to  and  in  pursuance 
rfthe  statute  made  in  the  third  year  of  the  reign  rflUs  late  Majesty  king  George  the 
fourth!   [or  slating  some  other  offence  within  ttat.  3  Geo.  IV.  c  186,  s.  119]; 
contrary  to  the  said  statute,  4^.  ^c. 

(No.  147). 
State  the  offence  thus :] — Thai  C,  D,,  of  8fc,,  on  8fC,,  tU  8fc,,  upon  a  certain  turn-   The  like  on  4  Oeow 
fike  road  there  situate,  called        ,  without  being  thereto  authorized  by  the  surveyor  JiiShJfiwlcnlp- 
sr  surveyors  for  the  time  being  acting  under  any  act,  did  shovel  up,  scrape,  gather,   to^\c.  oiiSSr 
msd  carry  away  a  certain  large  quantity,  to  wit,  one  cart  toad  of  stones,  graoel,  and  (*V»' 
fsa^,  ifc.  (see  ante,  203),  from  iff  the  said  turnpike  road;   [or  stating  some  other 
oflinice  within  sUL  4  Geo.  IV.  c  95,  s.  72] ;  contrary  to  the  statute  made  in  the  fourth 
year  of  the  reign  of  his  late  Majesty  king  George  the  fourth,  intituled,  **  An  act  to  explain 
end  amend  an  act  passed  m  the  third  year  cf  the  reign  of  his  present  Mafesty,  to 
amend  the  general  laws  now  in  being  for  regulating  turnpike  roads  in  that  part  of 
Great  Britain  called  England," 

(No.  148). 

State  the  offence  thni:] — That  C.  D.,  of  ^c,  on  ifc,,  at  8fC,,  did  [ride  upon  a   Thellkeoo3  0«0b 
certain  footpath  and  causeway,  by  the  side  of,  md  adjacent  to,  a  certain  turnpike  road  4,  e-  1S6,  s.  Itl , 
there  situate,  called         ,  and  made  and  set  apart  far  the  use  and  accommodation  of  ^Zb'te)?'^  ^"^ 
foot  passengers  there  ;  [or  stating  some  other  offence  within  stat  3  Geo.  IV.  c.  126, 
s.  121];  contrary  to  the  statute  uuule  in  the  third  year  of  the  reign  of  his  late  Ma" 
jesty  king  George  the  fourth,  tfC,  4^. 

(No.  149). 

State  the  offimce  thus:] — That  C.  D,,  of  fee,  on  If^,,  at  ij^c,  being  then  and  there   The  Ukeon  3Geo. 
the  dHaer  [omf  emier]  of  a  certain  waggon  [or,  cart"},  did  then  and  there  ride  upon   4,  c.  1S6,  s.  132, 
Mr  eaid  waggon  [or,  cart],  in  and  ttpmi  a  certain  turnpike  road  there  situate,  ailed  ^£^J£S,^iSSSi 

,  not  hoeing  then  and  there  any  other  person  on  foot  or  on  horseback  to  guide  the  guides  (<0* 
said  waggon  [or,  cart],  and  such  waggon  not  being  then  and  there  such  a  Ught  cart 
as  is  usually  ^ven  with  reins,  and  is  then  conducted  by  some  person  holding  the  reins 
efthe  horse  or  horses  drawing  the  same;  [or  stating  some  other  offence  within  staL  3 
Geow  I V.  c.  126,  s.  1 32] ;  contrary  to  the  statute  made  in  the  third  year  t^  the  reign 
sflas  late  Majesty  king  George  the  fourth,  Sjfc,  4^. 

(No.  150). 

State  the  offence  thus:] — That  before,  and  at  the  time  of  the  committing  of  the  The  like  on  3  Geo. 
tffemce  hereinafter  mentioned,  a  certain  order  before  then  duly  made  by  the  trustees  ^*  '^  *lwu '  '^ 
[or,  commissioners]  (ff  a  certain  turnpike  road  called  ,  situate  in  the  parish  of  ^ras"(0) '       ' 

,  M  the  county  aforesaid,  was  injforce,  whereby  it  was  ordered  and  directed,  that 
in  all  cases  where  any  waggon  or  cart  should  descend  any  hill  or  lulls  on  the  said 
road,  with  either  of  the  wheels  locked,  a  skidpan  or  slipper  should  be  used  or  placed 
at  the  bottom  qfsudi  wheel  during  tlie  whole  time  of  its  being  so  locked,  in  such  man- 
ner as  to  prevent  the  said  road  from  being  destroyed  or  injured  by  the  locking  of  such 
wheel;  and  a  copy  of  the  said  order  had  been  at  the  time  of  the  committing  qfthe  of* 
fence  here^er  mentioned,  qfixed  on  all  the  turnpike  gates  on  the  said  road,  for  more 
than  thirty  days;  and  that  afterwards,  and  whilst  the  said  order  was  so  in  force  as 
aforesaid,  to  wit,  on  the  day  of  ,  in  the  year  aforesaid,  at  the  parish  aforesaid^ 
in  the  eotmty  aforesaid,  C.  D.,  of  ,  tn  the  said  county,  did  (hen  and  there  drive 
and  act  as  the  driver  of  a  certain  waggon  down  a  certain  hilt  upon  the  said  turnpike 
ready  with  one  of  the  wheels  of  the  said  waggon  locked,  without  using  or  having  such 
skidpan  or  slipper  at  the  bottom  of  such  wheel,  in  manner  as  by  the  said  order  was 
ordered  and  directed  as  t^esaid;  contrary  to  the  statute  wtade  in  the  third  year  of 
the  reign  of  hie  lateMiyesty  king  George  the  fourth,  8[C.  ifc, 

ia)  Seeasle,  103,2OK  (d)  See  form,  ArchboUFs  Forms  of 

lb)  Sc«  mnte^  203.  CoaelclleM,  224 ;  and  see  ante,  198. 

(e)  Sec  ante,  201, 197.  (e)  See  anU,  200. 


i^iSfAuqrs,  tEtirnpifct. 


ux 


(No.  ISl). 
■-        SUle  the  oKnce  (hiu:] — That  C  D.,  <^ tft.,  «•  ^■,  at  4<-i  i"^  ■<■•  amdallut  te 
be  uted,  a  cerlam  aaggtm  ["  wain,  OM,  or  other  lucli  orriagt"}  of  lie  taid  C.  D., 
■pn  a  certain  lumpikt  road  then  Mihiait,  calltd  ;  and  that  the  taid  C.  D.  tlid 

not,  before  hi  uted,  and  alloaed  to  be  lued,  the  tame  iipini  the  mid  lampike  road, 
paaU,  or  cauti  to  be  painted.  In  one  or  more  conipiaioat  line  or  linet,  upon  any  con- 
tpUttBui  pari  0/ the  right  or  off  tide  of  the  raid  aaggim,  or  apon  the  off  tide  thafi  or 
thjiflt  thereof,  hit  f  Arufioa  name  aid  tumame,  and  the  piart  of  hit  abode,  or  the 
Chrittian  and  inmame,  and  place  ^  abode,  of  the  principai  partner  or  otmer  1^  the 
miiduaggon,  [or,  vam,  ^c.],  at /nil  length,  in  large  kgible  Itlleri  not  lett  than  one 
bkA  in  height!  and  the  taid  C.  D.  tktn  and  there  laed,  and  oUwnf  Is  be  uted,  the 
laid  waggon,  [or,  imin,  S^."],  upon  the  laid  lumpiie  road,  without  the  namtt  and 
dtteriptioni  afortiaid  painted  thereon,  at  t^areiaid:  conlrarf  to  the  ttalnte  made  in 
Urn  fourth  year  of  the  reign  ^  hit  lufe  Majetty  king  Oevrge  the  fourth,  intituled, "  ^n 
act  to  explain  amd  amend  an  act  patted  fa  the  third  year  of  the  reign  i^hii  preetnt  Ma- 
jetlg,  to  tunend  the  general  latoi  now  h  being  for  rtgulaling  lumfUie  riadt  >■  that 
part<^  Great  Britain  ciiiled  England." 

3«e  form  fat  enuon  of  tolli,  ante,  (Na  ISS). 


VIII.  ISmttal  jforms  of  Sonbittimw.  Iti; 
(No.  IS2). 

"^1— }'■-■•■  <f    ■ 

WHEREAS  complaint  and  information  have  beta  made  bifbre  me,  CD^onetf 
bi*  Mqjeity'i  jutlicei  of  the  peace  for  the  taid  [caiinly,  ^r.]  by  B.  F.,  rf  ,  thai 

^.  [here  sUle  ihe  nature  and  rircumstancea  of  Ihe  cue,  u  &r  M  it  ihaU  be  oeeet- 
nry  (0  shew  the  oBctice,  and  to  bring  it  within  the  Buthorily  of  the  juidce,  and,  in 
ddng  that,  follow  the  words  of  (he  net,  as  near  ai  may  be] ;  thete  are  Ihtrefort  to 
require  yen  pertonally  to  appear  before  me,  [or,  Ihtjailicet  to  be  aiiembled  at  their 
epeclal  »inmi  to  ht  holden}  at  ,  in  the  taid  [county,  ^.},  on  the  day  if 

next,  at  the  boar  of         ,  in  the  iHwit,  to  aniwer  to  Ihe  taid  eomplaini  amd 

information  made  by  Ihe  taid  E.  F.,  teho  it  Ukeurite  directed  to  be  then  amd  there 
prttent,  to  mats  good  the  tame.     Herein  fait  met.     Oiven  under  my  hand,  lUi 


I XXI.]  General  Fonns  of  Convictions y  8fc,  239 

tkejm-m  of  ihg  statute  made  in  the  year  of  the  reign  of  ,  intituled  [liere  kohms. 

set  forth  the  title  of  the  act  (a)] ;  and  J  do  hereby  declare  and  adjudge  that  the  eaid 
A.  B.  haih  forfeited^  for  the  stUd  offence,  the  sum  of       ,  [or,  shall  be  committed  to 
for  the  space  rf        ,  as  the  case  may  be].     Given  under  my  hand  and  seai, 
the  day  and  yearfhrst  above  written,  C  D  (l  b) 


trmln  fbr  forfeltuie 
(6). 


(No.  155). 
To  the  [eonstablet  headborough,  or  tithingman'],  of  Warrant  to  di»- 

Coonty  of \      WHERE  JS  A,  B,,  of       ,  in  the  said  county,  is  this  day  con- 

to  wit.  /  vieted  brfore  me,  C,  D.,  esquire,  one  of  his  Majesties  justices  of  the 
peace  ta  and  for  the  said  county,  upon  the  oath  of  O.  H.,a  credible  witness,  for  that 
the  oaidA.  B,hath  [here  set  forth  the  offimce,  describing  it  particularly  In  the  words 
of  the  statute,  as  near  as  may  be],  (contrary  to  the  statute  in  that  case  made  and 
provided),  by  reason  whereof  the  said  A,  B.  hath  forfeited  the  sum  of  ,  to  be  dis- 
tributed as  herein  is  mentioned,  which  he  hath  refused  to  pay ;  these  are  therefore,  in 
Ids  Majesty s  name,  to  command  you  to  levy  the  said  sum  of  ,  by  distress  of  the 
goods  and  chattels  of  him  the  said  A,  B, ;  and  if  within  the  space  tffour  days  next 
tfter  such  distress  by  you  taken,  the  said  sum,  together  with  the  reasonable  charges 
^  taking  and  keeping  the  same,  shall  not  be  paid,  that  then  you  do  sell  the  scud 
goods  and  chattels  so  by  you  distrained,  and  out  of  the  money  arising  by  such  sale, 
that  you  do  pay  one  half  of  the  said  sum  of  to  E.  F.,  of  ,  who  informed  me 
ef  the  said  offence,  and  the  other  half  of  the  said  sum  of  to  L  K,,  the  surveyor  of 
the  turnpike  road  [describing  it],  where  the  said  qffence  [neglect  or  default']  happen- 
ed, to  be  employed  towards  the  repair  of  the  said  road,  returning  the  overplue  on  dt- 
mamd  to  him  the  said  A.  B.  [the  reasonable  charges  of  taking,  keeping,  and  selling 
the  said  distress  being  first  deducted];  and  if  sufficient  distress  cannot  be  found  of 
tke  goods  and  chattel*  of  the  said  A,  B.,  whereon  to  levy  the  said  sum  of  ,  that 
then  you  certify  the  same  to  me,  together  toith  this  warrant.  Given  under  my  hand 
and  seal,  the        day  of       .  q  j^ 

(No.  156). 

/,  A.  B;  constable  qfthe[  parish,  Ij^,]  of        ,  in  the  county  q/"         ,  do  hereby  ^^[^  ^  ^"h' 

eer^y  and  make  oath,  that  by  virtue  of  this  warrant  J  have  made  diligent  search  for  ^SmuSiSd^nm 

the  goods  of  the  within  named        ,  and  that  I  can  find  no  sufficient  goods  whereon  to  when  no  eflbcu 

levy  the  within  sum  of         .    As  witness  my  hand,  the         day  of  j  ^  ^'^' 

Sworn  before  me,  the  day  and  year,  ifc.     CD, 


(No  157). 

CJoimty  of \  To  the  [comtable]  of  ,  in  the  said  county,  and  to  the  keeper  CommitniaDtfor 

to  wit  /  of  the  common  gaol  [or,  the  house  of  correction]  at  ,  in  the  ^^^oiiktamt{d). 
said  eommty, 
WHEREAS,  A,  B.,  of  ,,inthe  said  county,  was,  on  the  day  of  ,  convicted 
before  me,  C.  D.,  esquire,  one  of  his  Majesty*  s  Justices  of  the  peace  in  and  for  the  said 
county,  upon  the  oath  of  E,  F.,  a  credible  witness,  for  that  he  the  said  A.  B,,  [here 
set  forth  the  offence],  contrary  to  the  statute  made  in  the  third  year  of  the  reign  of 
his  late  Majesty  king  George  the  fourth.  For  regulating  turnpike  roads,  by  reason 
whereof  the  said  A.  B,  hath  forfeited  the  sum  of  :  And  wJiereas,  on  the  day 
of  ,  in  the  year  aforesaid,  J  did  issue  my  warrant  to  the  [constable]  of  ,  to 
levy  the  said  sum  of  ,  by  distress  and  sale  of  the  goods  and  chattels  of  him  the 
said  A.  B,,  and  to  distribute  the  same  according  to  the  directions  qf  the  said  statute: 
And  whereas  it  duly  appears  to  me,  upon  the  oath  of  the  said  [constable],  that  the 
said  [constable]  hath  used  his  best  endeavours  to  levy  the  said  sum  on  the  goods  and 
ckaiiele  ef  the  said  A.  B,  as  aforesaid,  but  that  no  sufficient  distress  can  be  had 
whereon  to  levy  the  same;  these  are  therefore  to  command pou,  the  said  [constable] 
^        ,  eforesedd,  to  apprehend  the  said  A.  B.,  and  him  sqfely  to  convey  to  the  com- 


(a)  This  must  be  correctly  set  forth.  IV.  c.  126,  gives  this  form,  see  ante,  205. 
MiUs  T.  Wilkhu,  2  Salk.  609.  (c)  The  3  Geo.  IV.  c  26,  gives  this 

(A)TliismiistbedirecCedU>theproper  form,  see  oiile,  205,  210. 
oficer,  and  executed  within  his  district.         (d)  The  3  Geo.  IV.  c.  126,  gives  this 

See  tit  nUvrSlt,  Vol  V.   The  3  Geo.  form,  see  ante,  205,  210. 


JS^i^ttoivSt  IRwmfSu. 


[I  XXL 

MOM  gaol  [or,  lumn  i^ carrecliim']  al  ,  iii  Ikr  MaU  onafy,  aitdtker*  dilireriim 
to  Ike  ketprr  Uirrtof,  tagelher  n-Uh  IkU  prtetft :  And  I  do  aijo  eBmmamd  gom  Ikt 
taid  kifftr  to  rtceivt  and  kttp  itt  ywr  nu<Ml|r  ikt  nid  A.  B.  Jar  tke  ipaee  of  Ume 
amilhi,  loltu  Iht  ittid  nM  thail  he  miKr  poiif,  ftrnumt  It  tht  taid  eomietian  and 
warram,  and  for  la  doing  Ikii  tkall  be  your  l^gMtnl  warraiit.  Grwa  mndtr  ay 
hand  and  leal,  Ike         dag  of        ,  in  lie  gear  of  oar  Lard         .  „  „ 


(NoL  158). 
A.  B.  lake  neHee,  Ihal  I  intend  to  appeal  to  I 
the  peaa  lo  be  kolden/or  the  [cMHty,  icj  of 
olher  proceeding],  (u  the  cue  may  be)  [j>>rd< 
order,  &C.  ind  ungning  Ihe  giie>ani 
dagif 


neil  general  quarter  ttuitmt  of 
.  againit  oa  orkcr  [anmiclbm,  or 
icuUrlyipecifjing  Ibe  purport  ornich 
ipLuni].     Dattd  tite 

CD. 


{a)  Tbe  3  Geo.  IV.  c.  I!S,  prei  Ibii  fiinn,  ■ 


J^fglifDaptan.    See  IBMtxs,  Vol.  v.;  |Qtintnb,  Vol.  lU. 

lifting  BI*  Sbttbitt,  SetUement  of  Poor  by.  See  ^oi,  Vol.  IV. ; 
and  as  to  the  Hiring  of  Servants,  poaf,  ^ntunit,  Vol.  V. 


l^omMtit*. 


V.  Murder,  and  herein,  249  to  Z57. 
(1)  TAe  Offence,  249. 
(ft)  The  Indictment,  251. 

(3)  The  Evidence,  25S. 

(4)  The  Place  of  Trial,  25S. 

(5)  The  Pumshment,  Sentence,  Execution,  and  Treatment 
of  Murderers,  256. 

(6)  The  Escape  of  Murderers,  257. 

[57  Geo.  III.  c.  53;  59  Gea  III.  c.  44;  9  Geo.  IV.  c.  31]. 

VI.  Attempts  to  Murder  or  do  Harm,  ^c,  257. 
VII.  Self-murder,  257. 

[4  Geo.  IV.  c.  52]. 

VIII.  Forms,  see  List  of,  post,  258. 
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I.  ^ttstffiaiilt  )^mfc&e. 

To  make  homidde  justifiable^  it  must  be  owing  to  some  unavoidable  ne-  On  a  noli 
ceasity,  to  which  the  person  who  kills  another  must  be  reduced,  without  any  ^y* 
manner  of  fault  in  himself.  1  Hawk.  c.  28,  j.  1. 

And  there  must  be  no  malice  coloured  under  pretence  of  necessity';  for 
wherever  a  person  who  kills  another,  acts  in  trutn  upon  malice,  and  takes 
occasion  from  the  appearance  of  necessity  to  execute  his  own  private  re- 
venge, he  is  guilty  of  murder.  1  Hawk,  c,  28,  «.  2. 

Homicide  committed  in  prevention  of  a  forcible  and  atrocious  crime,   in  fmrenUon  of 
amounting  to  felomf,  is  justifiable.     As  if  a  man  come  to  bum  my  house,  ^'^"^»  ^^* 
and  I  shoot  out  of  my  house,  or  issue  out  of  my  house,  and  kill  him.  Hale*s 
Sum,  39.    So,  if  A.  makes  an  assault  upon  B.,  a  woman  or  maid,  with  in- 
tent to  ravish  her,  and  she  kills  him  in  Uie  attempt,  it  is  se  defendendo;  be- 
cause he  intended  to  commit  a  felony.  1  Hale,  485 ;  Hale*s  Sum.  39. 

It  seems  to  be  agreed,  that  no  breach  of  a  roan  s  word  or  promise,  no 
treupuMB  either  to  limds  or  goods,  no  affit)nt  by  bare  words  or  gestures,  how- 
ever false  or  malicious  it  may  be,  and  aggravated  with  the  most  provoking 
drcmnstanoes,  will  excuse  mm  firom  bemg  guilty  of  murder,  who  is  so  far 
tranipoTted  thereby  as  immediately  to  attack  the  person  who  offends  him  in 
such  m  manner  as  manifestly  endangers  his  life,  witnout  eiving  him  time  to  put 
bimsdf  upon  his  guard,  if  he  kills  him  in  pursuance  ofsuch  an  assault,  wne- 
ther  the  person  slain  did  at  all  fight  in  his  defence  or  not.  1  Hawk.  c.  31,  «. 
33.  A  person  set  to  watch  a  yard  or  garden  is  not  justified  in  shooting  one 
wbo  comes  into  it  in  the  night,  even  if  he  should  see  him  go  into  his  mas- 
ter's hen-foott;  but  i^  from  the  conduct  of  the  party,  he  has  fair  ground  for 
believing  his  own  life  in  actual  and  immediate  danger,  he  is  justified  in 
shooting  hhn.  R.  v.  Scully,  1  C.  ^  P.  319. 

Homicide  committed  by  the  proper  officer  in  the  execution  of  a  criminal  in  execution  of  a 
in  strict  conformity  with  his  sentence,  is  justifiable.  4  Bh.  Com.  178;  1    ^<°*<^ 
HaU,  501. 

Homicide  necessarily  committed  by  an  officer  or  other  person  acting  in 
his  aid  in  the  legal  exercise  of  a  particular  duty,  which  the  person  resists  or 
prevents  him  executing,  is,  in  general,  justifiaole. 

As,  if  rioters,  or  fiircible  enterers  or  detainers,  stand  in  opposition  to  the  Rioten. 
justices'  lawful  warrant,  and  any  of  them  be  slain ;  it  b  no  felony.  Hale's 
Sum.  37.  So,  if  they  stand  in  opposition  to  the  sheriff's  posse  comitaius. 
Fide  sUH.  18  Hen.  IV.  c  7;  2  Hen.  V.  c.  8;  1  Hale,  53.  And  if  the  sheriff 
or  nuigistnte,  or  any  one  coming  in  aid  of  them,  be  killed,  it  is  murder  in 
alL  Cramp.  22;  1  MS.  Sum.  219. 


In  execution  of 
proceM*  &C. 


l^omfcOtt.  [I. 

So,  if  H  person  hsiiiig  actually  committeil  a  felonf  will  not  mfTcr  himsptf 
to  be  Brrenled,  but  stand  on  bin  own  defence,  or  fly,  bo  that  he  cannot  pouibly 
be  apprehended  alive  by  those  who  pursue  him,  whether  private  peTsuna  or 
public  ofHccrs,  with  or  without  a  warrant  fhim  a  magiitrste,  he  may  be  lair- 
tiilly  slain  by  them.  1  Ilatct.  e.  2S,  *.  II. 

So,  if  a/ftony  hath  actually  been  committed,  and  an  ofllcer  or  lainiater  of 
justice,  having  lawful  wammt  so  to  do,  arrest  an  innocent  person,  and  such  per- 
son assault  the  officer  or  minister  of  justice,  llie  officer  ia  not  bound  by  law  to 
give  back,  but  to  carry  Mm  away ;  and  if,  in  execution  of  his  o£Bce,  he  can- 
not otherwise  avoid  il^  but  in  striving  kill  him  j  it  is  no  felony.  And  in  that 
case,  the  officer  or  minitter  of  justice  aha]!  forfeit  nothing;  but  the  paKy 
who  so  assaulted  or  ofiered  to  fly  away,  and  is  killed,  shall  forfeit  hia  goods. 
3  Itul.  56. 

Also,  if  a  person  arrested  for  feloHv  break  away  from  those  who  are 
conducting  him  to  gaol,  tlic^  may  kill  bim,  if  they  cannot  otherwise  take 
him.  But  in  this  case,  likewise,  there  must  have  been  a  felony  actually  com- 
mitted. Ilale'i  Stim.  30,  37. 

Also,  if  a  criminal,  endeavouring  to  break  the  gaol,  assault  his  gaoler,  he 
may  be  lawfully  killed  by  him  in  the  fray.   1  Hawk.  c.  28,  «.  13. 

Where  an  officer  or  private  person,  having  legal  authority  to  apprehend 
'  a  man,  attempts  to  do  so,  and  the  man,  iiulead  o/  resisting,  flies,  or  resists 
and  thtn  flies,  and  is  killed  by  the  officer  or  private  person  in  the  pumiil: 
if  the  oCTence  with  which  the  man  was  charged  be  a  breach  of  the  peace,  oi 
other  misdemeanor  merely;  Foil. 211;  l//a/f,4Sli  IHaU,!!"!;  or  if  the 
arrest  were  intended  in  a  ciril  suit ;  I  Haie,  481 ;  Fott.  271 ;  or  if  a  press- 
gang  kQl  a  seaman  or  otlier  person  flying  from  them;  R.  v.  Braieniitg,  I 
EoMt,  p.  C.  312;  and  tie  Id.  ^0%;  1  Doug.  201;  the  killing  in  these  cases 
would  be  murder-— unless,  indeed,  the  homicide  were  occasioned  by  means 
not  likely  or  intended  to  kill,  such  as  tripping  up  his  heels,  giving  him  a 
blow  of  an  ordinaty  cudgel  or  otlier  weapon  not  likely  to  kill,  or  Uie  Kke, 
in  which  case  the  homiride,  at  moat,  would  be  manslaughter  only.  Sm 
Foit.  271 ;  Arch.  C.  L.  2G7. 

If  an  officer  or  private  person  attempt  to  interfere  to  su^preH  an  iflw, 
and  be  resisted,  and  kill  the  person  resisting,  this  is  also  justmable  homidoe. 
1  Hak,  4S1,  484;  Foil.  274. 

tn  civil  cases,  although  the  slieriff  cannot  kill  a  man  who  flics  from  the 
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required  to  part  with  the  warrant  out  of  his  own  possession,  for  that  is  his     justifiable 
justilication.     See  8  T,  R.  188.  iiom icide. 

If  the  warrant  be  directed  to  several,  any  of  them  may  execute  it.     And  Armtto  be  duly 
in  no  case  of  arrest  is  a  constable  bound  to  carry  a  prisoner  before  a  parti-  ™^^* 
cular  magistrate  desired  by  the  prisoner  himself,  but  he  may  follow  his  own 
discretion,  unless  the  warrant  be  special,  and  direct  otherwise.  1  Hdlt^  459; 
5  Re^.  59;  1  EoMi'i  P.  C.  320.  Ante,  IKntftt,  Vol.  I. ;  po9l,  afiarrant,  VoL  V. 

If  the  officer,  in  executing  his  office,  exceed  his  authority,  the  law  gives  Exceeding  auiho 
him  no  protection  in  that  excess:  and  it  not  only  behoves  die  ministers  of  ^^7* 
justice  and  other  public  officers,  but  likewise  private  persons  endeavouring 
to  arrest  or  imprison  in  the  several  cases  already  specified,  to  be  very  care- 
ful that  they  do  not  misbehave  themselves  in  the  discharge  of  their  duty; 
for,  if  they  do,  they  may  forfeit  this  special  protection.  1  MS,  Sum.  170; 
/W.  319;  1  East's  P.  C.  320. 

In  order  to  make  the  killing  of  a  bailiff  in  resisting  the  execution  of  mesne 
process  in  a  civil  action  amount  to  murder.  Wood,  B.,  considered  it  neces- 
sary to  prove  the  writ  as  well  as  the  sheriffs  warrant  to  the  bailiff;  and 
sucn  homicide  will  not  amount  to  murder,  if  the  bailiff  attempted  to  exe- 
cute a  writ  without  a  non  omUas  clause  within  an  exclusive  liberty.  Rex  v. 
Mead^  2  Stark.  205. 

Killing  an  officer  will  be  murder,  though  he  has  no  warrant,  and  was  not 
present  when  any  felony  was  committed,  but  takes  the  party  on  a  charge 
only,  though  that  charge  does  not  in  terms  specify  all  the  particulars  ncces- 
sa^  to  constitute  the  felony.  R.  v.  Ford,  R.  ^  R,  C.  C.  329. 

If  the  servant  of  the  owner  of  property  find  a  party  actually  committing 
an  ofience  against  the  stat  7  &  8  Geo.  IV.  c.  29,  (the  Larceny  Consolida- 
tion Act),  and  apprehend  him  under  the  63rd  sect,  of  that  act,  and,  while 
takinff  the  party  to  a  magistrate,  such  party  kill  him,  this  will  be  murder; 
but  if  the  servant  either  did  not  see  him  m  the  actual  commission  of  the 
ofience,  or  be  taking  him  to  any  other  place  than  before  a  magistrate,  it  will 
not  be  murder.  R.  v.  Curran,  S  C.  ^P.  397. 

On  an  indictment  under  Lord  £llenborough*s  act  for  cutting,  it  appeared, 
that  the  prisoner  was  seen,  in  the  night,  enterii^  an  outhouse  with  mtent  to 
commit  a  felony,  by  a  person  who  went  and  informed  the  prosecutor  of  it. 
The  latter,  in  about  a  quarter  of  an  hour,  went  in  search  of  the  prisoner  to 
apprehend  him.  The  prisoner  had  left  the  prosecutor's  premises,  and  was 
found  in  a  neighbouring  garden,  crouched  down  under  a  tree,  with  a  drawn 
sword  in  his  hand.  The  prosecutor  apprehended  the  prisoner,  who  cut  and 
wounded  him.  It  was  objected,  that  the  prosecutor  had  no  right'  to  appre- 
hend the  prisoner,  and  that,  if  death  had  ensued,  it  would  have  been  man- 
slaogfater  only.  The  prisoner  was  convicted,  and  the  twelve  Judges  held 
the  conviction  right.  R.  v.  Howarth,  Car.  C.  L.  231,  333;  R.  8f  M.  C.  C. 
207,  S.  C. 

In  all  these  cases  the  parbr,  upon  arraignment,  having  pleaded  not  guilty,   '^^  '^  **^ 
the  special  matter  must  be  found;  whereupon  the  party  shall  be  dismissed  ^     ^ 
without  any  forfeiture  or  pardon  purchased.    Hate's  Sum.  38;  and  see  the 
9  Geo,  IV.  c.  31,  s.  10,  post,  247,  confinning  this  law. 


I  HAVB  purposely  avoided  the  word  chancemedly  in  this  place,  because  Chancemediy. 
anthon  do  not  seem  to  be  aereed  whether  it  is  to  be  applied  to  homicide 
by  msMaeheniuref  or  to  manslaughter.  Lord  Coke  and  Mr.  Hawkins  seem  to 
understand  it  of  mansfau^hter ;  Lord  Haie  and  others,  of  homicide  by  mis- 
adventmre.  The  original  meaning  of  the  word  seems  to  favour  the  former 
opinioii,  as  it  signifies  a  sudden  or  casual  meddling  or  contention;  whereas 
homicide  by  wmadvenksrt  supposeth  no  previous  meddling  or  falling  out 
But  the  same  aathor  sometimes  in  difi^nt  places  applies  it  to  both  of  them 
proniiKnoiialj.  '* 


\ 


Hnmiridc  bv  iniittdreDture  is  nhen-  a  man  U  dcdng  B  Unrfid  act,  sitbout 
'   intirMt  l'>  liiin  uiliilhcr,  and  dcalh  coiuallv  (?nnm.     J/ale't  Utim.  31;    1 

£««/■«  /'.  c.  aai. 

As.  whore  a  liihnurcr,  lii'in^  ai  vork  with  a  hnlchet,  and  llie  head  flics  oft* 
and  kills  one  wliu  HtaiidM  by ;  or  vhiiv  a  iliird  piTwn  whips  a  hunw  uii  n-hich 
n  man  in  riding,  wherrupun  he  spring*  out  aud  nuiii  ovor  a  child,  and  kilU 
him;  in  which  caso  thv  rider  U  eiiilly  uf  humicidr  by  iniMdvi-ntiuv,  uiid  Ir' 
wlin  pn\e  the  Mow,  of  mannlaiifftitrr.  1  Ilnirk.  r.  2U,  t.  3.  But  if  a  iiprwui 
riding  in  tlie  sircci  wbip  liin  horxo  to  put  him  into  spci^d,  and  run  over  b 
child  and  kill  hiiii,  it  U  humii'idc,  and  not  by  niioadventuTF;  and  if  be  ridf 
Ml  in  a  \retsa  iif  pvople,  with  iiileut  tii  ilo  burl,  olid  ththorae  kOU-th  anoIhi?r. 
it  is  innrdiT  in  the  ridv 


.  1  Hate.  1 


Itii 


nut  KUificient  tliat  the  act  iipiin  which  death  cn«ue*  be  lawful  and  in 
■'    "     '"        Ht  hf  dune  in  a  pnipCT  manner,  and  with  due  c; 


Tlmi 


tniwhief.  /W.  2C3;  \  Eault  P.C.2G\. 
the  cane  uf  worknien  throwing  stonix  and  rublrisb  from  a 


..)  the  urdinarv  cuurw  of  their  bu<iinrs:»,  by  wliich  a  person  underneath 
happens  tii  be  titled;  if  itiey  deliberately  saw  the  danger,  or  betrayed  any 
ccinKcinusnciis  of  it,  frinn  whence  u  general  malignity  uf  heart  might  be  in- 
fcrreil,  and  yet  cave  no  waniin,^',  it  nill  be  murder,  on  aceount  of  the  gtCM 
irnpniiiriely  of  the  act.  If  thev  did  not  look  out.  or  not  till  it  was  tuo  late, 
and  there  wo^  even  a  smidi  pr<iW)iIily  i>f  pennns  ponmgbv,  it  villbemon- 
Klanghter.  Uiil  if  it  had  been  in  a  retired  place,  where  there  wan  no  pro- 
bubiliiy  uf  persons  pausing  by,  and  none  Itad  liecn  seen  about  the  spot  be- 
fore, it  neenis  to  be  no  mure  than  accidental  death ;  lor  tlmugh  the  act  itself 
ini°ht  breed  danger,  yet  the  degree  of  caution  requisite  being  only  in  nm- 
iN>Ttion  to  the  ap{>arent  necessity  of  it,  and  there  being  no  apparent  call  for 
It  in  the  initnnce  )>ut,  the  rule  appliei,  dr  noil  fxhftnlihut  rl  Hon  apparrnli- 
liii»  rm/em  rtl  ralin.  So,  if  any  person  had  been  before  leeii  on  the  spot, 
but  due  warning  were  given,  it  will  be  onlv  misadventure.  HiiWt  ran, 
ICnl;  Ktl.  40;  1  Itunt.  Tfifl.  (>n  the  other  liand,  in  London  and  other 
popilous  lo«-ni!,  at  a  time  of  day  when  tlie  atreels  are  uaiially  tlironged,  it 
would  be  manslnughtvr,  notwitlutanding  the  ordinary  caution  wed  on  other 
iieensiiiii«  of  giving  warning;  for  in  the  hurry  and  noise  of  n  crowded  street, 
lew  i)eople  hear  the  warning,  or  sufficiently  attend  to  it,  howerer  Loud. 
1  Kimlt  P.  C.  L»(J2. 

Again,  if  a  periton  driving  a  carriage  liappens  to  kill  another:  if  he  taw  or 
hod  timely  notice  of  tlie  niischief  likely  to  ensue,  and  yet  wilfully  drove  on, 
it  wQI  be  murder;  for  the  presumption  of  malice  arises  from  the  drang  Of  « 
^  ""   'fntionallv;  there  is  the  heart  regardless  of  social  duly.   If 

r,  but  did  net  look  before  him,  it  will  be  man- 
BiLt  if  the  accident  happened 
'    o  the  miver. 
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But  the  Mpoti  at  act  fttnn  which  death  ensued,  muit  be  malum  in  se.  homicide  by 
For,  if  it  were  barely  malum  prohibitum^  as  shooting  at  game  by  a  person  uisadventurc 
Bot  qualified  by  statute  law  to  keep  or  use  a  gun  for  that  purpose,  the  case 
of  a  person  so  tending  will  &11  under  the  same  rule  as  that  of  a  Qualified 
nan.  For  the  statutes  prohibiting  the  destruction  of  the  game  unaer  cer- 
tain penalties  will  not,  in  a  question  of  this  kind,  enhance  the  accident  be- 
yona  its  intrinsic  moment  Jro»i.  259. 

Parents,  masters,  and  other  persons  having  authority  inforo  domesdco,  Correctirm  by 
may  give  reasonable  correction  to  those  under  their  care  J  and  if  death  en-  !***"*■'  *<"• 
sue  from  such  correction,  it  will  be  no  more  than  accidental  death.  But  if 
the  correction  exceed  the  bounds  of  due  moderation,  cither  in  the  measure  of 
it,  or  in  the  instrument  made  use  of  for  that  purpose,  it  will  bo  either  mur- 
der or  manslaughter,  according  to  the  circumstances.  If  done  with  a 
cudgel,  or  other  thing  not  likely  to  kill,  though  improper  for  the  puiposc  of 
correction,  it  will  be  manslaughter ;  if  with  a  dangerous  weapon  liKely  to 
kill  or  maim,  as  a  pestie  or  great  stidT,  it  will  be  murder :  duo  regard  being 
bad  in  both  instances  to  the  age  and  strength  of  tiie  part}'.  1  EmVs  P,  C, 
261. 

Greyy  a  blacksmith,  struck  his  servant  with  a  bar  of  iron  by  way  of  cor- 
netion  for  improper  behaviour,  by  which  he  was  killed ;  held  muracr.  A 
woman  kicked  and  stamped  on  the  belly  of  her  child;  and  ruled  the  same. 
I?m  «  eiue,  KeL  64-5 ;  1  Easf*  P.  C.  261 . 

Vet,  though  the  correction  exceed  the  bounds  of  moderation,  the  Coiurt 
will  pay  a  tender  regard  to  the  nature  of  the  provocation,  where  the  act  is 
manifeatly  accompanied  with  a  good  intent,  and  the  instrument  not  such  as 
must  in  all  probabiUty  occasion  death;  though  the  party  were  hurried  to 
great  ezceis.  As  was  the  case  of  a  father,  (Worcester,  Sp,  Ass,  1775), 
wboae  son  bad  frequentiy  been  guflty  of  stealing,  complaints  of  which  had 
oome  to  the  father,  who  had  often  corrected  him.  At  length  the  son  being 
choiged  with  another  theft,  and  resolutely  denying  it,  though  proved  against 
him,  the  fiither  in  a  passion  beat  his  son  with  a  rope  by  way  of  chastise- 
ment fat  the  offence  so  much,  that  he  died.  The  father  expressed  the  ut- 
most horror,  and  was  in  Uie  greatest  affliction  for  what  he  had  done,  in- 
twiding  only  to  have  punish^  him  with  such  severity  as  to  have  cured 
him  or  his  wickedness.  Hie  learned  judge  who  tried  the  father  consulted 
his  colleagues  in  office,  and  the  principal  counsel  on  the  circuit,  who  all  con- 
curred in  opinion  that  it  was  only  manslaughter,  and  so  it  was  ruled. 
1  E^'9  P.  C.  261. 

If  a  ^ysidan  or  surgeon  give  a  person  a  potion,  without  any  intent  of  physician  giving  a 
doinff  hun  any  bodily  harm,  but  witn  intent  to  cure  or  prevent  a  disease,   po^on.  wniph 
•tkrcontnay  to  the  phyrickn'.or  iurg«on'.  expectation,  it  kill,  him,  this  i^  <*'»-0">'^ 
nol  homicide.  And  Lord  Hale  sajrs,  he  holds  tneir  opinion  to  be  erroneous, 
who  think,  that  if  he  be  no  licensed  iuigeon  o^yhysician  that  occasioneth 
this  mischance,  it  is  felony.    These  opimons  (he  says)  may  caution  igno- 
rant peojde  not  to  be  too  busy  in  this  kind  of  tampering  with  physic,  but 
are  no  safe  rule  for  a  judge  or  jury  to  go  by.     1  HaU,  429^  and  see  tit. 
"        VoL  V.  p.  81. 


Bat  if  a  woman  be  with  child,  and  any  give  her  a  potion  to  destroy  the   Giving  a  potion  to 
duld  within  her;  and  she  take  it,  and  it  works  so  strongly  that  it  kills  her,   «"**  abortion. 
this  ia  murder;  for  it  was  not  given  her  to  cure  her  of  a  disease,  but  unlaw- 
ftdhr  to  deiteoy  the  diild  within  her;  and,  therefore,  he  that  gives  her  a 
potioo  to  thb  end,  mutt  take  the  hazard,  and  if  it  kills  the  mother,  it  is 
mnrder.  1  ffale,  430;  see  Mortimi,  Vol.  I.  p.  9. 

^  The  law  does  not  require  the  utmost  caution  that  can  be  used;  it  is  suffi-  other caraieii acts, 
dent  that  a  reasonable  precaution,  what  is  usual  and  ordinary  in  the  like 
cases,  be  taken;  such  as  hath  been  found  by  long  experience  m  the  course 
of  famnan  affiurs  to  answer  the  end :   for  such  conduct  shews  that  the  party 
was  resaidihl  of  sodal  duty,  and  free  from  any  manner  of  guilt  Post.  264 ; 

\ Easts  P,  C  286.  And,  therefore,  upon  that  principle,  Mr.  Justice  Poster 
denies  Rampi<m's  case,  KeL  41,  to  be  law:   and,  hiueed,  there  is  a  qu€ere 
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III.]  Homicide  by  Self  Defence.  34.7 

Although  this  homicide  is  not  properly  a  man's  crime,  but  his  misfor-     homicide  Bt 
tunc,  yet,  because  the  king  hath  lost  nas  subject,  and  in  respect  of  the  great  sblp  dkpence. 
&vour  the  law  hath  to  tne  life  of  man,  and  to  the  end  that  men  should   Forfeiture. 
use  all  care,  diligence,  and  circumspection,  in  all  they  do,  that  no  hurt 
should  come  of  their  actions,  a  person  convicted  hereof,  before  the  9  Geo. 
IV.  c.  31,  s.  10,  forfeited  his  goods. 

But  now,  by  the  stat.  9  Geo.  IV.  c.  31,  s.  10,  it  is  provided  and  enacted, 
*'  That  no  punishment  or  forfeiture  shall  be  incurred  by  any  person  who 
shall  kill  another  by  misfortune,  or  in  his  own  defence,  or  in  any  other  man- 
ner without  felony."  E^en  before  this  act  the  practice  was  to  direct  an  ac^ 
quittaL 


9  Geo.  4,  c  31 1 
S.10. 


Homicide  in  a  man*s  owti  defence  seems  to  be,  where  one,  who  hath  no  s^ dt^f^mdendo, 
other  possible  means  of  preserving  his  life  from  one  who  combats  with  him   ^***'' 
on  a  sudden  quarrel,  kills  the  person  by  whom  he  is  reduced  to  sucli  an  in- 
evitable necessity.  1  Hawk,  c.  29,  s.  13. 

And  not  only  he,  who  upon  an  assault  retreats  to  a  wall,  or  some  such  Catesofwc'^/tn- 
strait,  beyond  which  he  can  go  no  further  before  he  kills  the  other,  is  *"*^ 
judged  by  the  law  to  act  upon  unavoidable  necessity,  but  also  he,  who,  being 
assaulted  in  such  a  manner  and  in  such  a  place  that  he  cannot  go  back  with- 
out manifestly  endangering  his  life,  kills  tne  other  without  retreating  at  all. 
1  Hawk.  c.  29,  s.  14. 

And  notwithstanding  a  person,  who  retreats  from  an  assault  to  the  wall, 

S've  the  other  wounds  in  nis  retreat,  yet,  if  he  give  him  no  mortal  one  till 
»  get  thither,  and  then  kill  him,  he  is  guilty  of  homicide  tc  defendendo 
only,  1  Hawk,  c,  29,  s,  14. 

But  if  the  mortal  wound  were  first  given,  then  it  is  manslaughter.  Hole's 
Sum,  42. 

And  an  officer  who  kiUs  one  that  resists  him  in  the  execution  of  his  ofRce, 
and  eren  a  private  person  that  kills  one  who  feloniously  assaults  him  in  die 
highway,  may  justify  the  fact,  without  ever  going  back  at  all.  1  Hawk, 
c.  29,  9.  16. 

But  if  a  person,  upon  malice  prepense,  strike  another,  and  then  fly  to  the 
wall,  and  there  in  tus  own  defence  kill  the  other,  this  is  murder.  Hale's 
Sum.  42. 

There  is  one  species  of  homicide  se  defendendo,  wliere  the  party  slain  is 
equally  innocent  as  he  who  occasions  his  death :  as,  for  instance,  that  case 
mentioned  by  Lord  Bacon,  {Elem,  c,  5,  see  also  1  Hawk,  c.  28,  s,  2D),  where 
two  penoni%  being  shipwrecked,  and  getting  on  the  same  plank,  but  find- 
ing It  not  able  to  save  them  both,  one  of  them  thrusts  the  other  from  it, 
and  he  is  drowned:  this  homicide  is  excusable  through  unavoidable  neces- 
sity,  and  npon  the  principle  of  self-defence. 

Hereof  there  can  oe  no  accessaries  either  before  or  afler  the  fact,  because  Acceauric^i- 
it  is  not  done  with  a  felonious  intent,  but  upon  inevitable  necessity.  3  Inst. 
56;  see  title  tUmuxn,  Vol.  I.  p.  17,  19. 

If  a  man  escape,  that  hath  killed  another  in  his  own  defence,  the  town   Etcaitc. 
than  be  amerced.  2  Inst,  315. 

As  to  bailing  for  this  offence,  see  ante,  ISailt  Vol.  I.  BaiL 

Lord  Coke  (2  Inst.  316)  says,  that  the  justices  of  the  peace  cannot  take   indirtineiii  before 
an  indictment  of  killing  a  man  se  defendendo;  because  their  commission  is  iux^c"* 
not  general,  as  is  that  of  the  justices  of  gaol  delivery,  but  limited.     But 
LoraHaie  (2  Hale,  46)  holds  the  contrary. 

As  to  farfeiiure  of  the  offenders  goods,  see  the  9  Geo.  IV.  c.  31;  s.  10,  Focfeiiuru 
supra. 
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IV.  iSlanslang&ln- 

MANiLAUOHTEa  u  thiu  defined — The  unlawful  knUng  of  anoUieT  mlAoiU 
Malice  either  expreu  or  implied :  which  may  be  either  voluntarily,  upon  a 
■udden  heat ;  or  mroluntarily,  but  in  the  comiuiMion  of  ■ome  luilawfid  act. 
4  Bloc.  Com.  191;  I  Jlak,  W6i  1 /TomI.  e.  30,  i.  Ij  1  £u<'f  i>.  C.  218. 

There  is  no  difference  between  murder  and  manilaughter,  but  that  mur- 
der u  upon  malice  forethought,  and  manilaughter  upon  a  luddcn  occanon. 
A(  if  two  meet  together,  and,  atnTing  for  the  wall,  the  one  kill  the  other, 
thii  is  manalaughur  and  felony.  And  so  it  is,  if  they  had  upon  that  mid- 
den occaiion  gone  into  the  field  and  fought,  and  the  one  Had  killed  the 
other,  this  had  been  but  manslaughter,  and  no  murder;  because  alt  thai 
fiiUowed  was  but  a  continuance  of  Uie  first  sudden  occasion,  and  the  blood 
was  never  cooled  till  the  blow  was  given.  3  Irut.  65. 

It,  when  two  persona  ore  fighting,  a  third  come  up,  and  take  the  part  of 
one  of  them,  and  kill  the  other:  this  will  be  manslaughter  in  the  third 
party;  1  Hawk.  c.  31,  t.  39,  36;  and  murder  or  manslaughter  in  the  per- 
•on  whom  he  assisted,  according  as  the  fight  was  deliberate  and  premedi- 
tated, or  upon  a  sudden  quarrelr  Id.  i.  55.  If  the  fighting,  however,  were 
deliberate,  or  otherwise  of  maUce,  and  the  third  party,  when  he  inter- 
fered, knew  it  to  be  BO,  the  killing  would  be  murder,  both  in  the  party  who 
thui  interfered,  and  in  ^e  person  whom  he  assisted.  1  £<ut'$  P.  C,  291. 
292.  1^  on  the  other  hand,  the  third  par^,  who  thus  interferes,  be  killed, 
it  is  but  manslaughter.  Id.    And  see  12  Co.  S7;  Kel.  59. 

If  two  persons  quarrel  and  %bt,  and  one  rum  away,  and  when  the  other 
orertakes  him  he  pulls  out  a  knifa  and  stab*  him,  if  death  «uue,  this  is 
manslaughter.  R.  v.  Keual,  1  C.  Jj-  7>.  437. 

If  a  man  pull  another's  nose,  or  offer  him  airr  other  great  penonal  in- 
dignity, and  the  other  diereupon  immediately  IdU  him.  It  ia  manslaughter 
only.  Kel.  135;  4  Bl  Com.  191. 

If  a  man  take  another  in  adultery  with  his  wife,  and  kill  him  directly 
opMi  the  spot,  thia  is  manslaughter  merely.  1  Ualt,  486;  R.  v.  Mmmimg, 
T.  Ragpt.  212. 

A  par^  causing  the  death  of  a  child  by  giving  it  spirituous  Hqnon  In  a 
ouanbty  quite  unfit  for  its  tender  ago,  is  guil^  of  manslangfater.  R.  v. 
ifartia,3  C.^i*.  211. 

ofTciicc  before  the  fiicl,  becatise  It 
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house  of  correction,  for  any  term  not  exceeding  four  years,  or  to  pay  such 
fine  as  the  Court  shall  award." 

See  the  General  Ciautesj  afiectinf  all  the  provisions  of  this  act,  pott, 
title  J^OalidoHS  Bi|aridi  to  Arsons,  Vol.  III. 

The  Stat.  9  Geo.  IV.  c.  31,  wholly  repeals  the  stat  of  stahhing,  1  Jac 
1 .  c.  8,  and  the  stat  3  Geo.  IV.  c.  38 ;  and  also  so  much  of  the  stat  33 
Hen.  VIII.  c.  12,  "as  relates  to  the  punishment  of  manslaughter,  and  of 
malicious  strikin?,  by  reason  whereof  blood  shall  be  shed.** 

As  to  the  Punishment  of  Accessaries  after  the  fact,  sec  the  3l8t  section  of 
the  9  Geo.  IV.  c.  31,  title  iKaliciotul  Injuritft  to  ^nons,  (General 
OaHses),  Vol.  III. 

As  to  the  trial,  &c.  of  manslaughter  abroad,  &c,  see  poti,  253. 
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TER. 


Trial  of  maa- 
■laufhter  abroMl. 


And  herein — 1.  Of  the  Offence  itself; — 2.  The  Indictment  for  it; — 8.  Hie  Divkkn  of  mb. 
Evidence; — 4.  The  Place  of  Trial; — 5.  The  Punishment,  Sentence,  Execu-  ^**^ 
tion,  and  Treatment  of  Murderers; — and  6.  The  Escape  of  Murderers. 


(1)  Zi$  ®fff1Uf. 

Murder  is,  when  a  man  of  sound  memory,  and  of  the  age  of  discretion,  Mnrder.  what. 
unlawfully  Ulleth  any  person  under  the  king  s  peace,  with  malice  fore- 
thought, either  expressed  bv  the  party,  or  implied  by  law,  so  that  the  party 
wounded  or  hurt  die  of  the  wound  or  hurt,  within  a  year  and  a  day.  3 
/Ml.  47. 

The  Offender  rnxut  he  ijftoiuind  Memory,  ^cJ] — Murder,  therefore,  cannot  oifrnder  must  be 
be  committed  by  an  idiot,  lunatic,  or  infant,  unless  indeed  he  shew  a  con-  £|^"*^  niemory. 
sciouancas  of  doing  wrong,  and  fk  course  a  discretion,  or  discernment  be- 
tween good  and  eviL  4  BL  Com,  195;  1  Hawk,  c,  1.     But  if  any  person 
procure  an  idiot,  &c.,  to  murder  another,  the  procurer  is  guilty  of  Uie  mur- 
der. 1  Hawk.  c.  31,  «.  7.   See  SttUnttS,  Vol.  III.;  Xanatfcs,  Vol.  III. 

Murder  muH  he  by  an  unlawful  Killingf  not  excueable  or  juetifiabh'] —  The  kuiing  miut 
Takinff  away  a  man*s  life  by  perjury  is  not,  it  seems,  in  law,  murder;  see  ^  unUwrui,  &e. 
JL  T.  Macdaniel  ^  aL,  Foet,  132;  and  see  4  BL  Com.  196,  n.;  although,  m 
faro  eonseientuey  it  ia  as  much  so  as  killing  with  a  sword. 

If  a  man,  however,  do  any  other  act,  of  which  the  probable  consequence 
may  be,  and  eventually  i^  dIeiUh,  such  kiUing  may  be  murder,  although  no 
stroke  were  struck  by  himself:  as  was  the  case  of  the  unnatural  son 
who  enosed  his  sick  nither  to  the  air,  against  his  wiU,  by  reason  whereof 
be  died;  1  Hawk,  c.  31,  «.  5;  and  of  the  harlot,  who  laid  her  child  in  an 
orchard,  where  a  kite  struck  it  and  killed  it  1  Hale,  432.  So,  where  an 
apprentice  died  from  harsh  treatment,  and  want  of  care  upon  the  part  of 
his  master,  whilst  he  was  labouring  under  disease ;  this  was  holdeu  to  be  mur- 
der in  the  master.  R,  v.  Squire  ^  ux,  1  Ruse.  C.  4-  M,  620 ;  ante,  Vol.  I.  p.  1 77. 

But  if  a  man,  by  harsh  and  unkind  usage,  put  another  into  such  a  pas- 
sion of  grief  or  fear,  that  the  party  either  die  suddenly,  or  contract  some 
disease  whereof  he  dies,  though  this  may  be  murder  or  manslaughter  in  the 
sight  of  God,  yet,  in  a  human  judicature,  it  cannot  come  under  the  judg^ 
ment  of  felony,  because  no  external  act  of  violence  was  offered  whereof  the 
law  can  take  notice.  1  Hale,  429;  1  EasCe  P.  C.  225. 

If  a  man  have  a  beast  that  is  used  to  do  mischief,  and  he,  knowing  it, 
suffer  it  to  go  abroad,  and  it  kill  a  man,  this,  it  seems,  is  manslaughter  in 
the  owner ;  but  if  he  had  purposely  turned  it  loose,  though  barely  to  nrighten 
people,  and  to  make  what  is  called  sport,  it  is  as  much  murder  as  if  he  had 
bcied  a  bear  or  a  dog  to  worry  them.  I  Hale,  ^l;  4BL  Com.  197;  3  C. 
4*  P»  320 ;  and  see  further  as  to  keeping,  &c.  mischievous  animals,  tida 
~       VoLI. 


He  who  killi  another  upon  hia  deure  or  command  b,  in  tli*  judgment  of 
the  law,  aa  much  a  murderer  oa  if  he  had  done  it  merely  DThu  own  head. 
lHawk.c.27,i.6;Saiciiir'teaMe,O.B.l8lS,S.¥.MS.;  1  iI«M.C.$Af.617. 

It  aeemt  agreed,  thai  where  one  counaeli  a  woman  to  kill  her  child  when 
it  (ball  be  bom,  wbo  aA«rwanb  doth  kill  it  in  pursuance  of  auch  advice, 
he  ii  an  accessary  to  the  murder.  1  Hook.  c.  31,  i.  17;  slid  tee  ante, 
lUtiHBtii.Vul.  l.p.  19. 

We  have  aheady  noticed  aa  to  what  homidde  b  justifiable  or  exeuaaU^ 
anU,  245  to  247. 

The  death,  to  conitilule  murder,  muit  take  place  within  a  year  and  a  day 
after  the  atroke  or  other  cauac  of  it. 

1  7%e  Ptrton  kiUed  mutt  be  a  reatonabk  Creature,  m  bemff,  tmd  imJtr  lit 
KlRg't  Peace\ — Tlierefure,  to  kill  a  child  in  ita  mother'a  womb,  is  no  mur- 
der: but  if  the  child  be  bom  alive,  and  die  by  reaaou  cX  the  potion  or 
bruises  it  received  in  the  womb,  it  is  murder  in  the  peraon  who  adminia- 
tered  or  gave  them.  2  Iiul.bQ;  1 //oiri.  c.  31,  «.  16.  As  to  Abortioa,  &c, 
iee  ante,  aiumton,  Vol.  I.  p.  9. 

The  words  "  the  King's  peace  "  in  the  definition  of  murder,  mean  mere- 
\y  that  it  is  not  murder  to  kill  an  alien  enemy  in  time  of  war;  3/iuf.  50 j 
I  Hide,  433;  but  killing  even  an  alien  enemy  within  the  kingdoDi,  unless 
in  the  actual  exercise  of  war,  would  be  murder.  1  HiUe,  433. 

It  is  a  good  general  rule,  that  no  penon  ihould  be  found  guil^  of  mnr* 
der  unlets  the  body  of  the  deceaacd  is  found,  but  this  rule  must  be  taken 
talher  as  a  caation  than  as  a  maxim  never  to  be  departed  from.  2  Hale, 
290;  ZChit.  C.L.  73S. 


preued,  is  meant  a  dehberate  u 
odier,  whereunto  by  lew  a 

And  the  evidences  of  au 
CM  discovering  that  inward  intention ;  as  lying  m  wail,  antecedent  mtaia- 
cings,  former  grudges,  deliberate  compassings,  and  the  like,  which  >ie  *ari- 
oua,  according  to  variety  of  cimunslances.  I  Haie't  Sum.  51. 

Malice  implied  is  in  several  cases:  aa  when  one  vohmtarflv  kOta  another 
without  any  provocation;  for  in  this  case  the  law  presumes  it  to  be  mali- 
dmia,  end  that  he  ia  a  public  enemy  of  mankind.  1  HaU,  456,  466. 

Poisoning  alio  implies  malice,  because  i    ' 
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Alflo^  wherever  a  person  in  cool  blood,  by  way  of  revenge,  beats  another      indictment 

in  such  a  manner  that  he  afterwards  dies  thereof,  he  is  gnilty  of  murder,  roa« 

however  unwilling  he  might  have  been  to  have  gone  so  far.  1  Hawk,  c.  31,    oiher  points.     ~ 
<.  38. 

If  a  man  resolve  to  kill  the  next  person  he  meets,  and  do  kill  him,  it  is 
murder,  although  he  knew  him  not,  for  it  is  universal  midice.  4  BL  Com, 
400. 

If  two  fall  out  upon  a  sudden  occasion,  and  agree  to  fight  in  such  a  field,  Duelling  aficr  a 
and  each  of  them  go  and  fetch  their  weapon  and^o  into  the  field,  and  ■*******"  quarrri. 
therein  fight,  and  the  one  killeth  the  other,  tnis  is  nomalice  prepense;  for 
the  fetching  of  the  weapon  and  going  into  the  field  is  but  a  continuance  of 
the  sudden  iallin^  out,  and  the  mood  was  never  cooled.  But  if  there  were 
deliberation,  as,  Uiat  they  met  the  next  day,  nay,  though  it  were  the  same 
day,  if  there  were  such  a  competent  distance  of  time  that  in  common  pre- 
sumption they  had  opportunity  for  deliberation,  then  it  is  murder.  3  JtnsL 
51 ;  1  ffaUy  453. 

And  the  law  so  far  abhors  all  duelling  in  cold  blood,  that  not  only  the   DueiUng  in  cold 
principal  who  actually  kills  the  other,  but  also  his  seconds  are  guilty  of  ^*'^* 
murder,  whether  they  fought  or  not.     And  it  is  holden  that  the  second  of 
die  party  slain  are  likewise  guilty  as  accessaries.  1  Hawk,  c.  31,  ir.  31;  1 
Easfs  P.  C,  242. 


(2)  Inbictnunt  for  iKutber, 

Venue] — As  to  the  venue  in  general,  see  title  lEnDictmcnt,  Vol.  III.;  as   indiruncnt for 
to  the  venue,  where  the  murder  takes  place  on  the  borders  of  counties,  or  "»««*»• 
abroi^  &c,  pott^  253,  254. 

Deeeatedks  Nanuf] — As  to  this,  see  title  Inlyictmcnt,  (Names  in),  Vol.  III. 

Statement  of  the  Offence'] — ^The  means  by  which  the  death  was  effected  statement  of  of- 
must  be  stated;  and  a  mere  statement  that  the  defendant  killed,  will  not  ^^^' 
suffice.    2  Hawk,  c,  23,  s.  84.     It  will  suffice,  if,  fi-om  the  whole  tenor  of 
the  charge,  the  statement  be  sufficiently  clear  to  fiimish  an  intelligible  de- 
scaiption  of  the  manner  of  committing  the  offence.  R.  v.  Dale,  13  Price,  172. 

An  allegation  of  one  kind  of  deatn,  wiU  not  be  supported  by  evidence  of 
another  essentially  different;  so  that  if  it  be  alleged  tliat  the  murder  was 
committed  by  stabbing,  and  it  be  shewn  to  have  been  by  drowning  or  poi- 
wming,  the  prisoner  must  be  acquitted.  Id,;  2  Hale,  185. 

And  in  an  indictment  for  murder  or  manslaughter,  when  the  cause  of  the 
death  is  knocking  a  person  down  with  the  fist,  upon  a  stone  or  other  sub- 
stance, and  the  mortal  wound  is  from  such  stone  or  substance,  the  charge 
should  be  accordingly;  a  charge  that  the  prisoner,  with  a  stone,  &c.  which 
he  hdd  in  his  hand,  gave  and  struck  a  mortal  blow,  will  not  be  sufficient, 
especially  if  there  be  no  statement  that  the  prisoner  knocked  the  deceased 
down  upon  the  ground.  R.  v.  Kelly,  R.  ^  M,  C,  C.  113 ;  R,  v.  Thomp- 
Sony  Id.  139. 

But  if  the  act  of  the  prisoner,  and  the  means  of  death  proved,  agree  in 
substance  with  those  which  are  alleged,  the  nature  of  the  violence,  and  the 
kind  of  death  occasioned  by  it  being  the  same,  a  mere  variance  as  to  the 
Dame  or  kind  of  instrument  used  will  not  be  material.  See  Stark,  C.  L,  2nd 
edit.  91 ;  R.  v.  Clark,  \  B.  ^  B,  473;  Btd^t,  87. 

And  an  indictment  for  murder  occasioned  by  one  description  of  |>oison, 
will  be  supported  in  evidence  by  proof  of  murder  by  a  poison  of  another 
description.  3  Campb.  75;  and  see  R,  v.  Clark,  IB.^B,  473;  1  Eaxt's  P, 
C.  341. 

Where  the  death  was  occasioned  by  a  blow  from  some  instrument,  it 
seems  neceasavy  to  state,  that  the  defendant  held  it  in  his  right  or  left  hand, 
or  in  both  his  hands.  2  Hale,  \S5;  sed  vide  \  East's  P,C,  Ml;  8eel3Price» 
172. 


^nddbc.  Lv.  (1). 

The  price  of  the  Instrument  is  uiuaU  j  (tilled,  or  elw  it  ii  ftrerted  that  it 
is  of  no  value,  because  it  is  forfeited  aa  a  deodand  to  the  ctowd;  bat  this 
does  nut  appear  to  be  absolutely  requisite.  2  Hide,  1 S5. 

Where  the  dcBth  is  occasioned  by  actual  violence,  the  terra  itruch  abcnld 
always  be  inserted.  Cro.  Jac.  635;  1  Bidit.  1S4;  6  Co.  122;  2Hak,  \&i, 
6,7;  2Haick.  c.23,  #.82. 

When  the  death  is  occasioned  by  a  wourtd,  it  should  be  slated  to  have  been 
mortal.  1  Leach,  96;  Kel.  125;  ZHak,  186.  It  must  appear  fitun  the 
indictment  that  the  wound  given  was  sufficient  to  cause  the  death;  and  for 
this  reason,  unless  it  otherwise  appear,  that  the  wound  was  tuffldewt  to 
cause  death,  the  length,  depth,  and  breadth  of  the  wound  must  be  ahewo. 
R.%M.  C.  C.07;  two  Justices  iJiw.  And  this  is  not  necemary  when  a  nun 
is  shot  with  a  bullet,  or  run  through  the  body  with  a  swoid,  and  it  be  ao  staled 
in  the  indictment  S  Co.  121-2;  2  Hatei.  e.2S,  ».  81;  tedtiid.\  Ld-Rai/m. 
145 ;  and  see  £.  ij'  .V.  C.  C.  5.     As  to  death  by  stoning,  ante,  251. 

Where  death  is  caused  by  a  wound  or  stroke,  it  is  necessary  to  Kt  forth 
the  part  of  the  body  to  which  the  vitdence  was  applied ;  and  iherefbre,  if  the 
indictment  merely  state  the  wound  to  be  near  or  about  the  breast,  it  would 
be  defective.  4  Co.Aab;  2ffaak.  c.23,  i.80;  i  Eatt't  P.  C.  342. 

If  the  death  proceeds  from  n^ocation  from  the  swelling  up  of  the  naa- 
eage  of  the  throat,  aiid  such  swelling  jiroceeds  from  wounds  occauonea  by 
forcing  something  into  the  throat,  it  will  be  sufficient  to  state  in  the  indict- 
ment, that  the  things  were  forced  into  the  throat,  and  the  person  Uiereby 
suffocated,  the  process  immediately  causing  the  suffocation,  ru.  the  fwelling, 
need  not  be  stated.  Jt.  v.  Tye,  R.  ^  R.  C.  C.  345. 

On  the  other  hand,  where  an  infant  died  in  consequence  of  the  violence 
with  which  a  rape  was  committed  upon  her,  the  indictment  for  murder  waa 
held  bad,  because  it  did  not  state  that  a  mortal  wound  was  cnven.  1  £«aei, 
9Q. 

It  must  be  staled,  that  the  pam^  muideied  died  of  the  iiqaiy  that  be  re- 
ceived. 1  Ridl.  Rep.  137;  R.^R.C.  C.  345. 

The  iMM  both  of  the  stroke  anddealh  should  be  stated  on  (be  record:  dia 
(brmer,  because  the  escheat  and  forfeitiiTe  of  lands  relate  to  it;  dte  latter. 
In  order  that  it  may  appear  that  the  death  took  place  within  a  year  and  « 
day  after  th6  mortal  mjury  waa  received.  2  Hale,  179;  Cro.  Em.  739;  S 
Ina.  318. 

In  drawinx  the  conduuon,  that  so  the  defendant  murdered.  See.  if  tjme  be 
iiii^innry  iihoulr!  iii"  cnrofiiUy  nvniiicd;  for,  if  the  injury 
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D^er,  261  a.  It  is  not  necessary  to  repeat  the  words  "  feloniously  and  of 
imilice  aforethought,"  to  every  fulegation ;  for,  if  the  assault  be  stated  to 
have  been  thus  made,  and  me  Inaictment  proceed  to  aver  that  the  de- 
fendant then  and  there  struck,  &:c.,  it  will  be  good  without  repeating  them, 
because  the  acts  are  sufficiency  connected.  4  Co.  41  6;  D^er,  69  a;  Godb, 
65-6,  And  where,  in  an  indictment  for  ^isoning,  it  was  alleged  that  the 
prisoner  did  wilfully,  feloniously,  and  of  his  malice  aforethought,  mix  poiscm 
with  other  ingredients,  in  mrder  that  they  might  be  eaten  by  the  deceased, 
it  was  held,  that  there  was  no  occasion  to  add  these  words  to  the  allegation 
of  the  deUvery  of  the  poison.  1  Eatfs  P.  C.  346. 

If  the  words  "  maUce  aforethought^'*  or  **  fehniouilv"  be  omitted,  de« 
fendant  can  only  be  convicted  of  manslaughter.  1  East  s  P.  C.  345. 
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(9)  Zit  f,hlUnu  in  iKurl^n. 

The  requisite  evidence  both  for  and  against  the  prosecution  may  be  col-  Evkieoce. 
lected  from  the  preceding  observations,  as  to  what  will  constitute  murder  or 
ufjij  ante,  241  to  251 ;  and  also  what  averments  in  the  indictment  must  be 
strictly  proved,  ante,  251,  252. 

It  has  been  already  observed,  ante,  250,  248,  that  the  prosecutor  is  not 
^oimif  to  prove  that  tne  homicide  was  conunitted  from  malice  prepense;  if  he 
prove  homicide  merely,  the  law  jpresumes  malice,  and  calls  on  the  defendant 
to  rebut  it,  which  he  may  do,  either  from  the  cross-examination  of  the  pro- 
secutor's witnesses,  or  from  witnesses  on  his  behalf.  If  there  be  direct  evi- 
dence of  malice  prepense,  the  prosecutor  had  better:  prove  it. 

A.  was  indicted  for  the  murder  of  H. — It  was  opened  that  A.,  having 
malice  against  P.,  hired  H.  to  murder  him,  and  that  H.  did  so;  but  that  H. 
being  detected,  A.  had  murdered  H.  to  prevent  a  discovery  of  his  (A.'s) 
guilt  respecting  the  murder  of  P.  Evidence  was  given  of  expressions  of 
malice  used  by  A.  towards  P.,  and  it  was  held,  that  the  prosecutor  might 
also  give  evidence  to  shew  that  H.  was,  in  &ct,  the  person  by  whom  P.  had 
been  murdered.  E,  v.  Clewes,  A  C.  ^  P.  221. 

As  to  the  evidende  by  the  dying  declarations  of  the  deceased,  see  title 
'CMcECC,  Vol.  II.  p.  33. 


(4)  y lace  Of  Vrial  fot  iKurbn. 

By  9  Gea  IV.  c.  31,  s.  7,  it  is  enacted,    "  That  if  any  of  his  Majesty's  Britiih  lul^acu 
subiects  shaD  be  charged  in  England  with  any  murder  or  manslaughter,  or  ^JL]^^^'° 
wbik  being  accessary  before  the  &ct  to  any  murder,  or  after  the  fact  to  any  S^Dr'maittiMigh- 
murder  or  manslaughter,  the  same  being  respectively  committed  on  land  JSL^S?"**'** 
ool  of  the  United  SSngdom,  whether  withm  the  King's  dominions  or  with- 
out, it  shall  be  lawful  for  any  justice  of  the  peace  of  the  county  or  place 
where  the  person  so  charged  shall  be,  to  take  cognizance  of  the  offence  so 
chnigped,  and  to  proceed  uierein  as  if  the  same  had  been  committed  wiUiin 
the  limits  of  his  ordinary  jurisdiction;  and  if  any  person  so  charged  shall 
be  committed  for  trial,  or  admitted  to  bail  to  answer  such  charge,  a  com- 
missicii  of  over  and  terminer  under  the  great  seal  shall  be  directed  to  such 
persons,  ana  into  such  county  or  place  as  shaU  be  appointed  by  the  Lord 
Chancellor,  or  Lord  Keeper,  or  Lords  Commissioners  of  the  great  seal,  for 
the  wpeedj  trial  of  any  such  offender;  and  such  persons  shall  have  full 
power  to  inquire  of,   near,  and  determine  all  such  offences,  within  the 
county  or  place  limited  in  their  commission,  by  such  good  and  lawful  men 
of  the  aaid  eoonty  or  place,  as  shall  be  returned  before  them  for  that  pur- 
poae,  in  die  same  maimer  as  if  the  offences  had  been  actuaUy  conunitted  ul 
the  said  ooontv  or  place:  provided  always,  that  if  any  peers  of  the  realm,   piovbo. 
orpcnona  entitled  to  the  privilege  of  peerage,  shall  be  indicted  of  any  such 
oMicea  fay  yirtue  of  any  commission  to  be  granted  as  aforesaid,  they  shall 
be  tried  by  th^ar  peen  m  the  manner  heretofore  used:  provided  also,  that 


I^omfdlir.  [V.  it% 

notlilng  herein  contained  ihall  prevent  any  penon  from  bemg  tried  in  any 
place  out  of  this  kinnlam  Tor  anj  murder  or  nuuiUu^ter  committed  out 
of  this  kingdom,  in  the  uune  manner  ai  nch  penoa  mi^t  have  been  tried 
l>efiire  the  paesing  of  this  act," 

Thii  act  repeab  the  atat.  33  ifen.  VJII.  c23,  and 43  Geo.  III.  c.  113. 

By  tile  repealed  provisions,  justices  had  no  power  to  commit,  and  the 
commitment  could  only  be  by  me  privy  council ;  those  acts  were  not  limited 
to  hii  Majesty's  subjects,  nor  to  places  tm  Und  within  the  Kind's  dimi- 
aims,  or  mthout,  but  extended  to  all  places,  and  contained  no  limitatioD  as 
to  persons.  This  statute  also  extends  to  accenaiiea  after  tXefaet  in  mur- 
der, which  those  did  not,  and  also  to  accemaries  after  the  &ct  in  man- 
■langhter;  and  the  proviso  for  trials  in  places  out  of  the  kingdotn  is  new; 
this,  therefore,  materially  alien  the  law  as  it  before  stood.  See  Carr.  C,  ^ 
103. 

See  the  late  case  of  JL  v.  Satnytr,  as  to  the  trial  for  murder  aboad. 
A.  ^  £.  C.  C.  1 74 ;  and  the  judgment  more  fiilly  reported  in  Car.  C  L. 
103-1. 

By  the  8th  secL  of  the  same  act  of  the  9  Geo.  IV.,  it  is  enacted,  "  That 
hurt 


where  any  person,  being  feloniously  stricken,  poisoned,   ..   

'  '  '  of  England,  shall  die  of  such  slroke,  poi' 


'  npcm  the  sea,  m 


r  beiuE  feloniously  stricken,  pMaoned,  or 


at  any  place  c 
'     -  igland 

hurt,  upon  the  sea,  or  at  any  place  out  of  EngUnd;  every  dience  o 
mitted  in  respect  of  any  such  case,  whether  the  same  shall  anuHint  to  the 
offence  of  miuder  or  of  manslaughter,  or  of  being  accessary  before  the  foct 
to  murder,  or  afler  the  fact  to  murder  or  manslaughter,  may  be  dealt  with, 
inquired  of,  tried,  determined,  and  punished  in  the  county  or  place  in  Edb- 
land  in  which  such  death,  stroke,  poisoning,  or  hurt  shul  happen,  in  the 
ume  manner,  in  all  respects,  as  if  such  oflbnce  had  been  whol^  committed 
lit  that  county  or  place. ' 

Thu  enactment  as  to  manslaughter  is  new. 

This  act  repeals  the  stat  2  Geo.  II.  c.  21.  The  stat.  2  &  3  Edw.  VI. 
c.  24,  which  relates  to  the  trial  of  murder,  where  the  stroke  or  pMSoning  is 
in  one  county  and  the  death  in  another,  is  repealed  by  the  statute  7  (Ho. 
IV.  c.  64. 

As  to  the  trials  for  murders  and  other  felonies  committed  on  the  boun- 


B  loning,  or  hurt  in  England; 

'  le  hurt  at  any  place  in  England,  shall  die  of  such  stroke, 


T.  (4).]  Murder  y  Place  of  Trial  for. 

lUughtera  committed  or  that  shall  he  committed  on  land  at  the  said  settle- 
ment in  the  hav  of  Honduras  hy  any  person  or  persons  residing  or  heing 
within  the  said  settlement,  and  aU  miuders  and  manslaughters  committed 
or  that  shall  he  committed  in  the  said  islands  of  New  Zealand  and  Ota- 
heite,  or  within  any  other  islands,  countries,  or  places  not  within  his  Ma- 
jesty *8  dominions,  nor  subject  to  any  European  state  or  power,  nor  within 
the  territory  of  the  United  States  of  America,  by  the  master  or  crew  of  any 
British  ship  or  vessel,  or  any  of  them,  or  by  any  person  sailing  in  or  be- 
koging  thereto,  or  that  shall  have  sailed  in  or  belonged  to  and  liave  quitted 
any  British  ship  or  vessel  to  live  in  anv  of  the  said  islands,  countnes,  or 
pUeeSy  or  either  of  them,  or  that  shall  be  there  living,  shall  and  may  be 
tried,  adjudged,  and  punished  in  any  of  his  Majesty's  islands,  plantations, 
colonies,  dominions,  forts  or  factories,  under  or  by  virtue  of  the  Jung's  com- 
mission or  commissions,  which  shall  have  been  or  which  shall  hereafter  be 
issued  under,  and  by  virtue,  and  in  pursuance  of  the  powers  and  authorities 
of  an  act  passed  in  the  forty-sixth  year  of  his  present  Majesty,  intituled, 
An  act  for  the  more  speedy  trial  of  offences  committed  in  distant  parts  upon 
ike  seOf  in  the  same  manner  as  if  such  offence  or  offences  had  been  com- 
mitted on  the  high  seas.'* 

Sect.  2,  which  provides,  "  That  nothing  herein  contained  shall  repeal  or 
allect,  or  he  construed  to  repeal  or  aff*ect,  the  provisions  of  an  act  made  and 
paned  in  the  thirty-third  year  of  king  Henry  VIII.  c.  23,"  is  in  efftect  re- 
pealed by  the  9  Geo.  IV.  c.  31,  which  repeals  the  33  Hen.  VIII.  c.  23. 

And  by  stat.  59  Geo.  III.  c.  44,  s.  1,  it  is  enacted,  **  That  all  murders, 
manslaughters,  rapes,  robberies,  and  burglaries  committed,  or  that  shall  be 
committed  on  lano,  at  the  said  settlement  in  the  bay  of  Honduras,  may  be 
Inquired  of,  tried,  heard,  determined,  and  adjudged,  within  the  said  settle- 
ment in  the  bay  of  Honduras,  under  or  by  virtue  of  the  King's  commission 
or  commissions,  under  the  great  seal  of  Great  Britain,  to  be  directed  to  any 
such  four  or  more  discreet  persons,  as  the  Lord  Chancellor  of  Great  Britain, 
Lord  Keeper,  or  Commissioners  for  the  custody  of  the  great  seal  of  Great 
Britain,  for  the  time  being,  shall  fVom  time  to  time  thinK  fit  to  appoint,  in 
the  same  manner  as  is  provided  and  enacted  with  respect  to  any  crimes  di- 
rected to  be  inquired  of,  heard,  determined  or  adjudged,  under  and  by  vir- 
tue j>f  any  commission  issued  under  and  by  virtue  of  the  aforesaid  act  of 
the  forty-sixth  year  of  his  present  Majesty,  in  any  of  his  Majesty's  islands, 
plantations,  colcmies,  dominions,  forts,  or  factories." 

Sect.  2  enacts,  "  That  the  commissioners  so  to  be  appointed,  or  any  three 
of  them,  shall  have  such  and  the  like  powers  and  authorities  for  the  trial  of 
an  such  murders,  manslaughters,  rapes,  robberies  and  burglaries,  committed 
within  such  settlement  in  Uie  bay  of  Honduras,  as  any  commissioners  ap- 
pointed or  to  be  appointed  under  the  said  act  of  the  forty-sixth  year  of  liis 
present  Mijesty  have,  or  would  have,  for  the  trial  of  any  off'ences  com- 
mitted upon  the  seas;  and  all  persons  convicted  of  either  of  uie  said  offences 
so  to  be  tried  by  virtue  of  any  commission  to  be  issued  according  to  tlie 
directions  of  this  act  shall  be  subject  and  liable  to,  and  shall  suffer  ail  such 
and  the  same  pains,  penalties,  or  forfeitures,  as  by  any  law  or  laws  now  in 
force  persons  convicted  of  the  same  respectively  would  be  subject  and  liable 
to  in  case  the  same  were  respectively  inquired  of,  tried,  heard,  determined, 
and  a^udged,  within  any  or  his  Majesty  s  islands,  plantations,  colonies,  or 
dominions,  by  virtue  of  any  commission  made  according  to  the  directions 
of  the  aforesaid  acts  of  the  forty-sixth  and  fifty-seventh  years  of  his  present 
Mnesty,  or  either  of  them ;  any  statute,  law,  or  usage  to  the  contrary  not- 
widutanding." 

Sect.  3,  which  provides,  "  That  nothing  herein  contained  shall  repeal  or 
aflfect  die  provisions  of  an  act  passed  in  the  thirhr-third  year  of  the  reign 
of  king  Henry  VIII.  c.  23,"  is  in  effect  repealed  by  the  9  Geo.  IV.  c.  31, 
whidi  repeals  the  33  Hen.  VIIL  c.  23. 
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97  Geo.  3f  c.  53. 


CerUln  affimccs 
cxxnmitled  on 
laaidt  In  the  bey  of 
llnndunu.  to  be 
tried  under  e  rom- 
mbdon  under  the 
great  leftl. 


I^otnid&t.  [V.  51 

(£)  Vunislimcnt,  Jbntnicf,  '£i(cution,  and  VtfBtouxl  o{ 

The  staU  9  Geo.  IV.  c.  31,  b.  3,  enacts,  "That  every  penon  convicted 
of  mimler,  or  of  being  an  accessory  before  the  fact  to  murder,  Bhajl  suffer 
death  as  a  felon.  And  every  uccesitary  after  the  fact  to  murder  shall  be 
liable,  at  the  discretion  of  the  Court,  to  be  traasnorted  beyond  the  seas  for 
life,  or  to  be  imprisoned,  with  or  without  hard  labour,  in  the  common  gaol 
or  house  of  correction,  for  any  term  not  exceeding  four  years." 

See  the  Gmerat  Clautei,  affecting  all  the  pniiiaions  of  this  act,  pott, 
i«lalidim>  Infnriu  ta  ^tnoM,  Vol.  Ill, 

This  provision  respecting  accessaries  after  the  &ct  in  murder  b  new. 

SecL  4  enacts,  "That  every  person  convicted  of  murder  shall  be  exe- 
CDted  accordInK  to  law  on  the  day  next  but  one  after  that  on  which  the 
Bmtence  shall  m  passed,  unless  the  same  shall  happen  to  be  Sunday,  utd 
in  that  case  on  the'Monday  fallowing;  and  the  nidy  of  every  murderer 
shall,  after  execution,  either  be  dissected  or  hung  in  chains,  as  to  the  Court 


shall  s< 


el (a). 


And  the  same  sect,  also  enacts  that  "  Sentence  shall  be  pronounced 
immediately  after  the  conviction  of  every  murderer,  unless  the  Court  shaD 
Bee  reasond>le  cause  for  postponing  the  some;  and  such  sentence  ahall  ex- 
press not  only  the  usual  judgment  of  death  but  also  the  time  herel^  ajf- 
Cled  for  ihe  execution  thereof,  and  that  the  body  of  the  offender  shall  be 
cted  or  hung  in  chains,  whichsoever  of  the  two  the  Court  shall  order : 
provided  always,  that  after  such  sentence  shall  have  been  pronounced,  it 
shall  be  lawful  for  the  Court  or  judge  to  stay  the  execution  thereof  if 
such  Court  or  judge  shall  so  think  fit(i)." 

Sect.  5  enacts,  "  That  whenever  dissection  shall  be  ordered  by  such  sen- 
tence, the  body  of  the  murderer,  if  executed  in  the  coun^  of  Middlesex  or 
city  of  London,  shall  be  immediatelv  conveyed  by  the  sheriff  or  sherifi,  at 
his  or  their  offken,  to  the  Hall  of  the  Sui^eous' Company,  or  to  such  atjier 
place  at  the  said  company  shall  appoint,  and  shall  be  deUvered  to  sucb  per- 
son as  the  said  company  shall  appoint,  for  the  purpose  of  being  dissected; 
and  the  body  of  the  murderer,  if  executed  elsewhere,  shall  in  like  manner 
be  ddivered  to  such  surgeon  as  the  Court  or  judge  shall  direct,  for  Ae 
same  purpose." 
.        Sett.  C.    <.,.acls.    '-Timt   cvfry   [.cr^on    c.mvlctL-d    c,f  imink.r   «linll.   nftor 
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to  any  tuch  convict,  without  the  pennission  in  writing  of  the  Court  or  judge       rscapb  or 
before  whom  such  con\'ict  shall  have  been  tried,  or  of  the  aheriif  or  his     murdebeks, 
deputy:  provided  always,  that  in  case  the  Court  or  judge  shall  think  fit  to 
respite  the  execution  of  such  convict,  such  Court  or  jud^e  may,  by  a  license 
in  writing,  relax,  during  the  period  of  the  respite,  ful  or  any  of  the  re- 
straints or  regulations  hereinberore  directed  to  be  observed." 

This  Stat  9  Geo.  IV.  c  31,  repeals  the  whole  of  the  stat  25  Geo.  II.  c.  37,  Repeal  of  acu. 
"except  so  far  as  relates  to  rescues  and  attempts  to  rescue."  This  repeal 
appears  to  extend  to  the  first  eight  sections  of  that  statute.  The  law  rela- 
tive to  rescue  thus  left  unrepeal^,  applies  to  rescues  of  persons  committed 
for  or  found  guilty  of  murder,  and  to  rescues  of  the  bodies  of  persons  exe- 
cuted for  murder.  Car.  C,  L,  90. 

B^  Stat.  25  Geo.  II.  c.  37,  s.  10;  if,  after  execution,  any  person  shall   (Uecuing  the  body. 
by  rorce  rescue  or  attempt  to  rescue  the  body,  he  shall  be  guilty  of  felony, 
and  transported  for  seven  years. 

(6)  Ujjcape  of  iKutl^nertf. 

They  that  are  present  when  any  man  is  slain,  and  do  not  their  best  en-  Persont  present 
deavour  to  apprehend  the  murderer  or  manslayer,  slrnll  be  fined  and  im-  JJJSjiSSl"  ** 
prisoned.    3  ihsL  53. 

If  a  murder  be  committed  in  the  day  time  in  a  town  not  inclosed,  and   Escape. 
the  murderer  escape,  the  township  shall  be  amerced :  but  if  inclosed,  whether 
the  murder  be  in  the  night  or  day,  the  town  shall  be  amerced.  3  Inst.  53. 


VI.  ^ttmipts  to  iWtttton  or  too  )l|ann»  $rc. 

Offences  of  this  nature  will  be  found  treated  of  under  the  title  £Rxl' 
lidost  Bijadcilto^Pccsoiift,yol.III.';  as  to  Abortion,  &c.  see  title  IKbodion, 
VoL  I. ;  as  to  the  Murder  of  Chfldren  and  Concealment  of  Birth,  &c.  see 
title  CD^atrrcn,  VoL  I.;  see  also  title  Itttcmpts,  VoL  I. 


VII.  SbeU  iWttttoCT. 

Kfelo  de  §efOr  felon  of  himself,  is  a  person  who,  being  of  sound  mind,   Feio  de  «>. 
and  of  the  age  of  discretion,  voluntarily  killeth  himself.   3  Inst.  54 ;  1 
^aJ^,411. 

If  a  man  give  himself  a  wound,  intending  to  hefelo  de  se,  and  dieth  not  y^g^f  g^j  ^y, 
within  a  year  and  dav  after  the  wound,  he  is  not  felo  de  se.  3  Inst.  54. 

Mr.  Jfawkins  speaks  with  some  warmth  against  an  imaccountable  notion  Nou  compos. 
(as  he  calls  it)  which  hath  prevailed  of  late,  that  every  one  who  kills  him- 
self must  be  mm  compos  of  course;  because  it  is  said  to  be  impossible  that 
ft  man  in  his  senses  should  do  a  thing  so  contrary  to  nature  and  all  sense 
and  reason.  But  he  azgues,  that  if  this  doctrine  were  allowable,  it  might 
be  xpfXied  in  excuse  of  many  other  crimes  as  well  as  this;  as,  for  instance, 
that  of  a  mother  murdering  her  child,  which  is  also  against  nature  and 
reason;  and  this  consideration,  instead  of  being  the  highest  aggravation  of 
a  dime,  would  make  it  no  crime  at  all;  for  it  is  certain  a  person  non  com- 
pos wtentis  can  be  guflty  of  no  crime.  1  Hawk.  c.  27,  s.  3. 

And  Lord  Hale  sa3rs,  it  is  not  every  melancholy  or  hypochondriacal  dis- 
temper that  denominates  a  man  non  compos^  for  there  are  few  who  commit 
thia  offimce  but  are  under  such  infirmities;  but  it  must  be  such  an  aliena- 
tion of  mind,  as  renders  a  person  to  be  a  madman,  or  firantic,  or  destitute 
of  die  lue  of  reason,  which  will  denominate  him  non  compos.  1  Hale,  412. 

If  one  encoonges  another  to  commit  suicide,  and  is  present  abetting  him  Accessary. 
while  lie  does  so^  such  pemn  is  ffuilty  of  murder  as  a  principal;  and  if 
two  enoowge  each  other  to  murder  uemselves,  and  one  does  so,  tiie  other 
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nnr  »iu»prm.  bctag  prtWDt,  bat  GnE^  in  the  attempt  aa  UnneU^  the  Utin is  a  piincipd 
in  me  mnrder  of  the  fint;  bat  iTit  br  noccrtani  vbetbnibe  decewd  real- 
ly lulled  hinuelC  or  wbetbcr  be  came  to  bii  death  by  acddent  before  the 
■wntent  when  be  meant  to  d«*tniy  bimad^  it  *iD  "Ot  be  minder  in  either. 
B.^.Dyim,R.^R.  C.C.523. 
FiifiHHH.  The  oiBendcr  herein  doth  incur  ■  fbtleiliirv  of  goods  and  chattels,  but  not 

of  lands ;  (or  no  man  can  fbrieit  hii  land  witboat  an  attainder  1^  come  of 
law.  3  Imt.  54. 

Nor  ihall  hii  goodi  be  forfeited,  untD  it  be  lawfollf  found  by  the  oath  of 
twelve  men  J  atul  thii  belongi  to  the  coroner  to  inquire  of^  upon  liew  of  the 
body-  And  if  the  body  caimat  be  neved,  the  justices  in  seswns  may  in- 
quire thereof;  for  they  have  power,  by  th^  conunisuon,  to  inquire  of  all 
Monits ;  and  a  presentment  theretrf'  found  before  them  entitles  the  king  to 
the  fbrftdtore.  3/juf.  54,  55;  Doit.  e.  114. 

But,  nerertheleis,  the  forfeiture  iball  relate  to  the  time  of  die  wound 
given,  and  not  to  the  time  of  the  death,  or  of  the  inquisition.  3  Iiat.  A5; 
DaU.  e.  144;  1  NaU'iSum.29;   I  JTawt.  e.  27,  i.  10. 

Bat  Lord  HaU,  in  bis  hiibny  of  the  PIcm  of  the  Crown,  leemeth  to 
doubt  whether  it  shall  not  relate  to  the  time  of  the  death  only,  and  not  the 
thae  of  the  wound  giren.  1  Haie,  414. 

Nor  doth  the  offence  work  any  corruptian  of  Uood  or  loss  of  dower.  1 
rnmipt^  of        ffa^-  c.  27,  t.  8. 

blood.  By  the  rubrick  in  the  book  of  common  prayer,  before  the  burial  office, 

g^,f^  (confirmed  by  act  of  Pariianient,  13  &  14  Car.  II.  c.  4),  a  person  who  h^ 

Laid  Tiolent  hands  upon  himself  shall  not  have  that  office  used  at  his  in- 
terment 

He  shall  be  buried  ignominious^  in  the  highway,  with  a  slake  driven 
through  his  body.  4  Bl.  Com.  190. 

But  now,  bj  itat  4  Geo.  IV.  c.  52,  after  redting  that,  '  It  i»  expedient 
HmaiiH  ofnrt  ''**'  '^^  '"'*'  ""^  usage*  relating  to  the  interment  of  the  remains  of  persons, 
•»«  laiDH  Chan  aninst  whom  afindingof/«{oi2«i«ihall  be  had,  should  be  altered  andamend- 
t^l^h^'ub!^'''  ™''  >ti>  enacted,  "  That  &om  and  after  the  painng  of  this  act,  it  shall  not 
iHivitri/ bulled  ta  he  lawfiil  for  any  coroner,  or  other  officer  bavmr  autbiHri^  to  hold  inquests, 
''*fr"'*  chuich-  to  issue  any  warrant  or  oAer  process  directing  the  interment  of  the  remains 
''  of  penons,  against  whom  a  finding  ot  felo  de  te  shall  be  had,  in  any  nublic 

highway ;  but  that  such  coroner  or  other  officer  shall  give  directions  lor  the 

EivBte  interment  of  the  remains  of  such  perrcn /rjo  de  w,  without  any  stake 
lug  driven  through  the  body  of  such  person,  in  the  churchyard  or  other 
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Thb  like  in  anoCher  Foim,  where  the  Puty  dBd  not  die  immediately,  (No.  5).  roKMs. 

InDicTMeKT  for  Murder  hy  Stabbing  with  a  Knife,  (No.  6). 

Indictment  for  Murder  by  Beating  with  Hands  about  the  Head  and  Temples, 
(No.  7). 

Indictment  for  Murder  by  Poison,  (No.  8). 

Indictment  for  the  Murder  of  a  Bastard  Child,  by  Folding  it  in  a  Cloth;  with  Se> 
cond  Count,  by  Throwing  it  into  a  Priry,  (No.  9). 


(No.1). 

Kent  [the  county  wherein  the  commitment  is  made]. — J.  P.  esquire,  one  rf  kU  Cooualtmitu  for 
Mttjetly'tjustkeM  uf  ike  ptmeefir  the  nud  eomnty,  to  the  ecmttoble  if  ,  ta  the  tmid  nnrdw  by  ihoot- 
etmmi^,  ami  to  tim  keeper  of  the  coaiMoa  gaol  at        ,  m  Ute  taid  comnty.  "*  ^'* 

THESE  are  to  command  tfom  the  taid  cemstable,  m  his  Majesty's  nawte^fortkwitk 
to  roomy  and  deUoer  into  the  custody  of  the  said  keeper  rf  the  said  commom  gaol,  the 
body  of  C.  D.  charggd  this  day  before  use  the  said  justice,  on  the  oath  ef  A^B^ff 

,  and  others,  fir  that  he  the  stud  C.  D.  [state  the  offence  thus:]  on  ^.»  at  4v*» 
ja  tho  said  county,  feloniously,  wi^ully,  and  ef  his  malice  (forethought,  did  kill  and 
murder. Me  A,  B.,  by  shooting  tmd  discharging  a  certain  pistol  loaded  urithgun^ 
powder  ind  a  leaden  bullet,  at  and  against  the  said  A.  B.,  thereby  giving  to  the  ssdd 
A.  B.,  in  and  upon  the  left  breast  of  him  the  said  A.  B.,  one  mortal  wound;  ^ 
which  said  mortal  wound  the  said  A.  B.  instantly  died,  [Conclude  as  usual  thus:] 
And  you  the  said  keeper  are  kereby  required  to  receive  the  said  C.  D.  into  your 
custody  ta  the  same  common  gaol,  and  him  there  sttfely  to  keep  until  he  shall  be 
thence  delivered  by  due  course  of  law.  Herein  fail  yom  not.  Given  under  my  hand 
and  seal  the        day  of       ^  in  the  year  qfour  Lord        •  j  p 


(No.  2). 

Commencement  as  usual,  as  in  form  (No.  1),  supra:"] — on  ijfc.,  at  SjfC.,  in  the  said  xhe  like  for  mur- 
couskty,  feloniously,  wilfully,  and  of  his  malice  aforethought,  did  kill  and  murder  ono  der  by  atabblng. 
A.B,,by  stablAng  the  stud  A,  B,  with  a  knife,  in  and  upon  the  said  left  side  of  the  belly, 
on  other  parts  of  the  body  of  him  the  said  A,  B.,  thereby  giving  him  divers  mortal 
of  which  said  mortal  wounds  the  said  A,  B.  instantly  died.    And  you  the 
keeper,  8fc.  as  usual,  as  in  form  (No.  1),  supra,  to  the  end. 


(No.  8). 

THE  jurors  for  our  lord  the  King  upon  their  oath  present,  that  C,  D,,  late  Genersl  form  ot 
rf^.  [labomrer^  not  having  the  fear  of  God  brfore  hU  eyes,  but  being  mored  and  ijJJ^^f  *" 
seduced  by  the  instigation  rfihe  devil,  on  Sfc,  in  the         year  of  the  reign,  Sfc,,  [as 
usual],  with  force  and  arms,  at  the  parish  of        ,  foresaid,  in  the  county  of 
qfsresaid,  in  and  upon  one  A.  B,,  in  the  peace  of  God  and  our  said  lord  the  King  then 
and  there  being,  feloniously,  wilfully,  and  of  his  malice  aforethought,  did  make  an 
ateeadi,  and  thai  *  8^.  [here  state  the  means  and  manner  of  the  killing,  and  the 
coDsequent  death,  according  to  the  facts,  as  in  the  succeeding  precedents,  or  other- 
wise according  to  the  facts,  and  then  conclude  thus:]  And  so  the  jurors  aforesaid, 
upon  their  eaih  foresaid,  do  say,  that  the  said  C,  D,  him  the  said  A,  B.,  on  the  day 
md  year  aforesaid,  at  SfC*  ^foresaid,  in  the  manner  and  form  qfotesiUd,  feloniously, 
witfully,  and  ^  his  malice  aforethought,  did  kill  and  murder,  agaimt  the  peace  of  our 
lord  the  King,  hit  crown  tmd  tUgnity, 

(No.  4.) 

Commencement  as  suprti,  form  (No.  3),  to  the  asterisk.] — And  that  the  said  C,   indictment  for 
D.,  a  certain  pistol,  of  the  value  of  [Jive]  shillings,  then  and  there  charged  with  gust-  murder  by  ihoot^ 

(a)  Other  forms  of  commitment  for  indictments  for  murder,  tmte,  251,  252. 

murder  may  be  readily  fhimed  from  the  A  great  variety  of  forms  of  indictments 

fonns  of  indictmeot  for  murder,  i^fra.  for  murder  will  be  found  in  3  Chit,  C,  L, 

(ft)  See  the  notei  as  to  the  forms  of  750,  et  seq. 


SCO  l^enttQtt.  [VIII. 

tOKM*,  p<mAr  aad  (awl  Itade*  btlitl,  uMeh  f»id  puM  ht  Iki  taiJ  a  D.,  in  hit  [r»U] 

— —    hand  Iktn  amd  Arre  hod  and  htld,  (**•  and  then  Jtlaiutmtl}/,  icitfaUy,  and  of  hit 

i^.i^'bH*^'  lalice  a/erelhB^hl,  did  ditchargt  ant  timtt  i^,  to,  againt,  amd  upon  Ike  aid  A.  B. -. 
which  ^  «n;  aai  that  the  taid  C.  D.,  mith  the  leaden  ballet  opioid,  aati^IlK  piilol  irforttaid, 
imiwiuucivdwl-  then  amd  Ihere  by  the  Jotet  d/'  the  giapowder  i^ieiaid,  ty  the  laid  C.  O.  diieharged 
and  thai  i^  ai  a/oriiaid,  then  and  there  felonioiuljf,  mlfidli/,  and  cf  hit  malice  t^ore- 
Ihonghl,  did  tlrike,  penetrate,  and  mmnd  Iht  laid  A.B.inand  upon  the  ]jight  ode 
1^  the  belig^hiM  the  laid  A.  B.,  near  the  right  hip]  of  him  Iht  laid  J.  B.,  giving  to 
him  the  md  A.  B.,  then  and  Ihere  with  the  leaden  ballet  nforiiaid,  to  ai  aforeiaid 
diteharged  and  ihol  ant  0/ the  piilol  a/oreiaid,  by /orre  a/ tie  ganpotader  a/oretaid, 
bgthe  laid  C.  l>.,  in  and  npon  the  fright  tide  of  the  belly  t^him  the  taid  A.  B.,  near 
th*  tmd  right  hip']  of  hin  Iht  laid  A.  B.,  ant  mortal  imand^ the  depth  nf\J>nirinfhti\ 
and  1^  the  breadth  of  [half  an  inch],  of  ithick  taid  morlai  mound  he  the  laid  A.  B. 
then  and  thtrt   imtantly  died.     And  to,  Ijc.  [C«nclude  u  luiul,  ante,  2S9,  farm 

(No.  a).]  

(No.  5). 

AiwilitT  (onn  lot  Commciiccniint  bi  uiiuI,  aate,  !59,  Tonii  (No.  3),  to  the  aXtiaii]i..']^dnd  thai  he 

j^Hfiuh'ImS',      '**  "*■'  ^-  ^■'  "  '■"■''"''  P*""'-  "/  '*«  ""^^  ^  [""]  ''""i'gi,  'hen  and  there  bei<^ 

rnen  iIm  ^y '      eharged  with  gnnpoatder  and  a  leaden  MM,  uhich  piilal  he  the  taid  C.  D.  rn 

did  notdle  Imme-    Ut  right  hand  then  and  Ihere  hail  and  held,  at,  againil,  and  upon  hia  the  taid  A.  B. 

'"^''*  then  and  there  felanimtli),  mlfiiUg,  and  afkit  maliee  aferelhovghl,  did  dUchargi  and 

du»t  qfi  and  thai  he  the  laid  C.  D.  icilh  the  leaden  ballet  aforeiaid,  by  force  of  the 

gitKpoteder  aforeiaid,  out  q^  the  laid  pitlot  by  him  the  laid  CD,  to  ae  aforestud 

ditehargtd  and  ikot  off,  him  the  lald  A.  B.,  in  and  upon  the  [1^  tide  of  the  laid  A. 

B.,  a  Bttlt  under  the  Irmnil  rib]  of  Ihe  laid  A.  B.,  then  and  there  felaniontly,  ailfal- 

ly,  and  of  hit  malice  afortlhoHghl,  did  tlrihe  and  mound,  giving  to  the  taid  A.  B,, 

lliea  and  Ihere  wilh  the  leaden  ballet  oforetaid,  out  of  the  taid  piilol  it  at  aforeiaid 

dittharged  and  ihot  off,  in  and  upon  Ihe  [laid  left  tide,  a  lillle  under  the  lomt  rib] 

^Ihe  laid  A.  B.  one  mortal  wound  of  the  breadth  of  [mw  inch],  and  depth  of  [fonr 

inchet],  ofu/hieh  laid  aottil  wound  Ihe  laid  A.  B.,  n  and  from  the  laid  ^.,  mta  ^r. 

at  ifC.,  aforetaid,  did  langniih,  and  langaiihing  did  lice,  on  tchieh  laid  ^.,  about 

Ihl  Aoiir  of  nine  o'eioek  in  Ihe  maning,  he  iht  laid  A,  B.,  at  4^.,  afarttiad,  ^  the 

morlai  wimnd  aforeiaid,  died.     And  to,  Sk.  [Conclude  M  luull,  tmte,  Hi,  fimn 

(No.  a.).]  

(No.  9). 
i...ii,.>.~.ni  r^p  Commencement  u  luusl,  ante,  SS9,  form  (No.  3),  (o  the  ulcriflu] — And  Hat 

he  the  laid  C.  D.,  milh  a  eerlain  knife,  t^  the  colu  ^  [liqMcc],  viir*  Ac  tk»  taid  C. 


^on)mras.  ^ops. 
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mid  tedueed  by  the  instigation  of  the  devU,  unckedly  contriving  and  intending 
one  A.  B.t  with  poison,  tvilfuUy,  fehniously,  and  of  his  malice  aforethoughty  to  kill 
and  murder,  on  ^c,  with  force  and  armSf  ai  ^c,  aforesaid,  feUntUnuly,  wilfttUy, 
and  ^  his  malice  aforethought,  a  large  qmaniUfftfrn  certain  deadly  poison  called  (white 
artenic'i,  to  wit,  the  quantity  of  [three  drachms}  of  the  said  [white  arsenic^,  did  put, 
mir,  and  mingle  into  and  with  a  certain  quantity  of  gruel,  which  the  said  A,  ^.  was 
iken  and  there  about  to  drink,  (the  said  C,  D,  then  and  there  well  knowing  tltat  the 
said  J,  B.  intended,  and  was  then  and  there  about  to  drink  the  said  gruel,  and  the 
said  C.  D,  then  and  there  also  weU  knowing  the  said  [white  arsenw],  so  us  aforesaid 
by  him  put,  mixed,  and  mingled  into  and  with  the  said  gruel,  to  be  a  deadly  poison  J  ; 
tmd  that  the  said  A.  B.,  afterwards,  to  wit,  on  Sj^.,  (foresaid,  at  S^c,  qforesaid,  did 
take,  drink,  and  swaUow  down  a  large  quantity,  to  wit,  a  pint  of  the  said  gruel  with 
which  the  said  [white  arsenic^  was  so  mixed  and  mingled  by  the  said  C,  D,  at  cfvre' 
said,  (he  the  said  A,  B.  at  the  time  he  so  took,  drank,  and  stoaOowed  down  the  said 
gruel,  not  knowing  that  there  was  any  [white  omrAie]  mixed  or  mingled  with  the  said 
gruel)  ;  by  means  whereof  he  the  said  A,  B.  then  and  there  became  tick  and  greatly 
distempered  in  his  body;  and  Hie  said  A,  B,,  qfthe  poison  itforesaid,  so  by  him  taken^ 
drunk,  and  swallowed  down  as  aforesaid,  and  ef  the  tkkness  occationed  thereby,  firma 
the  said  day  qfSfc,,  until  the  day  of  the  same  month,  In  the  same  year,  at  4^., 
aforesaid,  did  kmguish,  8fc.  tfc,    [Condttde  as  utual,  ante,  950,  form  (No.  S).] 
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(No.  9). 

THE  jurors  for  our  lord  the  King  upon  their  oath  present,  that  A.  W^ 

late  (fijfc,,  single  woman,  on  S^c,  being  big  with  a  certain  [female]  child,  afterwards,  to 
wit,  on  ijfc.,  qforetaid,  at  4v-»  t^oretaid,  Ae  said  [fsmaki]  child  alone  and  secretly  from 
her  body  by  the  providence  of  God  did  bring  forth  alive,  which  said  [female"}  child,  to 
ham  atim,  by  I4e  lawtefthit  realm  was  a  battard;  and  that  the  said  A.  W.  not  Aoo- 
img  the  fear  ef  God  before  her  tyet,  but  being  mooed  and  tedueed  by  the  inttigaHon  of 
tlw  deml,  efierwardt,  to  wit,  on  8f€,,  eforetaid,  wtk force  and  armt,  at  8fC»^  ^oretaU^ 
m  and  upon  the  taid  [female]  battard  chUd,  in  the  peace  of  God  and  our  taid  hrd  ike 
Kimg  then  and  there  being,  felonioutly,  wilfidly,  and  ef  her  maliee  efforethoaght,  did 
autke  an  attauU ;  And  that  the  said  A.  W,  with  both  her  hands,  the  taid  [fewtale"]  bat* 
tard  child  in  a  certain  linen  cloth  qf  the  value  qf  twO'i)ence,feionioutly,  wi^uUy,  and 
of  her  maliee  rforethought,  did  put,  place,  fold,  and  wrap  up,  by  meant  <\f  which  taid 
putting,  placing,folding,  and  wrapping  up  (f  the  said  female  battard  child  in  the  taid 
Unen  cleih  by  her  the  taid  A,  W,  at  (foresaid,  the  said  female  bastard  child  was  then 
and  dkere  choaked,  suffocated,  and  tmothered;  qf  which  said  choaking,  tuffoe€dUn,  and 
tmothering,  the  taid  femak  battard  ekUd  then  and  there  died;  aid  to  8^.  [ts  ante, 
S59,  ferra  (No.  3).] 

And  the  jurors,  8fc.  [state  the  delivery  and  assault  as  in  first  count*]  And 
thai  the  said  A,  W,,  with  both  her  hands,  the  said  female  bastard  child  into  a  cer- 
tain  priay  there  situate,  wherein  was  a  great  quantity  tf  human  excrements  and  other 
fBth,  then  and  therefekmioutly,  wi^kUy,  and  of  her  maliee  aforethought,  did  catt  and 
throw,  by  reaton  qf  which  stdd  catting  and  throwing  qf  the  said  female  battard  chUd 
into  the  taid  prioy  by  her  the  said  A.  fV.  ms  qforetaid  the  taid  female  battard  child 
in  the  taid  privy  with  the  exerementt  andJUth  qforetaid  wat  then  and  there  choaked 
and  tujffoeated,  id'mhhh  taid  ekoaking  and  ti^focation  the  mid  female  battard  child 
then  and  there  med;  AndtoSfc,  [Conclude  as  usual,  ante,  259,  form  (No.  3).] 

- 

(a)  See  3  Chit.  C.  L.  766. 


Indictment  for  the 
murder  of  «bM- 
tard  child  (a). 


FlRt  count,  by 
folding  in  a  cloth. 


Second  count, 
for  throwing  a 
child  Into  a  privy, 
whoeby  it 
smotlicivd. 


■I 


l^ldntraSy  Trials  for  Murders  at^  see  antCy  254. 


1^190.  Destroying  of  Hop  Binds^  see  inalidous  Iltfttrics  tO 
^leTSonal  yropcrtgy  Vol.  in. ;  Setting  fire  to  Hop  Oasts^ 
see  ISumfngy  Vol.  I.;  Duty,  &c.,  on,  and  Adulterating, 
see  Zxcbe,  Vol.  II. 


VOL.  III. 


As  to  Post  Horae  Duties,  see  title  ^P«Ht  Hows,  Vol.  V. ;  03  l«  Taxes  0 
Horses,  see  title  Stain,  Vol.  V. 
As  (□  Horse  lUcing,  see  title  l|o[*i  IRaiM,  poil,  275. 


I.  Stealing  0/ Honet,  862  to  264. 

II.  Buying  Stolen  Hortet,  i^c.  364  to  268. 

III.  Killing  or  Maiming  of,  268;   see  ^atllr.  Vol.  I. 

IV.  Slavghtering  of,  268  to  274. 

V,  Putting  Stoned  Hortet  on  Commont,  274. 

VI.  Putting  Scabbed  Hortet  on  Commont,  275. 


I.  Sbtealfng  of  l^otsts. 

The  7&  8  Geo.  IV.  0.  29,  s.  25  enacts,  "  That  if  any  person  ehsll  steal 
any  hone,  marc,  gelding,  colt,  or  fiUy,  or  any  bull,  cow,  ox,  heifer,  or  calf, 
or  anv  nun,  ewe,  sheep,  or  lamb,  or  shall  wilfiiUy  kill  any  of  such  cattle, 
with  mtent  to  steal  the  carcaie  or  skin,  or  any  part  of  the  cattle  so  killed, 
ereiy  such  offender  shall  be  enilty  of  felony,  and,  being  conTlcted  thereof 
shall  differ  death  as  a  felon. 

See  the  general  clauses  affecting  all  the  provijione  of  this  act,  dtle  Xanc- 
WS,  Vol.  III. 

The  7  &  8  Geo.  IV.  c.  27,  repeals  so  much  of  the  37  Hen.  VIII.  c.  S, 
BireUles  lo  person*  stealing  any  horse,  gelding,  mare,  foal,  or^y;  and  also 
to  much  of  the  1  Ed.  VI.  c.  12,  as  relates  to  house-breaking,  robbing, 
hone-atealing,  and  sacrilege,  and  to  the  alkurance  of  the  benefit  of  clersy 
in  any  case  therein  mentioned;  and  the  same  statute  wholly  repeals  Ue 
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the  two  prisoners  opened  tlie  sash  of  a  window  in  the  inn,  and  called  out,  horses, 
**  JVhat  mil  you  take  for  the  restive  horse  ?"  Carter  answered,  He  it  not  stealing  of. 
tcorfh  more  than  5/.  This,  on  the  trial  of  the  prisoners,  he  declared  he  only 
said  in  a  passion,  meaning  to  apply  it  to  the  restiveiiess  of  the  animal,  for  he 
added  '^  that  the  horse  was  a  borrowed  one,  and  not  his  to  dispose  of;"  and 
that  in  fact  it  was  worth  at  least  20/.  He  led  it  into  the  stable,  and  went 
himself  into  the  house. — Alexander  went  into  the  yard,  soon  after  returned, 
said  he  would  have  the  horse,  and  tendered  a  note  of  20/.  or  25/.  value  to 
Carter,  and  asked  him  to  return  the  difference :  Carter  in  reply  repeated, 
**  that  it  was  a  borrowed  horse,  and  that  he  had  no  authority  to  sell  it,  and 
what  he  had  said  about  the  value  of  him  was  merely  a  joke"  Alexander  re- 
peatedly tendered  the  money,  and  afterwards  took  the  horse  away  with  him 
by  force,  went  to  another  inn,  and  locked  him  up  in  the  stable  there.  This 
all  passed  at  mid-day  in  the  open  yard  of  the  inn,  in  the  presence  of  seve- 
ral persons.  Carter  pursued  his  journey  on  foot,  and  on  his  return  de- 
manded his  horse,  but  could  not  obtain  him.  The  jury  were  disposed  to 
find  the  prisoner  guilty  of  a  fraud,  but  Lord  Ellenborough,  C.  J.,  said,  '*  The 
prisoners  are  indicted  for  horse-stealing,  and  they  must  either  be  found 
guilty  of  that  specific  offence,  or  wholly  acquitted.  Under  the  circumstan- 
ces of  the  case,  there  is  no  pretence  to  say  that  this  public  and  open  taking 
of  the  horse  was  a  stealing,  which  supposes  somethmg  of  privacy  and  se- 
crecy. It  is  very  material  to  justice,  not  to  confound  cause  of  action  with 
felony;  claim  of  civil  redress  with  public  crime.  Even  if  they  had  been 
indicted  for  a  fraud,  I  do  not  think  the  circumstances  of  the  case  would 
have  supported  the  indictment;  but  there  is  no  pretence  to  say  that  this 
wanton,  and  even  forcible  taking  of  the  horse,  can  come  under  the  deno- 
mination of  horse-stealing." 

Uriah  Pearles  was  indicted  for  stealing  a  bay  gelding  of  the  value  of  23«^ 
Qd.  On  the  evidence,  it  appeared  to  be  a  worthless  animal,  turned  upon  a 
common,  and,  as  the  witnesses  said,  fit  only  for  a  dog-horse.  Mr.  Justice 
Foster  recommended  it  to  the  jury  to  find  tlie  prisoner  guilty  to  the  value 
oi\2d,,  which  they  did;  and  he  was  transported.  Pearlers  case,  Bedford, 
I3th  March,  1755;  2  East's  P,  C,  741. 

If  horses  be  stolen  out  of  the  stable  or  other  curtilage  of  the  dwelling- 
house  in  the  night  time,  it  falls  under  the  denomination  of  ^ur^/^f^;  if 
in  the  day  time,  it  fells  under  the  denomination  oi  Larceny  from  the  House. 
See  the  respective  titles  of  Idarglar^,  Vol.  I.;  and  ICarcen^,  Vol.  III. 

As  to  what  constitutes  the  offence  of  killing  horses  and  cattle,  to  steal  the  pfltooe  of  killing 
carcase,  &c;  see  title  ICaram?,  Vol.  III.  totu»icaicMe.&c. 

JndUtmeni'] — As  to  indictments  for  larceny  in  general,  see  title  lodicdDentte 
Xbtcchq,  VoL  III.  The  indictment  should  specify  whether  tlie  horse  was  •*«»™«» 
a  ''horse,  mare,  gelding,  colt,  or  filly:"  and  stating  the  animal  to  be  a 
horse,  when  in  fact  it  was  a  mare,  would  not  suffice  to  convict  the  defend- 
ant as  for  larceny  under  the  above  statute,  though  it  might  to  convict  him 
at  common  law.  See  R.  v.  Cooke,  2  Easfs  P.  C.  617;  Leach,  123;  1  Camp, 
212;  R,  V.  Loom,  R,  ^  M,  C.  C.  160;  Id.  247. 

The  repealed  statute  2  &  3  £d.  VI.  contained  only  the  words  '<  horse, 
mare,  or  gelding,"  and  upon  an  indictment  on  that  statute  for  stealing  a 
colt,  not  saying  whether  it  was  a  horse  or  mare,  the  judges  held  it  to  be 
insufficient,  as  they  could  not  take  notice  that  it  was  of  the  horse  species. 
R.  V.  Beany,  R,  ^  R.  416.  But  evidence  of  stealing  a  filly  was  held  to 
support  an  indicbnent  upon  the  same  statute  for  stealing  a  mare,  and  that 
foatt  and  fiUies  were  included  within  the  above-mentioned  words  of  the 
statute.  R,  v.  Welland,  R.  ^  R.  494. 

In  the  present  statute  it  will  be  seen,  that  colts  and  fillies  are  specifically 
named. 


t2 


)^onts. 


[11. 


(No.  1). 

FORASMUCH  OM  A.  I.,  t^  ,  btiht  cemtts  rf  ,  [yeoman],  halh  Ihii  day  aiadi 
i^ftnuUiva  and  eomplaimt  Hpan  «Uh  be/trt  hk  /.  P.,  aquirf,  mt  o/hii  Majttly'ijai- 
tiau  sfllu  ptaei/or  Iht  Maid  «wii(y,  thalvttJit  [iilg\t  of  gtiltrday]  a  [Hack  man], 
Ik*  pnptrty  f/'JUn  the  taid  A.  I.,  icai  ftloaioutly  MtaUn,  lalren,  a-d  ltd  a<ray  \Jrom 
amd  ami  rflMe  gnmndt  of  him  the  taid  A.  I.  at  ,  qAnMtd] ;  and  tital  ke  hath  jmt 
iiBiii  to  nuprel,  and  dolM  laiptet,  tkat  A.  O.,  lalt  of  ,  Uabourtr],  did  filommulfi 
lUol,  lait,  amd  load  aiMy  tht  mid  [nwc] :  TTut  art  therrjori  to  comaaiJ  yimforth- 
wjjjt  it  a^rtbend  hha  the  taid  A.  O.,  aitd  bring  him  before  me  to  aaitetT  to  the  taid 
i^f6rmatlml  and  complainl,  and  Is  be  fnrlher  dealt  aith  according  la  law.  ITerein 
/Ml  MM  net.     Qiaai  under  my  Aawf  and  trai  tht        dag  tf       ,  in  the  year  t^  mr 


(No.  1). 

i«u>Hd  fORASUVCH  a,  A.  L,  <^  ,  In  the  canntg  ^  .[yeamen],halhlhU  day  made 
iiffarmation  and  comlaiat  upon  oath  before  me  J.  P.  etqidrt,  oat  of  hit  M^jtily'i 
Jutliaii  of  the  peace  for  the  taid  county,  that  in  tht  [alghl  of  yeiterday]  the  ttable  if 
tjai  the —id  A,  I,,  aifjaining  to  the  dioelling  htiut  of  him  lie  taid  A.  I.,  al  , 

afrretaid,  teat  febniataly  md  biirglariaiily  irokt  open,  and  one  [blach  mare'],  the 
property  of  him  the  laid  A.  I.,  filonivnily  and  bnrgtariouity  iloien,  taken,  and  led 
anayfiom  thencei  and  that  he  hathjvtl  caiue  to  lutpecl,  and  dolh  iiapecl,  that  A.  0., 
lata  ^  ,  in  the  county  aforeimd,  {labourer],  the  loid  felony  and  burglary  did 

eiiMiU!  Thttt  are  Ihtr^ore  to  command  yon  forthwith  to  apprehend  him  the  raid 
A.  O,  and  bring  him  b^tre  me  to  antotr  to  the  laid  inftrmallon  and  oomplaint,  and 
l»  bt  farther  dealt  mlh  aeeording  to  lam.  Htrrin/ail  yon  not.  Ooni  under  my 
hwtd  and  teal  the         day<^        ,  in  the  year  ef  air  Lord 


(NO.S). 
tati,  ante,  SSS,  fbrm  (No,  l).]—™  ^.,  at  ^.,  one  horie 
rhom,  mut,  gelding,  toll,  or  Ally]  ofihegoodtandchatleUe^A.  B.feUmtouly 
did  iltai,  tahe,  and  lead  away,  agalml  the  form  of  tht  tIatiiU  in  tiieh  cue  made  and 
prtttdtd.  And  you  Iht  laid  kttpir,  ^e.  [m  mul,  u  anU,  p.  UB,  lo  (he  «mI]. 
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appoint  and  limit  out  a  certain  and  special  open  place  within  the  town,         stolen 
place,  field,  or  circuit,  where  horses,  mares,  geldings,  and  colts  hare  been         horses, 
and  shall  he  used  to  be  sold  in  any  fair  or  market  overt;  in  which  said  cer-      buyiwo  or. 
tain  and  open  place  as  is  aforesaid,  there  shall  be  by  the  said  ruler  or  keeper  9&3Ph.  &  M.  &?' 
of  the  said  fiur  or  market,  nut  in  and  appointed  one  sufficient  person  or  Fonmr  miMne  in 
more  to  take  toll,  and  keep  tne  same  place  from  ten  of  the  clock  before  ff  °^**°'*°  **"" 
noon  until  simset  of  every  day  of  the  aforesaid  fair  and  market,  upon  pain  ^Vp'*<*  to  i»  ap< 
to  lose  and  forfeit  for  every  default  40s.;  and  that  eveir  toll  gatherer,  his  SSi^imiuLoaiSk 
detmty  or  deputies,  shall,  during  the  time  of  every  the  said  fairs  and  markets,  taker, 
take  their  due  and  lawfol  tolb  for  every  such  horse,  mare,  gelding,  or  colt.  When,  wImto,  mmI 
at  the  said  open  place  to  be  appointed  as  is  aforesaid,  and  betwixt  the  hours  honoMhaUbe^ 
of  ten  of  the  dock  in  the  morning  and  sunset  of  the  same  day,  if  it  be  ten-  taiMn. 
dcred,  and  not  at  any  other  time  or  place;  and  shall  have  presently  before 
him  or  them,  at  the  taking  of  the  same  toll,  the  parties  to  the  bai]^un,  ex- 
chancy  gift,  contract,  or  putting  away  of  every  such  horse,  mare,  ffeldinff, 
or  coTt,  and  also  the  same  norse,  mare,  gelding,  and  coh  so  sold,  excnangeo, 
or  put  away;  and  shall  then  write  or  cause  to  be  written  in  a  book  to  be 
kept  for  that  purpose,  the  names,  surnames,  and  dwelling  places  of  all  the 
said  parties,  and  tne  colour,  with  one  special  mark  at  the  least,  of  every  such 
horse,  mare,  gelding,  and  colt;  on  pain  to  forfeit  at  and  for  every  default 
contrary  to  the  tenor  thereof,  40*." 

Sect  3.  **  And  the  said  toll  gatherer  or  keeper  of  the  said  book  shaD,  AaoteoraiiiioiMt 
within  one  da?  next  after  every  such  fair  or  market,  bring  and  deliver  hit  jJ^JSaSjwnr 
said  book  to  the  owner,  governor,  ruler,  steward,  bailiff,  or  chief  keeper  of 
the  said  foir  or  market,  who  shall  then  cause  a  note  to  be  made  of  the  true 
number  of  all  horses,  mares,  geldings,  and  colts,  sold  at  the  said  market  or 
fair,  and  shall  there  subscribe  his  name  or  set  his  mark  thereunto;  upon 
pain  to  him  that  shall  make  defimlt  therein,  to  lose  and  forfeit  for  every  de- 
mult  40«.,  and  also  answer  the  party  grieved  by  reason  of  the  same  his  negli* 
gcnce  in  every  behalf." 

Sect  4  enacts,  **  That  the  sale,  gift,  exchange,  or  putting  away,  after  Thcusincofasta- 
the  last  day  of  February  now  next  coming,  in  any  fair  or  market  overt,  of  Jj*  SSTdfore  «ie* 
any  horse,  mare,  gelding,  or  colt,  that  is  or  shall  be  thievishly  stolen  or  ownet'ipiopeny 

fclonioudy  taken  aw»T  ftoinM^'  P«™«'  «>'  I*"°"».  *•«  ""*  «^  «^  SH^y.'*  "^ 
away,  nor  exchange  the  property  of  any  person  or  persons  to  or  finom  any 
such  horse,  mare,  gelding,  or  colt,  unless  the  same  norse,  mare,  gelding,  or 
colt  shall  be,  in  the  time  of  the  said  fair  or  market  wherein  the  same  shall 
be  so  sold,  given,  exchanged,  or  put  away,  openly  ridden,  led,  walked^ 
driven,  or  kept  standing  by  the  space  of  one  hour  together  at  the  least,  be- 
twixt ten  of  the  clock  in  the  morning  and  the  sun  setting,  in  the  open  place 
of  the  fair  or  market  wherein  horses  are  commonly  used  to  be  sola,  and  not 
within  any  house,  yard,  back  side,  or  other  privy  or  secret  place,  and  unless 
all  the  parties  to  the  bargain,  contract,  gift,  or  exchange,  present  in  the  said 
fair  or  market,  shall  also  come  togedier,  and  bring  the  horse,  mare,  gelding, 
or  colt,  so  sold,  exchanged,  fi:iven,  or  pnt  away,  to  the  open  place  appointed 
for  the  toll  taker,  or  for  the  book  keeper  where  no  toll  is  due,  and  were  en- 
ter or  cause  to  be  entered  their  names  and  dwelling^  places  in  manner  as  is 
aforesaid,  with  the  colour  or  colours,  and  one  special  mark  at  the  least,  of 
every  the  same  horses,  mares,  geldings,  or  colts,  in  the  toll  taker's  book,  or 
in  the  keeper's  book  fbr  that  purpose  where  no  toU  is  due,  as  is  aforesaid, 
and  also  pay  him  their  tofl,  ii  they  ought  to  pay  any;  and  if  not,  then  the 
buyer  to  give  one  penny  for  the  entry  of  their  names,  and  executing  the 
other  circumstances  afore  rehearsed,  to  him  that  shall  write  the  same  m  the 
said  book." 

Sect  5.  "  And  if  any  horse,  mare,  gelding,  or  colt,  that  is  or  shall  be  owner  empowered 
thievishly  stolen  or  taken  away,  shall,  after  the  said  last  day  of  February  ^  retake  ham. 
next  coming,  be  sold,  given,  exchmged,  or  put  away  in  any  fair  or  market^ 
and  not  used  in  all  points  according  to  the  tenor  and  intent  of  this  estatute, 
that  then  the  owner  of  every  such  norse,  mare,  gelding,  or  colt,  shall  and 
may  by  fbrce  of  this  estatute  seize  or  take  again  the  said  horse,  mare,  geld- 
ing, or  ook,  or  have  an  action  of  detinue  or  replevin  for  the  same;  any  sale. 


3  ftonra.  (iL 

STOLEN         fjift,  exchange,  or  putting  away  of  any  each  hone,  mare,  gelding,  or  colt, 
nuBBES,         other  than  according  to  this  estatute,  in  anywise  notwithstanding. 
LiYiNO  or.  Sect.  6.  "  The  one-half  of  all  which  forfeitures  to  be  to  the  king  and 

I  Ph.  ft  u.  £.7-  queen's  Majeaties,  her  heirs  and  succeasora,  and  the  other  to  him  or  them 
i]ii».  «ha(D-  UBt  will  me  for  the  same  before  the  Justices  of  peace,  or  in  any  of  the 
icr'i^  ''°*     king's  and  queen's  Majesties'  ordinary  Courta  of  record,  by  bill,  plaint,  action 

of  debt,  or  information,  in  which  suits  no  protection,  essoin,  or  wager  of  Law 

■lull  be  allowed." 
[m  of  peacg         Sect,  7  enacto,  "  That  the  juitlce*  of  peace  of  every  place  and  coun- 
T^^^lJ^"^    tyf  aa  well  within  liberties  aa  without,  shaU  have  authority  m  their  aeanons, 
atii.  Within  the  hmits  of  their  autliority  and  commisaion,   to  inquire,  hear,  and 

detennine  all  ofiencea  against  thia  estatute,  at  they  nay  do  any  other  matter 

triable  before  them." 
■uuT  rot  ihn        SecL  8  provides,  "  That  in  every  such  fair  or  market,  where  any  toll  ia 
uu^ii?"'""   "'"'  ■''a^  "  ^"^  "^  leviable  by  reason  of  the  freedom,  libcrU',  or  ptivilcee 

of  the  said  fair  or  market,  the  keeper  or  keepers  of  the  book,  touching  the 

execution  of  this  present  act,  shall  take  nor  exact  but  one  penny  upon  and 

for  every  contract,  for  his  lahour  in  writing  the  entry  concerning  toe  prc- 

miies  in  manner  and  form  as  is  before  declared." 

•nettiana  In  The  Statute  31  £liz,  c.  12,  intituled  jIh  Act  to  avoid  Hone  SttaUng,  re- 
nmri  wtoi^'  Cites,  '  Whereas  through  moat  counties  of  this  realm,  hotae  stealing  is 
T,  oimne        grown  so  common,  as  neither  in  pastures  or  closes,  nor  hardly  in  atables,  the 


e  to  bo  in  safety  from  stealing,  which  enaueth  by  the  ready  buying 
une  by  horse  coursers  and  others  in  some  open  fairs  or  marketa,  far 
distant  from  the  owner,  and  with  such  speed  aa  the  owner  cannot  by  pursuit 


possibly  help  the  same;  and  sundry  good  ordinances  have  heretofore  been 
made  touching  the  manner  of  selling  and  tolling  of  horses,  mares,  geldings, 
and  colts  in  furs  and  markets,  which  have  not  wrought  so  good  efiect  lor 
the  repressing  or  avoiding  of  horse  stealing  as  was  expected: 

Sect  2.  "Now  for  a  fiulher  remedy  in  that  behalf,  it  is  enacted,  "  That 
no  peiwn,  after  twenty  days  next  after  the  end  of  this  session  of  Parliament, 
ahall,  in  any  fair  or  market,  sell,  give,  exchange,  or  put  away  any  horse, 
marc,  gelduie,  colt,  or  fillj',  unless  the  toll  taker  there,  or  (where  no  toll  is 
paid)  the  book  keeper,  bailiff,  or  the  chief  officer  of  the  same  fair  or  market, 
abBll  and  will  take  upon  him  perfect  knowledge  of  the  person  that  so  shall 
sell  or  offer  to  5i'll,  give,  or  cxthange,  niiy  horse,  marc,  welding,  coll,  or  filly, 
and  of  his  tnic  Christian  name,  surnami',  and  place  of  dwelling  or  resiancv. 
and  shall  enler  nil  the  aamc  his  kiiowledflc  jiilo  a  book  there  kfpl  for  saK' 
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he  knoweth  the  party  that  so  sellcth,  giveth,  exchangeth,  or  puttcth  away         stolen 
any  such  horse,  mare,  gelding,  colt,  or  filly,  and  his  true  Christian  name,         mouses, 
surname,  mystery,  and  place  of  his  dwelling  or  resiancy,  or  the  party  that  buying  of,  &c. 
shall  and  will  testify  and  avouch  his  knowledge  of  the  same  person  so  sell-  ^  *•***•  ^  ^ 
ing,  ffiving,  exchanging,  or  putting  away  such  horse,  mare,  gelding,  colt, 
or  filly,  and  his  true  Christian  name,  surname,  mysteiy,  and  pUce  of  dweU- 
ing  or  resiancy,  and  shall  make  a  perfect  entiy  into  the  said  hook  of  sath 
his  knowledge  of  the  person,  and  of  the  name,  surname,  mystery,  and  place 
cyf  the  dwelling  or  resiancy  of  the  same  person,  and  also  the  true  price  or 
value  that  shall  he  bona  fide  takep  or  had  for  any  such  horse,  mare,  gelding, 
colt,  or  filly,  so  sold,  given,  exchanged,  or  put  away,  so  far  as  he  can  un- 
derstand tne  same,  and  then  give  to  the  parhr  so  huying  or  taking  hy  gift, 
exchange,  or  otherwise,  such  horse,  mare,  geldmg,  colt,  or  filly,  requiring  and 
paying  2d,  for  the  same,  a  true  and  perfect  note  in  writing  of  all  the  full   ^JS?^*",^*'*"* 
contents  of  the  same,  subscribed  with  his  hand;  on  pain  that  every  person   thebuyCT.^^^ 
that  so  shall  sell,  give,  exchange,  or  put  away,  any  horse,  mare,  gelding, 
colt,  or  filly,  widiout  being  known  to  tne  toll  taker  or  other  officer  aforesaid, 
or  without  bringing  such  a  voucher  or  witness,  causing  the  same  to  be  en- 
tered as  aforesaid,  and  every  person  making  any  untrue  testimony  or  avouch- 
ment  in  the  behalf  aforesaid,  and  eveiy  toll  taker,  book  keeper,  or  other  Pen^ty  ol^etwo 
ofiicer  of  fair  or  market  aforesaid,  offenmng  in  the  premises  contrary  to  the  ■S^iSff-    ^"'^ 
true  meaning  aforesaid,  shall  forfeit  for  every  such  default  the  sum  of  5/. ; 
Ijttt  also  that  every  sale,  gift,  exchange,  or  other  putting  away  of  any  horse,  Sale  othendM 
marc,  gelding,  colt,  *  niiy,  in  &ir  or  market,  not  used  in  all  points  accoirS-  ''^^^ 
ing  to  the  true  meaning  aforesaid,  shall  be  void;  the  one  half  of  all  which  *^*<^ 

forfeitures  to  be  to  the  queen's  Majesty,  her  heirs  and  successors,  and  the 
other  half  to  him  or  them  that  will  sue  for  the  same  before  the  justices  of 
peace,  or  in  any  of  her  Majesty's  ordinary  Courts  of  record,  by  bill,  plaint, 
action  of  debt  or  information;  m  which  no  essoin  or  protection  shall  be  al- 
lowed." 

Sect.  3  enacts,  '*  That  the  justices  of  peace  of  every  place  and  county,  as  Juttkaor  peue 
well  within  liberties  as  without,  shall  have  authority  m  their  sessions,  with-  Jermineotocor 
in  the  limits  of  their  authority  and  commission,  to  mquire,  hear,  and  deter-  afomaid. 
mine  all  offences  against  this  statute  as  they  may  do  any  other  matter  tria- 
ble before  them." 

Sect  4  enacts,  ^*  That  if  any  horse,  mare,  gelding,  colt,  or  filly,  after 
twenty  days  next  ensuing  the  end  of  this  session  of  Parliament,  shall  be 
stolen,  and  after  shall  be  sold  in  open  fair  or  market,  and  the  same  sale 
shall  be  used  in  all  points  and  circumstances  as  aforesaid,  that  yet,  neyer- 
theless,  the  sale  of  any  such  horse,  mare,  gelding,  colt,  or  filly,  within  six 
months  next  after  the  felony  done,  shall  not  take  away  the  property  of  the 
owner  from  whom  the  same  was  stolen,  so  as  claim  be  made  within  six 
months  by  the  party  from  whom  the  same  was  stolen,  or  by  his  executors 
or  administrators,  or  by  any  other  by  any  of  their  appointment,  at  or  in  the 
town  or  parish  where  die  same  horse,  mare,  gelding,  colt,  or  filly  shall  be 
found,  before  the  mayor  or  other  head  officer  of  the  same  town  or  parish, 
if  llie  same  horse,  mare,  gelding,  colt,  or  filly,  shall  happen  to  be  found  in 
any  town  corporate  or  market  town,  or  else  before  any  justice  of  peace  of 
that  county  near  to  the  place  where  such  horse,  mare,  gelding,  colt,  or  filly 
shall  be  found,  if  it  be  out  of  a  town  corporate  or  market  town;  and  so  as 
proof  be  made  within  forty  days  then  next  ensuing  by  two  sufficient  wit- 
nesses, to  be  produced  and  deposed  before  such  head  officer  or  justice,  (who, 
by  virtue  of  tnis  act,  shall  have  authority  to  minister  an  oath  in  that  be- 
half), that  the  property  of  the  same  horse,  mare,  gelding,  colt,  or  filly,  so 
claimed,  was  in  the  party  by  or  from  whom  such  claim  is  made,  and  was 
stolen  firom  him  withm  six  months  next  before  such  claim  of  any  such  horse, 
gelding,  mare,  colt,  or  filly;  but  that  the  party  from  whom  the  said  horse,  owner  may  re- 
mare,  gelding,  colt,  or  filly  was  stolen,  liis  executors  or  administrators,  *^'*?|^'lJ^^ 
shall  and  may  at  all  times  after,  notwithstanding  any  such  sale  or  sales  in  ^tUn  thTmontha 
any  fiur  or  open  market  thereof  made,  have  property  and  power  to  have,  «<^  p>yinc  tba 
take  again,  and  enjoy  the  said  horse,  mare,  geloing,  colt,  or  fuly,  upon  pay^  ^  * 
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3  metil^  er  Kk^uesB  or  ofiei  to  pay  to  the  per^  that  bIibII  hate  the  poidessiMi 
and  int«r«*t  of  the  wme  bwac,  mare,  gelding,  colt,  or  &Uy,  if  he  will  re- 
ceive and  kccept  it,  so  much  money  ai  th«  lame  par^  ■hall  depose  and 
sweur  before  NMh  head  officer  or  juatice  of  peace  (who  ay  virEue  of  thii  act 
afaaU  have  auth^ty  to  miniater  and  give  an  oMh  in  that  behalf)  that  he 
p^  for  the  same  ioojjbfe  without  &aud  or  coUiulou;  aay  Uw,  itaCule,  or 
other  thii^  to  the  contrary  thereof  in  any  wiia  ootwilhitaiiding." 

"fair* 
2  /wf.  710;  S  ffla.  Com.  4S0; 
i  CMit.  Cot.  Slatuie4,  "  /form,"  36. 

If  abotaehasbecnitoleii,  and  therequiaitei  of  the  above  Matutea  havekot 
been  duly  obacrved,  the  owner  may  i^\  imy  tim^  retake  hia  boiyo  wbereycr 
}\t  hWT'fflf  t"  3v^  ifif-'"'  hring  an  action  for  it  at  hii  election.  2  Bla. 
Com.  451 ;  2  Chitly  Coia.  L.  I5l.  And  if  the  teUer  is  entered  in  the  bJI 
bodt  by  a  fijae  name,  the  proper^  ii  not  altered.  Gibb'i  com,  Omn,  27; 
lLtom.lSS,S.C.co»tfai  Cro.Elh.66;  Barirr  y.IUmdiag,  Sir  W.  Jama, 
163;  2  Iiul.  717 ;  Com.  Dig.  "  Marktl"  E.  Bat  aee  mitt  v.  MortfoolM, 
a*.  Ei.a6. 

Unlew,  however,  the  horae  wai  ftojra,  a  toagiatrate  bat  no  aulhori^  U> 
reatore;  and  therefore,  where  a  complaint  wa«  made  lo  a  raagitbate  by  A. 
the  owner,  that  hia  horse  had  been  stolen  by  B.  without  actual  proof  of  ita 
having  been  stolen ;  it  waa  held,  that  an  officer,  although  aimed  with  a  war- 
rant againit  A.,  is  not  justified,  under  the  31  Eliz.  c.  12,  s.  4,  in  taking  the 
hone  out  of  the  posaession  of  a  tond  Md»  purchaser  from  B.  Jotpiu  v. 
AJkiiu,  2  Stark.  76. 

The  statutes  extend  to  horaea  wrongfiiUy  taken,  though  not  stolen.  2  Iiut, 
717;  BarktT'^.Eea£iig,Sir  W.  Jonet,  leS;  Paimer,  486,  S.  C;  2CAiUy's 
Com.  L.  151 ;  Com.  Dig.  "  Marktl,"  E. 

It  has  been  held,  that,  if  a  party  has  good  reason  to  believe  that  his  borae 
baa  been  ■tolc".  he  cannot  maintajn  trover  against  the  perswi  who  bought 
tbe  borae  of  the  supposed  ^ef,  without  first  doing  all  in  his  power  to  con- 
vict the  thief.  GHntton  v.  Woo^aO,  2  C.  ^  />.  41 ;  and  Id.  43,  «.  See  tit. 
Xarttim.  VoL  lU. 


III.  WMxvi  ot  iHaftnine,  tec.,  fronts. 

3  the  <^ence  of  laliing  or  maiming  horaea,  see  tiL  tSettii,  VaL  I. 
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aforesaid,  upon  a  certificate  under  the  hands  and  sealfl  of  the  minister  and   slaugrtbhiiio 
churchwardeni,  or  overseers,  or  of  the  minister  and  two  or  more  sabstantial      of  horses. 
householders  c»f  the  parish  wherein  the  person  or  persons  applying  for  such  260«(k  B,  e.  71. 
licence  shall  dwell,  toat  such  person  or  persons  is  or  are  fit  and  proper  to  b# 
trusted  with  the  management  and  carrying  on  such  husiness  as  aJbresaid ; 

{provided  always,  that  in  case  of  the  de^  of  any  person  to  whom  such 
icence  as  aforesaid  shall  be  granted,  it  shall  and  may  be  lawfol  for  the 
widow  or  personal  refnresentative  of  such  person  so  dying,  to  carry  on  the 
said  business  until  the  then  next  ensuing  general  quarter  sessions  of  the 


Sect.  2  enacts,  **  That  every  s«oh  licence  shall  be  rigned  by  the  jnsticM  JutUoei  to  grant 
of  the  peace  aasembled  at  such  general  quarter  sessions,  or  by  the  nuuor  !!5*?5?**5:T^*F'' 
partofCand  a  copy  of  every  such  li^ice  shall  be  entered  in  a  bdok  £^*^  >»  »'«»<** 
to  be  kept  for  that  purpose  by  the  clerk  of  the  peace  of  the  county  wherein 
the  same  shall  be  so  granted  as  aforesaid;  and  that  all  and  every  person 
and  persons  shall  have  Bber^  at  all  times  (Sundays  excepted),  between  the 
hours  of  ten  and  twelve  of  tne  clock  in  the  forenoon,  to  search  the  office  of 
such  clerk  of  the  peace  wherein  any  such  copy  shall  be  entered  or  kept,  and 
to  make  an  extract  or  extracts  from  the  same,  paying  for  every  such  search 
the  sum  of  6<^. ;  and  all  and  every  person  and  persons  so  licensed  as  aforesaid   Psiwm  iiumsiI, 
shall  cause  to  be  painted  or  affixed  over  the  door  or  gate  of  the  house  or  ^,J^  ^''^'di 
place  where  he^  she,  or  they  shall  carry  on  the  said  busmess,  in  latve  legible  herein, 
characters,  his,  her,  and  their  name  and  names,  with  the  words  "Licensed 
for  slaughtering  horses,  pursuant  to  an  act  passed  in  the  twenty-sixth  year 
of  his  Mf^esty  king  Oeoige  the  third." 

Sect.  3  provides,  "  That  every  occupier  and  occupiers  of  every  such  Prerkyas  notice  to 
licensed  slaughtering  house  or  place  shaD,  six  hours  previous  to  the  slangh-  ^l^^'^^l^ 
tering  or  kUlmg  of  any  horse,  mare,  gelding,  colt,  fiuy,  ass,  mule,  bull,  ox,   intended  to  be 
cow,  neifor,  calf,  sheep,  hog,  goat,  or  other  cattle,  which  shall  not  be  killed  Sj^fiSSir^who 
for  the  purpose  of  butcher's  meat,  and  previous  to  the  flaying  any  such  iato  tXeaniic- 
horse,  mare,  gelding,  colt,  filly,  ass,  mule,  biul,  ox,  cow,  heifer,  calf,  sheep,  hog,   £|^|[^^  *^ 
goat,  or  other  cattle,  brought  dead  to  such  slaughtering  house  or  other  place, 
give  notice  in  writing  to  a  person  to  be  appomted  in  manner  hereinafter 
mentioned  as  inspector,  to  tne  intent  that  such  inspector  may,  upon  sudi 
notice  as  aforesaid,  and  before  any  such  horse,  mare,  gelding,  colt,  filly, 
ass,  mule,  bull,  ox,  cow,  heifer,  calf,  sheep,  hog,  goat,  or  other  cattle  shiul 
be  slaughtered,  kflled,  or  flayed,  take  an  exact  account  and  description  of 
the  height,  age  (as  near  as  may  be),  colour,  and  particular  marks  of  every 
horse,  mare,  gelding,  foal  or  fiUy,  ass  or  mule,  brought  alive  for  the  purooae 
of  being  slaughtered  or  killed,  or  brought  dead  as  aforesaid,  and  01  ihe 
colour  and  particular  marks  of  every  cow,  bull,  heifer,  ox,  cal^  sheep,  hog, 
goat  or  other  cattle  brought  alive  or  dead  for  either  of  the  purposes  afore- 
said; and  no  such  horse,  mare,  gelding,  foal  or  filly,  ass,  mule,  ox,  bull,   Timet  of  ftUu^rh- 
cow  or  heifer,  calf,  sheep,  hog,  goat,  or  other  cattle  shall  be  slaughtered,  ^"^»  ^^' 
killed,  or  fiayed,  but  between  the  hours  of  eight  of  the  dock  in  the  morning, 
and  four  of  the  clock  in  the  evening,  during  the  months  of  October,  No- 
vember, December,  January,  February,  and  March;  and  between  Uie hours 
of  six  of  the  clock  in  the  morning,  and  eight  of  the  clock  in  the  eveniiM^, 
during  the  months  of  April,  May,  June,  July,  August,  and  September,  m 
every  year." 

Sect.  4  provides,  <'  lliat  every  person  so  licensed  as  aforesaid  shall,  at  Aecount  to  be 
the  time  any  horse,  mare  or  gelding,  colt,  filly,  ass  or  mule,  or  any  ox,  bull,  {^SS^J^'^ugh- 
cow,  heifer,  calf,  sheep,  hog,  goat,  or  any  other  cattle,  shall  be  brought  fbr  tering  houm,  or 
the  purpose  of  slaughtering,  kiuing,  or  flaying,  make  or  cause  to  be  made  an  ^ttetemj^t!''" 
entry  in  a  book  to  be  kept  for  that  purpose,  in  a  fair  legible  hand,  of  the  ^tc 
name  and  names,  place  and  places  of  anode,  profession  and  professions  of 
the  owner  or  owners  thereof,  and  also  of  the  person  and  persons  who  shall 
bring  the  same  to  be  slaughtered,  killed,  or  flayed,  and  the  reason  or  reaaons 
why  the  tame  is  brought  to  be  slaughtered,  killed,  or  flayed,  which  reaaon 
and  reasons  the  person  or  persons  winging  the  same  is  and  are  hereby  re- 
quired to  declare  to  such  person  or  persons  so  licensed  as  aforesaid;  whidi 


BLAtioitTERiKa   book  ahall  at  all  timet  he  opcti  for  the  perusal  and  i 
OF  iioiisEs.      ■pector  and  biapcctors  to  be  appointed  under  thiB 


l^oms.  [IV. 

lination  of  the  ili- 
and  all  and  every 
nich  licensed  pcnon  and  persons  shall  at  all  times  attend  with  and  produce 
such  book  before  any  one  justice  of  the  peace  for  the  county,  city,  liberty,  or 
place,  where  such  licensed  slaughtering  home  or  place  Bhall  be  situate, 
when  required  by  warrant  or  order  under  the  hand  and  seal  of  such  justice 
of  the  peace  so  to  do,  and  shall  likewise  produce  the  same  al  every  ge- 
neral quaiter  aeisiong  of  the  peace  which  ahaU  be  held  in  and  for  the  said 
county." 

Sect  5  provides,  "  That  such  of  the  parishioners  as  by  law  are  entitled 
to  meet  in  vestry  for  the  purpose  irf  choosing  parish  officers,  shall,  in  eveiy 
parish  wherein  any  such  slaughtering  house  or  place  shall  be  situated,  an- 
nually, or  oitener  as  occasion  may  require,  appoint  one  or  more  pmper  peiv 
son  or  persons  to  be  an  inspector  or  inspectors,  to  inspect  every  such  slaugh- 
tering house  and  place  as  aforesaid,  to  whom  all  and  every  occupier  and  oo- 
cupien,  person  and  persons  carrying  on  such  business  as  aforesaid,  shall,  six 
hours  previous  to  his,  her,  or  their  slaughterii^,  killing,  or  flaying  any  such 
horse,  mare,  gelding,  coll,  filly,  ass,  mule,  hu%  ox,  cow,  heifer,  calf;  sheep, 
h(^,  goal,  or  other  cattle,  give  notice  in  writing  of  his,  her,  or  their  intention 
so  to  doi  and  such  inspector  or  inspectors  shul  in  person,  or  by  his  or  their 
•errant  or  servants,  attend  at  the  slaughtering  house  or  place  of  the  person 
or  persons  so  giving  such  notice,  and  there  take  such  account  and  deacrip- 
tim  as  hereinbefore  directed ;  and  every  such  inspector  shall,  and  is  hereby 
i  to  keep  a  book  or  books,  and  therein  to  make  an  entry  of  every 
count  and  description ;  and  every  such  occupier  or  pereon  carrying 
on  such  business  as  aforesaid  shall,  for  every  such  entry,  pay  to  such  inspec- 
tor Oil ;  and  all  and  every  person  and  persons  desiring  to  inspect  such  book 
or  books  iball  have  access  to  the  same  at  all  times  between  the  hours  of 
eight  of  the  clock  in  the  morning,  and  five  in  the  evening,  during  the 
months  of  October,  November,  December,  January,  February,  and  March, 
and  between  the  hours  of  six  of  the  clock  in  the  morning,  and  eight  in  the 
evening  during  the  months  of  April,  May,  June,  July,  August,  and  Septem- 
ber, in  every  year,  paying  to  such  inspector  for  every  such  search  the  sum  of 
6^,  and  no  more;  and  every  such  inspector  so  appointed  as  HforeBaid  shall 
catiK  to  be  painted  or  affixed  over  the  door  of  the  house  where  he  resides 
his  name  end  the  words  "  inspector  of  houses  and  place*  for  slaughtering 
boTwa;"  and  in  case  such  inspector  or  inspectors  shall,  upon  examinatioD 
of  any  horse,  marc,  gelditig,  colt,  filly,  ass,  mule,  bull,  ox.  cow,  heifer,  call^ 
-'■■'■-'       '        '-        ■    ir  kilK-il.  bnv 
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same,  and  shall  be  thereof  convicted  on  the  oath  of  any  such  inspector  as  sLAuoHTBamo 
aforesaid,  before  any  one  justice  of  the  peace  for  the  county  or  district      ^p  morses. 
wherein  such  slaughtering  house  or  place  shall  be  situated,  he,  she,  or  they  »  Geo.  it.  71. 
shall  forfeit  double  the  amoimt  of  the  charge  of  such  advertisement  or  ad* 
vertisements,  to  be  raised  by  distress  and  sale  of  the  goods  and  chattels  of 
such  offender  or  offenders,  by  warrant  under  the  hand  and  seal  of  any  sudi 
justice  as  aforesaid;  and  l^e  form  of  such  conviction  shall  be  as  follows : 

"  A.  B.  is  cmmcted  on  the  oath  of  C,  /).,  inspector  of  house*  and  places  for  slaughter^   Term  of  oooTi&> 
ti^  horses  for  the  parish  qf  Kin  the  county  o/D,,  rfrrfusing  to  pay  the  sum  of        ,    JJ*"  '"tofSdiw- 
being  the  expense  of  an  advertisement  [or,  adtfertisements,  as  the  case  nay  be],  In-    tfamcntoof  tte' 
seried  in  the  Daily  Advertiser  or  some  other  public  newspaper  circulated  in  the  ctmnty   iivpcctan. 
[as  the  case  may  be],  pursuant  to  the  directions  qf  the  statute  in  that  case  made  and 
provided.     GitKn  under  my  hand  and  seal  this        day  rf       ,  18     •         v  n.*% 

Sect  6  enacts,  ''  That  it  shall  and  may  be  lawful  to  and  for  every  in-  impecton  may 
snpector  so  appointed  as  aforesaid,  at  all  times  in  the  day  or  night,  but  if  in  S™*'t|Ji|3M. 
tne  night  then  in  the  presence  of  a  constable,  to  go  to,  enter  into,  and  in- 
flect any  house  or  place  kept  for  slaughtering  or  killing  horses  by  any  per- 
son or  persons  licensed  as  aforesaid ;  and  also  any  stable,  builcung,  shed, 
yard  or  place  belonging  thereto,  and  then  and  there  to  examine,  search  for, 
and  see  if  any  horse,  mare,  gelding,  foal,  filly,  ass  or  mule,  bull,  cow,  ox, 
heifer,  calf,  sheep,  hog,  goat,  or  other  cattle  is  or  are  deposited,  or  have  been 
brought  there,  and  to  take  an  account  thereof;  and  all  and  every  person  and 
persons  so  licensed  as  aforesaid,  having,  keeping,  or  using  any  such  house 
or  place  for  slaughtering  horses,  shall,  and  is,  and  are  hereby  directed  and 
required  to  permit  ana  suffer  any  such  inspector  as  aforesaid,  at  all  times 
in  the  day  and  night,  but  if  in  the  night  then  in  the  presence  of  a  constable, 
to  enter  into  and  mspect  such  house  or  place,  and  also  any  stable,  building, 
shed,  yard,  or  premises  belonging  thereto,  and  freely  to  examine,  search  for, 
and  see  any  hofse,  mare,  geldmg,  foal,  filly,  ass  or  mule,  buU,  cow,  ox, 
heifer,  calf,  sheep,  hog,  goat,  or  oUier  cattle  then  and  there  being,  and  to 
take  such  account  as  hereinbefore  directed." 

Sect.  7  enacts,   "That  in  case  any  person  or  persons  who  shall  ofier  to   penoM brtoriiur 
sale,  or  shall  bring  any  horse,  mare,  gelding,  foal,  filly,  ass,  mule,  bull,   cattle  reftidng  tu 
cow,  ox,  heifer,  c3f,  sheep,  hog,  goat,  or  otfier  cattle,  to  any  person  or  SJSiJiJJJ^SK!  ^ 
persons   keeping   such  slaughtering  house  or  place  as  aforesaid,   to  be   may  be  carried  bo- 
slaughtered  or  killed,  or,  bemg  dead,  to  be  flayed  or  skinned,  shall  not  be  fo«»J«"tl«»' 
able,  or  shall  refuse  to  give  a  satisfactory  account  of  himself,  herself,  or  them- 
selves, or  of  the  means  by  which  the  same  came  into  his,  her,  or  their  pos- 
session; or  if  there  shall  be  any  reason  to  suspect  that  such  horse,  mare, 
gelding,  foal,  filly,  ass,  mule,  bull,  cow,  ox,  heifer,  calf,  sheep,  hog,  goat, 
or  other  cattle  is  or  are  stolen,  or  otherwise  unlawfully  obtamed,  it  shall 
and  may  be  lawful  for  the  person  or  persons  keeping  such  slaughtering 
house  or  place  as  aforesaid,  to  whom  the  same  shall  be  brought  or  ofiered  to 
sale,  and  for  his,  her,  or  their  servants,  agents  or  assistants,  and  also  for 
the  said  inspector  or.  inspectors,  or  his  or  their  servant  or  servants  as  afore- 
said, to  seize  and  detain  such  person  or  persons,  and  also  every  such  horse, 
mare,  gelding,  foal,  filly,  ass,  mule,  bull,  cow,  ox,  heifer,  cal^  sheep,  hog, 
goat,  or  other  cattle  so  brought  or  offered  to  sale  as  aforesaid,  and  to  deliver 
such  person  or  persons,  as  soon  as  conveniently  may  be,  into  the  custody 
of  a  constable  or  other  peace  officer,  who  shall  and  is  hereby  required  im- 
mediately to  convey  sucti  person  or  persons  before  a  justice  of  the  peace  for 
the  county,  riding,  division,  city,  liberty,  or  place  where  the  offence  shall  be 
committed;  and  if  such  justice  shall,  upon  examination  and  inquirv,  have   Justkennaycom. 
cause  to  suspect  that  such  horse,  mare,  gelding,  foal,  fiUy,  ass,  mule,  bull,   ^^^  tuipected  per- 
cow,  ox,  heifer,  calf,  sheep,  hog,  goat,  or  other  cattle,  is  or  are  stolen  or  *^"^ 
unlawfiilly  obtained,  it  shall  and  may  be  lawful  for  such  justice  to  commit 
such  person  or  persons  into  safe  custody  for  any  time  not  exceeding  the 
space  of  six  days,  in  order  to  be  further  examined;  and  if  upon  either  of 
the  said  examinations  such  justice  shall  be  satisfied,  or  have  reason  to  be- 
lieve that  such  horse,  marc,  gelding,  foal,  filly,  ass,  mule,  bull,  cow,  ox. 


*r^|ullly  of  ' 
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I  bdfor,  cal(  dufp,  hw,  goat,  at  odier  oUlk  bar  are  ttoUn  or  illegally  ob> 
tained,  the  uid  justice  b  hnebr  Butkoriaed  and  required  to  conmut  the 
peiaon  or  penons  m  bringiiu  or  offering  the  tame  to  aale  to  the  common 
gaal  or  houae  of  correctioi)  of  the  county,  lidii^,  diviaioii,  city,  liberty,  or 
plMM  vtkerein  die  offence  ahall  be  comnutted,  Iheie  to  be  deidt  wita  ac- 
colding  to  law." 

Sect  8  eoMti,  "That  if  any  p«non  or  pcnoM  keeping  or  uafng  any 
rack  ilanghlcring  houae  or  plMce  aa  aibrtsaid,  aholl  at  any  time  from  and 
after  the  30A  di^  of  July,  I7S6,  daughter  any  horae,  marc  or  gelding,  foal 
or  Ally,  aM  or  mnle,  or  any  bull,  coir,  heifer,  os,  etlt,  sheep,  ho^  roat,  or 
other  cattle,  6x  mij  oflier  rainose  than  for  butcher'i  meat,  or  ihiSl  Say  any 
horae,  mare,  gelding,  foal,  filly,  aat,  nnile,  bull,  cow,  heifer,  ox,  ca^ 
■hecp,  hog,  goat,  or  odier  cattle  broaght  dead  to  lucfa  danghtering  hotue  or 
other  place,  withaut  taking  out  Buch  licence,  or  without  giving  such  notice 
aa  irforei^d,  or  shall  Blauehter,  kill,  or  fiay  the  uune  at  any  bme  or  timca 
odter  tiian  and  except  within  the  houri  hereinbefore  limited,  or  shall  not 
driay  alaugfatering  or  killing  the  same  according  to  the  direction  of  aneh  in- 
jector to  authonted  to  pn^ibit  the  tame  aa  afireaaid,  ntch  person  orper- 
Bona  ao  offending  in  either  of  the  said  casei,  being  thereof  convicted,  ihall  be 
a^udged,  deemed,  and  taken  to  be  guilty  of  (blon  v,  and  shall  be  pnnbhed 
by  fine  and  imprisonment,  and  snch  corporal  pnnishnient  by  pubhc  or  pri- 
vite  whipping,  or  shall  be  transported  beyond  the  aea«  for  any  time  not  ex- 
ceedhig  aeren  years,  as  the  Court  before  whom  such  offender  or  ofiendert 
shall  be  tried  and  convicted  shall  direct" 

!  Sect.  9.  lUcitinK  that  *  diven  ill-disposed  peraona  keeping  such  slaoghter- 
ing  hottsea  and  placei  ai  afbreaaid  have,  in  order  to  prevent  inouiry  and 
detection,  made  a  practice  of  throwing  the  hides  of  horses  and  otiier  cattle 
into  lime  pita,  or  otherwise  immening  in  or  rubbing  the  same  with  lime 
or  some  other  corrosive  matter;'  enacts,  "  That  if  any  person  or  per- 
sona keeping  or  usin^  any  such  daughtering  hoiisc  or  place  aa  aJore- 
said,  shall,  at  any  time,  &om  and  after  the  20di  day  of  Jnly,  1786, 
throw  into  any  lime  pit  or  lime  pib^  or  otherwise  immerse  in  lime  or 
any  preparation  thereof,  or  mb  theiewitii  or  with  any  other  corroaive 
matter,  or  destroy  or  bury  the  hide  or  hldea,  skin  or  Ami  of  any  horse, 
mare,  gelding,  colt,  filly,  aas,  mule,  buU,  ox,  cow,  heifer,  cal^  sheep, 
lioSi  K^at,  or  other  cattle  bv  i<^t  her,  or  them  slaughtered,  kiUed,  <tf 
flayed,  or  shall  be  guilty  of  any  offbnce  againat  this  aet  for  whidi  no 
piiiiislimfnt    iir    pininlly   ra    expressly  providi-d    or    derlnrcd. 
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or  them  to  the  bouae  of  correction,  there  to  be  confined  to  hard  kbour  for  tLAnaHTBtiiio 

any  time  not  exceeding  three  months,  nor  less  than  one  month."  or  hossks. 

Sect  11  enacts,  *'That  a  conviction  for  any  such  offence  in  the  tenor  or  aeoco.  3,  c.  jv, 
to  the  effect  following,  shall  bo  good  to  all  intents  and  purposes : 

**  BE  it  rtmembered,  7%a/  on  this  day  of  ,  in  the  year  18  ,  A,  B,,  Ueented  Form  of  coaTk;- 
for  tittughtering  horses,  is  comoieUd  upon  the  oaths  of  C.  D,  and  B.  P.,  two  eredihk  ^^  ^^^^  ^^^a 
wiimesses,  before  me  Q,  H.,  one  rf  his  Mqjesty's  justices  if  the  peace  for  the  county  ef  "«•  •'•'*o*  1*<  • 

,  tfkmring  witfuUywiade  [or,  caused  to  be  made,  ss  the  esse  may  be,]  afaise  em* 
try  in  the  book  retpiired  by  the  statute  in  thai  case  fnade  and  provided  to  be  kepi  by 
the  said  A,  B.,  whereby  he  [she  or  they"]  hat  [or  ha»e]forfeited  the  turn  of  .  CHmn 
under  my  hand  and  seal  the  day  and  year  above  written," 

Sect  12  enacts,  **  That  ^e  book  and  books  of  all  and  every  the  inspector  impector*!  books 
and  inspectors  of  every  parish  wherein  any  such  slaughtering  house  or  place  SeOTUMruani** 


shall  stand  or  be  situated,  shall  be  produced  at  every  general  quarter  see-  tloia. 
sions  of  the  peace  to  be  holden  in  and  for  the  county  wherem  any  sudi 
licence  shall  oe  granted,  and  delivered  to  the  justices  of  the  peace  at  such 
general  quarter  sessions  assembled,  then  and  there  to  be  examined  bjr  them 
as  they  shall  think  fit/' 

Sect  13  enacts,  "That  if  any  person  or  persons  shall  occasionally  lend  Penalty  on  penoni 
any  house,  bam,  stable,  or  other  place,  for  the  purpose  of  slaughtering  or  ^^f^  houMifor 
lulUng  any  horse,  mare,  gelding,  colt,  fiUy,  ass,  mule,  bull,  ox,  cow,  heifor,  iiaughterii^- 
calf,  uieep,  hog,  goat,  or  other  cattle,  which  shall  not  be  killed  for  butcher's 
meat,  without  taking  out  such  licence  as  aforesaid,  and  shall  be  thereof 
convicted  before  any  justice  of  the  peace  for  the  county,  ridine,  dty,  town, 
district,  division,  or  liberty  wherein  such  person  or  persons  shall  reside,  upcm 
the  oath  of  two  credible  witnesses,  he,  sne,  or  they  shall  forfeit,  upon  con* 
victiim,  for  every  such  offence,  any  sum  not  exceeding  20/.,  nor  less  than 
10/.;  one  moiety  thereof  to  be  paid  to  the  informer,  and  the  other  mdehr 
to  the  poor  of  the  parish  where  the  offence  shall  be  conunitted;  and  which 
said  last-mentioned  moiety  shall,  upon  payment  thereof,  be  immediately 
transmitted  by  the  justice  so  convicting  to  the  overseers  of  the  poor  dTthe 
said  parish,  or  one  of  them;  and  in  case  such  penalty  shall  not  be  forth- 
with paid,  such  justice  shall  commit  the  offender  to  the  common  gaol  or 
house  of  correction,  there  to  remain  without  bail  or  mainprize  for  any  time 
not  exceeding  three  calendar  months,  nor  less  than  one  calendar  month, 
unless  the  said  penalty  shall  be  sooner  paid;  and  the  form  of  such  convic- 
tion shall  be  as  follows,  or  to  the  like  effect : 

*'  BE  it  remembered.  Thai  on  this         day  of         ,  A.B.  was  convicted,  upon  the   Form  of  cootIc- 
oaihs  of  two  credibie  witnesses,  before  me  C.  D.,  one  rf  his  Mmesty's  justices  of  the  ^SSJ^  ^^  "^ 
peace  for  the  county  of         ,  for  occasumaUy  lending  a  house  [or  place,  as  the  esse   JSd.*^     "** 
may  be] /or  the  purpose  rf  slaughtering  horses  [or,  as  the  case  may  be,  of  slaughter' 
ing  eatUefor  other  purposes  than  for  butcher's  meat]  without  a  licence  fir  thai  purpose 
first  obtained,  according  to  the  statute  in  that  case  made  and  provided*     Given  tmder 
my  hand  and  seal  the  day  and  year  above  written." 

Sect  14  enacts,  '<That  this  act  shaU  not  extend  to  any  currier,  felt-  Act  not  to  extend 
maker,  tanner,  or  dealer  in  hides,  who  shall  kill  any  distempered  or  aged  i5iS!3ilS2mer- 
horse,  mare,  gelding,  colt,  filly,  ass,  mule,  bull,  ox,  cow,  heifer,  calf,  sheep,  cd  hofiet.  &c. 
hog,  goat,  or  other  cattle,  or  purchase  any  dead  horse,  mare,  geldinff,  cmf, 
fiUy,  ass,  mule,  ox,  cow,  heirer,  calf,  sheep,  hog,  eoat,  or  oUier  catUe,  for 
the  bona  fide  purpose  of  selling,  using,  or  curing  the  hide  or  bides  ^ereo^ 
in  the  course  of  their  respective  trades;  nor  to  any  farrier  employed  to  kill 
aged  and  distempered  cattle,  nor  to  any  person  or  persons  who  shaU  kill 
any  horse,  mare,  gelding,  colt,  fillv,  ass,  mule,  bull,  ox,  cow,  heifer,  caU^ 
sheep,  hog,  goat,  or  other  cattle,  of  their  own  or  other  cattle,  or  purchasing 
any  dead  horse  or  other  cattle  to  feed  their  own  hounds  or  dogs,  or  giving 
away  the  flesh  thereof  for  the  like  purpose." 

Sect  15  enacts,  ''That  if  any  collar-maker,  currier,  felt-maker,  tanner  or  coiitf.makcn.Ae. 
dealer  in  hides,  or  farrier  or  other  person,  shall,  under  odour  of  their  respee-  ][£i!°s  *°u™' 
tive  trades  or  occupations,  knowingly  or  willingly  kill  any  sound  or  usefUl  topanaKyT ^'^^ 
horse,  gelding,  mare,  foal  or  filly,  or  boU  or  otl^iwise  cure  the  flesh  thereof 
fisr  the  purpoae  of  sdKng  the  same,  such  coUar-maker  and  other  tradesman 


^otsnt.  [V. 

ot  penon  ahall  be  deemed  and  taken  to  be  an  oSbuder  within  the  meaning 

of  mil  act,  and  shall,  for  every  such  offence,  forfeit  any  mm  not  exceeding 

w  ctD.  3,  c  71-       201.,  nor  leu  than  1 0'. 

n-iiij,,!!  n^'uiing  SecL  1 6  cnacti,  "  That  it  shall  and  may  be  lawful  for  any  juRtice  of  the 
^"tof^li"*"  P****  before  whom  comjiiaint  shall  be  made  for  any  offence  against  thia  act, 
iw.  '  to  summon  such  person  or  persons,  other  than  me  party  or  parties  com- 

plained Biainat,  an  he  shall  think  proper,  to  ajipear  be/ore  him  at  a  day 
certain,  then  and  there  to  give  evidence  touching  any  offence  committed 
against  thia  act;  and  in  case  such  person  or  perwns  shall  wilfidly  retiue  or 
neglect  to  attend  or  give  evidence  touching  such  offence,  he,  she,  or  they 
shall  forfeit  the  sum  of  10/.,  and  in  default  of  payment  thereof,  or  in  case  of 
inability  to  pay  the  same,  shall  stand  committed  to  the  common  gaol  or 
bouse  of  correction  for  any  time  not  exceeding  three  calendar  monus,  nor 
leas  than  one  calendar  month,   unless  the  said  penalty  shall  be  sooner 

itoia  Sect.  17  enacts,  "That  any  inhabitant  of  the  parish  where  any  offence 
^f"^'  against  thia  act  shall  be  committed,  shall,  upon  any  complaint  or  hearing 
before  any  jiutice  or  justices  of  the  peace,  or  upon  any  trial  or  examination 
by  virtue  of  this  act,  be,  end  be  deemed  to  be,  a  competent  witness,  not- 
withstanding his  or  her  contributing  to  any  of  the  rates  or  dues  to  such 
parish,  or  being  a  poor  person  relieved  or  rehevable  by  the  said  parish,  and 
entitle),  aa  such,  to  receive  any  benefit  or  interest  from  any  penal^  or  penal- 
ties to  be  paid  or  levied  in  pursuance  of  the  directdona  of  this  act ;  any  law 
or  usage  to  the  contrwy  notwithstanding." 
»  Sect  18  enacts,  "lliBt  if  any  person  or  persons  shall  at  any  time  or 

times  he  sued,  molested,  or  prosecuted  for  any  thing  by  bun,  her,  or  them 
done  or  executed  in  pursuance  of  this  act,  or  of  any  clause,  matter,  or  thing 
herein  contained,  such  person  or  persons  may  plead  the  general  issue,  and 

S're  the  special  matter  in  evidence  for  his,  her,  or  their  de^nce;  and  if,  upon 
e  trial,  a  verdict  shaU  pass  for  the  defendant  ur  defendants,  or  the  plaintilT 
or  plaintiffs  shall  become  nonsuited,  then  such  defendant  or  defendants  shall 
I.  have  treble  cosla  awarded  to  him,  ber,  or  them,  agdnst  such  plaintiff*  or 

plaintiffs. " 

As  to  when  a  slaughter  house  may  be  deemed  a  "  "' ""  '" 

lal  law,  title  'Nuisances,  Vol.  III. 


forest)  to  the  constable  of  the  next  town,  and  require  him  to  go  with  him, 
to  bring  such  horse  to  the  next  pound,  and  there  to  be  measured  by  such 
officer,  in  the  presence  of  three  other  honest  men  to  be  appointed  by  the 
officer;  and  if  he  shall  be  found  contrary  to  what  is  above  expressed,  such 
person  may  take  him  for  his  own  use. 

Sect  4.  And  if  such  keeper,  or  constable,  or  other  of  the  three  persons, 
shall  refuse  to  do  as  is  aforesaid,  he  shall  forfeit  40«. 

Sect.  6.  All  such  commons  and  other  places  shall,  within  fifteen  days 
after  Michaelmas  yearly,  be  driven  by  the  owners  and  keepers,  or  con- 
stables, respectively,  on  pain  of  40«.,  and  they  may  also  drive  the  same  at 
any  other  time  when  they  shall  think  meet. 

Sect.  7.  I(  in  any  of  the  said  drifts,  there  shall  be  found  any  mare, 
filly,  foal,  or  gelding,  that  shall  then  be  thought  not  able  nor  like  to  grow 
to  be  able  to  bear  foals  of  reasonable  stature,  or  to  do  profitable  labours,  by 
the  discretion  of  the  drivers,  or  of  the  more  number  of  them;  they  may  kill 
and  hwry  them. 

All  which  said  forfeitures  shall  be  half  to  the  king,  and  half  to  him  that 
shall  sue;  and  the  justices  in  sessions,  and  stewards  of  leets,  may  inquire 
thereof:  and  the  stewards  shall  certify  their  presentments  to  the  next  sessiona. 
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Driving  the  com- 
mon. 


DefectiTe  maici. 


Penalties. 


VI.  ^tting  Sbcabbeto  l^orses  on  (ZTommons;. 

By  Stat  32  Hen.  VIII.  c.  13,  s.  9,  No  person  shall  have,  or  put  to  pasture, 
any  horse,  gelding,  or  mare,  infected  with  scab  or  mange,  in  any  common,  or 
common  fields,  on  pain  of  10«.;  wliich  ofience  shall  be  inquirablc  in  the  leet, 
as  other  common  annoyances  be,  and  the  forfeitures  shall  be  to  the  lord  of 
the  leet 


f^orssir  ^att^. 


JL  HE  13  Geo.  II.  c  19,  intituled  "  An  act  to  restrain  and  prevent  the  ex^ 
cessive  increase  of  horse  races,  and  for  amending  an  act  made  in  the  last  session 
of  Parliament,  intituled.  An  Act  for  the  more  effectual  preventing  of  excessive 
and  deceitful  gaming^*  recites,  *■  Whereas  the  great  number  of  horse  races 
for  small  plates,  prizes,  or  sums  of  money,  have  contributed  very  much  to 
the  encouragement  of  idleness,  to  the  impoverishment  of  many  of  the  mean- 
er sort  of  the  subjects  of  this  kingdom,  and  the  breed  of  strong  and  usefiil 
horses  hath  been  much  prejudiced  thereby :'  for  remedy  thereof  it  en- 
acts, "  That  from  and  after  the  24th  day  of  June,  1740,  no  person  or  per-  Hones  to  be  enter, 
sons  whatsoever  shall  enter,  start,  or  run  any  horse,  mare,  or  gelding,  for  ed  bj  the  ownen. 
any  plate,  prize,  sum  of  money,  or  other  thing,  unless  such  horse,  mare,  or 
geldmg  shall  be  truly  and  honA  fide  the  property  of,  and  belonging  to  such 
person  so  entering,  starting,  or  running  the  same  horse,  nuure,  or  gelding; 
nor  shall  any  one  person  enter  and  start  more  than  one  horse,  mare,  or 
gelding  for  one  and  the  same  plate,  prize,  or  sum  of  money,  or  other  thing; 
and  in  case  any  person  or  persons  shall,  after  the  said  24th  day  of  June, 
1740,  enter,  start,  or  run  any  horse,  mare,  or  gelding,  not  being  the  pro- 
perty tnily  and  hon&  fide  of  such  person  so  entering,  starting,  or  running 
the  same  for  any  plate,  prize,  sum  of  money  or  other  thing,  the  said  horse, 
mare,  or  gelding,  or  the  value  thereof,  shall  be  forfeited,  to  be  sued  for  and 
recovered,  and  disposed  of  in  manner  as  is  hereinafter  mentioned;  and  in 
case  any  person  or  persons  shall  enter  and  start  more  than  one  horse,  mare, 
or  gelding,  for  one  and  the  same  plate,  prize,  or  sum  of  money,  or  other 
thing,  every  such  horse,  mare,  or  gelding  (other  than  the  first  entered  horse. 


sod  no  more  than 
one  at  a  time. 
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l^onM  IfUces. 

■MWw,  or  reUing),  or  the  value  thereof  shall  be  forfeited,  ta  be  nied  for  and 
raoovered,  and  disposed  of  in  manner  m  hereinafter  is  mentiimed," 

,  Sect  2  enecl^  "  That  fimn  and  after  the  said  24th  day  of  June,  1 740, 
no  plate,  pise,  sum  of  monej',  or  other  Aing  ■lul]  lie  nin  for  by  any  horse, 
mare,  or  gelding,  or  advertised,  published,  or  proclaimed  to  be  run  for  by 
any  horse,  mare,  or  gelding,  unlen  nich  ^ate,  prise,  or  sum  of  money  sh^l 
be  of  the  fiill,  real,  and  intrinsic  value  of  JtOJ.,  or  upwards;  and  In  case  any 
pereon  or  persons  shall,  A'Oni  and  after  the  S4th  day  of  June,  1740,  enter, 
•tarl^  or  run  any  horse,  mare,  or  gelding,  for  any  plate,  priie,  sum  of  mo- 
nev,  or  other  thing  of  less  value  then  &0T.,  or  abtul  make,  print,  advertise, 
puUish,  or  proclaim  any  advertiiement  or  notioe  of  any  plate,  prise,  sum  of 
meoey,  or  other  thing  of  less  Talue  than  SM.HaJbrewid,  to  be  run  for  by  any 

.  lione,  mare,  or  Hiding,'  every  such  pereon  or  pmoni  so  mtering,  stating, 
or  nmniDK  such  horee,  mare,  or  gelmng,  for  lucb  plate,  prize,  sum  of  mo- 
ney, or  otaer  thing  of  lees  vahie  than  5W.  bi  afmesaid,  shall  forfeit  and  lose 
the  sum  of  200/.,  lobe  sued  for,  recovered,  and  disposed  of  in  such  manner 
H  ii  hereinafter  prescribed  and  directed;  and  every  person  or  persons  who 
■hall  make,  print,  publish,  advertise,  <h-  proclaim  any  adverlisement  or  no- 
tiee  of  any  plate,  priK,  sum  of  money,  or  other  thing  of  less  value  than  50/. 
aforesaid,  to  be  run  for  by  any  hone,  mare,  or  geldiag,  shall  forfeit  and  loso 
thesumof  lOOr' 

Sect  3  relates  to  the  weight  to  be  carried  by  horses;  but  this  section  in 
vintwUy  repealed  by  the  IS  Geo.  II.  c  34,  t.  if. 

'  Sect.  4  provides,  "  That  every  race  that  eball  be  hereafter  run  for  any 
'  [date,  prise,  or  stun  of  money,  be  begun  and  ended  in  the  same  day." 

Sect  5  enacts,  "  That  no  person  or  persons  whatsoever  shall  start  or  run 
any  match  with  or  between  any  horse,  mare,  or  gelding,  for  any  sum  of  mo- 
ney, plate,  prize,  or  other  thing  whatsoever,  unless  such  match  shall  be 
started  or  nm  at  Newmarket  Heath  in  the  counties  of  Cambridge  and  Suf- 
folk, or  Black  Hambleton,  in  the  county  of  York,  or  the  said  sum  of  mo- 
ney, plate,  priie,  or  other  thing  be  of  the  real  and  intrinMC  value  of  50/.  or 
upwards :  and  in  case-  any  person  or  persons  shall  start  or  run  any  such 
match  at  any  other  place  then  Newmarket  Heath  or  Black  Hambleton 
aforesaid,  or  for  any  plate,  prize,  sum  of  money,  or  other  thing  of  less  value 
than  SOL,  every  such  person  or  persons  shail  forfeit  and  lose  the  sum  of 
200/." 

"  That  all  penalties  and  forfeitures  incurred  by  any  per- 
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ditamentfl,  or  of  or  by  the  interest  of  any  sum  or  sumB  of  money  now     iioksf.  races. 
chargeable  with  the  same,  or  appropriated  for  that  purpose." 

See  section  9,  ante,  fiamiiig,  Vol.  II. 

By  the  18  Geo.  II.  c.  34,  s.  11,  after  recitmg  the  13  Geo.  II.  c.  19,  s.  3,  iSGeo.  a,  c  .14, 
*And  that  the  thirteen  royal  plates  of  one  hundred  guineas  each,  annually  GJci'sTcfft,  ^3. 
run  for,  as  also  the  hign  prices  that  are  constantly  given  for  horses  of 
strength  and  size,  are  sufficient  to  encourage  breeders  to  raise  their  cattle 
to  the  utmost  size  and  strength  possible;*  it  is  enacted,  "  That  it  shall  and 
may  be  lawful  for  any  person  or  persons  to  run  any  match,  or  to  start  and 
run  for  any  plate,  prize,  sum  of  money,  or  other  thing  of  the  real  and  in- 
trinsic value  of  50/.  or  upwards,  at  any  weights  whatsoever,  and  at  any 
place  or  places  whatsoever,  without  incurring  or  being  liable  to  the  penalty 
or  penalties  in  the  said  act  of  the  thirteenth  year  of  his  Majesty's  reign,  re- 
latmg  to  weights  as  aforementioned,  and  in  the  same  manner  as  might  have 
been  done  if  the  said  act  had  never  been  made,  any  thing  herein  contained 
to  the  contrary  notwithstanding." 

Obtervatians] — By  these  acts  it  will  be  observed,  that  horse  racing  for  ObMnrttloitt. 
less  than  50/.  is  prohibited.     A  match  for  25/.  per  side,  is  a  match  for  50/. 
within  the  act  Belmead  v.  GaUy  4  Burr,  2432 ;  1  £/.  Rep,  671,  S.  C. 

A  wager  that  a  single  horse  should  run  on  the  high  road  from  A.  to  B., 
and  should  perform  that  dbtance  in  a  shorter  time  than  two  horses  placed, 
one  at  A.  and  the  other  at  any  distance  on  the  road  the  owner  should 
please,  was  held  a  race  not  legalized  by  the  above  acts,  which  are  in- 
tended only  to  legalize  bond  fide  races  on  the  turf;  and  that,  though  the 
wager  was  above  50/.,  it  could  not  be  sued  on.  Whaley  v.  Pajot,  2B,SfF, 
51.  So,  a  wager  that  the  plaintiff  could  not  perform  a  certain  journey  in  a 
post  chaise  with  a  pair  of  horses  in  a  given  time,  is  bad.  Ximenes  V,  J^agues, 
6  T,  R,  499. 

Where,  by  the  terms  of  a  horse  race,  the  entrance  money  is  to  be  given 
to  the  second  best  horse,  and  it  is  doubtful,  on  the  wording  of  those  terms, 
whether  all  the  money  paid  at  the  enterins;  each  horse  is  to  be  considered 
as  entrance  money,  the  Court  will  put  sucn  a  construction  on  the  terms  aa 
will  include  the  whole  in  the  description  of  entrance  money  to  be  given  to 
the  second  best  horse,  beine  most  agreeable  to  the  13  Geo.  II.  c.  19,  s.  2 
&  7.   Doweon  v.  Scriven,  1  H.  Bl,  218. 

No  action  lies  to  recover  a  wager  betted  on  a  race  run  for  a  smaller 
stake  than  50/.  Johnson  v.  Bonn,  4  T.  R,  1. 

And  though  the  horse  race  be  for  the  sum  of  50/:  or  upwards,  and  legal, 
and  any  bet  under  10/.  by  a  third  person,  on  the  event  of  such  race,  is  le- 
gal; yet,  if  the  sum  bet  on  the  race  exceed  10/.,  the  bet  is  illegal,  voider  Uie 
statute  16  Car.  II.,  ante,  (fiaminSt  Vol.  II.,  and  cannot  be  recovered.  See 
Clayton  v.  Jenmngs,  2  Bl,  Rep,  706;  Goodbum  v.  Morleys,  2  Stra,  1159; 
Blaxton  v.  i>ye,  2  Wils.  309;  1  ChiL  CoLSUU,**  Oamhg/*  420,  n. 

It  seems,  a  party  may  recover  the  forfeit  against  the  defendant  for  his  not 
running  his  horse  against  the  plaintiff's  for  a  match  of  25/.  a  side.  4  Bwrr. 
2432. 
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See  Hi.  IforglarQ,  Vonting,  Vol.  I.;  ICarnitQ,  l^itisamf,  Vol.  III. 

A  man's  home  or  habitation  is  so  far  protected  by  the  law,  that  if  any  How  fiv  pfotsctad 
penon  attempt  to  break  open  a  house  in  the  night  time,  and  is  lolled  in  ^  ^^* 
aucfa  attempt,  the  riayer  shall  be  acquitted  and  discharged.    And  so  tender 
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ii  the  law  in  mpeot  of  the  inununity  of  a  man's  house,  that  it  will  never 
Buif^r  it  to  be  violated  with  impuni^.  Hence  in  pait  arises  the  BDimad- 
t-enion  of  the  lanr  upon  eaves  droppers,  Quitancea,  and  incciidioiieti  and 
to  this  priudple  it  miut  be  atmgned,  that  a  man  may  assemble  people  to- 
gether lawfiuly  (at  least  if  they  do  not  exceed  eleven)  without  danger  of 
raising  a  riot,  rout,  or  unlawful  atsembly,  in  order  to  protect  and  defend  his 
hoiiM ;  which  he  is  not  pennitted  to  do  in  any  other  case.  4  Biack.  Com, 
223. 

In  the  case  of  burglarv,  which  is  breakinr  and  entering  a  dwelling 
house  in  the  night  time  with  intent  to  commit  fBlonj,  it  is  a  capital  ofibncc, 
although  no  felony  be  actually  committed.  For  which  see  title  V(it{[aii!i 
Vol.  I.  Where  the  offence  fdts  short  of  burglary.  It  is,  by  statute  7  &  8 
Geo.IV.  C.39,  s.13, 13,14,  IS,  16,  made  felony — to  break  and  enter  a  houM 
or  curtilage,  and  steal  therein;  or  to  ateal  in  a  house,  any  person  therein 
bring  put  In  fear ;  or  to  steal  in  a  house  to  the  Talue  i^iL;  «'  to  break  and 
enter  shops,  &c.,  and  iteij  therein;  or  to  steal  goods  to  therahie  of  10*. 
in  the  course  of  manu&cture,  &c.  For  sU  which  cases  see  title  Xannt;), 
VoL  III. 

Ckmceming  the  breaUne  open  the  doors  of  a  house  in  order  to  anpre- 
hend  offenders,  it  is  to  be  observed,  that  the  law  never  allows  of  sucn  ex- 
tremities but  in  cases  of  necessity ;  and,  therefore,  that  no  one  can  justi^ 
the  breaking  open  another's  door  to  make  an  arrest,  unless  he  first  aignify 
to  those  in  uie  house  the  cause  of  his  coming,  and  request  then)  to  give  him 
admittance.  2  Hamk.  c.  14,  (.  1. 
3  But  where  a  person  authorized  to  arrest  another  who  is  sheltered  in  a 
house,  is  denied  quietly  to  enter  into  it,  in  order  to  take  him,  it  seems  ge- 
nerally to  be  screed  that  he  may  justify  breaking  open  the  doors  in  any 
case  where  the  king  is  party,  as  upon  a  warrant  tram  a  justice  of  the  peace 
to  find  fureties  for  the  peace  or  good  behaviour,  or  for  the  levying  of  a  for- 
feiture upon  a  penal  statute,  wh£h  gives  the  whole  or  any  part  of  such  for- 
feiture to  the  king.  2  Hcmk.  c.  14,  i.  2.    See  Kannt,  VoL  V. 

In  a  civil  suit,  an  officer  cannot  justify  breaking  o^n  an  outward  door 
or  window  in  order  to  execute  process.  If  he  do,  he  is  a  trespasser.  Fml. 
319;  TWi^&thed.  1012. 

Oattoard  doors  or  windows  are  such  as  are  intended  for  the  lecuritr  vi 
the  house  agunst  persons  from  without,  endeavouring  to  break  in.  1  Hale, 
458;  lEatCiP.  C.  323;  1  Rtiu.7A7.  These  are  protected  by  the  privi- 
lege which  has  been  before  mentioned;  hut  if  the  offlcer  find  the  outward 
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and  the  officer  put  his  ami  over  the  latch  to  open  the  part  which  was  doe-  mouie. 
ed,  upon  which  a  struggle  ensued  between  him  and  a  nriend  of  the  prison- 
er's, and,  the  officer  prevailing,  the  prisoner  shot  at  and  killed  him,  it  was 
held  to  be  murder.  Baker's  case,  1  Leach,  112;  1  EasVs  P.  C.  323.  It  is 
to  be  observed,  that  in  this  case  there  was  proof  of  a  previous  resolution  in 
the  prisoner  to  resist  the  officer,  whom  he  afterwards  killed  in  attempting 
to  attach  his  goods  in  his  dwelling-house,  in  order  to  compel  an  appearance 
in  the  county  court  The  point  reserved  related  to  the  legality  of  the  at- 
tachment 1  Rttss,  a  ^  M.  522,  2nd  ed. 

The  door  of  a  bam  standing  at  a  distance  from  the  dwelling-house,  or 
the  gate  of  a  close,  are  not  strictdy  outer  doors.  See  1  Sid,  186;  1  Keb.  698, 
S.  C;  Bac,  Ah,  «  Sheriff,"  (N  3);  but  see  9  Fin,  Ah,  US,pL  6. 

Mr.  iZiMtei/observes,  ^at  this  personal  privilege  of  an  individual,  in  respect  pririkgt  not  ex- 
to  his  outward  door  or  window,  is  confined  also  to  cases  where  the  breach  t«<l«l  to  fttwi- 
of  the  house  is  made  in  order  to  arrest  the  occupier  or  any  of  his  family,  who  **"* 
have  their  domicOe,  their  ordinary  residence,  there:  for,  if  a  stranger,  whose 
ordinary  residence  is  elsewhere,  upon  a  pursuit  take  reftige  in  the  house  of 
another,  this  is  not  the  castle  of  such  stranger,  nor  can  he  claim  in  it  the 
benefit  of  sanctuary.  Fost,  320;  5  Rep,  93.  But  it  should  be  observed,  that 
in  all  cases  where  the  doors  of  strangers  are  broken  open  upon  the  suppo* 
8iti<m  of  the  person-  sought  being  there,  it  must  be  at  the  peril  of  finding 
him  there,  unless,  as  it  seems,  where  the  parties  act  under  the  sanction  of 
a  magiBtntte  8  warrant;  2  Hak,  103;  Fost,  321 ;  1  East's  P,  C,  324;  and 
an  officer  cannot  even  enter  the  house  of  a  stranger,  though  the  door  be 
open,  for  the  purpose  of  taking  the  goods  of  a  defendant,  but  at  his  perfl, 
as  to  the  goods  being  found  there  or  not;  and  if  they  be  not  found  there,  he 
is  a  trespuser.  Cooke  v.  Birt,  5  Taunt,  765.  And  it  has  been  decided  that* 
sheriff  cannot  justify  breaking  the  inner  doors  of  the  house  of  a  stranger 
upon  suspicion  that  a  defendant  is  there,  in  order  to  search  for  such  defend- 
ant and  arrest  him  on  mesne  process.  Johnson  v.  Leigh,  6  TaunL  246, 
ante,  p.  278;  1.  Russ.  C,  ^  M.  522,  2nd  ed. 

This  privilege,  Mr.  Russell  continues,  is  also  confined   to  arrests  m  Coollned  to  anwts 
the  Jirst  instance.     For  if  a  man,   beine  legally  arrested,  escape  from  fa^^tot  to- 
the  officer,  and  take  shelter,  though  in  his  own  house,  the  ofilcer  may  ***"**" 
upon  firesh  suit  break  open  doors  in  order  to  retake  him,  having  mX 
given  due  notice  of  his  business,  and  demanded  admission,  and  been  refill* 
ed   Fost,  320;  Genner  v.  Sparkes,  1  SaUc,  79;  1  Hale,  459;  2  Hawk.  P. 
C,  e.  14,  s,  9.    If  it  bo  not  however  upon  fresh  pursuit,  it  seems  that  tha  | 

officer  should  have  a  warrant  firom  a  magistrate ;  and  it  should  be  observed| 
that  the  officer  will  not  be  authorized  to  break  open  doors  in  order  to  re- 
take a  prisoner  in  any  case  where  the  first  arrest  has  been  illegal.  1  EsuL 
P,  C  c,  5,  s,  87,  p,  324.  Therefore,  where  an  officer  had  made  an  illegal 
arrest  on  civil  process,  and  was  obliged  to  retire  by  the  party's  snapjHng  a 
pistol  at  him  several  times,  and  afterwards  returned  agam  with  assistants, 
who  attempted  to  force  the  door,  when  the  party  within  shot  one  of  the  as- 
sistants; it  was  ruled  to  be  only  manslaughter.  Stevenson's  case,  10  SL  Tr. 
462. 

It  is  a  general  mle,  that,  in  all  cases  where  the  officer  or  his  assistants,  hav-  BrasUng  opm 
ing  entered  a  house  in  the  execution  of  thkir  duty,  are  locked  in,  they  may  fcjJL^  ^*9^ 
justify  breaking  open  the  doors  to  r^ain  their  liberty.  2  Hawk,  P,  C  c.  14,         ^* 
#.  11 ;  1  East's  P,  C,  c,  5,  s,  S7,f,  324. 

See  as  to  demand  of  entrance  m  case  of  hue  and  cry,  post,  p.  281.    And  Danuid  of  cn- 
see  fiirther,  title  flRanaiU,  Vol.  V.  twnesln  huetml 

As  to  the  Duty  on  Houses,  see  title  ttocs,  Vol.  V.  HotMsduty 
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[3  Ed.  I.  c.  9;  IS  Ed.  IL;  7  Ju.  I.  c.  S]. 

'   J^ORD  Coit  laith,  that  hue  nod  cry  (called  in  ancient  records 
tt  eiamor)  do  mean  tbe  «ame  thing;  for  that  huer  in  French  \a  to  boot  or 
ihout,  in  £h^^A  to  cry.  2Intl.nS;  SInit.UG. 

But  since  it  appearetb  by  the  old  books  (of  which  alio  Lord  Cokt  ntaketh 
ofaaervalion,  2  Ititt.  173),  that  hue  and  civ  was  anciently  both  by  bom  and 
by  v(ace,  it  may  seem  that  these  two  words  are  not  synonymous,  but  that 
thi«  AnfesiiuH,  or  hooting,  is  by  the  Aom,  and  eryitig  by  the  vmce;  which  alio 
accordelh  with  the  French  word  hatchet,  wmcb  sienifieth  e  huntsman's 
horn;  so  that  hue  and  cry  in  this  sense  will  properly  signify  a  punuit  by 
horn  and  by  voice.  Which  kind  of  pursuit  of  robbers  by  blowing  a  horn, 
and  by  making  an  outcry,  is  said  to  be  pracdied  also  in  Seotlaad.  And  this 
blowing  of  a  bom  by  way  of  notice  or  intelligence,  in  other  cases  as  well  as 
in  the  punuit  of  felons,  seemeth  to  have  been  in  use  of  very  ancient  time ; 
fbr,  amongst  the  lawi  of  Widred,  king  of  Kent,  in  the  year  696,  this  is  one, 
that,  "  if  a  stranger  go  out  of  the  road,  and  neither  shout  nor  blow  ft  hom, 
h«  shall  be  taken  for  a  thief." 

Hue  and  cry  is  the  old  common  law  process  aAer  felons,  and  such  as  have 
dangerously  wounded  any  person;  and  this  bath  received  great  countenance 
and  authority  by  several  acts  of  Parliament  3  J/ale,  2SH.  Though  most  of 
such  acts  are  now  repealed  by  the  7  &  8  Geo.  IV.  c.  27. 

*  When  any  felony  is  committed,  or  any  parson  is  grievously  and  danger- 
ously wounded,  or  any  person  assaulted  and  ofiered  to  be  robbed,  either  in 
the  day  or  night,  the  party  grieved,  or  any  other,  may  resoK  to  the  consta- 
ble of  the  villi  and,  1.  Give  him  such  reasonable  assurance  thereof,  as  the 
nature  of  the  case  will  bear.  2.  If  he  know  the  name  of  him  that  did  it, 
he  must  tell  the  constable  the  same.  3.  If  he  know  it  not,  but  can  describe 
him,  he  mliit  describe  his  person,  or  his  habit,  or  his  horse,  or  such  circum- 
stances as  he  knows,  which  may  conduce  to  his  discovery.  4.  If  the  thing 
be  done  in  the  night,  so  that  he  knows  none  of  these  circumslances,  he 
ij  ihe  minibi-T 
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But  though  he  may  search  suspected  places  or  houses,  yet  his  entry  must    hue  and  cry. 
be  by  the  doors  being  open;  for  he  cannot  break  open  doors  barely  to   Breaking doon to 
search,  unless  the  person  against  whom  the  hue  and  cry  is  levied  be  there;   March, 
and  then  it  is  true  he  may ;  therefore,  in  case  of  such  search,  the  breaking 
open  the  door  is  at  his  penl :  namely,  justifiable,  it  he  be  there;  not  justifi- 
able, if  he  be  not  there.     But  it  must  be  always  remembered,  that,  in  case 
of  breaking  open  a  door,  there  must  be  first  a  notice  given  to  them  within 
of  his  business,  and  a  demand  of  entrance,  and  a  refusal,  before  the  doors 
can  be  broken.    2  Hale,  103;  2  Hawk.  c.  14,  «.  1.     Vide  ante,  278,  and 
infra. 

If  the  person  against  whom  the  hue  and  cry  is  raised  be  not  found  in  the   NoUoe  to  the  next 
constablewick,  then  the  constable  shall  rive  notice  to  the  next  constable,   «»»**bl«. 
and  he  to  the  next,  until  the  offender  be  round,  or  till  they  come  to  the  sea- 
side.    And  this  was  the  law  before  the  conquest.  3  Inst.  116. 

And  the  officer  of  the  town  where  the  felony  was  done,  as  also  every  of-  and  to  the  next, 
ficer  to  whom  the  hue  and  cry  shall  afterwards  come,  ought  to  send  to 
every  other  town  round  about  him,  and  not  to  one  next  town  only.  And 
in  such  cases  it  is  needful  to  give  notice  In  writing  (to  the  pursuers)  of  the 
things  stolen,  and  of  the  colour  and  marks  thereof,  as  also  to  describe  the 
person  of  the  felon,  his  apparel,  horse,  and  the  like,  and  which  way  he  is 
gone,  if  it  may  be.  DaU.  c.  54. 

But  if  the  hue  and  cry  be  upon  a  robbery,  burglary,  manslaughter,  or  What  ihali  he 
other  felony  conmiitted,  but  the  person  that  did  the  fact  is  neither  known    52^5Slifbe 
nor  descril>able  by  person,  clothes,  or  the  like,  yet  such  hue  and  crv  is  good,   Sol^ad. 
as  hath  been  said,  and  must  be  pursued,  though  no  person  certain  be  named 
or  described.  2  Hale,  103. 

And  therefore  in  this  case  all  that  can  be  done  is,  for  those  that  pursue 
the  hue  and  cry,  to  take  such  persons  as  they  have  probable  cause  to 
suspect,  as,  for  instance,  such  persons  as  are  vagrants,  or  such  suspicious 
persons  as  come  late  into  their  inn  or  lodgings,  and  give  no  reasonable  ac- 
count where  they  have  been,  and  the  like.  2  Hale,  103. 

By  Stat  3  Ed.  I.  c  9,  all  shall  be  ready,   and  appareled,  at  the  com-  ah  pemnt  shall 
mandment  and  summons  of  sherififs  (or  constables,  2  imt.  171),  and  at  the   ^o^  *>>• !»««  "><i 
cry  of  the  county,  to  sue  and  arrest  felons ;  on  pain  of  a  grievous  fine.    And 
if  default  be  found  in  the  lord  of  the  franchise,  the  king  shall  take  the  fran- 
chise to  himself;  and  if  in  the  sherifiT  or  other  officer,  mey  shall  have  one 
year*s  imprisonment,  and  shall  make  a  grievous  fine. 

And  the  life  of  hue  and  cry  is  fresh  suit  3  Inst.  117. 

If  the  person  pursued  by  hue  and  cry  be  in  a  house,  and  the  doors  are  BnaUng  doom  to 
shut  and  refused  to  be  opened  on  demand  of  the  constable  and  notification  ^^  "P*"^  P^* 
of  his  business,  he  may  break  open  the  doors;  and  this  he  may  do  in  any 
case  where  he  may  arrest,  though  it  be  only  a  suspicion  of  felony ;  for  it  is 
lor  the  king  and  commonwealth^  and  therefore  a  virtual  nou  onUttas  is  in 
the  case:  And  the  same  law  is,  upon  a  dangerous  wound  given,  and  a  hue 
and  crv  levied  upon  the  ofiender.  2  Hale,  102;  supra,  ana  ante,  278. 

And  it  seems  m  this  case,  that,  if  he  cannot  be  otherwise  taken,  he  may   Kfllfaig  ia  the  par- 
be  killed;  and  the  necessity  excuseth  the  constable.  2  Hale,  102.  n>^ 

If  hue  and  cry  be  raised  against  a  person  certain  for  felony,  though  pos-  ArrMting  an  ixmo- 
sibly  he  is  innocent,  yet  the  constables  and  those  that  follow  the  hue  and  *^*°*  P"*«» 
cry  may  arrest  and  imprison  him  in  the  common  gaol,  or  carry  him  to  a 
justice  of  the  peace,  to  be  examined  as  to  where  he  was  at  the  time  of  the- 
felony  conmiitted,  and  the  like.  2  Hale,  102. 

If  the  hue  and  cry  be  not  against  a  person  certain,  but  by  description  of  Ane^ins  a  person 
his  stature,  person,  clothes,  horse,  and  the  like,  yet  the  hue  and  cry  doth  ^  <>Mcnp*wo- 
justify  the  constable,  or  other  persons  foUowing  it,  m  apprehending  the  per- 
son so  described,  whether  innocent  or  guilty:  for  that  is  his  warrant;  it  is 
a  kind  of  process  that  the  law  allows  o^  not  usual  in  other  cases,  namely, 
to  arrest  a  person  by  description.  2  Hale,  103. 

In  case  of  hue  and  cry  once  raised  and  levied,  on  suf^sal  of  a  felony  AneniatiKVQA. 


eammltted,  Aodgh  In  truth  there  wai  no  felony  ccnnmitted,  vet  those  that 
i  punue  hue  and  cry  may  utett  Mid  proceed  m  if  «o  be  a  felotiy  had  been 
really  committed. 

And  therefore  the  jutUfieation  of  and  impruomnent  by  e  penon  upon 
•ntlrfdoD,  and  by  a  perwrn  (especially  a  conatable)  upon  hue  and  cry  lened, 
da  extremely  din^rj  tot,  in  the  fbrmer  case,  there  muit  be  a  felony  areired 
to  be  done,  and  ft  is  iwuable;  but  in  the  latCer,  to  wit,  upon  hue  and  cry,  it 
need  not  be  averred,  but  (he  hue  and  cry  levied  upon  Infbnnatioa  of  a  ft- 
lony  ii  auffldent,  thou^  perchance  the  Information  were  &l«e. 

And  the  reasons  hereof  are  the»e^l,  BecMue  the  constable  cannot  Mi- 
amiue  the  truth  or  falwhood  of  the  suggestion  of  him  that  first  levied  it,  for 
be  cannot  administer  to  him  an  oath ;  and  if  he  should  forbear  hii  pumiit 
of  the  hue  and  cry  till  it  be  examined  by  a  justice  of  the  peace,  the  felon 
mif^t  escape,  and  thepunuit  would  be  loat  and  fhiitlees.  2.  Because  die 
comtablc  ii^  by  the  3  £dw.  I>  c.  9,  and  wa*  by  other  acta  now  repealed,  com- 
pellable to  punue  hue  and  cry,  and  he  is  punishable,  and  m  are  those  of  the 
tin,  if  they  do  it  not.  3,  Because  he  that  fintraiselhahue  and  cry,  where 
no  Mooy  it  committed,  that  is,  he  who  giveth  the  fUae  infbnnatioa,  is  w- 
Yerely  punlshaUe  by  fine  and  impcitmment  if  the  information  be  blae. 

And  therefore,  if  he  raise  hue  and  cnr  npoi  a  peraon  that  is  innocent,  jet 
they  that  punue  the  hue  and  cry  may  juiti^  the  imprisomnent  of  that  m- 
noeent  person;  and  the  raiser  it  punitbahle:  and  by  the  same  reason,  if  he 
give  notice  of  a  felony  committed  where  there  was  m  truth  none. 

And  here  the  Justification  of  the  imprisonment  is  mixed,  partly  upon  die 
hue  and  ery,  ana  partly  upon  their  own  nispicion:  and  therefore,  1,  In  re- 
spect that  It  is  upon  hue  and  cry,  there  needs  no  averment  that  (he  fidony 
was  done,  if  Che  arrest  be  by  that  constable  that  first  received  the  informa- 
tion, and  so  raised  the  hue  and  cry ;  or  if  the  arrest  were  made  by  that  con- 
Stable,  or  those  vills  to  whom  the  hue  and  cry  came  at  the  second  hand,  it 
must  M  avetred  that  such  a  hue  and  cry  came  to  them,  puiporting  such  a 
ftlouy  to  be  done,  2.  But  also,  masmu^  at  the  hue  and  cry  neither  names 
noc  oescribet  the  person  of  the  felon,  but  only  the  felony  committed,  and 
Awefbre  the  arrest  of  this  or  that  particular  person  is  left  to  the  susmdon 
and  discretion  irf  Ae  constable,  or  of  the  peoole  of  the  second  or  thim  vill, 
he  that  anesta  any  person  upon  such  general  hue  and  cry  must  aver  that 
he  sntpecled,  and  shew  a  reasonable  cause  of  tuipidon. 

But  now,  by  stat  7  Jac  I.  c.  5,  the  constable,  or  any  diat  come  to  hisat- 
dstance,  even  in  this  case  of  hue  and  cry,  may  plead  uie  general  issne,  and 
'  e  Ihe  wliolf  niatlcr  of  111,' i"       ■         -       •  ■  -       ■  •      -• 


jBtaoff  M  mud  for  iht  Mdd  9omUy  of  W.,  thai  on  this  yreunt  day  of  ,  in  the 
fomr  of  the  reign  of  ,  betunxi  the  hours  of  three  and  four  in  the  qftemoon  of 
the  same  day,  at  a  place  called  ,  in  the  said  county  of  fV.,  in  the  King's  highway 
there,  two  malrfaetors  and  felons  to  him  the  said  A,  I.  unknoum,  in  and  upon  kim  the 
said  A.  /.,  then  and  there  being  in  the  peace  o^  God  and  of  our  lord  tlie  King,  feUmi' 
ously  did  make  an  assault,  and  him  the  said  A.  /.  then  and  there  feloniously  did 
put  in  great  fear  and  danger  of  his  life,  and  the  sum  of  ,  of  lawful  money  of  Great 
Britain,  of  the  goods  and  chattels  of  him  the  said  A,  L,  from  the  person  amd  against 
ike  wUt  <yhim  the  said  A.  I.,  then  and  there  violently  and  feloniously  did  steal,  take, 
andearry  away;  andthat  one  of  the  Sidd  malefactors  andjelons,  tohim  the  saidA,/. 
msdknospu,  is  a  tall,  strong  man,  and  seemeth  to  be  about  the  age  of  years,  is  pitted 
in  the  face  with  the  smallpox,  and  hath  the  scar  of  a  wound  under  his  left  eye,  smd 
had  then  on  a  dark  brown  riding  coat,  Ijfc.,  and  did  ride  upon  a  bay  gelding  with  a 
ttsw  on  his  forehead,  and  the  other,  8fc,  And  that  qfter  the  saidfeUmy  and  robbery 
committed,  they  the  said  malrfaetors  and  felons,  to  him  the  said  A,  L  unknown,  did  fly 
and  withdraw  themsehes  to  places  unknown,  and  are  not  yet  apprehended:  These  an 
therrfore  to  command  you  forthwith  to  raise  the  power  of  the  towns  within  your  several 
precincts,  and  to  make  diligent  search  therein  for  the  persons  above  described,  and  to 
medte  fresh  pursuit  and  hue  and  cry  rfter  them  from  town  to  town,  and  from  ectmty 
to  eomniy,  as  well  by  horsemen  as  by  footmen!  ttnd  to  give  due  notice  thereof  in  writ* 
ing,  describing  in  each  notice  the  persons  and  the  offence  aforesaid,  unto  every  next 
cmuiable  on  every  side,  until  they  shall  come  to  the  sea  share,  or  until  the  said  male- 
factors and  felons  shall  be  apprehended  s  and  all  persons  whom  you  or  any  rf  you 
shall,  as  well  upon  such  search  and  pursuit  as  otherwise,  apprehend,  or  cause  to  be  ap^ 
prehended,  as  justly  suspwt^for  having  committed  the  sidd  robbery  and  felony,  thai 
you  do  carry  forthwith  brfore  some  one  of  his  said  Mt^esiy's  justices  of  the  peace  in 
and  for  the  county  where  he  or  they  shall  be  so  apprehend^  to  be  by  such  justice  esa- 
misled,  and  dealt  withal  according  to  law.  And  hereof  fail  you  not  respectively,  upon 
Hie  peril  that  shall  ensue  thereon.     Given  under  my  himd  and  seal,  ,  in  the  said 

eoumty  of  W.,  the        day  of       aforesaid,  in  the  year  aforesaid. 
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XN  ancient  tames,  before  the  conquest,  it  was  ordained,  for  the  more  aure  Hundzsd, 
keeping  of  the  peace,  that  all  free  bom  men  should  cast  themselves  into  m  called, 
several  companies,  by  ten  in  each  company;  and  that  every  of  those  ten 
men  should  be  surety  and  pledge  for  the  forthcoming  of  his  fellows.  For 
which  cause,  Uiese  companies  in  some  places  were  called  TUJunffe,  as  oon-  Ttthii^i. 
taining  the  number  of  ten  men  with  their  families;  and  even  as  ten  timas 
ten  do  make  an  hundred,  so  because  it  was  then  also  impointed  that  ten  of 
these  companies  should  at  certain  times  meet  together  for  dieir  matters  of 
greater  weight,  therefore  that  general  assembly  was,  and  yet  is,  called  an 
Hundred,  iamb.  Const,  p.  6. 

If  any  homicide  be  conmiitted,  or  dangerous  wound  given  in  the  day-  Hundrad  lo  bt 
time,  and  Uie  offender  eac&Tpe,  the  town  shall  be  amerced;  and  if  out  of  the  ^^SpH^  ^  *" 
town,  the  hundred  shall  be  amerced.  2  Hawk,  c,  12,  s.  2. 

Tlie  statute  now  in  force  by  which  hundreds  are  liable  for  damages,  is  the 
7  &  8  Geo.  IV.  c.  31 ;  the  7  &  8  Geo.  IV.  c.  27,  repealing  all  the  prior 
statutes  relative  to  such  liability  (a). 

By  such  repeal,  it  seems  that  the  hundred  are  no  longer  liable  in  cases  LUbOityoThun- 
of  robbery,  arson,  killing  or  maiming  cattle,  cutting  down  or  destroying  ^'^  ^^  damagM. 
trees,  destroying  turnpikes  or  works  on  navigable  rivers,  cutting  hop  buids, 


III. 


(a)  See  the  extent  of  such  repeal,  tide  fttoliriOltS  illiltrfef  tO  fhnyeilS*  Vol. 


In  certun 


detlroyiiig  com  to  prevent  it  from  being  exported,  deitroying  com  going 
to  market,  or  injuring  the  honea  or  camagei  so  conveying  it,  and  wound- 
ing revenue  officere;  and  it  seenu  that  the  hundred  a  now  onlj  liable  for 
damage  done  by  riotert. 

The  7&8Geo.  IV.  c.  31,  intituled  v^n  ad  for  conioUdaling  and  amttid- 
ing  tke  Laai  in  England  relative  to  Remediei  agatiai  the  Hundred,  passed 
the  21at  June,  1827,  recites,  '  That  it  is  expedient  that  the  several  Btntute* 
now  in  force  in  that  part  of  the  united  kingdom  called  England,  relative  to 
remedie*  against  the  hundred  for  the  damage  occasioned  by  persons  liot- 
ouily  and  lumultuously  assembled,  should  be  amended  and  consolidated 
into  one  act;  and  with  that  view  the  said  statutes  are,  by  an  act  of  the  present 
session  -of  Parliament,  repealed,  from  and  aAer  the  last  day  of  June  in  the 
present  year,  except  as  to  offences  and  other  matters  committed  or  done 
before  or  upon  that  day;'  itisenacted,  "  That  this  act  shall  commence  on 
the  lit  day  of  July  in  Uie  present  year." 

Sect  2  enacts,  "  That  if  any  chiu^h  or  chapel,  or  any  chapel  for  the  re- 
ligious worship  of  persons  dissenting  from  the  united  church  of  England 
and  Irelud,  aidy  registered  or  recorded,  or  any  house,  stable,  coach  house, 
outhouse,  warehouse,  office,  shop,  mill,  malt  house,  hop  oast,  bam,  or 
etanary,  or  any  builiUng  or  erection  used  in  carrying  on  any  trade  or  manu- 
facture, or  branch  thereof,  or  any  machinery,  whether  fiznl,  or  moveable, 
prepared  for  or  employed  in  any  manufacture,  or  in  any  branch  thereof,  or 
any  steam  en^ne  or  other  engine  for  sinking,  draining,  or  working  any 
mine,  or  any  stailh,  building,  or  erection  used  in  conducting  the  buaineaa 
of  any  mine,  or  any  bridge,  waggon  way,  or  trunk  for  conveying  mineral! 
from  any  mine,  shall  be  felonioiuly  demolished,  pulled  down,  or  destiwed, 
wboUy  or  in  part,  by  any  persons  riolotuli/  aruf  lumuliuouily  (a)-  assembled 
together,  in  every  such  case  the  inhabitants  of  the  hundred,  wapentake, 
ward,  or  other  district  in  the  nature  of  a  hundred,  by  whatever  name  it 
shJlbod         ■     -   '   -   -V    .^  ,...    .,-,    «.  ,   .,. 


inated,  in  which  any  of  the  said  offences  shall  be  ci 


tiitted. 


fied  (b)  hy  the  offence,  not  only  for  the  damage  so  done  to  any  of  the  sub- 
jecta  hereinbefore  emuneratcd,  but  also  for  any  damage,  which  may  at  the 
same  time  be  done  by  any  such  offenders,  to  any  fixture,  furniture,  or  goods 
whatever,  in  any  such  church,  c1uq*el,  house,  or  other  of  the  buildii^  or 
erections  aforesaid." 

Beot,  3  i»ovidcs  and  enact*,  "  That  no  action  or  summary  proceeding 
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brought  by  virtue  of  this  act  affainst  any  hundred  or  other  like  district  shall  7*8  06o.^cai. 
be  served  on  any  inhabitant  uereof,  except  on  the  high  constable  or  some  tion  agaiiut  the 
one  of  the  high  constables,  (if  there  be  more  than  one),  who  shall,  with-  Jf^^d^'tte  h%h 
in  seven  days  after  such  service,  eive  notice  thereof  to  two  justices  of  comubie,  who 
the  peace  of  the  coun^,  riding,  or  division  in  which  such  hundred  or  dis-  ^I^Sg^Sgohr^ 
trict  shall  be  situate,  residing  m  or  acting  for  the  hundred  or  district;  and  d«fiiu]t,MwiTfaei*. 
such  high  constable  is  hereby  empowered  to  cause  to  be  entered  an  appear- 
ance in  tibe  said  action,  and  also  to  defend  the  same  on  behalf  of  the  inhabit- 
ants of  the  himdred  or  district,  as  he  shall  be  advised ;  or,  instead  of  defend- 
ing the  same,  it  shall  be  lawful  for  him,  with  the  consent  and  approbation  of 
such  justices,  to  suffer  judgment  to  ^  by  default;  and  the  person  upon 
whom,  as  hi^h  constable,  the  process  in  Uie  action  shall  be  served,  shidl, 
notwiUistanmng  the  expiration  of  his  office,  continue  to  act  for  all  the  pur- 
poses of  this  act,  until  the  termination  of  all  proceedings  in  and  consequent 
upon  such  action ;  but  if  such  person  shall  die  before  such  termination,  the 
succeeding  high  constable  shall  act  in  his  stead." 

Sect.  5  enacts,  **  That  in  any  action  to  be  brought  by  virtue  of  this  met  inhsbitants  of  Um 
agahisttheinhabitantsofany  hundred  or  other  like  district,  or  against  the  ^^SLemST' 
inhabitants  of  any  coun^  of  a  city  or  town,  or  of  any  such  liberty,  fran- 
chise, ci^,  town,  or  place,  as  is  hereinafter  mentioned,  no  inhabitant  there- 
of shall,  by  reason  of  any  interest  arising  from  such  inhabitancr,  be  exempt- 
ed or  precluded  from  giving  evidence  either  for  the  plaintiff  or  for  the 
defendants." 

Sect  6  enacts,  ^*  That  wherever  the  plaintiff  in  any  such  action  shall  if  ^^^^l^hSr 
recover  judgment,  whether  after  verdict  or  by  default  or  otherwise,  no  writ  ^?!Siceipc  of  Um 
of  execution  shall  be  executed  on  any  inhabitant  of  the  hundred  or  other  ^^^2^^*^' 
like  district,  nor  on  such  high  constable;  but  the  sheriff,  upon  the  receipt  warrant  dinctlnf 
of  the  writ  of  execution,  shall  (on  payment  of  the  fee  of  5$.  and  no  mor^,  the  treasurer  at 
make  his  warrant  to  the  treasurer  of  the  coimty,  riding,  or  division,  in  IheJSSmt!"'*^ 
which  such  hundred  or  other  like  district  shall  be  situate,  commanding  him 
to  pay  to  the  plaintiff  the  sum  bv  the  said  writ  directed  to  be  leviea;  and 
sucn  treasurer  u  hereby  required  to  pay  the  same,  as  also  any  o^er  sum 
ordered  to  be  paid  by  him  by  virtue  of  this  act,  out  of  any  public  money 
which  shall  then  be  m  his  hands,  or  shall  come  into  his  hands  before  the 
next  general  or  quarter  sessions  of  the  peace  for  the  said  county,  riding,  or 
division ;  and  if  there  be  not  sufficient  money  for  that  puinpose  before  such 
sessions,  he  shall  give  notice  thereof  to  the  justices  of  tne  peace  at  toch 
sessions,  who  shall  proceed  in  the  manner  hereinafter  mentioned." 

Sect  7.  **  And,  for  the  purpose  of  indemni^n^  the  high  constable  and  the  £[^''^5^7$'^^"' 
county  treasurer,"  it  is  enacted,  "  That  if  sucn  high  constable  of  the  hundred  tttbtotelli  o^ 
or  other  district  sued,  shall  produce  and  prove  before  any  two  justices  of  P®°*{*^  ^£^' 
the  peace  of  the  county,  ridmg,  or  division,  residing  in  or  acting  for  such  ^      scikm,  ftc 
hundred  or  district,  an  account  of  the  just  and  necessary  expenses  which  he 
shall  have  incurred  in  consequence  of  any  such  action  as  aforesaid,  such 
justices  shall  make  an  order  for  the  payment  thereof  upon  the  treasurer  of 
the  county,  riding,  or  division  in  which  such  himdred  or  district  shall  be 
situate;  and  if  in  any  such  action  judgment  shall  be  given  against  the 
plaintiff,  the  high  constable  shall  in  like  manner  be  reimbursed  for  the  just 
and  necessary  expenses  by  him  incurred  in  consequence  of  such  action, 
over  and  above  the  taxed  costs  to  be  paid  by  the  plamtiff  in  such  case;  and 
if  it  shall  be  proved  to  any  two  such  lustices  that  the  plaintiff  in  the  action 
is  insolvent,  so  that  the  high  constable  can  have  no  relief  as  to  such  taxed 
costs,  such  justices  shall  make  an  order  upon  the  treasurer  of  the  county, 
riding,  or  division  as  aforesaid,  for  the  payment  of  the  amount  of  such  tax- 
ed costs;  and  the  justices  of  the  peace  at  the  next  general  or  quarter  ses-  Rdmbuning tha 
sions  of  the  peace,  to  be  holden  for  any  such  county,  riding,  or  division,  or  «""»*!  twMurer. 
any  adjournment  thereof,  shall  direct  such  sum  or  sums  of  money  as  shall 
have  been  paid  or  ordered  to  be  paid  by  the  treasurer  by  virtue  of  any  such 
warrant  or  order  as  hereinbefore  mentioned,  to  be  raised  on  the  hunmred  or 


n-<.i.B-  odiar  &kfl  dMrtct,  agldntt  tho  Inhabitants  of  which  any  luch  aetion  ihal) 
hava  bMU  brousfat,  over  nnd  above  the  general  rale  to  be  p«td  by  nich 
hundred  or  dutilct  in  common  with  tlie  mt  of  the  coun^,  riding,  or  divi- 
don,  under  the  acti  reUting  to  coun^  rate*;  and  «uch  nun  or  fonw  ihall 
b«  isned  in  the  manner  directed  bj  tooM  acta,  and  ihall  be  forthwith  paid 
ont  to  the  ti 


lodaorpRwM-  Sect  8.  '  And  whereat  it  it  e^edient  to  provide  a  nmunaiy  mode  of 
hiiitlmandaa'  proceeding  where  the  damaoe  it  of  imall  amount;'  be  it  therefore  enacted, 
ot  ««d  3UI.  "  That  it  ihall  not  be  lawfiif  for  any  person  to  commence  any  action  against 
the  inhalritania  of  any  hundred  or  otner  like  district,  where  the  damage  al- 
lied to  have  been  sustained  by  reason  of  any  of  the  offences  in  thu  act 
mentlMied  shall  not  exceed  the  sum  of  30/.,  but  the  par^  damnified  shall, 
wMiin  MT^  days  after  the  commisdon  of  the  offence,  give  a  notice  in  writing 
of  Ut  claim  for  compensation,  according  to  the  form  in  the  schedule  here- 
nnto  mnezed,  to  the  high  constable  or  some  one  of  the  high  conitabies  (if 
th«re  be  more  than  one),  of  the  hundred  or  other  like  distnct  in  which  the 
fifftiti^  ihall  have  been  committed )  and  such  high  constable  shall,  within 
■BMU  dm  after  the  receipt  of  the  notice,  exhibit  the  same  to  some  two  hia- 
liMtaftMwactof  tbecoimty,  riding,  or  divirioDtn  which  mch  bini£«d 
or  dkbkt  ■hall  be  ritmte,  ceriding  in  or  acting  for  such  hundred  or  diatiiet, 
and  dwy  ihaU  IherM^on  apprint  a  ipecld  petty  tewion  irf  all  the  JubIjcm 
of  A*  peace  ot  the  coon^,  ndiiw,  or  division,  acting  fbr  such  hundred  or 
district,  to  be  holden  within  not  lew  than  twenty  nor  more  than  thirty  dm 
Et  after  the  exhibition  of  such  notice,  &r  the  purpose  of  hearing  and  ^ 
'  '  g  any  daim  which  may  be  then  and  there  Drought  before  them  on 


m  ■  ip^  PC 


dayi  after  sucn  appointment,  give  notice  in  writing  to  the  daimiftt,  i^  the 
dn  and  hour  and  place  ^pointed  for  holding  such  pet^  seadoD,  and  aholl 
withitt  ten  days  give  the  like  notice  to  all  tte  jastjces  actug  fbr  such  bun- 
dled or  disttietj  and  the  dainiant  is  hereby  required  to  cauae  a  notice  in 
wiiting,  in  tha  form  in  the  a^iedale  hereunto  annexed,  to  be  ^aced  on  the 
dmrch  et  ohapel  door,  or  othw  coospicuoiu  part  of  the  paiuh,  towndup, 
or  place  is  whuh  such  damage  shall  have  been  sustained,  on  two  Sundays 
preceding  Ae  day  of  holding  such  petty  sesiioo." 

SmLB  enacts  "That  it  shall  be  lawfhl  for  the  jnsdcea,  not  bdng  hss 
than  two,  at  toA  pet^  session,  or  any  a^oumment  thereof,  to  hear  and 
cxamlile  UMii  oafli  ur  nffiniiatinu  flif  cwhhfliit,  aii3  »nj-  of  tlip  inliabilanls 
of  tliir  hiiniirocl  iir  utlior  like  ilistrlct,  nnd  their  Eieverai  witne-rai's,  cnnceniini; 
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penoiM  in  whom  the  property  of  such  chapel  may  he  veited;  and  tht  anumnt  7_ft80eg.4,  cti. 
recovered  in  any  such  case  shall  be  applied  in  the  rebuilding  or  repairins 
such  church  or  chapel;  and  where  any  of  the  offences  in^his  act  mentioora  !■  c«e  of  daoMMt 
shaU  be  committed  on  any  property  bebnging  to  a  body  corporate,  such  topropwtfbdoir- 
body  may  recover  compensation  against  the  hundred  or  other  like  diBtrict,   ^^^^^"'^'^"^ 
in  me  same  manner,  and  subject  to  the  same  conditions,  as  any  person  dam- 
nified is  bv  this  act  enaUed  to  do:  Provided  always,  that  ^e  several  oon* 
ditions  which  are  hereinbefore  required  to  be  performed  by  or  on  behalf  of 
any  person  damnified,  may,  in  the  case  of  a  body  coiporate,  be  performed 
by  any  officer  of  sudi  body  on  behalf  thereo£" 

Sect  12.  'And  whereas  the  offences  for  which  compensation  is  mnted  Whmthedttnace 
by  virtue  of  tiiis  act  may  be  committed  in  counties  of  cities  and  towns,  Jl^JSSmS^of* 
or  in  such  liberties,  flranchises,  cities,  towns,  and  places,  as  iMier  do  ctey,Ac,ortoMiy 
not  contribute  at  all  to  the  payment  of  any  county  rate,  or  contribute  tibere-  {?IJJ?i^^y 
to,  but  not  as  being  part  of  any  hundred  or  other  l^e  district;  and  it  is  hundnd,  or  docs 
eiqwdient  to  provide  for  all  such  cases;'  it  is  therefore  enacted,  **That  KSontyiBte!" 
where  anv  of  the  ofifences  in  this  act  mentioned  shall  be  committed  in  a  MidiaNmty.iM- 
coonty  of  a  dtr  or  town,  or  in  luiy  such Uberty,  fianchise,  dty,  town,  or  ^S^^SiSSm^ 
plaee,  the  inhabitants  thereof  shall  be  liable  to  yield  compensation  in  tha  iNBdied. 
same  manner,  and  under  the  same  oonditionB  and  resttrictions  in  all  respects, 
aa  the  inhabitants  of  the  himdred ;  and  eveir  thing  in  this  act  in  anywise 
relating  to  a  hundred,  or  to  the  inhaHtants  taereo^  shall  equally  apply  to 
#vety  bounty  of  a  dXy  or  town,  and  to  every  such  liberty,  ftanchiee,  city, 
town,  aiKl  place,  and  to  the  inhabttants  thereof;  and  where  the  justioes  of 
the  peace  of  the  oounty,  riding,  or  division  are  exduded  firom  holding  jurie- 
dbtioa  in  any  such  liberty,  fWmchise,  dty,  town,  or  place,  in  every  sudi 
eaee  all  the  powers,  authonties,  and  duties  oy  this  act  given  to  or  impoeed 
oil  such  justices,  shall  be  exercised  and  peribnned  by  the  justices  c^the 
peaee  of  the  liberty,  fhmchise,  dty,  town,  or  place  in  which  the  offbnoe 
shall  be  committed;  and  where  the  criflfenee  shall  De  committed  in  a  county 
of  a  dty  or  town,  idl  the  like  powers,  authorities,  and  duties  shall  be  exer- 
cised and  peribrmed  by  the  justices  of  the  peace  of  such  county  of  a  dty  or 
town;  and  in  every  action  to  be  brought,  or  summary  daim  to  be  prelemd 
under  this  act  against  the  inhabitants  of  a  coun^  of  a  dty  or  town,  or  of 
any  such  liberty,  fi-anchise,  dty,  town,  or  place,  the  process  for  appearance 
in  the  action,  and  the  notice  required  in  the  case  of  the  claim,  shall  be 
served  upon  some  one  peace  officer  of  such  coimty,  liberty,  franchise,  d^, 
town,  or  place;  and  au  matters  which  by  this  act  the  high  constable  of^a 
hun^^  is  authorized  or  required  to  do  in  either  of  sucn  cases,  shall  be 
done  by  the  peace  officer  so  served,  who  shall  have  the  same  powers,  rights, 
and  remedies  as  such  high  constable  has  by  virtue  of  this  act,  and  shall  be 
subject  to  the  same  liabuities;  and  shall,  notwithstanding  the  expiration  of 
his  office,  condnue  to  act  for  all  the  purposes  of  this  act  until  the  termina- 
tion of  flJl  proceedings  in  and  consequent  upon  such  action  or  claim;  but 
if  he  shall  die  before  such  termination,  his  successor  shall  act  in  his  stead." 

Sect  13.  *  And  for  securing  the  due  execution  of  writs  in  the  Cinque  VHttiAmiatmat- 
P^irts,  and  in  places  where  writs  are  directed  to  other  officers  than  the  ^^^Sjl^ 
sheriff,  and  in  liberties  where  the  sheriff  is  not  warranted  in  executing 
writs,'  it  is  enacted,  "That  all  other  such  officers  to  whom  any  writ  of 
execution  under  this  act  shall  be  directed,  bj^  whatsoever  name  they  shall 
be  known,  shall  have  the  same  power  of  granting  a  warrant  for  payment  of 
the  sum  by  such  writ  directed  to  be  levied  as  is  nereby  given  to  the  sheriff 
in  case  of  a  writ  of  execution  directed  to  him;  and  that  every  sheriff  and 
other  such  officer  as  aforesaid  shall  have  authority  to  grant  his  warrant  under 
this  act,  notwithstanding  the  offence  shall  have  been  committed  in,  or  the 
treasurer  or  other  person  to  whom  such  warrant  fehall  be  directed  shall  le* 
side  or  be  in,  any  liberty  where  the  sheriff  or  officer  is  not  warranted  in 
exeeutiiig  writs." 

Sect  14.  'And  as  to  the  mode  of  payment  and  reimbursement  wider  Mode  or  mm- 
this  act  in  such  liberi^   firanchises,  cities,  towns,  and  places  as  con-  ^|S!|^^S£'S^* 
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7fcgoto.4,  C.8I,   tribute  b)  the  pej'meiit  of  the  county  rate,  but  not  ai  being  put  otatf 

lo-ninatKlihla     hundred,'  be  it  emuted,  "Th&t  the  Tarrant  of  the  Bhcriff  or  other  officer 

(ODDibuU^io^   upon  anj  writ  of  execution  againet  the  inhabitants  of  anj  nich  liberty, 

KMnir  rate  franchise,  cjty,  town,  or  place,  and  eveiy  order  of  justices  for  payment  to 

the  party  daianified  therein,   or  to  the  peace  officer  or  inhabiumla  thereof, 

bj  Tittue  of  this  act,  shall  be  directed  to  the  treasurer  of  the  county,  riding, 

or  division  in  which  such  liberty,  franchise,  city,  town,  or  place  shall  be 

situate,  who  is  hereby  required  to  pay  the  same;  and  the  justices  of  the 

peaee  of  such  county,  riding,  or  dinsion,  at  their  next  general  or  quarter 

seesious  of  the  peace,  or  any  adjournment  thereof  shall  direct  such  sum  or 

sums  of  money  as  shall  have  been  so  paid  or  ordered  to  be  paid  by  the 

treMurer,  to  be  raised  on  such  liberty,  fninchise,  ci^,  town,  or  place,  over 

and  above  the  general  r«te  to  be  paid  by  the  same  in  common  with  the  rest 

of  the  county,  riding,  or  division,  under  the  acts  relating  to  county  rates; 

and  mich  stun  or  sums  shall  be  raised  in  the  manner  directed  by  those  acts, 

and  shall  be  forthwith  paid  over  to  the  treasurer." 

Sect.  15.  '  And  as  to  the  mode  of  payment  and  romburaement  under  this  act 
in  coimtiet  of  cities  and  towns,  and  in  such  liberties,  franchises,  cities,  towns, 
and  places  aa  do  not  contribute  to  the  payment  of  the  general  county  ratei' 
be  it  enacted,  "That  all  sums  ofmoncj  payable  either  by  virtue  of  any  w 
of  the  sheriff  or  other  officer,  or  of  snv  order  or  orders  arising  out 
Mitioa  or  summary  claim  against  the  inhalHtants  of  any  county  of  a 
town,  or  of  any  such  hberty,  franchise,  ci^,  town,  or  place,  shall  be  paid 
out  of  the  rate  (if  any)  in  the  nature  of  a  county  rate,  or  out  of  any  nmd 
applicable  to  siioilar  purposes,  where  there  is  such  a  rate  or  fimd  therein, 
by  the  treasurer  or  other  ofiicer  having  the  collecliou  or  disbursement  of 
such  rate  or  fiind,  and  where  there  is  no  such  rate  or  fund  in  such  couDQr, 
Uber^,  franchise,  dW,  town,  or  place,  the  same  shall  be  paid  out  of  the  rat« 
or  fbud  for  the  retief^of  the  poor  of  the  particular  parish,  township,  district, 
or  precinct  therein,  where  the  offence  was  committed,  by  the  overseen  or 
other  officen  having  the  collection  or  disbursement  of  such  last-menljoned 
rate  or  fond ;  and  m  every  such  case  the  warrant  and  otders  shall  be  di- 
rected and  delivered  to  such  treasurer,  overseers,  or  other  officers  respec- 
tirdy,  instead  of  the  treasurer  of  the  county,  riding,  or  division,  as  the  case 
maj  require." 
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dating  and  amemUng  the  laws  in  England^  relative  to  remedies  against  tlie  hundred;**  torms. 

and  you  are  required  to  give  me  notice  of  the  day^  hour,  andpUux  appointed  for  hofd-  ' 

ing  such  petty  session,  within  three  days  after  the  justices  shall  have  appointed  the 
same.     Given  under  my  hand,  this        day  of        ,  in  the  year  of  our  Lord 

(Signed;  A,  B, 


(No.  2). 


/  HEREBY  give  notice,  That  I  shall  apply  for  compensation  to  the  justices  of  the  Notketo  be  placed 

9eace  at  a  special  petty  sessions  to  be  holden  at        ,  on  the        day  of        ,  next,  at  SSj^S^JJ^r^ 

the  hour  of         in  the  forenoon,  on  account  of  the  damage  which  I  have  sustained  by  other  coiwpicuoiu 

means  of  [here  state  the  offence,  the  time  and  place  where  it  was  committed,  and  pvt  ^  the  pulsh, 

the  nature  and  amount  of  the  damage,  in  the  same  manner  as  in  the  preceding  (^^Bou^may*' 

form].     Given  under  my  hand,  this        day  of        ,  in  the  year  of  our  Lord        .  be). 

(Signed)  A.  B. 

See  l^ue  an\t  CrS,  ante,  280. 


f^unting.    See  ffiame,  Vol.  11. 


l^ttsbanlK  iC  JSRifty  when  Evidence  for  or  against  each  other, 
see  JEb^tntty  Vol.  II.  p.  66,  67;  when  Husband  liable 
for  Offences  of  Wife,  see  WUUy  Vol.  V. 


IStftntitV!. 

A.S  to  proof  of  identity,  see  title  ISbilynuc,  Vol.  II.  p.  22. 

Where  a  person  convicted  of,  or  outlawed  for,  a  criminal  offence,  being 
asked  what  he  has  to  allege  why  execution  should  not  be  awarded  against 
him,  pleads  diversity  of  person;  a  jury  shall  be  impanneled  to  try  this  col- 
lateral issue,  viz,  the  identity  of  his  person.  4  Com,  396.  See  further  as  to 
this,  1  Chit,  C.  L,  423,  777. 


Ibtot.    See  post,  %nmtk»y  Vol  III. 


ftU  ^^ons.    See  Fagrantt,  Vol.  V. 


niegftimacs.    See  Stastarbsf,  Vol.  I. 


BlBMSt  of  Jurora,  lee  ^utots,  Vol.  III. ;  of  Witnesses,  tee 
XUbcnn,  VoL  n.  p.83,  iiiuj  ®t(al,  post.  Vol.  V.i  of 
Prisoners,  see  ffianls,  Vol.  11.  and  Vol.  I.  p.  303. 

Imrnonilltg.   See  %Mmta,  Vol.  m. ;  ffiintnti,  Vol.  i. ;  Ui. 

Ujtal,  Vol.  v.;  md  Imd's  Cbs,  Vol.  III. 


XhB  tenn  bnparlance,  or  UemHa  toquendi,  iu  its moBt  general  lignifica- 
tjon,  means  time  given  by  the  Gnirt  to  either  party  to  aniwer  the  pleadJius 
of  bu  opponent,  and  ia  no  more  in  &ct  than  a  mere  continuance  of  the 
canM  or  prosecution  till  a  further  day. 
'  The  duTendant  was  always  bound  to  plead  directljr  tridiout  vty  imnr- 
lance,  and  now,  as  to  misdemeanors,  it  is  enacted,  by  the  statute  60  Geo. 
III.  and  1  Geo,  IV.  c.  4,  "  That  where  any  pereon  shidl  be  prosecuted  in 
'  ■  "  '  'a  Court  of  King's  Bench  (at  Westminster  or  Dublin),  for  any 
IT,  either  by  information  or  by  indictment  there  found,  or  re- 
moved into  that  Court,  and  shall  appear  in  term  time  in  either  of  the  laid 
Cooiti  roqwotively,  in  peMon,  to  onsver  to  Nch  iudictmeat  or  information, 
such  defendant,  upon  being  charged  therewith,  shall  not  be  pennitted  to 
imptiie  to  a  fbUowing  term,  but  shall  be  required  to  plead  or  demur  there- 
to, within  four  days  from  the  time  of  his  or  her  appearance ;  and  in  de- 
fault of  his  or  her  pleading  or  dcmurrine  within  four  daya  as  aforesaid, 
judgment  may  be  entered  against  the  defendant  for  want  of  a  plea,-  and  in 
case  such  defendant  ghall  ^pear  to  such  indictment  or  information  by  his 
or  her  derl  or  attorney  in  Court,  it  shall  not  be  lawfid  ibr  such  defendant 

to  imnarle  to  sfolloi '  "     '    ' ' ~'""       '•-'-■      •     • 

may  forthwilh  be  gi' 
formation  enforced,  < 
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Xmpostow.  See  Jfalst  pcettntw,  Vol.  11.;  UUHgton,  VoL  V. 

Fagrantt,  Vol.  V. 


X  HE  right  to  impress  a  foreigner  for  the  royal  navy,  and  the  exemption  Right  to. 
from  impressment,  is  foimded  on  immemorial  usage,  and,  therefore,  exists 
at  conmion  law.  R.  v.  TitbbSf  Cowp.  512 ;  4  BL  Com,  419 ;  and  is  recognized 
in  the  statutes  2 Ric.  II.  c.  4;  2P.  &  M.  c.  16,  s.  8;  5  £liz.c.  5;  19  Geo. 
III.  c.  75,  &c.  See  the  following  cases  and  decisions  collected  in  Petert' 
dorff's  Abridgment,  tit,  "  Impressment,** 

A  freeholder,  as  such,  R,  v.  Dougku,  5  East,  477;  2  Smith,  47,  S.  C,  or  who  exempt  or 
headhorough.  Ex  parte  Fox,  5  T,  R,  276,  or  a  freenum  and  liveryman  of  "^^ 
London,  are  not  exempt.  R,  v.  Young,  9  East,  466.  So,  seamen  employed 
in  the  coal  trade  are  not  privileged.  Ex  parte  Dry  dam,  5  T,  R,  417.  out 
they  were  so  if  nominatea  as  directed  hy  the  6  &  7  Wm.  III.  c.  18,  s.  19, 
whue  that  act  was  in  force.  Ex  parte  GalUle,  7  T.  R,  673.  Nor  is  an  ap- 
prentice in  the  Greenland  fishery  exempt,  after  he  has  served  three  years. 
Ex  parte  Monk,  6  East,  238.  So,  a  carpenter  in  a  coal  and  coasting  trader 
is  not  exempt  Ex  parte  Boggin,  13  East,  549.  And  the  exemption  in  the 
13  Gea  III.  c.  17,  while  that  act  was  in  force,  did  not  apply  to  a  keehnan 
navigating  down  the  Tyne  to  Shields.  Ex  parte  Softly,  1  East,  466;  Ex 
part-e  Cmruthers,  9  East,  44. 

But  a  bargeman  employed  by  the  navy  board  is  privileged.  OMtwakCt 
case,  2  BL  1207.  So  are  watermen  retained  by  fire  insurance  ofiSces.  14 
Geo.  III.  c.  78. 

A  protection  from  impressment  may  be  granted  by  the  Admiralty; 
which,  however,  does  not  seem  to  amount  to  an  exoneration.  Herbert* s 
case,  16  EaU,  165. 

A  priviWc^d  person  impressed  must  apply  for  a  habeas  corpus  for  his 
diflckarge,  £x  parte  Harrison,  2  Smith,  408,  within  the  time  mentioned  in 
the  13  Geo.  II.  e.  17.  Ex  parte  Bruce,  8  East,  27. 

A  person  who  causes  another  to  be  impressed,  when  privileged,  is  liable 
to  an  action.  Fieusier  v.  Royle,  1  Campb,  187.  So,  if  he  exceed  the  au- 
thority in  the  impress  warrant. 

In  construing  the  19  Geo.  II.  c.  30,  the  Court  held  that  the  words  '*  or 
any  other  person  whatsoever,"  mean  not  the  party  by  tohomj  but  the  party 
to  whom  the  power  of  impressing  is  given.   Spieres  v.  Parker,  1  T.R,  141. 

Care  must  be  taken  to  execute  the  warrant  of  impress  accordiDf;  to  its 
strict  letter,  otherwise  the  ofiicer  or  party  acting  unaer  it  will  not  be  pro- 
tected thereby.    See  tide  llomicOK,  VoL  III. 


Imprf^onrntnt.    See  fSixmty  ^ssault^  SSafli  Vol.  I.;  (Com- 
mitment, VoL  L ;  f^abeas  (Sorptts,  Vol.  11. 


Imtst.    See  post,  letotnuss,  Vol.  III. 


fimlo0ur(0* 


[41G«..  III.  (u.  i.)cl08;  l&SGeo.  IV.  e.!3]. 

XnCLOSURES  of  conunonB  and  wa>l«a  are  now  iuuBlIy  regulated  hj  Ic^ 
cal  atatules,  subject  to  and  adopting  the  provisions  of  llie  following  general 

Inclosure  bills  are  not  to  be  considered  merely  as  private  acts.  1  Alt. 
281. 

See  as  to  inclosures  in  general,  and  the  rights  thereunder,  Woolrj/ck  oa 
Commoiu,  and  the  cases  cdlected  in  Harriton'tDigeit,  lit  "Commwu"  (a). 


le  bj  tirme  of  the 
nipect  of  the  IntereM  or  preper- 
vhich  luch  allotmeat  should  be 


becsDie  Ihey  were  frecbold  before  the 
indiMurei  njucel^,  the  freehold  of  the 
lard.  Dm  i.  Ltaa  t.  Dmutm,  2  M,  i 
&1TS. 

Bot  the  legal  freehold  dou  not  ml  in 
■he  alloltee  until  the  execution  and  pro- 
clsmadon  of  the  awird.  Farrer  r.  Bil- 
lingiiB.^  ^.  ITl.puf,  302.  H.  (d). 

No  technicil  fbnn  ii  neccMuy  in  the 
'.  Clarkten,   S  Bt.   Rep. 


■ward.    Pick  < 
1318. 


Where  commiuiDneri  under 
cloiDni  set  awuded  thu  certun  p 
entitled  lo  s  right  of  commoa  In 
commoDsble  Undi,   "should,  ft 

[hL-r.:nl^Fr,  mt  mill  er>iuv  tlir^  sil 


they  hid  In  respect  oT  the  waste  Undi 
before  the  pssBDg  of  the  act.  The  com- 
misuoners  allotled  lo  the  rector  lands  in 
W.,  Unds  in  S.,  and  lands  in  A.;  such 
lands  were  more  thsn  two-fifteenths  of 
the  Unds  indosed  in  S.  and  A.,  bat  less 
than  two-fifteenths  of  the  lands  indoied 
in  W.  8.  and  A.  Ko  one  of  the  allot- 
ments was  exprened  in  the  swanl  to  be 
in  Leu  of  the  leetor's  tithe*  in  W, : — 
Held,  that  the  commisdoner*  had  not 
msde  the  rector  any  allolmrat  in  lien  of 
hii  tithes  In  W.,  and  that  his  ligtu  to 
tithes  In  kind  there  was  rcserred  to  him 
by  the  saring  clause.  Oi^tr  r.  Walktr, 
6  S.  4  A.  31  j  S.  C.  4  A  ^  C.  U)  and 
see  CkafftU  i.  BmmIiim,  SD.^a.  CTSi 

-  "     II.  SfC.  atiJ. 


Indosures. 

By  itat  41  Geo.  III.  (U.  K.)  c.  109,  8. 1,  after  reciting,  *  That,  in  order  to 
diminish  the  expense  attending  the  passing  of  acts  of  mclosure,  it  is  expe- 
dient that  certain  clauses  usually  contained  in  such  acts  should  be  com- 
prised in  one  law,  and  certain  reflations  adopted  for  facilitating  the  mode 
of  proving  the  several  facts  usually  required  by  Parliament  on  the  passing 
of  such  acts;'  it  is  enacted,  **  That  no  person  shall  be  capable  of  acting  as 
a  commissioner  in  the  execution  of  any  of  the  powers  to  be  given  by  any 
act  hereafter  to  be  passed  for  dividing,  allotting,  or  inclosing  any  lands  or 
groundit,  except  the  power  of  signing  and  giving  notice  of  the  first  meeting 
of  the  commissioner  or  commissioners  for  executing  any  such  act,  and  of 


293 


41  Geo.  S.  c.  100. 


No  penoD  to  act 
as  a  comminkMier 
UDder  anv  future 
actnf  Indonire, 
except  tignlng  no- 
tice of  arst  meet- 
ing, and  adminU- 
tertqga&oath. 


80  as  to  subject  him  to  the  payment  of 
the  com  rent  in  arrear;  and  the  tenant 
coming  in  under  him  was  liable  to  be 
diatrained  upon  for  such  payment.  New" 
Ung  V.  Pearee,  2  D,  ^  B.  607 1  I  B,  ^ 
C.  487,  S.  C. 

By  an  inclosure  act,  referees  were  ap- 
pointed to  ascertain  the  average  price  of 
com  for  fourteen  years  preceding  the 
week  after  the  close  of  Easter,  neit 
after  the  division  and  allotments  un- 
der the  Inclosure  acts  were  finished, 
and  the  exact  amount  of  a  yearly  com 
rent  in  lieu  of  tithes  was  to  be  declared 
by  an  order  of  quarter  sessions.  The 
referees  detivered  their  report  in  the 
Court  of  quarter  sessions,  who  ordered  it 
to  be  filed :  Held,  that  this  was  not  an 
order  as  required  by  the  statute,  declar- 
ing the  exact  amount  of  the  yearly  corn 
rent  in  the  manner  therein  directed. 
Bendshyte  v.  Peorte,  4  Moore,  99 ;  IB. 
Sf  B.  460,  S.  C. 

An  inclosure  act  directed  that  the 
commissioners  should  set  out,  allot,  and 
award  certain  portions  of  lands  out  of  the 
commons  to  be  inclosed,  to  the  impropri- 
ate rectors  and  curate,  in  lieu  of  all  great 
and  vicarial  tithes ;  and  the  commission- 
en  were  then  required  to  distinguish,  by 
their  award,  the  several  allotments  to 
soch  rectors  and  curate  respectively; 
and  the  tame  allotments  were  thereby 
declared  to  be  in  full  satisfaction  and 
discharge  of  all  tithes:  Held,  that  the 
tithes  were  not  exdnguished  until  the 
commiaiioners  had  made  their  award. 
BIUm  v.  Amivm,  5  B.  4*  ^.  47;  \  B.  tf 
C.  70;  %D,SfR.  161,  S.  C. 

Where,  therefore,  to  an  action  of  co- 
venant for  not  setting  out  tithes  of  cer- 
tain garden  ground,  ti^e  defendant  plead- 
ed ihit  above  act,  by  which  the  plaintiff 
received  an  allotment  of  waste  lands  In 
the  parish,  in  lieu  of  tithe,  but  omitted 
to  allege  that  the  commissioners  under 
the  act  had  made  their  award  in  pursu- 
ance thereof;  after  a  finding  for  the  de- 
fendant by  the  Jury,  upon  an  issue  of 
fact,  the  Court  entered  judgment  for  the 
plaintiff  aoii  obUante  vtrtdieio.  EUu  v. 
^misM,  3 /).  4*  iZ.  87 ;  1  J}.  4>  C.  78,  S.  C. 

Where  commiasbners  under  an  in- 
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closure  act,  of  1769,  were  to  make  allot-  Mines, 
ments  to  persons  possessing  interests  in 
the  contiguous  townships  of  A.,  B.,  and 
C,  and  they  made  allotments  to  a  rector 
in  B.  and  C.  In  respect  of  tithes  and 
glebe,  to  which  he  was  entitled  in  those 
townships,  and  in  A.  in  respect  of  glebe, 
to  which  he  was  entitled  In  A.,  but 
omitted  to  make  any  specific  allotment 
in  A.  in  respect  of  tithes  to  which  he 
was  there  entitled: — Held,  as  the  act 
contained  a  saving  clause  for  all  persons 
other  than  those  to  whom  the  allotments 
or  compensations  should  be  made  in  re- 
spect of  their  several  interests,  that  the 
rector  was  not  barred  from  suing  for  his 
tithes  in  1825,  although  the  award  was 
to  be  final,  unless  appealed  against  in 
six  months.  Thorpe  v.  Cooper,  (in  error), 
6  iTin^.  116;  2M,J^P.  245,  S.'  C. 

Where,  by  the  terms  of  an  Inclosure 
act,  for  Inclosing  the  wastes  of  a  manor, 
a  certain  portion  was  to  be  made  to  the 
lord  in  lieu  of  his  right  and  interest  in 
the  soil,  and  the  residue  was  to  be  allot* 
ted  to  the  several  tenants  In  fee,  dis- 
charged from  all  customary  tenures,  &c., 
a  saving  clause,  reserving  to  the  lord  all 
seigniories  incident  to  the  manor,  and  all 
rents,  fines,  services,  &c,  and  all  other 
royalties  and  manorial  jurisdictions  what- 
ever, will  not  reserve  mines  under  those 
allotments  to  the  tenants,  though  it  ap- 
pear that  there  was  a  subsisting  lease  of 
such  mines  at  the  time  the  act  passed, 
granted  by  the  lord  of  the  manor. 
Townley  v.  Oibeon,  2  T.  R,  701. 

To  make  a  title  to  an  allotment,  under  Evidence, 
an  inclosure  act,  of  a  sixteenth,  to  be  set 
out  for  the  person  claiming  to  be  lord  of 
a  certain  manor.  It  u  sufficient,  on  the 
trial  of  an  issue  under  the  act,  to  shew 
that  be  is  owner  of  the  toil,  and  It  need 
not  be  proved  that  there  Is  such  a  ma» 
nor  existing  In  law,  or  that  the  claimant 
Is  lord,  properly  so  called.  Smith  v.  SnUih, 
2  Price,  101. 

The  commissioners'  allotment  must 
be  produced.  Bendthytt  v.  Pearte,  4 
Moore,  99;   1  S.  4*  B.  460,  S.  C. 

An  inhabitant  of  the  parish  Is  a  com- 
petent witness.  MeredUk  v.  GUpim,  6 
Prim,  146. 


291-  Intlosmts. 

41  Gen.  3.  c.  iw-  adminiitering  the  oath  or  afflniiBtion  hereinafter  directed,  untQ  be  studl 
uniii  haiiuii  hare   have  Uken  and  aubscribed  the  oath  or  aflirmation following: 

hii^'ilJ^Ilcrt.  "  '.  -*■  *-.  ''•  ™".  L"''  "^'ns  <»"  "f  "«  1«"P'«  "^l«d  Qmken,  dc  ultmnfy  ^f- 
firm],  that  I  will  failh/uay,  tmparlially,  Md  lumallg,  aeecnUmg  to  Ike  bal  of  my 
tkill  vtd  abitilgt  ^^eutt  ttud  perform  tht  teverat  Inult,  ptrvtrtt  aai  anihorUigt  vttl~ 
tda»d  moud  inmt  at  a  anmuiuiier,  bg  rirlat  a}  an  act  far  [here  InwTt  Ihc  title 
of  the  aclj,  accBrdhtg  lo  tjuily  and  good  cotuciaice,  and  ailhout  fawmt  or  nffielioK, 
pnJMdkt  «■  parliahty,  to  an<,  ptruK  or  pirnmt  nikamntver.         ^  j^,^  ^  g^ 

OnUwnitiFpohit-   Which  oath  oraffinnationil  shall  he  lawfiil  for  any  one  of  the  commiasionera, 

mUtloiwnio'be"     where  more  than  one  shall  be  appointed  by  any  such  act,  or  any  one  justice  of 

cnrDiIni  witii  ihi     the  peace  for  the  county  within  which  theaaidlandaor  ground  Hhail  besitu- 

■dmiiiuLuivu'''   ate^  where  only  one  commiuioner  shall  be  so  appointed,  to  administer,  and 

do™.  they  are  hereby  re»pectively  required  to  adininiateT  the  samej  and  the  taid 

oath  or  affirmation,  so  to  be  taken  and  subscribed  by  each  conunisaioner,  and 

■1m  the  Bwointment  of  every  new  commissioner,  dhall  be  annexed  to  and 

enrolled  with  the  award  of  any  commissioner  or  commissionera,  and  a  copy 

of  the  enrolment  thereof  shall  be  admitted  as  legal  evidence." 

I'oinniiidoiieniAv       Sect  3  enacts,  "  That  every  person  appointed  a  commissioner  in  or  by 

l«Jwitk«of'w(h   virtue  of  any  such  act,  who  shall  refuse   or  decline  to  act  as  such,  shall 


fi! 


e  notice  in  writing  to  the  other 


o  reftise  or  decline  acting  as  a  commissioner  (a) :  Vto- 
iiinXi*"  vid«d  always,  llist  no  such  commissioner  shall  be  canable  of  bring  apui^ 
i^iS^^  chMer  of  any  part  or  parts  of  the  lands,  tenements,  or  tiereditaments  within 
in  In  be  any  parish  in  which  the  lands  and  grounds  intended  to  be  inclosed  are 
[■limit'  ^lunte^  either  in  his  own  name,  or  in  the  name  or  names  of  any  person  or 
pertons,  until  five  years  after  the  dati?  and  execution  of  the  vinai  to  be 
made  by  any  such  commissioner  or  commisdonets." 
^""'7 '°  SeeL  3.  '  And  whereas  disputes  or  doubts  may  arise  concerning  the 
^"of  boondaiies  of  parishes,  manors,  hamlets,  or  districts  to  be  divided  and  in- 
■"(tp  it  cloMd,  and  of  parishes,  manors,  hamlets,  or  districts  adjoining  thereto;'  it 
^fi^  is  tbeiefore  enacted,  "  That  the  commisdoner  or  commissioners  appranted 
in  or  bv  virtue  of  any  such  act  shall,  and  he  or  they  is  and  are  hereby  au- 
thorised and  required,  by  examination  of  witnesses  upon  oath  or  affirmation 
(which  oath  or  afBrmation  any  one  of  such  commission  ctB  is  hereby  em- 
powered to  administer),  and  by  such  other  legal  ways  and  means  as  be  or 
they  shall  think  proper,  to  inquire  into  the  boundaries  of  aucb  several  par 
rishea,  manors,  hamlets,  or  districts;  and  in  case  it  shall  appear  to  such  com- 
commissioners  that  the  boundaries  of  the  same  respectivdy 


Sndostuts. 
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parishes,  manors,  hamlets,  or  districts  (a) :  Provided  alwa3r8,  that  such  com-    41  Geo,  s,  c.  im. 
missioner  or  commissioners  (before  he  or  they  proceed  to  ascertain  and  set 
out  the  boundaries  of  such  parishes,  manors,  hamlets,  or  districts),  shall,  and 
he  or  they  is  and  are  hereby  required  to  give  public  notice,  by  writing  un- 
der his  or  their  hands,  to  be  affixed  on  the  most  public  doors  of  the  churches 
of  such  parishes,  and  also  by  advertisement  to  be  inserted  in  some  news- 
paper to  DC  named  in  such  act,  and  also  by  writing  to  be  delivered  to  or  left 
at  the  last  or  usual  places  of  the  abode  of  the  respective  lords,  or  stewards 
of  the  lords,  of  the  manors  in  which  the  lands  and  grounds  to  be  inclosed 
shall  be  situate,  and  of  such  adjoining  manor  or  manors,  ten  days  at  least 
before  the  time  of  setting  out  such  boundaries,  of  his  or  their  intention  to 
ascertain,  set  out,  determme,  and  fix  the  same  respectively;  and  such  com-   commiakmento 
missioner  or  commissioners  shall,  within  one  monm  after  nis  or  their  ascer-  catueadMcriptioii 
taining  and  setting  out  the  same  boundaries,  cause  a  description  thereof  in   be^Mh^oedto' 
writing  to  be  delivered  to,  or  left  at  the  places  of  abode  of  one  of  the  church-   one  of  the  dnncfa- 


(a)  The  determination  of  the  com- 
misnoners  under  an  inclosure  act,  as  to 
the  boundaries  of  a  parish  to  be  inclosed, 
is  not  condttsiveof  the  &ct  asto  what  were 
die  boundaries  antecedently  to  such  de- 
terminatioD.  R,  v.  St.  Mary,  in  Bury 
St.  Bdmundt,  A  B.  8f  A.  462.  Order  of 
removal  from  Rmigham  in  Suffolk,  to 
St.  Mary,  in  Bury  St.  Edmunds.  Con- 
finned  by  sessions  subject  to  the  opin- 
ion of  K.  B.,  on  the  following  case: — 
The  pauper,  in  1783,  gained  a  settlement 
by  hiring  and  service,  in  a  house  called 
Bldo  Farm,  which  lay  partly  in  Rougham 
and  partly  in  St.  Mary,  in  Bury.  He 
had  at  different  times  afterwards,  in  the 
course  of  30  years  and  upwards,  and  up 
to  the  tinoe  of  the  removal,  been  reliev- 
ed by  Rougham,  while  living  in  another 
parish.  In  the  years  1813  and  1814, 
separate  indosures  took  place  of  lands 
in  Rougham  BXiA  Bury,  Under  the  Aocig- 
kam  indosore  act,  in  1813,  the  commis- 
sioners»  in  their  award,  ascertained  and 
fixed  the  boundary  line  between  Roug- 
ham and  St.  Mary^  in  J^ary,  and  thereby 
induded  within  Uie  latter  the  apartment 
in  which  the  pauper  slept  during  his 
sendee  at  the  Eido  Farm;  and  the  com- 
misdoaer  under  the  Bury  indosure  act, 
in  1814,  also  ascertained  and  fixed  the 
boondaries  of  Bury  by  his  award,  and 
thereby  fouud  and  declared,  that  the 
boundary  of  the  parish  of  St.  Mary  in 
Bury  proceeded  along  the  boundary  of 
Rougham  parish,  through  the  Eldo  Farm 
house,  as  the  same  had  been  ascertained 
and  fixed  under  the  Rougham  inclosure. 
In  a  perambolation  also  made  subse- 
quently to  these  acts,  the  parishioners  of 
Bury  induded  the  apartment  in  which 
the  pauper  slept  within  the  parish  oiSt. 
Mary  in  Bury,  These  facts  being  proved 
by  the  respondents,  theappdlants  con- 
tended, that  the  boimdary  line  set  out  by 
the  commisBoneis  was  not  cotidusive  as 
to  the  actual  boundary  before  the  award, 
and  tendered  to  the  Court  evidence  to 


prove,  that,  before  the  inclosure  acts,  the 
spot  in  question  was  in  Rougliam.  This 
evidence  was  objected  to ;  and  the  ses- 
sions, considering  the  award  of  the  com- 
missioners as  retrospective  and  conclu- 
sive, rejected  the  evidence,  and  confirmed 
the  order  of  removaL — After  argument, 
Abbott,  C.  J.,  said,  <*  It  seems  to  roe,  that 
great  mischief  might  fi>lIow,  if  the  Court 
were  to  hold,  that  the  deddon  of  the 
commissioners  in  this  case,  as  to  the 
boundaries  of  the  parish,  was  condudve, 
and  at  the  same  time  retrospective;  for 
many  cases  may  be  put,  both  of  fines  of 
lands  and  wills,  in  which  such  a  deciaoii 
might  nuterially  affect  the  rights  of  third 
persons.  The  best  and  safest  course* 
therefore,  will  be,  to  hold  such  determi- 
nation not  to  be  condudve  evidence  of 
what  the  boundaries  were  previoudy  to 
the  period  when  it  was  made.  In  that 
case  the  sesdons  ought  to  have  received 
the  eridence  which  they  have  r^ectedi 
and  I  think,  therefore,  that  the  order  of 
sessions  should  be  quashed,  and  the  case 
sent  back  to  be  re-heard."  The  other 
judges  concurring — Case  sent  back  to 
the  sessions. 

By  a  private  indosure  act,  commis- 
sioners were  directed  to  fix  and  settle  the 
boundaries  of  a  parish  in  a  certain  man- 
ner therdn  spedfied,  and  to  advertise  ia 
a  provtndal  newspaper,  a  description  of 
the  boundaries  so  fixed  and  settled.  The 
boundaries  so  fixed  and  settled  were  also 
to  be  inserted  in  the  award  of  the  com- 
nnssioners,  and  to  be  final,  landing,  a&d 
condudve.  The  commisdoners  haviag 
fixed  and  settled  the  boundaries  in  the 
mode  spedfied,  duly  advertised  a  de- 
scription of  them;  but  the  boundaries 
mentioned  in  the  award  varied  fhmi 
those  which  had  been  advertised.  Held, 
that  the  commisdoners  had  not  pursued 
the  authority  given  by  that  act,  and  that 
thdr  award  was  not  binding  as  to  the 
boundaries  of  the  parish.  R,  v.  Wash' 
ftfoo*,4  £.^C.  732;  7  D.^Jl.  821,&C. 
2 


Boaadartas. 


wardeni 
reipective  lords 
sons  interested 


Inclosuttft. 

ra  o{  the  poor  of  the  ropective  paiisheB,  and  hImi  of  inch 
tr  steward! :   Provided  alvrayB,  that  if  any  pcraon  or  per- 
1  the  determinatioQ  of  the  said  conunissioner  or  commis- 
rs  reipecdng  the  said  boundaries  shall  be  diisalisfied  with  such  deter- 
mination, such  person  or  persons  may  appeal  to  the  jusdcei  of  the  peace 
acting  ia  and  for  the  county  in  which  such  lands  or  grounds  shaU  be  uUiate, 
at  any  general  quarter  session  of  the  peace  to  be  holden  within  four  calen- 
dar months  next  after  the  aforesaid  publication  of  the  said  boundaries,  by 
deliveting  or  leaving  such   description  as  aforesaidi  the  party  or  partiea 
Dcdikin  II  ihe       Ti)«Hng  nicb  appeal  (a)  giving  eight  days'  notice  of  such  appesJ  and  of  the 
•attoutobcau].  „i^(tg|.  thereof  m  writing  to  thecommiMionera;  and  thedecipion  of  the  said 
juitices  therein  shall  be  final  and  conclusive,  and  shall  not  be  removed  or 
removable  by  certiorari  or  any  other  writ  or  process  whatsoever,  into  any 
of  hi*  Mqesty's  Courts  of  record  at  Westminster  or  elsewhere  (£)•" 
A  nirrer,  idinH-         Scct.  4  cnacts,  *'  That  a  true,  exact,  and  particular  surrey,  ai' 
■urHimi,  pUin,       ment,  plan,  and  valuation,  of  all  the  lands  and  grounds  to  be  di 
Uwiuld^Ac^'to      lotted,  and  inclosed  by  any  such  act,  and  also  of  all  the  n 
fa^  l^^!!>ui'h«!t    ^'S^  orchards,  gardens,  homesteads,  ancient  inclosed  lands  and  grounds, 


«  divided,  al- 


(■)  Where  ■  clsute  in  aprinUindo- 
■iire  act,  in  which  the  above  ^nenl 
inddiure  act  wm  recited,  gave  ui  appeal 
to  lay  person  s.ggrieved  by  any  thing 
done  in  punaance  of  that  act,  in  all  cases 
"except  u  10  luch  acts,  determinationi. 


Df  (be  < 


by  the  _ 

reded  to  be  flnal,  trindlng,  and  eonela- 
■Ive;"  and  in  order  wbi  made  by  1 CDID- 
nds^oner  and  ■  migiitrale  jDindy,  fiii 
stappiDg  ap  a  piinte  mad  lel  out  under 
the  loail  act;  Held,  thst  an  appeal  lay 
to  the  leisions  sgainit  such  order,  be- 
eaaie  It  was  not  sn  order  of  the  com- 
missIcBier  alone,  hut  of  bim  and  a  ma- 
giittate  logetber,  and  there  being  no 
words  coDliined  In  the  general  indoiaie 
act  which  rendered  the  deciiian  of  the 
comndMJoner  and  Justice  final  and  can- 


given  to  the  neit  sessions  within  sis  calen- 
dar monllu  after  the  cause  ofconipUnt,  at 
which  aid  •einooi  the  juiticei  were  au- 
thorised and  required  to  heir  and  deter- 
mine the  matler  of  luch  appeal,  and  make 
lucb  order  as  to  them  should  aeein  reason- 
able ;  the  appellsnl  moved  tbe  Court  of 
KUiORS  (In  due  time)  to  receite  attd 

which  waa  refused,  because  the  fbUowlng 
•esHoni  would  not  happen  before  the 
expiratioB  of  six  months  after  the  cause 
of  cotoplaint.  The  Court  of  King's  Bench 
hid  DO  doubt  but  that  the  clause  was 
compulsory  on  tbe  juitices  (o  n«JH  the 
appeal,  tint  not  to  TtMpitt  It,  and  (ben- 
fore  refuaed  to  grant  a  manJamai  to  the 
jutdces  to  receive  it.     A.  v.  JiuUeti  tf 


LISS. 
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within  any  such  parish  or  manor,  shall  he  made  and  reduced  into  writing  hy    4i  Cg:-.  3,  c  ina. 
Budi  commissioner  or  commissioners,  or  hy  such  other  person  or  persons  by  the  commb- 
as  he  or  they  shall  nominate  and  appoint,  as  soon  as  conveniently  may  he,   '^fji  jiSLi  w- 
for  the  purposes  of  such  act;  and  the  numher  of  acres  and  decimal  parts  of  UiepenMMmaki^ 
an  acre,  in  statute  measure,  contained  in  all  the  lands  and  grounds  directed  ^^  ""^ 
or  authorized  to  he  divided,  allotted,  and  inclosed,  and  aiso  in  all  the  an- 
cient inclosed  lands,  ^unds,  and  homesteads  aforesaid,  and  of  each  and 
every  proprietor's  distinct  property  in  the  same  respectively,  at  the  time  of 
making  such  survey  and  admeasurement,  shall  he  tnerein  set  forth  and  spe* 
ciiied;  and  that  the  said  survey,  admeasurement,  plan,  and  valuation,  shall 
he  kept  hy  such  commissioner  or  commissioners;  and  the  person  or  persons 
who  shall  make  such  survey,  admeasurement,  plan,  and  valuation,  shall 
verify  the  same  upon  oath  or  affirmation,  at  any  meeting  to  he  held  after  the 
makmg  thereof,  (which  oath  or  affirmation  the  commissioners,  or  any  one  of 
them,  are  and  is  herehy  empowered  and  required  to  administer);  and  the   piopriecon may 
proprietors  and  their  respective  agents,  and  all  persons  interested  therein,  inspect  adnwMuie- 
shall  at  all  seasonahle  times  have  hbcrty  to  peruse  and  inspect  such  admea-  SS^SdwcoScT' 
Burement  and  plan  only,  and  to  take  copies  thereof  and  extracts  therefrom 
respectively." 

Sect  5  enacts,  "  That  for  surveying,  admeasuring,  and  valuing  all  the  untU  tlw  dlTiikiii 
said  lands  and  grounds,  and  for  other  the  purposes  of  such  act,  it  shall  h^  liS^^^^^^'wi'  ^^ 
lawful  for  such  commissioner  or  commissioners,  every  or  any  of  them,  or  the  tend  It  the  ran- 
person  or  persons  to  he  appointed  by  him  or  them,  to  make  such  survey,   ^'"^''^"^^S!^  *"' 
admeasurement,  plan,  and  valuation,  together  with  their  and  every  of  their  S^StaL  tonuSe 
assistants  and  servants,  at  any  time  or  times  whatsoever,  until  sued  division  *urTC3r*»  ^* 
shall  he  completed,  to  enter,  view,  and  examine,  survey,  and  admeasure,  all 
and  every  part  of  the  lands  and  grounds  intended  to  be  divided  and  allotted, 
and  also  all  the  ancient  inclosed  lands,  grounds,  and  homesteads  directed  to 
be  surveyed,  and  to  do,  or  cause  to  be  done,  any  act  or  thing  necessary 
for  puttmg  such  act  into  execution:  Provided  always,  that  any  map  or  Mepe made st  the 
survey  made  at  the  time  of  passing  any  such  act,  which  shall  be  tendered  tta'^o'P""!"!^ 
to  such  commissioner  of  commissioners,  and  which  shall  be,  in  his  or  their  idSiJiitmakfa«  ' 
judgment,  and  to  his  or  their  satisfaction,  a  just  and  true  map  or  survey,  '^'^ oog»tfth» 
proper  for  the  purpose  of  canyinjg;  such  act  into  execution,  may  be  used  for  SaUthink lit. 
that  purpose,  if  tne  said  commissioner  or  commissioners  shall  think  fit, 
without  any  new  map  or  survey  being  made  of  such  part  of  the  lands  and 
grounds  as  shall  be  comprised  m  any  such  approved  map  or  survey  as  afore- 
said." 

Sect  6  enacts,  "  That  all  persons,  and  bodies  corporate  or  politic,  who  Oslmaiitiorrli^u 
shall  have  or  claim  any  common  or  other  right  to  or  in  any  such  lands  so  to  ^J^f^toddSr 
be  inclosed,  shall  deliver  or  cause  to  be  deuvered  to  such  commissioner  or  toThecommlt-*' 
commissioners,  or  one  of  them,  at  some  one  of  such  meetings  as  the  said  'jf^^^^^^ 
commissioner  or  commissioners  shall  appoint  for  the  purpose,  (or  within  be  SSuded?**"^ 
such  further  time,  if  any,  as  the  said  commissioner  or  commissioners  shall  7^}^!,^!!^  !?J^ 
for  some  special  reason  think  proper  to  allow  for  that  purpose),  an  account  coi!ie?tiSm'(a). 
or  schedule  in  writing,  signed  oy  them,  or  their  respective  husbands,  guar- 
dians, trustees,  committees,  or  agents,  of  such  their  respective  rights  or 
claims,  and  therein  describe  the  lands  and  grotmds,  and  the  respective  mes- 
suages, lands,  tenements,  and  hereditaments,  in  respect  whereof  they  shall 
respectively  claim  to  be  entitled  to  any  and  which  of  such  rights  in  and 
upon  the  same  or  any  part  thereof,  with  the  name  or  names  of  the  person 
or  persons  then  in  the  actual  possession  thereof,  and  the  particular  com- 
puted Quantities  of  the  same  respectively,  and  of  what  nature  and  extent 
such  right  is,  and  also  in  what  rights,  and  for  what  estates  and  interests 
they  cLum  the  same  respectively,  distinguishing  the  freehold  from  the  copy- 
hold or  leasehold;  or,  on  non-compliance  therewith,  every  of  them  making 
default  therein  shall,  as  far  only  as  respects  any  claim  so  neglected  to  be 
delivered,  be  totally  barred  and  excludea  of  and  from  all  right  and  title  in  or 

(a)  This  dsuse  extends  to  tithes.  Doe  d.  Watson  y,  Jeffertont  9  Moore,  260;  % 


upon  tnch  laudi  lo  to  be  divided  respectively,  and  of  end  fttim  all  benefit 
and  advantage  in  or  to  any  share  or  allotment  thereof;  all  which  said  rlaims 
r  account*  iliall,  at  all  aeawnable  times,  until  after  the  e: 


■aid  award,  be  open  to  the  inspection  and  pcnisal  of  all  parties  interetrtedor 
'  '    '        o  be  interested  in  the  premises,  their  respective  agents  or  attoi^ 


111^  to 
,  wbo  may  take  copiei  thereof,  o 

I  (a         if  any  person  orpenoni,  or  body  politic  or  corporate,  interested,  o. 

"  run-    ^  ^  mteraated  m  the  premises,  shall  have  any  objection  to  offer  to  any  ii 

■tni       account  or  daim,  the  particulan  of  mcb  ob|ectioD  shall  be  reduced  iiiu, 

c^h^   writing,  and  signed  by  them  or  their  respective  husbands,  niardians,  triu- 

t  thill      teca,  oommittees,  or  agents,  and  shall  be  delivered  to  the  said  commissioner 

'epkMI     "^  committioners,  at  or  before  some  other  meeting  of  such  commissioner  or 

comminionars,  to  lie  by  him  or  them  appointed  for  that  purpose;  and  no 

such  otjection   shall  afterwards  be   received,  imless  (or  some   legal  dis- 

abUity  or  ^>edal  cause  to  be  allowed  by  the  said  comminioQer  or  commis- 

SecL  7  prondet,  "  That  nothin?  herein  contained  dull  authorice  such 
i-mnmi— intinr  or  Commissioners  to  near  and  determine  any  difierence  or 
dispute  which  may  arise,  toucbinfi  the  right  or  title  to  any  lands,  tene- 
menla,  or  hereditaments,  but  such  commissioner  or  communoncrs  shall 
assign  and  set  out  the  several  allotments  directed  to  be  made  unto  the  per- 
son or  pertouB,  who,  at  the  time  of  the  division  and  inclosure,  shall  have 
the  actual  seisin  or  possession  of  the  lands,  tenements,  or  beredilanients, 
in  lieu  or  in  right  whereof  such  allotment  shall  be  respectively  made :  Pro- 
vided aiao,  i&t  no  difference  or  suit,  touching  the  title  to  any  lauds, 
tenements,  or  hereditaments,  shall  impede  or  delay  the  commissioner  or 
comnusaioners  in  the  execution  of  the  powers  vested  in  him  or  them,  by 
virtue  of  any  such  act;  but  the  division  or  inclosure  directed  to  be  made 
shaU  be  proceeded  in,  notwithstoncUng  such  difTerence  or  suit." 

Sect  8  enacla,  "  That  such  commissioner  or  commissioners  shall,  and  he 
or  they  ii  tnd  are  hereby  authorized  and  required,  in  the  first  place,  before 
he  at  they  proceed  to  make  any  of  the  divisions  and  allotments  directed  in 
and  by  any  such  act,  to  set  out  and  appoint  the  public  carriage  roada  and 
highways,  through  and  over  the  lands  and  grounds  intended  to  be  divided, 
ifotte^ai  '-^ --•  •        ■ 


i,  and  inclosed,  and  to  divert,  ti 


',  BO  as  such  roads  and  highways  shaU  be 
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the  objeetions  of  any  other  such  person,  to  any  alteration  that  the  said  com- 
missioner or  commissioners,  together  with  such  justice  or  justices,  may  in 
consequence  propose  to  make,  and  shaU,  and  he  or  they  are  hereby  requir- 
ed, according  to  the  best  of  dieir  judgment  upon  the  whole,  to  order  and 
finally  direct  how  such  carriage  roads  snail  be  set  out,  and  either  to  confirm 
the  said  map,  or  make  such  alterations  therein  as  the  case  may  require: 
Provided  always,  that  in  case  such  commissioner  or  commissioners  shall 
by  such  bill  be  empowered  to  stop  up  any  old  or  accustomed  road,  passing 
or  leading  through  any  part  of  the  old  inclosures  in  such  pariah,  township, 
or  place,  the  same  shall  in  no  case  be  done  without  the  concurrence  a^ 
order  of  two  justices  of  the  peace,  acting  in  and  for  such  division,  and  not 
interested  in  the  repair  of  such  roads,  and  which  order  shall  be  subject  to 
an  appeal  to  the  quarter  sessions,  in  like  manner  and  under  the  same  forms 
and  restrictions  as  if  the  same  had  been  originally  made  by  such  justice  as 
aforesaid.'* 
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41  Geo.  3,  c.  100. 


If  the  oommlnlan* 
era,  by  my  bBB, 
tludl  DS  cnopowcr* 
fld  to  ttop  up  any 
old  roMl.  It  dMir 
not  he  done  wlth> 
outtheonlvaf 
two  iugOem,  mad 
whIdiihsUbemb- 
Ject  to  appeal  Id 
the  quarter  lee- 


(a)  Under  this  secdon  the  coinmis- 
sioners  are  authorized  to  stop  up  or  di- 
vert footways  as  well  as  carriage  roads ; 
and  the  proviso  at  the  end  of  the  section 
is  not  confined  to  carriage  roads,  but  ex- 
tends to  every  species  of  ways.  There- 
fore, where  commissioners  were  empower- 
ed by  the  local  indosure  act  to  stop  up  all 
ways  passing  over  the  lands  to  be  inclosed, 
as  well  as  ways  passing  through  old  in- 
closures in  the  parish;  it  was  held,  that 
in  order  effectually  to  stop  up  a  public 
footway,  passing  partly  over  the  lands  to 
be  inclosed,  and  partly  over  an  old  in- 
dosure, it  was  necessary  for  them  to  have 
the  concurrence  and  order  of  two  justices: 
and  no  such  order  or  concurrence  having 
been  obtained,  it  was  held,  that  a  foot- 
way, which  the  commissioners  ordered  to 
be  stopped  up,  had  not  been  effectually 
stopped,  but  continued  a  public  footway. 
LogoM  V.  Burton,  $  B,^C.51S;  %D.3f 
JL  299,  S.  C. 

Where  an  indosure  act  authorized  the 
commissioners  to  stop  up  old  roads  in  the 
parish,  besides  those  over  the  lands  to  lie 
Indosed,  provided  it  were  not  done  with- 
out the  concurrence  of  two  justices,  it 
was,  it  seems,  considered,  that  under  this 
clause,  the  concurrence  of  two  justices 
was  necessary  to  warrant  the  stopping 
up  of  any  part  of  a  public  footway  which 
passed  through  an  old  indoeure.    Id. 

A  local  indosure  act  empowered  the 
commissioners,  wUh  the  concurrence  and 
order  t^  twojutttcee  of  the  peace,  to  ttop 
up  and  discontinue  any  of  the  roads  or 
ways,  M,  through^  over,  or  on  the  tides 
^  the  indosed  lands.  The  general  in- 
closure  act,  41  Geo.  III.  c.  109,  s.  8, 
supra,  requires  the  commissioners,  first 
to  appoint  and  set  out  the  public  carriage 
roads  and  highways,  and  to  describe  them 
by  metes  and  bounds  in  a  map;  of  all 
which  notice  is  to  be  given  in  a  public 
newspaper,  and  a  meeting  is  to  be  ad- 
vertised, whereat  any  person  aggrieved 
bjf  the  setting  oalof  such  carriage  roads. 


may  attend  and  complain,  and  a  com-  Stoppiatiip 
missioner,  or  the  commisrioners  and  two 
magistrates,  are  to  determine  such  com- 
plaints, and  to  alter  and  finally  confirm 
the  map.  It  is  then  prorided  (in  the 
same  section),  that  no  oldot  accustomed 
road,  passing  or  leading  through  the  old 
incloirares,  which  the  commUsioner  ov 
commissioners  may  be  by  any  bill  an^ 
thorised  to  stop  up,  shall  he  stopped  up 
In  any  case  without  the  concurrence  mid 
order  (^  two  justices  iff  the  peace  acting, 
&c,  and  such  order  shall  be  subject  to  an 
appeal  to  the  quarter  sessions.  By  tha 
10th  secdon  (of  the  general  act)  theeom- 
missioners  are  empowered  to  tetomienA 
appoint  such  prhnUe  roads,  &c.,  in,  evert 
upon,  and  through,  or  by  the  sides  rf  allot- 
ments, as  they  shall  think  fit,  givingsuch 
notice.  By  the  1 1th  section,  tuprmt  it  is 
provided,  Uiat  ail  roads,  ways,  andpathe, 
over,  through,  and  upon  such  lands  and 
grounds,  which  shall  not  be  set  out  as 
aforesaid,  shaU  be  for  ever  stopped  up  and 
extinguished,  and  shall  be  deemed  and 
taken  as  part  of  the  lauds  and  groinids 
to  be  dirided,  allotted,  and  indosed. 
The  commissioners  published  in  the 
newspapers  the  roads  set  out,  and  adver- 
tised the  required  meeting  also  in  the 
newspaper,  announdng  therein,  that  any 
person  injured  or  aggrieved  by  the  set- 
ting out  such  roads,  or  by  the  omieeion  of 
any  other,  might  attend,  and  they  would 
be  heard.  Af^r  that  meeting,  the  com- 
missioners and  two  magistrates  made 
and  signed  an  order  confirming  the  map, 
and  the  roads  and  footways  uerein  de- 
scribed, excepting  three  which  were  spe- 
cified, and  such  map  was  annexed  to 
the  award. — A  proprietor  of  one  of  the 
new  inclosures  brought  an  action  of  trM- 
pass  for  breaking  his  dose,  &c. ;  the  de- 
fendant justified  under  an  alleged  right 
of  way,  and  proved  an  andent  footpath 
over  die  locus  in  quo.  On  a  special  case, 
stating  that  such  old  footpath  had  been 
omitted  by  the  commissioners  in  pr^par^ 


r^^ 
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Sect.  9  enacts,  "  That  such  carriage  roadi,  to  to  be  wet  out  ai 
I  shall  be  well  Kad  sufficiently  fenced  on  both  sides,  by  such  of  the  ownen 
■^  and  propiielors  of  the  lands  and  grounds  intended  to  be  divided,  allotted, 
■  and  inclosed,  and  within  such  time  as  such  commitsioner  or  commissionetB 
'  shall,  hy  any  writing  under  his  or  their  hands,  direct  or  appoint,  and  that 
ij   it  shall  not  be  lawfiU  for  any  person  or  persons  to  set  up  or  erect  any  gate 
across  any  such  carriage  road,  or  to  plant  any  trees  in  or  near  to  tlic 
I    hedees  on  the  sides  thereof^  at  a  less  distance  from  each  other  than  &tty 
yards;  and  such  commissioner  or  commissionerB  shall,  and  he  or  they  is  ana 
are  hereby  empowered  and  required,  by  writing  under  bis  or  their  hands, 
to  nominate  and  appoint  one  or  more  surveyor  or  surveyors,  with  or  without 
a  salary,  for  the  mst  forming  and  completing  such  parts  of  the  said  car- 
h  riace  roads  as  shal!  be  newly  made,  and  for  putting  into  comolete  repair 
'*  such  part  of  the  same  as  shall  have  heen  previously  made ;  which  salary  (if 
i   any)  and  also  the  espense  of  forming,  completing,  nod  repairing  such  roads 
respectively,  over  and  above  a  proportion  of  the  statute  duty  on  the  roads  so 
-  to  be  repaired,  shall  be  raised  in  lilce  manner  as  the  charges  and  expenses 
of  obtuuine  and  passing  any  such  act,  and  of  carrying  the  same  into  exec"' 
tion,  shall  m  thereby  du'ected  to  be  raised,  and  shall  be  paid  to  such  st 
veyor  or  surreyors  on  or  before  the  execution  of  the  awaru  of  such  conun 
sioner  or  commiiaioners ;  and  in  case  the  same  shall  be  thereby  provided  to 
be  railed  by  sale  of  any  part  of  the  lands  so  to  be  divided  and  mcloaed,  that 
then  mcb  commissioner  or  commissioners  shall  moke   a  conditional  rate 
upon  the  owners  and  proprietors  of  the  same,  in  case  the  produce  of  such 
sale  should  prove  Insufficient  for  the  purposes  aforesaid ;  and  such  surveyor 
'-   or  surveyors  shall,  and  he  or  they  is  and  are  hereby  directed  to  be  in  all  re- 
spect* Bulgect  to  the  jurisdictiDn  and  control  of  uie  justice*  of  the  peace 

ing  Uumap  of  rosds,  die.,  to  be  Ml  out;  ed  in  lieu  of  iC    WhiU  v.  Sana  Ij  os- 

Ihc  Court  or£icheqnerdedded,thst  the  olher,  2  Moere,  S3. 

old  way  iMi  iiat  iloppid  up  and  (xtin-  See  further  as  to  slopping  up  ways, 

iruiilied,  according  lo  s  true  conilruction  aale,  KigtbMgt,  p.  37  to  47. 

of  the  acti  of  Psrliament,  by  whst  had  The  commlBloners  hSTS,  ja  general, 

been  done    by  the   comniiuianen  and  no  authority  to  slkil  an  andeat  towing 

msgUtntaa  fbr  Ibat  purpose,  snd  with  path.  ISmpim  v.  Seatf,  3  B.  ^  P.  196. 

that  intcndoa:  the  fWiillM  concurrence  By  ■  dsuK  In  sn  inclowre  act,  a  eoau- 

■nd  order  of  two  migiitnuci  bdng  in-  misnoncr  was  empowered  to  stop  up  any 

dispeniahlj  iiccesanry  to  the  slopping  up  way,  provided  ll  wu  done  by  (hi  order 
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actinff  in  and  for  the  county  in  which  such  roads  shaU  respectively  lie,    41  Geo,  a,  c  iw. 
and  snaD  account  to  such  justices  in  like  manner  for  all  monies  so  to  be  hy  acoMint  to  them 
him  or  them  received  and  expended,  and  for  the  re-payment  of  any  siu7>lu8  ^  ^2"***  "* 
which  may  remain  in  his  or  their  hands  to  such  persons  as  shall  have  been 
made  liable  to  contribute  thereto,  according  to  tne  proportion  so  as  above 
ascertained  by  such  commissioner  or  commissioners;  and  such  justices  shall  Justices  may  levy 
have  the  like  powers  of  levying  any  such  rate  as  may  by  them  be  thought  "^"^ 
necessary  for  the  purposes  aiforesaid,  according  to  the  proportions  previously 
ascertained  by  such  commissioner  or  commissioners,  as  if  such  surveyor  or 
surveyors  had  been  appointed  under  or  by  virtue  of  the  general  highway 
act  passed  in  the  thirteenth  year  of  the  reign  of  his  present  Majesty;  and  in  Sunwyon  iwglert- 
case  such  surveyor  or  surveyors  shall  ne^ect  to  complete  and  repair  such  ^Sib  ^SS^S^OI- 
roads  respectively  within  the  space  of  two  years  after  such  award,  unless  a  nUtedUme.tolbr- 
further  time,  not  exceeding  one  year,  shall  for  that  puipose  be  allowed  by  i^i^untoMto 
such  justices,  and  then  witnin  such  forther  time,  he  or  they  shall  forfeit  the  be  chargeable  to 
sum  of  20/L,  and  the  inhabitants  at  large  of  the  parish,  township,  or  place  tu?dut]o!%r** 
wherein  such  roads  shall  be  respectively  situate,  shall  be  in  no  wise  charged  declared  to  be 
or  chargeable  towards  forming  or  repairing  the  said  roads  respectively,  ex-  ^J^^f^*^  * 
cept  such  proportion  of  such  statute  duty  as  aforesaid,  till  such  time  as  the 
same  sludl,  by  such  justices  in  their  special  sessions,  be  declared  to  be  folly 
and  sufficienUy  formed,  completed,  and  repaired ;  from  which  tii4b,  and  for 
ever  thereafter,  the  same  shall  be  supportea  and  kept  in  repair  by  such  per- 
sons, and  in  like  manner  as  the  other  public  roads  within  such  parish,  town- 
ship, or  place,  are  by  law  to  be  amended  and  kept  in  repair." 

Sect.  10  enacts,  **  That  such  commissioner  or  commissioners  shall,  and  cc 

he  or  they  is  and  are  hereby  empowered  and  required  to  set  out  and  ap-  '^  ■P??'?  *^«- 
•f      *  1     «    'ti  f  i>    1         1     •  Tate roadSt  «c«  tei* 

point  such  private  roads,  bridleways,  footways,  ditches,  drains,  watercourses, 

watering  places,  quarries,  bridges,  gates,  stiles,  mounds,  fences,  banks, 
bounds,  and  land  marks,  in,  over,  upon,  and  through  or  by  the  sides  of  the 
allotments  to  be  made  and  set  out  in  pursuance  of  such  act,  as  he  or  they 
shall  think  requisite,  giving  such  notice,  and  subject  to  such  examination, 
as  to  any  private  roads  or  paths,  as  are  above  required  in  the  case  of  public 
roads;  and  the  same  shall  be  made,  and  at  all  tunes  for  ever  thereaner  be 
supported  and  kept  in  repair,  by  and  at  tlie  expense  (a)  of  the  owners  and 
proprietors  for  the  time  oeing  of  the  lands  and  grounds  directed  to  be  di- 
vided and  inclosed,  in  such  snares  and  proportions  as  the  commissioner  or 
commissioners  shall,  in  and  by  his  or  their  award,  order  and  direct." 

Sect.  11  enacts,  **  That  after  such  public  and  private  roads  and  ways   Thegnssandher- 
shall  have  been  set  out  and  made,  the  grass  and  nerbage  arising  thereon  SUCftodia  pra!^ 


(a)  Under  this  section  it  has  been 
held,  that  commissioners,  who  had  made 
private  roads  under  the  authority  of  that 
and  a  private  inclosure  act,  (which  said 
nothing  about  private  roads),  had  no 
power  to  make  a  rate  for  reimbuniing 
themselves  the  expenses  incurred.  Fal» 
motUh  (Earl)  v.  Richardson,  i  D,8fR, 
664 ;  3  B.  4*  C.  837,  8.  C. ;  and  see  iZ.  v. 
SLBenetUcit  ^B,8fA,  447. 

In  another  case,  where  commissioners, 
by  an  inclosure  act,  were  empowered 
{inter  alia)  to  make  roads  and  to  defray 
the  expense  by  a  rate  on  the  several  pro- 
prietors, and  they  executed  their  award 
as  to  the  allotments  before  the  roads 
were  completed,  or  sufficient  funds  were 
raised  for  that  purpose:  Held,  that  they 
might  afterwards  make  a  rate  to  defray 
the  expense  of  completing  the  roads. 
Haggtrston  v.  Dugmore,  lB,8fJ.  82. 

The  way  over   inclosures  must  be 


formed,  as  a  man  would  make  it  over 
his  own  land. 

Where  a  private  act  reserved  to  the 
lord  all  mines,  &c.,  and  the  liberty  of 
laying  waggon  ways,  &c.,  as  might  be 
necessary  for  the  full  and  complete  en- 
joyment thereof:  trespass  for  la3nng  a 
waggon  way  over  one  of  the  allotments 
in  an  improper  manner :  Held,  that  the 
real  quesdon  for  the  jury  was,  whether 
such  waggon  way  had  been  laid  in  such 
a  manner,  as  a  person  of  reasonable  or 
ordinary  skill  would  have  laid  it,  and 
such  as  a  prudent  person  would  have 
adopted,  if  he  had  been  making  the  road 
over  his  own  land,  and  not  over  that  of 
another.  Ahion  v.  Fenton,  I  B.S^C.  195. 

Where  an  inclosure  act  declared,  that 
the  roads  set  out  shall  be  repaired  by 
*'  such  person  and  persons,"  it  means 
those  only  interested  in  the  inclosure. 
R,  V.  CoUtngkam,  6T.R,  20. 


BxpcBsast  Ace.  of 
"*flr*Tic  foadSf  tum 
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ihaS  for  ever  belong  to  and  be  the  iole  right  ofthe  proprietor*  of  the  landc  and 
eroimdi  which  shall  next  a^oin  the  said  roadi  and  ways  on  cither  aide 
'  thereof,  ai  far  as  the  crown  of  the  road  (a) ;  and  all  roads,  ways,  and  path*, 
over,  through,  and  upon  eucb  lands  end  grounda  which  ahall  not  be  set  out 
ai  aforesait^  shall  be  for  ever  stopped  up  and  extinguished,  and  ihall  be 
deemed  and  talen  as  part  of  the  lands  and  grounda  to  be  divided,  allotted, 
and  inclosed,  and  shall  be  divided,  allotted,  and  inclosed  accordinriy  (A): 
provided,  that  nothing  herein  contained  iholl  extend,  or  be  conilnicd  to  ex- 
tend, to  give  such  commissioner  or  commissioners  any  power  or  authority 
M  divert,  change,  or  alter  env  turnpike  road  that  shall  or  may  lesd  over  any 
such  lands  and  grounds,  unless  the  consent  of  the  majority  of  the  tniateea 
of  sueb  turnpike  road,  assembled  at  some  public  meeting  called  for  that 
purpose,  on  ten  days'  notice,  be  lirst  hod  and  obtained." 
Coiami^aoai  la  SkU  12  enacts,  "  That  such  commiisioner  or  commisiioners,  in  makim 
>■••>  »eK<|  u>  ths  tjia  several  allotments  directed  by  any  such  act,  shall  have  due  regard, 
u  nil  u  to  ihe  "  well  to  the  situation  of  the  reapective  houses  or  homesteads  of  the  pro- 
qu*nii<7v^  1"?-  prietDts,  aa  to  the  quantity  and  quality  of  the  lands  and  grounds  to  be  al- 
„'^._u.-.'.".h  lotted  to  ihem  respectively,  so  far  as  may  be  consistent  with  the  general 
H^nd  onvc.  convenience  of  the  said  proprietors ;  and  that  such  oommissianer  or  com- 
"  misnoneri,  in  making  the  said  allotments,  shall  have  particular  regard  to 

the  convenience  of  (be  owners  or  proprietors  of  the  smallest  estates  in  the 
land*  and  grounda  directed  to  be  sJlotted  and  exchanged." 
commlBlown  SecL  13.  And,  '  Whereas  the  proprietors  and  persons  interested  in  open 

SkHinmuiobl'     common  fields,  meadows,  paaturea,  commons,  and  waste  lands,  directed  to 
uu  mgMut  wni     be  divided  and  allotted,  whose  allotments  thereof  will  be  small,  and  expen- 
lurki^uid  dE^      "''^  ^  inclose,  may  be  dcairouB  of  stocking  and  depasturing  their  allotments 
puiurcd  In  cam-    in  common,  and  of  sharing  such  produce  as  may  grow  thereon,  under  pm- 
rriMon."" '"^      P^'  r^ulstionsi'  it  is  therefore  tiirther  enacted,  "  That  such  commiadoner 
or  commissioners  shall  be,  and  be  or  they  it  and  are  hereby  fully  authoriied 
and  empowered,  on  application  of  the  parties  interested  at  their  fint  or  se- 
ccHid  meeling  for  receiving  claima,  and  on  an  attentive  view  and  full  consi- 
dantion  of  Ue  premises,  to  award,  order,  and  direct  any  such  allotmenta  to 
be  laid  together  and  ring-fenced,  and  to  be  slocked  and  de^taied  in  com- 
mon, and  to  make  such  orders  and  regulations  for  the  equitable  enjoyment 
thereof,  and  for  the  participation  ofany  produce  growing  or  to  grow  thereon, 
■•  fudi  oommissioner  or  commissioners  may  think  beneficial  uid  proper  for 
the  said  several  parties  interested  therein." 

Sett.   M   cnHcls,  ■'  'llmt  tlic   sevtral   slmrea  of  and  In  any  liinda  or 


other  time  as  such  commissioner  or  commissioners  shall,  hy  writing  under  his 
or  their  hands,  to  be  afilxed  on  the  principal  door  of  the  church  of  the  parish 
in  which  the  lands  and  grounds  shall  be  situate,  direct  or  appoint,  all  rights 
of  common,  and  all  rights  whatsoever,  by  such  act  intended  to  be  extin- 
guished, belonging  to  or  claimed  by  any  person  or  persons  whomsoever, 
bodies  pohtic  or  corporate,  in,  over,  or  upon  such  lands  or  grounds,  shall 
cease,  aetermine,  and  be  for  ever  extinguished." 

Sect.  15  enacts,  **  That  such  commissioner  or  commissioners  shall,  and 
he  or  they  is  and  are  hereby  authorized  to  set  out,  allot,  and  award  any 
messuages,  buildings,  lands,  tenements,  hereditaments,  new  allotments, 
or  old  inclosures  within  such  parish  or  manors,  in  lieu  o^  or  in  exchange 
for  any  other  messuages  (a),  buildings,  lands,  tenements,  hereditaments, 
new  allotments  or  old  inclosures  within  the  said  parish  or  manors,  or  within 
any  adjoining  parish  or  place;  so  aa  that  all  such  exchanges  be  made 
with  the  consent  of  the  respective  owners,  proprietors,  or  other  persons, 
seised  of  the  lands,  hereditaments,  and  premises  which  shall  respectively 
be  so  exchanged  as  aforesaid,  or  of  the  husbands,  guardians,  trusteea, 
committees,  or  attomies  acting  for  or  on  behalf  of  such  owners,  proprie- 
tors or  other  persons  respectively,  who  are  under  coverture,  minors,  lu- 
natics, or  beyond  the  seas,  or  under  any  other  disability  or  incapacity  of 
acting  for  themselves,  (such  consent  to  be  testified  by  writing  under  their 
respective  hands) ;  and  so  that  all  such  exchanges  be  ascertamed,  specifi- 
ed, and  set  forth  in  the  award  of  such  commissioner  or  commisnoners; 
and  so  that  all  such  exchanges  of  any  lands,  tenements,  or  hereditaments, 
belonging  to,  or  held  in  right  of  any  church,  chapel,  or  ecclesiastical  bene- 
fice, shall  also  be  made  with  the  like  consent,  in  writing,  of  the  bishop  of 
the  diocese,  and  of  the  patron  of  any  church,  chapel,  or  ecclesiastical  bene- 
fice for  the  time  being;  and  all  such  exchanges  so  made  as  aforesaid  shall 
be  for  ever  good,  valid,  and  effectual  in  the  law,  to  all  intents  and  purpoeet 
whatsoever. ' 

Sect.  16  enacts,  **  That  it  shall  be  lawfol  for  any  such  commissioner  or 
commissioners,  and  he  or  they  is  and  are  hereby  authorized  and  empowered 
(upon  the  request  in  writing  of  such  joint  tenants  or  coparceners,  or  tenants 
in  common,  or  any  or  either  of  them,  or  of  the  husbands,  guardians,  trustees, 
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41  Geo.  3,  c.  1(«. 


CommlMlonen 
may  exdumge  by 
allotmenU,  met- 
■uantr  land**  6tC; 
with  the  eoment 
of  the  propfleton, 
or,  if  bdoDging  to 
churcfaei,  Jtc.  with 
the  eowent  of  the 
Udiopaadofthe 
pstroo. 


CominiMlnnfTi 
may  make  eUot- 
ments  in  aevenlty 
lo  Joint  tenant** 
or  tenants  in  com- 


and  that  the  owners  might  fence  their 
allotments  after  they  had  been  marked, 
staked  out,  and  confirmed,  and  before 
the  assigning  the  (Hoard,  and  might  also, 
within  three  months  before  the  execution 
of  the  award,  sell  and  convey  their  in- 
terests in  the  allotments;  the  commis- 
sioners  fieing  thereby  authorised  to  al- 
lot to  the  purchasers,  and  the  latter,  af- 
ter the  execuUon  of  the  award,  to  hold 
the  alloted  lands  in  such  manner  as  the 
vendor  would  have  done,  if  there  had 
been  no  sale;  prorided  that  where  the 
allotments  were  copyhold,  the  deed 
should  be  enrolled  in  the  court  rolls  of 
the  manor,  and  that  the  purchaser  should 
be  admitted  tenant  thereto  at  the  same 
time  as  the  other  allottees  of  copyhold 
lands,  mz,  after  the  execution  of  the 
award: — Held,  that  this  authority  to 
inclose,  and  so  to  enjoy  in  severalty, 
and  the  power  to  sell  and  convey,  might 
well  (conridering  the  language  in  which 
that  power  was  given)  be  enjoyed  and 
exercised  without  the  legal  seisin  of  the 
land;  and  that,  therefore,  these  provi- 
sions not  sufficiently  countervailing  those 
of  the  general  inclosure  act,  the  legal 


freehold  did  not  pass  to  the  allottee  till 
after  the  execution  and  proclamation  of 
the  award.  Farrer  v.  Billing,  2B,8fA. 
271. 

The  preparation  of  plans  and  maps, 
for  the  purpose  of  carrying  an  indosure 
act  into  effect,  is  no  evidence  of  an  allot- 
ment under  an  act,  which  requires  an 
appeal  against  an  allotment  to  be  made 
within  six  months  after  the  canse  of 
complaint  has  arisen ;  and  it  suffices  to 
appeal  in  six  months  from  the  making 
the  conclusive  allotment.  R.  v.  Justhn 
of  Middlesex,  1  ChU,Rep.  366. 

No  technical  form  is  necessary  in  the  Fonn  of  swatd. 
award  of  commissioners  of  indosure;  but 
if  they  substantially  pursue  thdr  powers 
in  shutting  up  old  roads,  those  roads  ef- 
fectually cease.  Pick  v.  Clarke,  3  W. 
Bl.  1318. 

(a)  An  indosure  act  authorised  the 
commissioners  to  award  lands  in  ex- 
change for  other  lands:  Held,  that  they 
were  authorised  in  awarding  lands  given 
in  exchange,  partly  for  other  lands  and 
partly  for  money.  Doe  d.  St^Jfield  (LonQ 
v.  Preston,  IB.S^  C.392;  1  if.  4>  A.  11$, 
S.  C. 


ExdiBOgeoflsnds, 


o  made  tuid  dedmred, 
ir  penoni  to  whom  the 
luiner,  and  nib- 
ir  shareii  of  inch 
n  and  divimon  had  not 
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Bttornietof  such  aa  are  under  coverture,  minon,  lunatici,  orun- 
ly  other  incapaci^  as  aforesaid,  or  absent  beyond  leai),  to  make  partition 
and  division  of  the  mesnisgcs,  cottages,  tenements,  lands,  and  allotment  or 
allotments,  to  such  of  the  said  ovnera  or  proprietors  who  shall  be  entitled 
to  the  same  as  joint-tenants,  coparceners,  or  tenanla  in  common,  and  lo  allot 
the  same  accomingly  to  such  owners  and  proprietors  in  severalty ;  and  from 
and  immediately  after  the  said  allotment*  shall  be  si 
the  same  shall  be  holden  and  enjoyed  by  the  person  o: 
same  shell  be  allotted  in  aeveralty,  in  such  and  the  si 
ject  to  such  and  the  same  uses,  as  the  undivided  p 
estates  would  have  been  held  in  case  such  partition 
been  made." 

Sect.  17  enacts,  "  That  all  and  every  person  or  persons  to  whom  any  al- 
lotment or  allotments  shall  be  made  bv  virtue  of  any  such  act,  shall,  and  he, 
she,  or  they,  is  and  are  hereby  required  to  accept  his,  her,  and  their  respective 
allabnenta  within  the  space  of  two  calendar  months  next  after  the  exe- 
cution of  the  award  directed  to  be  made  in  and  by  any  such  act;  and  in 
caae  any  person  or  persons  ahall  neglect  or  refuse  to  accept  of  his,  her,  or 
their  share  or  allotment  within  the  time  before  mentioned,  such  person  or 
penona  w  neglecting  or  refilling  shall  be  totally  excluded  from  having  or 
receiving  any  estate  or  interest,  or  right  of  common  whatsoever,  in  any 
part  of  the  lands  and  grounds  to  be  divided  and  inclosed  by  virtue  of  any 

Sect.  18  provides,  "  That  it  shall  and  may  be  lawftil  for  the  retpec- 
tive  guardians,  husbands,  trustees,  committe<«,  or  attomiet,  of  aay  per- 
son or  persons  being  minors,  femes  covert,  lunatics  beyond  the  sea*,  or 
otherwise  incapable  by  law,  to  accept  any  such  allotment*  a*  shall  be 
made  by  virtue  of  any  such  act,  to  and  for  the  use  of  such  person  or  peiv 
sons  so  incapacitated  as  aforesaid;  and  also,  that  any  person  or  pereons 
entitled  to  any  allotment  or  allotments  as  tenant  or  tenants  for  life  or  lives, 
shall  he,  and  he,  she,  and  they,  is  and  are  hereby  respectively  eoabled 
and  required  to  accept  of  and  lake  such  allotment  or  allotments  respectively ; 
and  every  such  acceptance  respectively  ehall  be  and  is  hereby  declared  to 
be  valid  and  efiectual  to  all  intents  and  purppses  whatsoever;  Provided  fiir- 
thcr,  that  the  non-claim  or  non-acceptance  of  any  such  guardian,  husband, 
trustee,  committee,  or  attorney,  shall  not  exclude,  or  in  any  way  prejudice 
the  right  of  any  infant,  feme  covert,  lunatic,  or  other  person  or  persons 
being  nndcr  any  disability  or  inwipsMlj  as  eforeiwad,  w  iiba«it  bcyimd  llip 


Indostttes.  305 

shall  be  lawful  to  and  for  the  respective  parties  who  shall  be  entitled  to  have    4iGeo.3,  c.  i«B. 

and  receive  such  payments,  to  enter  on  the  said  lands,  and  cut  down,  take, 

and  carry  away,  to  their  own  use,  the  said  trees,  thorns  or  bushes,  in  respect 

of  which  the  said  payments  were  respectively  to  be  made  to  them,  at  any 

seasonable  time  or  times  within  one  year  next  after  such  neglect  or  default, 

they  doing  as  little  damage  on  the  said  lands  as  may  be." 

Sect.  21  enacts,  '*  That  whenever  any  sum  of  money  is,  under  the  pro-   Where  nranejr  b 
vision  of  this  act,  or  any  such  bill,  to  be  paid  for  the  purchase  or  excluuige   £jS  "JjJ  Jld 
of  any  lands,  tenements,  or  hereditaments,  or  of  anv  timber  or  wood  grow-  which  ought  to 
ing  thereon,  and  which  sum  of  money  ought  to  be  laid  out  in  the  purchase  SJJSiiim  to  be**' 
of  other  lands,  tenements,  or  hereditaments,  to  be  settled  to  the  same  uses,   aettkd  to  the  nine 
it  shall  and  may  be  lawful,  to  and  for  such  commissioner  or  commissioners,   ISS;JJl5^°''JCj!L 
out  of  such  sum  to  defiray  such  proportion  of  the  expense  of  passing  such   out  deftav  a  pm- 
act,  and  of  carrying  the  same  into  execution,  as  shall,  if  any,  be  charged  KJJJS^oJ^JJlJfi* 
upon  any  of  the  lands,  tenements,  or  hereditaments,  of  the  person  or  per-   the  act,  ^TmS 
sons,  body  politic  or  corporate,  trustees  or  feoffees,  in  possession  of  the  UJSJJJJUJjSw.  it 
lands,  tenements,  or  hereoitaments  so  sold  or  exchanged,  or  on  which  such   ahaU.  as  aoon  as 
timber  or  wood  actually  grew;  and  also  the  expense  of  any  permanent  im-  ^^^zSl^ . 
provement,  such  as  building,  sub-dividine,  draining,  or  planting,  and  the   chases,  and  Sthe 
like,  which  shall  in  the  ju^ment  of  such  commissioner  or  commissicmers  J5JJ'J|SK«w'5jjS 
be  proper  to  be  made,  and  snail  be  made  under  his  or  their  direction,  upon  anpUed  under'the 
any  lands  to  be  by  virtue  of  such  act  allotted  to  such  person  or  persons,   caunSmuvLv 
body  politic  or  corporate,  trustees  or  feofiees  respectively ;  and  in  case  the  nsncery. 

surplus  of  such  money  shall  amount  to  the  sum  of  two  hundred  pounds, 
then  the  same  shall,  with  all  convenient  speed,  be  invested  in  the  purchase 
of  any  lands  or  bereditaments,  which  shall  be  conveyed  and  settled  upon, 
and  subject  to  the  like  uses,  trusts,  and  limitations,  as  such  land  so  sold  or 
exchanged,  or  the  lands  on  which  such  timber  grew,  were  settled,  limited, 
or  assured;  and  in  the  mean  time,  and  until  such  purchase  can  be  made, 
such  money  shall  be  paid  into  the  Bank  of  Englano,  in  the  name  and  with 
privity  of  the  Accountant-General  of  the  high  Court  of  Chancery,  to  be  placed 
to  his  account  there  ex  parte  the  said  commissioner  or  commissioners,  with- 
out fee  or  reward,  to  the  intent  that  such  money  shaU  be  applied,  under 
the  direction,  and  with  the  approbation  of  the  said  Court,  to  be  signified  by 
an  order  made  upon  a  petition,  to  be  preferred  in  a  summary  way  by  the 
person  or  persons  who  would  have  been  entitled  to  such  lanoi,  tenements, 
and  hereditaments,  or  timber  respectively,  either  in  or  towards  the  redemp- 
tion or  purchase  of  land  tax,  or  towards  the  discharge  of  any  debts  or  in- 
cumbrances affecting  the  lands  or  hereditaments  so  purchased  x>r  exchang- 
ed, or  on  which  such  timber  grew,  or  until  the  same  shall,  upon  the  like 
application,  in  a  summary  way,  be  laid  out  by  order  of  the  said  Court  in 
the  purchase  of  other  lands  or  hereditaments  to  be  settled  to  the  like  uses; 
and  m  the  mean  time,  and  until  order  can  be  made,  such  money  may,  by 
order  of  the  said  Court,  be  laid  out  in  some  of  the  public  funds,  or  on  go- 
vernment or  real  securities,  and  the  dividends  or  interest  arising  therefrom, 
shall,  by  order  of  the  said  Court,  Be  paid  to  such  person  or  persons,  as 
would,  ror  the  time  being,  be  entitled  to  the  rents  ana  profits  of  such  lands, 
tenements,  and  hereditaments,  so  to  be  purchased,  conveyed,  and  settled." 

Sect  22  provides,  "  That  if  any  such  money  shall  be  less  than  the  sum   If  such  money  be 
of  two  hundred  pounds,  and  shall  exceed  the  sum  of  twenty  pounds,  then  ^^Iv^Ss^aiw?^ 
and  in  such  case  the  same  shall,  at  the  option  of  the  person  or  persons  for  ihan,  attheopuoii 
the  time  bein?  entitled  to  the  rents  and  profits  of  the  lands  or  heredita-  S^tottieiwu 
ments  so  purchased,  or  of  his,  her,  or  their  guardian  or  guardians,  commit-  of  the  lands,  be 
tee  or  committees,  in  case  of  infancy  or  lunacy,  to  be  signified  in  writin|;  Jrto tSS troS? 
under  their  respective  hands,  be  paid  into  the  Bank  in  the  name  and  with  to  be  approved  of 


to  two  trustees  to  be  nominated  by  the  person  or  persims  making  sucn  op- 
tion, and  approved  oi  by  the  commissioner  or  comnussionerB  (such  nomi- 
natkm  and  apprc^Mtion  to  be  signified  in  writing  under  the  hands  of  the 


Indosutn. 

nomliuUing  and  approving  parttea)  In  order  that  nich  principal  money,  mi 
the  dividendi  aiwig  thereon,  may  be  applied  in  manner  hereinbefure  di- 
rected, N  hr  Bi  the  case  be  applioible,  without  obtaining  or  being  required 
to  obt«in  the  direction  or  approbation  of  the  aaid  Court  of  Chancey. 

Sect.  23  also  provides,  "  Inat  vhere  such  money  ahdll  be  lew  than  twenty 
pound*,  then  and  in  inch  caie  the  some  shall  be  ^iplied  to  the  uie  of  the 
ir  peraoni  who  would  for  the  time  being  have  been  entitled  to  the 
I  .  .   f!.  __».!..  i__  a_  _j  hereditaments  bo  purchased,  in  such  man- 
commisiiotien  ihall  think  lit;  or,  iit  case  of 
infimcy  or  lunacy,  then  to  his,  her,  or  their  guardian  or  guardians,  committee 
or  committees,  to  and  for  the  use  and  benefit  of  inch  peraon  or  persons  so 
entitled  reapectively." 
I       Sect  24  enacts,  "  That  if  any  person  to  whom  any  allotment  or  allot- 
1   ment*  (hall  be  made,  or  any  guBr£an,  husband,  trustees,  feoffees,  commit- 
tees, or  Btlomejofanyiti&nt,/<iH«eomrt,  charity  or  chariliee,  lunatic,  idiot, 
perMO  or  persons  beyond  the  seas,  or  otherwise  incapable  of  acdng  re- 
spectively, or  any  tenant  in  tail,  or  for  life,  or  trustee  or  trustees  for  any 
.    seUleinent,  or  any  mortgagee  or  morteagees,  or  other  creditor  in  poasession. 


ilwiiRioaHithlo]   pemn  Or  persons  who 
KiidlCTSih.'^   ■*■"•  ""^  ptaRa  of  th( 

mlHlawn  itull        ner  as  the  said  commisi 


.  by  hie  or  their  award,  shall 
order  or  direct,  it  th^  be  lawful  for  such  commissioner  or  commissioners 
to  cause  such  allotment  or  aUotmenta  to  be  inclosed  and  fenced,  and  to  let 
the  same  to  any  peraon  or  persons  he  or  they  may  think  proper,  and  to  re- 
ceive the  rents  and  profits  thereof,  until  the  expenses  attending  the  inclo- 
sure  and  fencing  thereof  are  paid  and  satisfied,  or  to  charge  such  expenses 
upon  the  proprietor  or  proprieton  of  the  tame  allotment  or  allotment! ;  and 
l^  any  auch  writina  as  aforesaid,  or  by  his  or  their  said  award,  to  appoint 
to  whom,  and  at  what  time  or  times  the  same  ahall  be  paid,  subject  to  the 
same  mode,  and  with  the  like  powers  of  recovery  thereof,  as  may  be  pro- 
vided respecting  the  other  expenses  of  passing  any  such  act,  and  canyiug 
the  aame  into  execution,  or  otherwise  directed  by  any  such  act." 

S*DL2fi.  "ThesevetalproprietoraoftheallotmenUtDbemadeinpannanee 
of  any  sudi  act,  their  agents  or  workmen,  at  anv  seasonable  time  or  timet, 
widiin  the  apace  of  seven  years  nest  aAer  the  fencing  of  any  allotment  or 
allotments,  to  set  up  and  erect  posts  and  rails,  or  other  dead  fences,  on  the 
outaide  of  the  ditches  bounding  their  respective  aUotmenta,  not  exceeding 
three  feet  from  such  ditches,  for  the  preservalioii  of  their  quiduet  hedgei^ 
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division  fence  to  and  for  any  of  the  allotments  to  be  made  in  pursuance  of    41  Geo,  a,  c  los. 
such  act,  all  such  fences  and  hedges  shall  be  left  uncut  for  tne  benefit  of  sous  to  whom  Um 
the  person  or  persons  to  whom  such  allotment  or  allotments  shall  belong;   J!ll3SlI?SinSl»5- 
and  ne,  she,  or  thev  shall  make  such  compensation  in  money  to  the  former  sation  to  fonner 
owners  and  proprietors  thereof,  as  such  commissioner  or  commissioners  o^men, 
shall,  by  writmg  under  his  or  their  hand  or  hands  in  that  behalf  order  and 
appoint,  subject  to  the  same  mode,  and  with  the  like  powers  of  recovery 
thereof,  as  may  in  such  act  be  provided  respecting  the  other  expenses  cf 
passing  any  such  act,  and  carrying  the  same  into  execution." 

Sect.  27  provides,  "  That  no  proprietors  whose  allotments  or  shares  shall,    Whore  boundanr 
upon  any  such  inclosure,  lie  and  be  situate  next  and  adjoining  to  any  common  OTtaSosediRou^ 
fields  or  inclosed  grounds,  the  boundary  of  which  snail  be  fenced  by  any  stuu  be  fenced  by 
mound,  fence  (a),  brook,  or  rivulet,  shall  be  compelled  to  make  or  erect  any  SSiSetofsofiS- 
hedges,  ditches,  or  fences,  next  adjoining  to  any  such  common  fields  or  in-  JotnhifiUiotincnts 
closed  grounds,  for  inclosing  such  their  allotments  or  shares;  but  that  the  !!322(i*S^ ^^ice° 
whole  mound,  fence,  brook,  or  rivulet,  or  other  sufficient  fences  which  di-  them  next  sach 
vide  any  such  common  fields  or  inclosed  grounds  firom  such  allotments,  shall  ^^"^  ^^ 
for  ever  be  and  remain  a  boundary  fence  for  the  purpose  of  such  division,  bouiKUrics  shall  be 
and  shall  from  time  to  time  be  mamtained,  kept,  cleansed,  scoured,  and  re-  JSpSSKTwo^e- 
paired  by  the  respective  proprietors  thereof  in  Uie  same  manner  as  before  tots;  e&pensesof 
the  passing  of  this  act,  or  m  such  other  manner  as  such  commissioner  «  SiMyewMSonl 
commissioners  shall  oider  and  direct:  Provided  nevertheless,  that  in  case  pponion. 

it  shall  happen  that  some  of  the  proprietors  shall  have  a  greater  proportion 
of  fences  to  make  and  maintain  upon  any  of  the  lands  directed  to  be  divid- 
ed and  inclosed,  than  in  the  judgment  of  such  commissioner  or  commis- 
sioners the  allotments  of  such  proprietors  ought  to  be  charged  w^th,  it  shall  be 
lawfid  fer  such  commissioner  or  commissioners,  where  he  or  they  shall 
judire  it  proper,  to  ascertain  and  appoint  such  sum  of  money  to  be  paid  to 
iv^  «^h  proprietor  toward.  nXig  and  maintaining  4h  fen^  by 
such  other  oi  the  proprietors  who  may  have  a  less  proportion  of  fencing^ 
according  to  the  value  and  quantity  of  the  lands  to  be  allotted  to  them,  and 
to  grant  such  other  relief  in  respect  thereof^  out  of  the  money  to  be  raised 
for  defiraying  the  expenses  of  carrying  such  act  into  execution,  as  he  or  they 
shall  think  reasonable,  and  in  case  any  such  money  shall  be  so  directed  to 
be  raised,  in  order  that  the  said  boundary  fences  may  be  brought  as  neaf 
as  may  be  to  a  just  and  equal  proportion." 

Sect.  28  enacts,  **  That  in  case  any  person  or  persons  shall  wilfully  and  Penonedaitrayliig 
unlawfully  break  down,  destroy,  carrv  away,  or  damage  any  fence,  stilei  ^Jj^^S^j^JSSSt 
post,  rail,  gate,  bridge,  or  tunnd,  which  may  be  put  up  or  placed  under  thesHthMrttrof 
the  authoriW  and  fer  the  purposes  of  any  such  act,  every  person  so  of>  ^ S^'udpio!^* 
fending,  and  beine  thereof  convicted  before  any  justice  of  the  peace  for  iwiecororthe 
the  county  in  which  the  lands  or  grounds  to  be  inclosed  shall  be  situate,  on  gK^ttonoe  (6). 
confession  or  on  proof  of  the  ofience,  by  oath  of  one  or  more  credible  wit- 
ness or  witnesses  (which  oath  the  said  justice  is  hereby  authorized  to  ad- 
minister) shall,  for  every  such  ofience  forfeit  and  pay  any  sum  not  exceed- 
ing five  pounds;  and  every  person  shall  be  allowed  to  give  evidence  of  such 
oronce  notwithstanding  he  may  be  a  proprietor  or  occupier  of  lands  within 
or  an  inhaHtant  of  suoi  parish,  and  notwithstanding  he  may  be  the  owner 
of  any  such  fence,  stile,  post,  rail,  gate,  bridge,  or  tunnel ;  to  be  recovered 
as  hereinafter  provided.' 

Sect  29.  '  And  whereas  it  may  often  be  provided  by  such  act  that  the   ifprorUedbyaay 
expenses  of  obtaining  the  same,  and  also  the  expenses  of  carrying  the  same  ^s£^^Sing 
into  execution,  shall  be  paid  in  proportion  by  the  proprietors  of  lands  or  and canyhigit 
grounds  to  whom  any  allotments  shall  be  made,'  it  is  enacted,  "  That  in  |£Si be^Suby 
such  case,  when  and  so  often  as  any  such  person  or  persons,  except  the  theproprieton, 
person  or  persons  thereby  exempted  from  payment  of  any  such  charges  and  S^'SjiJSSiy 
expenses,  shaU  ref\ise  or  neglect  to  pay  his,  her,  or  their  proportion  oi  the  be  levied  by  dis- 
chanes  and  expenses,  or  sludl  refuse  or  neglect  to  pay  the  expenses  attendr  Soaer  mf^lSte^ 
ing  Uie  inclosing  and  fencing  of  any  such  allotments,  as  upon  the  neglect  powcsitonofaiiot- 


(a)  FUe  ante,  note  (a),  p.  306.  (b)  See  tit.  fBA\sittMfXi\wiM$,  Vol.  IIL 


ll  of  the  proprie 


ihemri,  IU1  uiii-  ^j, J  timei  to  be  appointed  for  payment  of  such  chaiget  and  expeniei,  it 
ah^  be  lawfii]  for  such  conunisaioner  or  comtmnionerB,  by  any  irBirant  or 
warrants  under  hia  or  thfir  hands  and  seals,  directed  to  any  person  or  pei^ 
sons  vhomgoever,  to  cause  the  sud  casta,  charges,  and  expenses,  and  mm 
or  lumi  of  money  respec^ely,  to  be  levied  by  distreu  and  sale  of  the  goods 
and  chattels  of  the  person  or  persons  so  making  default  in  payment  as  afore- 
said, his,  her,  or  their  husbands,  guardians,  trustees,  committees,  or  attoi^ 
niet,  wheresoever  the  same  shall  tie  found,  rendering  the  overplus  (if  any) 
on  demand,  to  the  owner  or  owners  of  such  goods  and  chattels,  the  reason- 
able charges  of  such  warrant,  distress,  and  sale  being  first  deducted,  toge- 
ther with  the  interest  after  the  rate  of  5/.  prr  eent.  per  emmim,  to  be  com- 
puted on  such  share  or  shares,  pnnMirtion  or  proportions,  from  the  time  tbe 
same  shall  be  directed  to  be  paid  by  such  commissioDer  or  commisa  oners 
as  aforesaid ;  or  otherwise  it  shall  be  lawful  for  such  commissioner  or  com- 
misdoners,  or  any  person  or  persons  authorized  by  him  or  them,  to  enter 
upon  and  take  possession  of  the  premises  so  to  be  allotted  to  such  person  or 
pet*ans  refusing  or  neglecting  to  pay  as  aforesaid,  and  (o  receive  uid  take  the 
rents  and  profits  thereof  (a),  until  thereby,  therewith,  or  otherwise,  the  share 
or  shares,  proportion  or  proportions,  and  the  said  costs  and  chafes  so  or- 
dered and  directed  by  such  commissioner  or  commiasionen  to  be  paid  by 
such  person  or  persons  as  aforesaid,  and  all  interest  on  such  share  or 
shares,  proportion  or  proportions,  to  be  conmuted  from  the  time  the  same 
shall  by  such  commissioner  or  commissioners  be  directed  to  be  paid  as  afore- 
said, and  also  all  costs,  charges,  and  expenses,  occawoned  by  or  attending 
such  entry  upon  and  perception  of  the  rents  and  profits  of  the  said  premises, 
shall  be  fully  paid  and  satisfied." 
Huitwidi,  la.  SecL  30  enacts,  "  That,  in  such  case  as  last  aforesaid,  it  (ball  be  lawful 

™*v  (h>i^  ■iloi-  for  the  husbands,  guardians,  trustees,  committees,  or  attomies  of  any  of  the 
■uini  u  commii-  owneii  or  proprietor  of  such  allotment  or  exchoneed  lauds,  being  under 
'll?^" '|'V| j*^'  (raverture,  minors,  lunatics,  beyond  the  seas,  or  under  any  other  disduliW, 
M^^aZUm-  and  for  any  of  the  said  owners  or  proprietors,  being  tenants  in  tail,  ot  for 
nu  npHus!  lyt  of  K^es,  or  years  determinable  on  a  life  or  hves,  or  on  any  other  cmi- 
iiiim^liiii  iiiiiiii  tincency,  or  otherwise  interested  as  aforesaid,  (except  the  rector  or  TJcar  of 
MuKdu"™'*  '"'^  parish),  to  charge  such  allotments,  or  exchanged  lands  and  premises, 
^Kisihciuidi  with  such  sum  or  sums  of  money  as  such  commissioner  or  commistioDers 
•I*  fj""'*"'"  ^all,  by  his  or  their  award,  or  by  writing  under  his  or  their  hands,  either 
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'with  a  share  of  the  expenses  as  aforesaid,  or  enahled  hv  this  or  any  such    41  Geo. 3,  c.  luo. 
act  to  charge  such  lands  and  grounds  with  the  same,  shall  choose  to  ad-  "  ~ 

▼ance,  pay,  and  discharge  such  sum  or  sums  of  money,  then  it  shall  he  law- 
ful for  the  said  commissioner  or  commissioners,  by  any  deed  or  writing  un- 
der his  or  their  hands  and  seals,  to  be  attested  by  two  or  more  credible 
witnesses,  in  like  manner  to  grant,  mortgage,  surrender,  lease,  demise,  or 
odierwise  subject  the  said  lands,  tenements,  e^d  hereditaments,  to  such 
person  or  persons  respectively  paying  and  discharging  the  same,  his,  her, 
or  dieir  executors,  administrators,  and  assigns,  for  any  term  or  number  of 
years,  to  and  for  the  payment  of  such  sum  and  sums  of  money  so  advanced, 
paid,  and  discharged  by  him  or  them,  with  interest  for  the  same,  to  com- 
mence on  the  termination  of  his,  her,  or  their  right  in  the  premises;  so  that 
every  such  grant,  mortgage,  surrender,  lease,  or  demise,  be  made  with  a 
proviso  or  condition  to  cease  and  be  void,  or  with  an  express  trust  to  be 
surrendered  or  re-assigned,  when  such  sum  or  sums  of  money  thereby  to  be 
secured  shall  be  fully  paid  and  satisfied;  and  also  with  a  covenant  to  pay 
and  keep  down  the  interest,  so  that  no  person  or  persons  afterwards  becom- 
ing possessed  or  entitled  to  any  such  lands,  tenements,  or  hereditaments, 
shall  be  liable  to  pay  any  further  or  larger  arrear  of  interest  than  for  six 
calendar  months  preceding  the  time  when  the  title  to  such  possession  shall 
have  commenced ;  and  that  every  such  charge,  grant,  mortgage,  surrender, 
lease,  or  demise,  shall  be  good,  valid,  and  effectual  in  the  law  for  the  pia> 
poses  thereby  intended." 

Sect  31 .  '  And  whereas  in  such  cases  as  aforesaid,  where  provision  may  be  Commbifcioen 
made  in  any  such  act  for  charging  the  expenses  of  passing  such  act,  or  of  exe-  l^notmoitt  for^ 
cuting  the  powers  therein  contained,  or  of  fencing  the  respective  allotments,  charity  or  trhooi 
on  the  several  proprietors  thereof,  it  may  be  more  convement  for  the  feofiees  b?de«n«d  ejlulj 
or  trustees  of  any  charity  lands  or  school  lands,  to  have  lands  deducted  fmn  to  pro|XHtkxiabie 
the  respective  aflotments  to  be  made  for  such  charity  lands  or  school  lands,  jJ^^Skw^Sf*** 
for  pajong  the  proportionable  share  in  respect  of  sucn  allotments  of  such  ex-  executing  any  act, 
penses  respectively,  than  to  raise  money  on  mortgage  for  those  purposes;*  JSdMBeraowM*** 
It  is  therefore  enacted,  "  That  it  shall  be  lawful  for  any  such  commissioner  wui  undertake  to 
or  commissioners,  if  he  or  they  shall  judge  it  right  or  expedient,'  to  deduct  ^^  *^ 
from  the  respective  allotments  to  be  m^e  to  such  feoffees  or  trustees  as 
aforesaid,  so  much  land  as  shall,  in  the  judgment  of  such  commissioner  or 
commissioners,  be  equal  in  value  to  their  respective  proportions  of  the  said 
expenses,  and  to  allot,  assign,  and  award  the  same  to  such  person  or  per- 
sons as  such  commissioner  or  commissioners  shall  think  proper,  and  who 
win  undertake  to  pay  and  defiray,  and  shall  pay  and  defray,  all  such  ex- 
penses." 

Sect  32.  "  And  in  case  it  shall  be  provided  by  any  such  act,  that  the  If  provided  by  any 
expenses  attending  the  same  shall  be  paid  by  sale  of  any  part  of  the  land  SentSfofSbiSniwr 
so  to  be  inclosed,  the  said  commissioner  or  commissioners  shall  mark  and  and caryiiwit into 
set  out  such  part  or  parts  of  the  said  waste  or  commonable  lands,  as  in  his  ^SdbvMie^iiiut 
or  their  opimon  will,  by  sale  thereof,  raise  a  sum  of  money  sufficient  to  pay  ortheiaads,oom< 
and  discharge  all  sucn  charges  and  expenses,  as  may  by  any  such  act  be  ^Kmituid'ieii' 
directed  to  be  paid  and  discluu^ed  out  of  the  same;  and  the  said  commit-  such  part  at  they 
doner  or  commissioners  shall  sell  such  part  or  parts  of  the  said  lands  to  any  SffldentwiDrand 
person  or  persons  for  the  best  price  or  prices  that  can  be  gotten  for  the  same,  the  purchaiers 
by  private  contract,  or  by  public  auction  or  auctions  to  oe  holden  for  that  JjSSjJuJ'SurtSr^ 
purpose,  of  which  six  weeks*  previous  notice  shall  be  given,  in  such  manner  purchase  mooev, 
as  snail  by  any  such  act  be  directed  with  respect  to  the  other  notices  there-  jf^  jftSUjL 
by  required;  and  the  person  or  persons  so  purchasing  the  same,  shall  im-  der  be  not  duly 
mediately  pay  (by  way  of  deposit)  into  the  hands  of  the  said  commissioner  t*^^ 
or  commissioners,  or  such  person  or  persons  as  he  or  they  shall  direct  and 
appoint,  one  tenth  part  of  his,  her,  or  their  purchase  money,  and  pay  the 
remainder  diereof  within  three  calendar  montns  next  after,  or  at  sucn  other 
time  as  the  said  commissioner  or  commissioners  shall  appoint,  and  in  de- 
fault thereof,  the  money  so  deposited  shall  be  forfeited,  ana  shall  be  applied 
in  carr^g  such  act  into  execution ;  and  the  said  allotment  or  allotments 
for  which  the  whole  of  such  purchase  money  shaU  not  have  been  so  paid,  or 
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fot  which  there  ahall  be  no  bidding  at  such  auction,  ihall  be  again  pat  up 
to  talc,  ami  lold  in  manner  aforeiaid,  foT  the  best  price  or  prices  that  can 
be  gotten  for  the  tame,  or  be  sold  by  the  said  commisuoncr  or  commis- 
aionen  by  private  contract,  for  any  nun  or  nims  not  leu  than  the  remain- 
ing nine  teathi  of  the  price  or  reipectire  prices  for  which  the  same  was  or 
~e  respectively  before  sold,  or  the  amount  of  one  bidding  above  the  nun 
it  which  the  same  was  or  were  reipec^Tely  put  up  in 


very  allobnent  for  which  the  lull  purci 


eh  th< 


the  Mid  former  m 

moDey  ihall  be  paid,  ahall  immediately  thereupon 

of  and  from  all  common  and  other  ri^ht  thereon  or  therein,  and  be  vested 

in  fee  limple  in,  and  be  inclosed,  and  (henceforth  held  in  severalty  by  >uch 

purchaser  or  purchasers  thereof  rcBpectivcly,  as  his,  her,  or  their  private 

and  absolute  property,  and  shall  be  allotted  accordingly  by  the  said  com- 

nuBStDner  or  commisaionert;  and  the  said  purchase  money  shall  be  applied 

in  defraying  such  charges  and  expenses  as  may  be  in  any  such  act  directed 

to  be  paid  and  discharged  by  the  sale  of  such  land." 

Sect.  33  enacts,  "  That  it  shall  be  lawful  to  and  for  the  said  commis- 
~  sioner  or  commissioners  from  time  to  time,  as  he  or  they  shall  see  occaiion, 
by  any  writing  or  writings  under  his  or  their  hand  or  hands,  to  summoD 
and  require  any  person  or  persons  to  appear  before  them,  at  any  time  and 
place  in  such  writing  to  be  appointed,  to  testify  the  truth  touching  the  mat- 
ter in  dispute  between  any  proprietors  or  interested  persons,  or  otherwise 
relating  to  the  execution  (rf'thc  povrerfi  given  by  this  or  any  such  act,  and 
to  eaiue  a  copy  of  such  wridng  (o  be  served  on  such  person  or  persons  re- 
quired to  give  evidence,  or  lo  be  left  at  his,  her,  or  their  usual  or  last  place 
of  ahodej  and  every  person  or  persons  so  siunmoned,  who  ahall  not  appear 
before  the  said  commissioner  or  commissioners  pursuant  to  such  summons, 
(without  assigning  some  reasonable  excuse  for  not  appearing),  or  appearing 
shall  reftise  to  be  sworn  or  examined  on  oath  or  aflirmation,  which  oath  or 
nffirmation  the  said  commisaioner  or  commissioners  is  and  are  hereby  em- 
)M>wered  and  required  to  administer,  (siich  person  or  persons  having  been 
paid  or  tendered  to  him,  her,  or  them,  the  reasonable  charges  of  his,  her,  or 
their  attendance),  and  being  thereof  convicted  before  one  of  his  Majesty'! 
justicM  of  the  peace  of  the  county  or  district  in  which  such  lands  are 
utoatsd,  upon  information  thereof  upon  onth  made  before  any  such  juttiee, 
shall,  for  every  inch  neelect  or  refusal,  forfeit  and  pay  such  sum  of  money, 
'ing  10/.,  nor  less  than  51.,  as  such  justice  or  justices  shall  think 


{mlosures. 

presence  of  the  proprietors  who  may  attend  at  a  special  ^neral  meeting  called 
for  that  purpose,  of  which  ten  days'  notice  at  least  snail  bo  given  in  some 
paper  to  be  named  in  such  act,  and  circulating  in  the  county,  which  exe- 
cution of  such  award  shall  be  proclaimed  the  next  Sunday  in  the  church  of 
the  parish  in  which  such  lands  shall  be,  from  the  time  of  wnich  proclamation 
only,  and  not  before,  such  award  shall  be  considered  as  complete;  and  shall, 
within  twelve  calendar  months  after  tlie  same  sliall  be  so  si^ed  and  sealed, 
or  so  soon  as  conveniently  may  be,  be  enrolled  in  one  of  his  Majesty's  Courts 
of  record  at  Westminster,  or  with  the  clerk  of  the  peace  for  the  county  in 
which  such  lands  shall  be  situated,  to  the  end  that  recourse  may  be  nad 
thereto  by  any  person  or  persons  interested  therein,  for  the  inspection  and 
perusal  whereof  no  more  than  Is,  shall  be  paid;  and  a  copy  of  the  said 
award,  or  any  part  thereof,  signed  by  the  proper  officer  of  the  Court  wherein 
the  same  shall  be  enrolled,  or  by  the  clerk  of  the  peace  for  such  county,  or 
his  deputy,  purporting  the  same  to  be  a  true  copy,  shall  from  time  to  time 
be  made  and  delivered  by  such  officer  or  clerk  of  the  peace  for  the  time 
being  as  aforesaid,  to  any  person  requesting  the  same,  for  which  no  more 
shall  be  paid  than  2d,  for  every  sheet  of  seventy-two  words ;  and  the  said 
award,  and  each  copy  of  the  same,  or  of  any  part  thereof,  signed  as  afore- 
said, shall  at  all  times  be  admitted  and  allowed  in  all  Courts  whatever  as  le- 
gal evidence;  and  the  said  award  or  instrument,  and  the  several  allotments, 
partitions,  regulations,  agreements,  exchanges,  orders,  directions,  deter- 
minations, and  all  other  matters  and  things  therein  mentioned  and  contained, 
shall,  to  all  intents  and  purposes,  be  binding  and  conclusive,  except  where 
some  provision  to  tlie  contrary  is  herein  or  shall  be  by  any  such  act  con- 
tained, unto  and  upon  the  said  proprietors,  and  all  parties  and  persons  oon- 
cemed  or  interested  in  the  same,  or  in  any  of  the  lands,  grounds,  or  pre- 
mises aforesaid;  and  also,  that  the  said  respective  commissioners,  if  they 
think  it  necessary,  shall  form  or  draw,  or  cause  to  be  formed  and  drawn,  on 
parchment  or  vellum,  such  maps  or  plans  of  the  said  lands  and  grounds,  the 
tietter  to  describe  the  several  new  allotments  or  divisions  to  be  made,  and 
premises  that  shall  be  exchanged  by  virtue  of  this  act,  and  which  shaD  ex- 
press the  quantity  of  each  allotment  in  acres,  roods,  and  perches,  together 
with  the  names  of  the  respective  proprietors  at  the  time  of  such  division  and 
allotment;  which  said  maps  and  plans  shall  be  annexed  to  and  enrolled  with 
the  said  respective  award,  and  snail  be  deemed  and  construed  in  every  re- 
spect as  and  for  part  of  the  said  award." 

Sect  36  enacts,  **  That  such  commissioner  or  commissioners  shall,  and  he 
or  they  ia  and  are  hereby  required  to  enter  in  a  book  to  be  provided  for  that 
purpose,  a  particular  account  (a)  of  all  sums  of  money  whatever  received 
from  the  proprietors  or  others  during  the  progress  of  the  inclosure;  and  alio 
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41  Geo.  3,  c.  100. 


Award  to  be  en- 
rolled in  a  Court 
of  record  at  West- 
minster, or  with 
the  clerk  of  the 
peace  of  the  coun- 
ty»  and  may  be 
inspected,  and 
copies  obtained 
for  a  certain  sum. 


Award  and  copies 
to  be  legal  evH 
deuce*  and  award 
to  be  bindii^  on 
all  parties  Inter- 
ested. 


Commissloncn 
mav  form  maps 
of  the  ({rounds, 
which  hhall  be  an- 
nexed to  the  »- 
ward,  and  deemed 
part  thereof. 


(a)  By  an  inclosure  act,  it  was  enacted. 
That  the  commissioners  should,  once  a- 
year,  lay  their  accounts  before  a  justice  of 
the  peace,  and  get  them  allowed  by  him, 
and  that  no  charge  or  item  in  such  ac- 
count should  be  binding  on  the  parties 
concerned,  or  valid  in  law,  unless  the 
same  shall  have  been  duly  allowed  by 
such  justice;  and  an  appeal  was  given 
against  the  accounts  or  rates  to  be  made 
by  the  conmiiesioncrs.  The  commis- 
sioners, instead  of  laying  their  accounts 
before  a  justice  annually,  hod  done  so 
only  twice  in  fourteen  years,  and  had 
not  done  so  for  several  years  before  the 
rate  was  made;  but  there  never  was  any 
appeal  against  the  accounts  or  the  rate : 
it  was  held,  that  the  commissioners  hud 
power  to  make  such  rate,  notwithstand- 
ing their   neglect  in  passing  their  ac- 
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counts.    Doe  d.  Harris  v.  Bodenham,  9 
n.  4-  C.  495 ;  ante,  294,  308. 

In  another  case,  where,  by  an  act,  the 
commissioners  were  required  to  make  a 
statement  or  account  of  all  monies  re* 
ceived,  expended,  or  due  to  them  in  the 
execution  of  such  act,  and  to  lay  the 
same  before  a  magistrate,  who  was  to  ex- 
amine and  balance  the  same,  and  no 
charge  or  item  in  such  account  was  to  be' 
binding,  unless  allowed  by  such  magis- 
trate ;  it  was  made  a  question,  but  not  de- 
cided, whether  the  commissioners,  having 
made  an  assessment  for  the  costs  of  carry- 
ing the  act  into  execution,  could  proceed 
for  the  recovery  of  such  assessment  be- 
fore it  was  allowed  by  a  magistrate.  Doe 
d.  NichoUon v. Mifdkton,  6 Moore,  53S ; 
9B,SfB.2\i,  S.  C.  ante,  294. 

A  clause  in  a  private  inclosure  act, 


roromlsrianers 
shall  keep  an  ac- 
oount(a)  of  all  mo- 
nies received  and 
disbursed,  which 
may  be  Inspected 
at  their  clerk's 
oflke  gratis. 

Commisslonets* 
aooounts* 


{Rtlosnrrs. 

of  all  the  charges,  expeniieB,  and  dUbunemGnta  which  sliell  accrne  or  be 
made  bj  virtue  of  any  such  act,  and  in  canying  thc^  same  into  execution ; 
which  book  of  accounta  shall  be  kept  at  the  office  of  their  clerk,  open  at  all 
seasonable  limca  during  the  iirogreBS  of  the  indotiire,  and  till  all  the  ac- 
counts are  finally  settled,  fortlieinspectimiof  anyof  thcproprietotB,  without 
fee  or  reward;  and  in  case  any  such  commissioner  or  conuniaaionen,  or  his 
or  their  clerk,  shall  neglect  to  provide  and  keep  auch  book  of  accounts  as 
aforesaid,  or  refuse  the  inspection  thereof  to  any  of  the  pmprietora  at  sea- 
sonable times,  in  manner  before  mentioned,  and  shall  be  convicted  thereof, 
upon  the  oath  of  one  or  more  credible  witness  or  witnesses  not  interested 
in  the  intended  division  and  inclosure,  before  any  justice  of  the  peace  of 
the  county  in  which  the  lands  or  grounds  to  be  inclosed  shall  be  situate,  or 
of  such  other  county  or  place  where  such  commisiioner  or  clerk  so  offend- 
ing shaU  be  or  reside,  every  such  commissioner  or  clerk  so  causing  such 
neglect  or  refusal,  and  convicted  as  aforesaid,  sfaall  forfeit  and  pay  for 
every  such  offence  any  sum  not  exceeding  10^  nor  less  than  5'.,  to  be 
levied,  recovered,  and  applied  in  the  Mine  manner  as  other  penalties  are 
by  this  act  directed  to  be  levied,  recovered,  and  applied." 

Sect.  37  enacts,  "  That  all  monies  to  be  raised  under  and  by  vimie  of 
the  powers  contained  in  any  such  act,  shall,  {cam  time  to  time,  a«  often  as 
the  same  shall  amount  to  the  sum  of  50/.,  be  paid  to  and  deposited  in  the 
hands  of  some  hanker,  or  such  person  or  persons  as  shall  be  approved  by  a 
majority  in  value  of  the  proprietors  who  may  be  present  at  the  fust  meeting 
of  such  commissioner  or  commiBsioners;  and  in  the  notice  of  which  meetinr 
shall  be  expressed  the  intention  of  then  appoiating  such  banker,  or  such 
other  person  or  persona;  aud  no  such  monies  deposited  or  paid  ii 


hands  of  such  banker,  or  other  pi 
said,  *h«ll  be  issued  or  paid  b^  h 
under  the  hands  of  such  comti — ' 
ton  or  persons  to  whom  the  si 
>r  cDDudemtion  for  which  the  same  ai 


'  persona  to  be  appointed  as  afore- 
them,  without  an  order  in  writing 
ir  commisaionetB,  specifying  the  pei^ 
;spectively  payahle,  and  the  service 
due ;  and  the  balance,  if  any,  upon 
the  final  settlement  of  accounts,  shall  be  immediately  repaid  to  the  land 
owners  in  proportion  to  the  sums  respectively  paid  by  them." 
Th«  rstnTDt  Sect.  38  enacts,  "  That  it  shall  be  lawful  for  the  rector  or  vicar  for  the 

coniHii  of  ibe         tiiue  being  of  any  parish  wherein  the  lands  and  grounds  intended  to  be  tn- 
t>l>)MV(|<ihedli>.    clowd  ihall  be  utuate,  by  indenture  or  indentures,  under  his  baud  and  seal, 
'      -  '    -        with  the  consent  and  approbation  of  the  bishop  of  the  diocese,  and  of  the 
patroo  of  the  said  rectory  or  vicarage,  to  lease  or  demise  all  or  any  part  oi 
'3  of  llie  allnlment  or  alloliiienta  t»  be  act  out  and  allotted  l( 
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there  be  inserted  in  every  such  lease,  power  of  re-entry  on  non-payment  of  4i  Geo.  3,  c  liw. 
the  rent  or  rents  to  be  thereby  reserved,  within  a  reasonable  time  to  be 
therein  limited,  after  the  same  shall  become  due ;  and  so  that  a  counterpart 
of  such  lease  be  duly  executed  by  the  lessee  or  lessees  to  whom  such  lease 
shall  be  so  made  as  aforesaid ;  and  every  such  lease  shall  be  valid  and  ef- 
fectual, any  law  or  usage  to  the  contrary  notwithstanding."  See  stat.  1  &  2 
Geo.  IV.  c.  23,  s.  4,  post,  315. 

Sect  39  enacts,  **  That  all  penalties  and  forfeitures  imposed  by  this  or  Recorcfrandap- 
any  such  act,  or  which  shall  be  imposed  by  such  commissioner  or  conrniis-  {J^'*^  ^  penw- 
sioners,  under  or  by  virtue  of  the  authority  of  this  or  any  such  act,  shall  be 
levied  and  recovered  before  any  one  justice  of  the  peace  for  the  county  in 
which  the  lands  or  grounds  to  be  inclosed  shall  be  situate,  and  residing  near 
any  such  parish,  and  not  interested  in  the  matter  in  question ;  for  which 
purpose  it  shall  be  lawful  for  any  such  justice  of  the  peace,  upon  complaint 
maae  to  him,  to  summon  the  party  accused,  and  the  witnesses  on  both 
sides;  and,  upon  the  appearance  or  contempt  of  the  party  accused,  to  exa- 
mine such  witnesses  upon  oath,  (which  oath  any  such  justice  is  hereby  cm- 
powered  to  administer),  and  upon  such  evidence  to  ffive  judgment  accord- 
ingly, and  to  condemn  the  party  accused  (proof  of  the  accusation  being 
made  by  one  or  more  witness  or  witnesses  as  aforesaid)  in  such  penalties  and 
forfeitures  as  the  offenders  shall  have  incurred,  and  to  levy  such  penalties 
and  forfeitures  by  distress  and  sale  of  the  offender's  goods  and  chattels,  to- 
gether with  reasonable  costs;  all  which  penalties  and  forfeitures,  the  appli- 
cation whereof  is  not  particularly  directed  by  any  such  act  or  this  act,  shall, 
when  and  so  soon  as  the  same  shall  be  levied,  be  paid  and  applied  to  and 
for  such  uses,  intents,  or  purposes,  as  such  commissioner  or  commissioners, 
in  and  by  any  writing  or  writings  under  his  or  their  hands,  or  in  and  by  his 
or  their  awaid,  shall  order,  direct,  or  appoint." 

Sect.  40  enacts,  "  That  nothing  in  such  act  contained  shaU  lessen,  preju-  Saving  of  the 
dice,  or  defeat  the  right,  title,  or  interest  of  any  lord  or  lady  of  any  manor  or  ^JSnon!^'^ 
lordship,  or  reputed  manor  or  lordship,  within  the  jurisdiction  or  limits 
whereof  the  lands  and  grounds  thereby  directed  to  be  divided  and  allotted 
are  situate,  lying,  and  being,  of,  in,  or  to  the  seigniories,  rights,  and  royal- 
ties incident  or  belonging  to  such  manor  or  lordsliip,  or  reputed  manor  or 
lordship,  or  to  the  lord  or  lady  thereof,  or  to  any  person  or  persons  claiminff 
under  mm  or  her,  but  the  same  (other  than  and  except  the  interest  ana 
other  property  as  is  or  are  meant  or  intended  to  be  barred  by  such  act)  (a) 
shall  remain  in  as  full,  ample,  and  beneficial  manner,  to  all  intents  and  pur- 
poses, as  he  or  she  might  or  ought  to  have  held  or  enjoyed  such  rights  before 
the  passing  of  such  act,  or  in  case  the  same  had  never  been  made. 

Sect.  41.  *' Saving  always  to  the  king's  most  excellent  Majesty,  his  heirs  Gcnenl  saving, 
and  successors,  and  to  all  and  every  other  person  and  persons,  bodies  po- 
litic and  corporate,  and  his,  her,  ana  their  heirs,  successors,  executors,  and 
administrators,  all  such  estate,  right,  title,  and  interest,  (other  than  and  ex- 
cept such  as  are  hereby  intended  to  be  barred,  destroyed,  or  extinguished), 
as  they,  every,  or  any  of  them,  had  or  enjoyed  of,  in,  to,  or  out  of,  or  in  re- 
spect of  the  said  lands,  grounds,  and  premises  so  directed  to  be  divided,  allot- 
ted, and  inclosed,  or  exchanged  as  aforesaid,  before  the  passing  of  such  act, 
or  could  or  might  have  had  or  enjoyed  in  case  the  same  had  never  been 
made." 

Sect  42  enacts,  **  That  it  shall  and  may  be  lawful  for  any  two  or  more  Two  justices  minr 
justices  of  the  peace  to  take  affidavits  on  oath  or  affirmation,  (which  oath  or  {S^iSto^wquir- 
affirmation  sucn  justices  are  hereby  authorized  and  empowered  to  administer),  ed  having  been 
of  the  notices  required  for  such  bills  ha\nng  been  given,  of  the  consents  of  jjj^'inuies^ 
the  parties  interested  therein,  of  the  allegations  contained  in  the  preambles  duie,  without 
of  such  bills,  and  of  the  quantity  of  the  land  to  be  inclosed;  and  that  such  *<>°*i"* 


(a)  See  righu  of  lord,  ante,  293,  n.,  and  2  r.  /K.  701;   4  D.4>/{.  323;   5T.R, 
411. 


a£Bdanta  shall  respectively  be  in  the  fontu  contained  in  the  schedule 
hereunto  annexed,  as  near  aa  the  circDmstances  of  the  case  will  admit; 
and  that  luch  nflidavita  shall  not  be  subject  or  liable  to  any  stamp  duties 
whatsoeTer." 

Sect.  43  enacts,  "  That  if  any  person  or  persons  shall,  in  any  examina- 
tion, affidavit,  deposition,  or  affirmation,  lo  be  had  or  taken  in  pursuance  of 
thii  act,  before  such  justice  or  justices,  or  such  commissioner  or  commis- 
iiDners,  knowingly  and  willully  swear  or  afBnn  any  matter  or  thing  which 
■hall  be  false  or  untrue,  every  such  person  so  offending  shall,  on  conviction 
thereof,  be  deemed  guilty  of  peijury,  and  shall  sulTer  the  like  pains  and  pe- 
nalties as  persons  guilty  of  wilful  and  corrupt  perjury  are  now  subject  and 
liaUe  to. 

Sect.  44  provides,  "  That  oil  and  every  the  powers,  authorities,  directions, 
and  provisions  in  this  act  contained,  shall  be  only  so  far  effective  and  binding 
in  «ach  particular  case,  as  they  or  any  of  them  shall  not  be  otherwise  pro- 
vided and  enacted  in  any  such  act  hercetUr  to  be  passed  as  aforesaid." 

>■  By  list.  1  &  2  Geo.  IV.  c.  23,  intituled  "  Auaci  to  amend  the  lawretpectiiig 
the  meioting  of  open  fieldi,  pailurei,  moon,  commonM,  and  mute  lande,  in 
Englmid,"  Sect.  1,  after  reciting  that,  'Whereas  great  inconveniences  have 
arisen  to  landlords  and  other  persons,  owners  of  allotments  allotted  and  set 
out  to  them  by  the  commissioner  or  commissi  oners  under  or  by  virtue  of 
sevetBl  acts,  ijready  passed  for  dividing,  allotting,  and  inclosing  of  o 
and  uninclosed  fields,  pastures,  moors,  commons,  and  waste  lands  in  E  _ 
land,  by  reason  that  such  landlords  and  other  persons,  owners  of  allotments 
as  aforesaid,  cannot,  before  the  execution  and  perfecting  of  the  award  or 
awards  by  such  acts  directed  to  be  made  by  such  conunissioner  or  commis- 
sioners, Strain  for  the  rent  in  arrenr  or  unpaid  for  or  in  respect  of  such  al- 
lotment or  allotments;  or  support  an  action  of  trespass  for  any  damage  or  in- 
jury done  to  such  allotment  or  allotments,  or  an  action  ofejectment  to  recover 
the  possession  of  such  allotment  or  allotments,  in  coasequence  of  the  freehold 
or  legal  seisin  thereof  respectively  not  being  vested  in  such  landlords  and  other 
persons,  owners  of  such  allotment  or  allotments,  by  the  award  or  awards  of 
nich  commissioner  or  commissioners  as  aforesaid ; '  For  remedy  whereof,  it  is 

-  enacted,  "That,  from  and  after  the  passing  of  this  act,  it  shall  and  maybe  law- 
ful to  and  tor  all  and  every  person  and  persons,  to  whom  onv  allotment  or  al- 
lotmeDt*  of  land  has  or  have  been  set  out  or  allotted,  or  which  shall  or  may 
set  out  or  allotted,  and  to  whom  the  possession  of  siicb  allotment 


n&g- 


Intlostttes. 

commiflsioner  or  commissioners,  by  virtue  or  in  pursuance  of  any  such  act 
or  acts  of  Parliament" 

Sect.  2  enacts,  ^*  That  it  shall  and  may  be  lawful  to  and  for  all  and  every 
person  or  persons,  to  whom  any  such  allotment  or  allotments  is  or  are  al- 
ready set  out  or  allotted,  or  which  shall  or  mfiy  be  hereafter  set  out  or  al- 
lotted, and  to  whom  such  possession  as  aforesaid  hath  been  already  given 
by  virtue  of  any  order  or  oirection,  orders  or  directions,  or  the  possession 
whereof  shall  hereafter  be  given  to  such  person  or  persons  by  virtue  of  any 
order  or  direction,  orders  or  directions  in  writing,  in  the  form  specified  in 
the  said  schedule  as  aforesaid,  and  signed  by  such  conunissioner  or  com- 
missioners as  aforesaid,  and  to  his,  her,  or  their  tenants,  stewards,  bailiffs, 
agents,  or  servants,  to  commence,  prosecute,  and  maintain  any  action  or 
suit  at  law  for  any  injury  or  damage  that  may  be  done  or  committed  by 
any  person  or  persons  whomsoever,  to  the  ground,  soil,  or  herbage  of  any 
such  allotment  or  allotments,  or  to  the  walls,  hedges,  fences,  ditches,  gates, 
posts,  rails,  stills,  doughs,  bridges,  or  tunnels,  already  erected  or  to  be 
erected  in  or  upon  any  such  allotment  or  allotments,  and  to  bring,  main- 
tain, and  prosecute  any  action  or  actions  of  ejectment,  for  recovering  the 
possession  of  any  such  allotment  or  allotments,  or  any  part  or  parts  there- 
of, from  any  person  or  persons  whomsoever,  notwithstanding  the  award  or 
awards  of  the  commissioner  or  commissioners  appointed  in,  or  named  by,  or 
by  virtue  of  any  such  act  or  acts  now  made  and  passed,  or  to  be  hereafter 
made  and  passed,  shall  not  be  executed  and  perfected  by  such  commission- 
er or  commissioners,  by  virtue  or  in  pursuance  of  any  sucn  act  or  acts  of  Par- 
liament; any  thing  in  any  act  or  acts,  or  any  construction  of,  or  implication 
from,  any  act  or  acts,  or  any  law,  usage,  or  custom  to  the  contrary  in  any- 
wise notwithstanding." 

Sect  3  provides,  "  That  nothing  in  this  act  contained  shall  prevent,  or 
be  construed  to  prevent  or  take  away  the  right  of  any  person  or  persons, 
bodies  politic  or  corporate,  and  his,  her,  and  their  heirs,  successors,  and  as- 
signs, to  appeal  agamst  the  award  or  awards,  order  or  directions  of  any 
such  commissioner  or  commissioners,  when  made  and  executed,  or  the 
right  of  possession  to  any  such  allotment  or  allotments,  which  may  be  af- 
fected by  the  judgment  of  the  Court  or  such  appeal ;  or  to  prevent  or  ob- 
struct, or  in  anywise  lessen  or  prejudice,  any  alteration  or  alterations  to  be 
made,  ordered,  or  directed  by  any  such  commissioner  or  commissioners  as 
aforesaid,  for  or  in  respect  of  any  such  allotment  or  allotments,  in  and  by 
his  or  their  award  or  awards,  to  be  made  and  executed  by  virtue  or  in  put^ 
suance  of  any  such  act  or  acts  of  Parhament  as  aforesaid." 

Sect  4  enacts,  "  That  whenever  any  lease  or  leases  to  be  granted  by 
any  rector,  vicar,  or  other  incumbent,  under  the  powers  or  provisions  of  an 
act  passed  in  the  forty-first  year  of  the  reign  of  his  late  Majesty  king 
George  the  third,  intltiued,  A?i  act  for  conaoUdating  in  one  act  certain  prov^ 
sians  usually  inserted  in  acts  of  inclosure,  and  for  facilitating  the  mode  of 
proving  the  several  facts  usually  required  on  the  passing  of  such  acts,  shall 
by  any  means  become  forfeited  or  void,  or  be  surrendered  before  the  expi- 
ration, by  effluxion  of  time,  of  the  term  or  terms  thereby  granted,  then  and 
in  such  case,  and  as  often  as  the  same  shall  so  happen,  it  shall  and  may 
be  lawful  for  the  rector,  vicar,  or  other  incumbent  tor  the  time  being  of  the 
same  rectory,  vicarage,  or  parish,  by  and  with  the  previous  consent  of  the 
ordinary  and  patron,  to  grant  a  new  lease  of  the  lands  so  demised,  for  such 
term  or  terms  of  years  as  shall,  at  the  time  or  times  of  such  avoidance,  be 
then  to  come  and  unexpired  of  the  original  term  or  terms  granted  by  such 
original  lease  or  leases,  subject,  nevertheless,  to  the  provisions  and  conditions 
contained  in  such  original  lease  or  leases,  and  then  remaining  unperformed 
and  capable  of  having  effect" 

Sect  5  enacts,  *'  Tnat  the  powers,  authorities,  and  provisions  in  this  act 
contained,  shall  be  only  so  far  effective  and  binding,  in  each  particular  case 
as  they  or  any  of  them  shall  not  be  otherwise  provided  and  enacted  in  any 
act  hereafter  to  be  passed,  for  dividing,  allotting,  and  inclosing,  any  open 
fields,  pastures,  commons,  moors,  or  waste  lands  in  England." 
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41QCO.S.C109. 


Actkmt  at  law 
may  ahobc 
brought. 


Act  not  to  affbrt 
right  of  penons  to 
apiieal  akahM 
award  ot  commlt- 
sioner*. 


Where  leases 
granted  under  41 
Geo.  3.  (U.  K.),  c 
109*  become  vokl 
before  the  expira- 
tion of  their  term, 
hicumbenU  may 
grant  new  leases. 


Powers  of  this  act 
only  binding  in 
rases  where  not 
otherwise  pro> 
vkled. 


^axm. 


Schedule  (o  which  the  tcl  41  Geo.  III.  e.  lOK,  refen. 

(No.  1). 

A,  B.nf  ,  maketh  oath  and  taillt  [or,  being  one  of  the  people  called  QoAken, 
■pm  jUt  tultma  nffirmalien  laitk],  tlial  hi  did  lee  a  copy  nf  Iht  nolict  Acmnls  ao- 
neitd,  <^jtd  oh  the  church  door  of  the  pariik  of        ,  in  the  cotati/  of  ,  [or,  oh 

the  taerai  church  doort  of  the  retpecthe  parithet  t^  in  the  eountg  0/"         ,  or,  in 

the  levcrat  amntiee  0/        and  ,]  on  the  meral  Suudayt  hertin^ler  meHliaaid; 

vidt&ett,  [ipecifying  the  days  on  which  the  noticea  were  •ffixed.] 

(Signed)  A.  B. 

Su!om{ia,  ioternnly  nffirmedi  br/are  u,  too  of  hit  Stujeity'ijuiticei  a/ihe 

peace  acting  in  andjor  the  ,  and  enbfcribed  in  our  pretence,  by  the 

abOK-named  A.  B.,  thii         day  of        ,  in  the  gear  IS 


A.  B.cf        ,  maktlh  oath  ai 


ra„. !). 

raiCi,  [or,  being  une  of  the  people  cailed  Qiukera. 
upon  »uor  nerioientnaifirmanonttailh],  that  he  [or  rie]  believe t  himte\f\oi  he ra^ 
to  be  ttOeruttd  in  the  pnpated  inctoture  of  the         ,  in  the  ,  [here  describe  the 

pinoe,  whether  parish,  hamlet,  or  place],  in  the  county  of  ,  (y  oirhie  o/'[here  set 
forth  the  interai  at  the  deponent] ;   [or.  that  he  [or  lAc]  btlimti  that  CD.  if  , 

for  isAsai  Ae  [or  lAe]  it  guardian  &<.,  u  (he  case  msjr  be,  ii  inlereited,  4-c.] :  and 
that  ht  [or  the']  hath  teen  a  copy  of  an  act  [here  set  (orlh  the  title  oflhii  act],  and 
itUo  a  Cdpy  if  the  bill  intended  to  be  pretented  to  Parliament,  and  hath  rnbteribrd  hh 
[or  htr]  HOK,  or  hath  let  hit  [or  /kt]  mark  to  the  tame  reiptctively,  mi  dolh  con- 
tent It,  th*  ««d  m  being  patted  into  a  law.  ^^.^^^  ^  ^^^^  ^  ^ 

StBern[or,toletnnlynffimied]  before  ut,  two  of  hit  Majtity't  jutticei  of  the 


\  and  for  the 
aboot-mentianed  A.  B.,  Ihit 


,  and  tabicribed  in 


'n  the  year  19 


17  pretence,  by  the 


The  nune  farm  may  be  applied,  mulatit  mulandit,   to  the  caae  d: 
sotu,  whoM  Interests  are  jinnt,  or  whose  inlereiti,  thotigh  diidnct,  ai 
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to        ,  tmd  no  moret  according  to  tuch  admeasurement,  and  the  best  of  this  deponenfs  porms. 

Sfcom  [or,  solemnly  <nffirmed]  before  us,  two  of  his  Majesty* t  justices  of  the 
peace,  acting  in  and  for  the  ,  and  subscribed  in  our  present,  by  the 

above-named  A*  B.  this        day  of        ,  in  the  year  IS     . 
As  witness  our  hands  and  seals. 


(No.  5). 

Schedule  to  which  the  Act  1  &  2  Geo.  IV.  c.  23,  refen. 

/  A»  B,,  [or,  in  case  of  two  or  more  commissioners,  we,  A,  B*,  C,  D.,  SfcJ]  the  com'   Order  of  oonunis- 
ndssioner  [or,  commissioners']  named  and  appointed  in  and  by  an  act  of  Parliament  lately  SjJJ  rfSffi?*' 
made  and  passed,  intituled,  *^  An  act,  ^c,**  [here  insert  the  title  of  the  act  by  which   ment,  dte.  (a), 
the  commissioner  or  commissioners  is  or  are  appointed]  do  hereby  order  tmd  direct, 
permit  and  authorize  T,  F.  or  his  [^her  or  their]  bailiff  or  agent,  to  take  possession  cf 
all  that  allotment  [here  describe  the  allotment  or  allotments  by  metes  and  bounds] 
by  me  [or,  us]  set  out  or  allotted,  and  staked  or  marked  out  to  and  for  him  [or,  her  or 
them,  as  the  case  may  be],  under  and  by  virtue  of  the  said  act,  and  to  cultivate  and 
manage,  or  to  let  and  demise  the  same  allotment  [or,  allotments']  to  any  tenant  or  ten- 
ants,  as  he  [or,  as  site  or  they,  as  the  case  may  be]  shall  think  proper:  but  neverthe' 
less  subject  and  without  prejudice  to  any  such  order  or  orders,  direction  or  directions, 
as  I  [or,  we]  may  think  proper  and  expedient  to  make,  in  and  by  the  award  or  awards 
to  be  hereqfter  executed  by  me  [or,  us],  so  far  as  respects  such  aUotment  [or,  allotments] 
so  set  oat  and  allotted,  and  staked  or  marked  out  to  and  for  the  said  T,  F.   As  witneu 
my  hand  [or,  our  lusnds],  this         day  of        ,  18     . 

Witness,  (Signed)  A.  B. 


[11  Geo.  IV.  c.  9]. 

aN  indemnity  act  is  passed  annually  to  protect  persons  who  have  omit- 
ted to  qualify  themselves  for  offices  and  employments,  &c.  It  has  been 
lately  determined,  that  this  indemnity  act  extends  as  well  to  those  persons 
who  havema  de  default  in  not  taking  the  oaths,  although  not  at  that  time 
liable  to  the  penalties,  as  to  those  wno  have  incurred  the  penalty  for  not 
taking  the  oaths.  Re  Steavenson,  2  B,  ^  C,  34. 

The  11  Geo.  IV.  c.  9,  is  the  latest  indemnity  act  passed.  By  the  5th 
sect,  the  act  is  not  to  extend  to  exempt  justices  acting  without  legal  quali- 
fication. 
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X      *r    w.  -r    •  INDICTMENT. 

I.  Jnlffrtnuttt,  tofiat.  ~ 

Indictment  cometh  of  the  French  word  enditor,  and  ed^ifieth,  in  law,  what, 
an  accusation  found  by  an  inquest  of  twelve  or  more  upon  tneir  oath.  An 
indictment  is  always  the  suit  of  the  King,  and,  as  it  were,  his  dedaratum; 
and  the  party  who  prosecutes  it  is  a  good  witness  to  prove  it.  And  when 
such  accusation  is  found  by  a  grand  jury,  without  any  bill  brought  before 
them,  and  afterwards  reduced  to  a  form  of  indictment,  it  is  called  a  present- 
ment; and  when  it  is  found  by  jurors  returned  to  inquire  of  that  particular 
offence  only  which  is  indicted,  it  is  properly  called  an  mquUition,  1  Inet. 
126;  2  Hawk,  c.25,  «.l. 

An  indictment  is  the  most  constitutional,  regular,  and  safe  mode  of  pro- 
ceeding upon  criminal  charges. 

II.  iSBiW  ®Sentes  are  Inbittabk. 

There  can  be  no  doubt,  says  Mr.  Hawkins,  but  that  all  capital  crimet  AUoiftncctora 
whatsoever,  and  also  all  kinds  of  inferior  crimes  of  a  public  nature^  as  mil-  SiSJweT'"'*  *"' 
prisions  and  all  other  contempts,  all  disturbances  of  the  peace,  all  opprea- 
sions,  and  all  other  misdemeanors  whatsoever  of  a  public  evil  example 
against  the  common  law,  may  be  indicted.  2  Hawk,  c,  25,  s,  4. 

Thus,  all  blasphemies  against  God  or  the  Christian  religion,  or  the  holy 
scriptures,  are  mdictable  at  common  law.  So,  all  impostors  in  religion, 
and  all  malicious  revilings  in  public  derogation  and  contempt  of  the  esta- 
blished religion,  are  punishable  by  the  common  law,  inasmuch  as  they 
tend  to  a  breach  of  the  peace.  Similar  to  these  are  all  scandalous  and  open 
breaches  of  morality  exnibited  in  the  face  of  the  people,  such  as  was  the 
conduct  of  one  who  exposed  himself  naked  to  the  public  view  from  a  bal- 
cony in  Covent  Garden.  See  Sir  C,  Sedley's  case,  1  Sid,  168. 

All  offences  of  a  public  nature,  that  is,  all  such  acts  or  attempts  as  tend 
to  the  prejudice  of  the  commimity  are  indictable.  So  are  bribery  at  elec- 
tions, seditious  pamphlets,  and  all  practices  or  attempts  which  tend  to  en- 
danger the  constitution,  to  bring  the  King  or  his  Courts  into  contempt,  to 
corrupt,  mislead,  and  pen^ert  public  justice,  or  to  prejudice  the  public  good. 

But  no  injuries  of  a  private  nature  are  indictable,  unless  they  some  way 
concern  the  King.  2  Hawk,  c,  25. 

It  is  an  indictable  offence,  in  the  nature  of  a  misdemeanor,  to  refuse  or 
neglect  to  provide  sufficient  food  or  other  necessaries  for  any  infant  of  ten- 
der years  unable  to  provide  for  and  take  care  of  itself,  (whether  such  infiint 
be  child,,  apprentice,  or  servant),  whom  the  party  is  obliged,  by  duty  or 
contract,  to  provide  for,  so  as  thereby  to  injure  its  health.  R,  v.  Friend  and 
his  Wife,  B.  ^  R.  C,  C,  20. 

So  long  as  an  act  rests  in  bare  intention,  it  is  not  punishable ;  but  imme- 
diately when  an  act  is  done,  the  law  judges  not  only  of  the  act  done,  but  of 
the  intent  with  which  it  is  done ;  and  if  accompanied  with  an  unlawful  and 
malicious  intent,  though  the  act  itself  would  otherwise  have  been  innocent, 
the  intent  bein^  criminal,  the  act  becomes  criminal  and  punishable.  Per 
Lord  Mansfield,  in  SehofiehTs  case,  Cald,  397.  Thus,  an  attempt  to  com- 
mit felony  is,  in  many  cases,  a  misdemeanor,  and  an  attempt  to  commit  even 
a  misdemeanor  has  been  decided  in  many  cases  to  be  itself  a  misdemeanor. 
And  the  mere  soliciting  another  to  commit  a  felony,  is  a  sufficient  act  or  at- 
tempt to  constitute  the  misdemeanor. 

Tnus,  it  is  an  indictable  offence  to  incite  and  solicit  a  servant  to  steal  hifl 
master's  goods,  though  the  servant  do  not  steal  the  goods,  and  no  other  act  be 
done  except  the  soliciting  and  exciting.  R,  v.  Higgins,  2  East,  5.  See  alto 
•tat  3  Geo.  IV.  c.  38,  s.  3,  ante.  Vol.  I.  p.  292. 

'  And  Lord  Kengon  in  this  case  said,  *'  It  would  be  a  slander  upon  tlie 
law  to  suppose  that  an  offence  of  such  maffnitude  is  not  indictable.  And  I 
am  also  deariy  of  opinion,  that  it  is  indictable  at  the  quarter  sessioni,  as 
(ailing  in  with  that  doss  of  offences  which,  being  violations  of  the  law  of  tiie 
land,  have  a  tendency,  as  it  is  said,  to  a  breach  of  the  peace,  and  are  there* 
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fore  cocnuable  by  thatjurisdictJoii."  And  in  the  case  referred  to,  Latrrence, 
J.,  laid,  "  All  offenceB  of  e.  pubtio  nature,  Ihat  is,  oil  tucb  acta  or  attempta 
M  tend  to  the  prejudice  of  the  communily,  are  indictable.  Then  the  ques- 
tion ii,  whether  an  attempt  to  incite  another  to  steal,  is  not  prejudicial  to  the 
community?  of  which  there  can  be  no  doubt.  The  whole  Bi^iment  for  the 
defendant  turns  upon  a  fallacy  in  asguming  that  no  Bct  is  charged  to  have 
been  done  by  himi  for  u  solicitation  isanacL  It  is  an  endeavour  or  attempt 
to  commit  a  crime.  The  doctrine  laid  down  by  Lord  Matafield  in  R.  v. 
Schofield,  Catd.  397,  403,  compriseB  all  the  principlea  of  the  former  deci- 
sions, that  so  long  aa  an  act  reata  in  bare  intention,  it  is  not  puniihable  by 
our  law*.  That  case  is  ably  reported,  and  contains  eveiy  thing  courincing 
that  can  be  said  on  the  Bubject." 

A  perwn  may  be  indicted  for  unUiirfuUy  and  ufjurioudly  carrying  a  child 
infected  with  the  small  pox  along  a  pubbc  highway,  in  which  persona  are 
pasung,  and  near  to  the  habitations  of  the  King's  subjecta.  B.  v.  Fanlan- 
diUo,  AM.^S.  73. 

And  it  hasbeenheldanindictabte  offence  in  on  apothecary  lailaieJvSg  ta\A 
mjuriotuh/  to  inoculate  children  with  the  small  pos,  and,  nlule  they  are  sick 
of  it,  uniawfuUg  and  injariouiiy  to  cause  them  to  be  carried  along  a  public 
atreet.  The  defendant  in  this  case  was  sentenced  to  six  months  imprison- 
ment.    R.  V.  Bumtt,  i  M.  ^  S.  272. 

But  in  indictment  will  not  lie  for  a  mere  private  injury  against  an  indi- 
vidual: as,  for  enticing  away  his  apprentice;  Hey.  v.  Dani/l,  1  Sali,  360;  en- 
tering his  close,  digging  the  ground,  erecting  a  shed  thereon,  expeUing  him 
and  keeping  him  out  of  po^ession;  A.  v.  Storr,  3  Burr.  1698,  1731; 
'    " '---■icloBins     "       —     ~ 


cluiUng  c« 


;   Cro,Elix,0O\  for  selling  short  meaaure; 


house  of  which  he  waa  in  peaceable  possession;  a.  v.  Atkiiu,  3  Burr.  170G, 
1707;  or  the  like:  the  remedy  for  injuries  of  this  description  is  by  action 
only.  If,  however,  there  were  any  conspiracy  in  the  case,  then  an  indict- 
ment might  be  supported  for  it.  See  CConspiiaii;,  Vol.  I. 
Droch  of  b)c  iiw.  So,  an  indictment  will  not  lie  for  a  mere  breach  of  the  bye  laws  or  cu»- 
toma  of  a  corporation.  4  T.  R.  Ill;  3  Salk.  188.  Ste  Com.  Dig.  Indiet- 
mtnt,  (E). 

And  it  does  not  follow  that,  because  an  action  cannot  be  supported,  Ui 
indicOnent  lies.     A.  v.  Riehanh,  8  T.  R.  G34. 

Se«  flirlher  as  to  what  offences  are  indictable,  the  diflerent  titlet  of  offeneet 
througfaont  this  work. 
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not  an  indictment,  the  party  may  be  indicted  upon  the  prohibitory  clause,  indictable 
and  thereupon  lined,  but  not  to  recover  the  penalty.  But  then  it  seems  the  oppencp.s. 
fine  ought  not  to  exceed  the  penalty ;  but  if  the  act  be  not  prohibitory,  but 
only  that,  if  any  person  shall  do  such  a  thing,  he  shall  forfeit  so  much,  to 
be  recovered  by  action  of  debt,  bill,  or  plaint,  or  information,  then  he  can- 
not be  indicted  for  it,  but  the  proceeding  must  be  by  action,  bill,  plaint,  or 
information.  Fide  R,  v.  Harris,  4  T.  R,  202. 

Also,  where  a  statute  adds  a  further  penalty  to  an  offence  prohibited  by 
the  common  law,  and  prescribes  a  partial  remedy  by  a  summary  proceeo- 
ing,  there,  either  method  may  be  pursued.  2  Hawk.  c.  25,  *.  4 ;  2  Burr, 
803.  Therefore,  it  is  indictable  to  disobey  an  order  of  sessions  for  the  main- 
tenance of  relations  under  the  stat  43  Eliz.  c.  2,  though  that  statute  gives 
a  penalty;  for,  before  the  statute  of  Elizabeth,  disobedience  to  an  order  of 
sessions  was  an  offence  indictable  at  common  law.  R,  v.  Robinson,  clerk, 
2  Burr,  799;  and  see  R,  v,  Carlisle,  ZB,^A,  161 ;  R,  v.  HolUs,  2  Stark,  C, 
N.  P,  536. 

The  true  rule  of  distinction  seems  to  be,  that  where  the  offence  intended 
to  be  guarded  against  by  a  statute,  was  punishable  before  the  making  of 
such  statute  prescribing  a  particular  method  of  punishing  it,  there  such  par- 
ticular remedy  is  cumulative,  and  does  not  take  away  the  former  remedy. 
But  where  the  statute  only  enacts — "  That  the  doing  any  act  not  punish- 
able before  shall /or  the  future  be  punishable  in  such  and  such  ti  particular 
manner,  there  it  is  necessary  that  such  particular  metliod,  by  such  act 
prescribed,  must  be  specifically  pursued;  and  not  the  common  law  method 
of  an  indictment,"  Per  Lord  Mansfield,  C.  J.,  2  Burr,  805. 

InR,v,  Balme,  2  Cowp,  648,  the  defendsints  were  indicted  for  disobey- 
ing an  order  of  justices  on  the  statute  13  Geo.  III.  c.  78,  for  the  widening 
of  a  highway.  It  was  objected,  that  a  summary  method  of  proceeding  be- 
fore the  justices  being  directed  by  the  statute  for  the  recovery  of  a  penalty, 
the  prosecution  ought  to  have  been  in  that  form,  and  not  by  way  of  indict- 
ment. But,  by  the  Court — I>isobe}ring  an  order  of  justices  is  an  offence  at 
common  law;  and,  therefore,  the  prosecutor  might  proceed  either  way;  the 
penalty  given  by  the  statute  is  only  accumulative. 

And  it  is  a  general  rule,  that  subsequent  statutes,  which  add  accumula- 
tivepenalties,  do  not  repeal  former  statutes.  R,  v.  Jackson,  1  Cowp,  297. 

'Wherever  there  is  a  prohibitory  law,  if  it  be  still  in  force,  the  proper  re- 
medy under  it  is  by  indictment:  and  where  a  statute  forbids  the  commission 
of  any  act,  the  doing  it  wilfully  is  indictable,  although  it  be  done  without 
any  corrupt  motive.    1  Cowp,  297;  4  T,  R,  457;  5  T,  R,  607. 

Where  a  statute  enabled  the  Ring  in  council  to  make  certain  orders  re-  oiitacet  against 
lating  to  quarantine,  a  disobedience  of  these  orders  was  holden  to  be  a  mi»-  "^  ^^'^  undc  « 
demeanor  at  common  law,  and  indictable  as  such.  4  T,  R,  202.  ttatuto. 

So,  where  a  corporation  were  authorized  by  a  public  statute  to  make  a 
towing  path  on  the  side  of  a  river,  it  was  holden  to  be  a  misdemeanor  at 
common  law  to  obstruct  the  corporation  in  the  execution  of  the  powers 
given  them  by  the  statute,  ana  of  course  indictable.  2  Doug,  441;  see 
Com,  Dig.  "  Indictment,"  (D). 

III.  tRivat  of  ItdKicting. 

By  stat  31  Eliz.  c.  5,  all  indictments  upon  any  statute  penal,  whereby  on  p«nai  i taiutci. 
the  forfeiture  is  limited  to  the  King,  shall  be  sued  within  two  yean  after  the 
aSence  committed;  if  the  forfeiture  be  limited  to  the  King  and  prosecutor, 
the  suit  shall  be  in  one  year:  and  in  default  thereof,  the  same  shaUbesued 
for  the  King  within  two  years  after  that  year  ended.  But  where  a  statute 
limits  a  shorter  time,  the  suit  shaU  be  brought  within  such  time  limited. 

See  this  enactment,  post,  title  Information,  Vol.  III. 

But  for  indictments  of  felonies  and  other  misdemeanors,  where  there  is  in  Mmni  no  li- 
no forfeiture  to  the  King,  or  to  the  King  and  prosecutor,  no  time  is  limited  »^||^  to  indict- 


Itdifttnum. 


by  axiy  ■tatnte,  thaoRh,  in  loine 
have  the  effect  of  a  lUce  limitation 


[IV. 


the  sereral  acts  of  general  pardon 

.  .    .'limitation.     The  last  act  of  which  kind  was  that  of 

the  20  Geo.  II.  c.  52,  for  certain  offence*  committed  before  June  IS,  1747. 

No  length  of  time  can  legalize  a  public  nuiiance,  although  it  may  afford 
an  uuver  to  an  action  by  a  private  individual.  7 Ecut,  \99;  Z  Camp.  227 ; 
4Eip.  109;  Peakt,  C.  A^.  P.  81. 

Some  offences,  indeed,  muat,  bj  particular  itatutes,  be  prosecuted  within 
specified  periods.  See  Ihe  titles  of  offences,  Stunaii,  VoL  \. ;  C^nn^,  Vol  I. 


IV.  ffitlia  mog  be  \tAntti  as  BKnOants  in  same  Inlrfttnunt. 

■0  miT  tejoin-  Wbbrb  the  act  ia  such  that  several  roay  join  in  it,  aU  the  offenders  may 
be  included  in  the  same  indictment;  2  Hnfe,  173;  2Bnrr.  984;  2  Hmek. 
e.  25,  t.  89 ;  or  may  be  indicted  separately ;  thus — 

Where  several  keep  a  common  gaming  or  other  disorderly  house,  or  are 
geSitj  of  deer  stealing,  maintenance,  libelling,  extortion,  treapaia,  or  other 
offences,  which  admit  of  the  agency  of  several,  they  may  be  either  jointly 
or  sewffall^r  indicted.  2  HaU,  173-4 ;  2  Himk.  e.  25,  t.  89;  1  Out.  C.  L. 
2G7.  So,  if  several  commit  a  robbery,  burglary,  or  murder,  they  may  be  so 
joined  at  separated.  2  HaU,  173. 

On  the  other  band,  several  offenders  cannot  be  joined  in  an  indictment 
for  perjury,  because  the  assignment  must  be  of  the  very  words  spoken,  and 
the  wotAb  uttered  by  one  cannot  possibly  be  applied  to  those  which  proceed 
from  another;  besides,  one  of  the  defendants  may  be  desirous  of  obtaining 
a  ceTtiorari,  while  the  others  arc  anxious  for  an  immediate  triaL  ST.  H, 
103-4;  3Ant.921;  2  Hoioi.  c.2S,  s.  89;  1  CAit  C.£.  268,  and  other  cases 
there  cited. 

In  all  eases  of  high  treason,  (letit  larceny,  mayhem,  and  offences  inferior 
to  fetoOT,  the  act  of  one  being  in  law  the  act  of  the  rest,  they  may  all  be 
chained  as  having  jointly  committed  the  offence.  7  Eatl,  65 ;  1  Hob,  615, 
521-2;  except  in  the  case  of  becoming  a  traitor  by  harbouriiuF  another  tnu- 
tor,  in  which  case  the  indictment  must  be  speciaUy  framed.  Fotl.  345. 

Where  the  principal  in  the  second  degree  is  charged  as  an  aider  or 
abettOT,  it  it  not  necesiary  to  set  forth  in  the  indictment  the  means  or  man- 
ner by  which  he  In  .rnllv 
1*  being  present,  ■ 
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in  arrest  of  judgment,  or  writ  of  error;  or  the  Court  will  in  general  quash 
the  indictment.  3  T,  R.  103-6;  R,  v.  Clarke,  1  East,  46;  2  Camp.  132. 

If^  however,  two  be  improperly  found  guilty  separately  on  a  joint  indict- 
ment, the  objection  may  be  cured  by  producing  or  entering  a  noli  proteqm 
as  to  the  one  of  them  who  stands  secona  on  the  verdict.  R»  4*  R.  C,  t.  344. 
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V.  I^oId  mang)  anlir  toj^at  ^Settees  mag  be  \oinib  in  sanu 

Sniirtttmint. 

In  Felonies] — In  treasons  or  felonies  no  more  than  one  distinct  offence  or  in  feknies. 
criminal  transaction  at  one  time  should  regularly  be  charged  upon  the 
prisoner  in  one  indictment,  because,  if  that  should  be  shewn  to  the  Court 
before  plea,  they  will  quash  the  indictment,  lest  it  should  confound  the 
prisoner  in  his  defence,  or  prejudice  him  in  his  challenge  to  the  jury;  for 
he  might  object  to  a  juryman's  trying  one  of  the  charges,  though  ne  might 
have  no  reason  so  to  do  in  the  other;  and  if  they  do  not  discover  it  imtQ 
afterwards,  they  may  compel  the  prosecutor  to  elect  on  which  charge  he 
will  proceed.  Young  v.  The  King,  3  T.  R.  105-6 ;  2  Easfs  P.  C,  515 ;  2 
Camp,  131 ;  3  Camp.  132 ;  S  M.  ^  S.  539. 

But  this  is  only  matter  of  prudence  and  discretion,  which  it  rests  with  the 
judges  to  exercise.  Id.  For,  m  point  of  law,  there  is  no  objection  to  the  in- 
sertion of  several  distinct  felonies  of  the  same  degree,  though  committed  at 
different  times,  in  the  same  indictment  against  the  same  offender;  2  Hale, 
173;  2  Leach f  1103;  and  it  is  no  ground  cither  of  demurrer  or  arrest  of 
judgment,  Id.  1  Chit.  C.  L.  253,  and  authorities  and  instances  there  cited. 

And  althot^h  a  prosecutor  cannot  thus  charge  a  defendant  with  different 
felonies  in  different  counts,  yet  he  may  charge  the  same  felony  in  different 
wa3r8  in  several  counts,  in  order  to  meet  the  facts  of  the  case;  as,  for  in- 
stance, if  there  be  a  doubt  whether  the  goods  stolen,  or  the  house  in  which 
a  burglary  or  larceny  was  commitced,  be  the  goods  or  house  of  A.  or  of  B., 
they  may  be  stated  in  one  coimt  as  the  goods  or  house  of  A.,  and  in  another 
as  Uie  goods  or  house  of  B.  See  2  B.  Sf  P.  508 ;  and  in  R.  v.  Johnson,  3  Af. 
^  S.  539,  a  count  for  embezzling  bank  notes  upon  the  statute  was  consider- 
ed might  be  joined  with  a  count  for  larceny,  at  common  law.  And  see  Cold, 
218;  2  Leach,  1103,  1108;  1  Leach,  473. 

The  statute  7  &  8  Geo.  IV.  c.  28,  s.  6,  which  abolishes  the  benefit  of 
clergy  in  cases  of  felony,  provides,  that  nothing  therein  contained  shall  pre- 
vent the  Joinder  in  any  indictment  of  any  counts,  which  might  have  been 
joined  beiore  the  passing  of  that  act. 

In  Misdemeanors'] — In  misdemeanors,  the  joinder  of  several  offences  In 
will  not,  in  general,  vitiate  the  prosecution  in  any  stage.  Young  v.  The 
King,  3  TR.  106;  2  Camp.  132 ;  R.  v.  Saunders,  2  Burr.  984;  SEast,  41. 
For,  in  offences  inferior  to  felony,  the  practice  of  quashing  the  indictment  or 
calling  upon  the  prosecutor  to  elect  on  wliich  charge  he  will  proceed,  does 
not  exist  2  Camp.  132.  But,  on  the  contrary,  it  is  the  constant  practice  to 
receive  evidence  of  several  libels  and  assaults  upon  the  same  indictment  Id. 
And  see  R.  v.  Levg,  2  Stark.  C.  N.  P.  458,  where,  under  several  coimts  for 
a  conspiracy,  alleging  several  conspiracies  of  the  same  kind,  on  the  same 
day,  the  prosecutor  was  allowed  to  give  in  evidence  several  conspiracies  on 
different  days.  And  see  R.  v.  Broughton,  Trem.  P.  C.  Ill,  where  the  in- 
dictment charged  no  less  than  twentv  distinct  acts  of  extortion. 

It  appears  to  have  been  formerly  holden,  that  a  person  could  not  be  pro- 
secuted upon  one  indictment  for  assaulting  two  persons,  each  assault  being 
a  distinct  offence.  R.  v.  Clendon,  2  Ld.  Raym.  1572;  2  Sir.  870.  But  in 
R.  V.  Benfield  8f  Saunders,  2  Burr.  984,  the  Court  held  this  case  of  CfeiH 
don  not  to  be  law,  and  said,  cannot  the  King  call  a  man  to  account  for  a 
breach  of  the  peace  because  he  broke  two  heads  instead  of  one  ?  It  is  a  pro- 
secution in  the  King's  name  for  the  offence  charged;  and  not  in  the  nature 
of  an  action,  where  each  person  injured  is  to  recover  separate  damages. 


Snlitctntent.  [vi.  (i). 

If  the  \«g»l  judgment  on  each  count  would  be  materiaQ;  difTercnt,  m  in 
felony  and  misdemeanor,  then  the  joinder  of  mch  several  counts  would 
be  bad  on  demurrer,  in  arrest  of  judgment,  or  on  error.  3  T.  R,  103,  4S5. 
But  see  1  Eatl'i  P.  C.  408;  1  ChiU.  C.  L.  254^.  The  ot^ction  might,  it 
seems,  be  cured  at  the  intX,  by  taking  a  verdict  on  tlie  counts  only  thai 
could  be  joined. 

As  to  the  objection  against  stating  two  offences  in  the  tame  count,  see 
poMt,  325. 


VI.  CEcntial  iOequteitea. 

(1)  0ntaEtttj!  in,  antl  tifiat  rnn^t  ht  KtatiO,  sntl  tioto. 
Indictiients  should  be  fhuned  with  sufficient  certainty.  For  this  pur- 


Bo  aa  to  identify  the  accusation,  lest  the  grand  jury  should  find  a  bill  for  one 
offence,  and  the  defendant  be  put  upon  his  trial  in  chief  for  another,  with- 
out any  authorihr.  These  precautions  are  also  necessary,  in  order  that  the 
defendant  niay_  know  what  crime  he  is  called  u^n  to  answer,  and  may  be 
enaUed  to  claim  any  right  or  indulgence  incident  to  tlie  prosecution  of 
some  crimes,  as  treasons,  &e.,  as  well  as  that  the  jurv  may  appear  to  be 
warranted  in  their  conclusion  of  'guilty  or  not  guilty  upon  the  premises 
to  be  delivered  to  them ;  and  that  the  Court  may  see  such  a  definite  offence 
on  record,  that  they  may  apply  the  judgment,  and  the  pimishment,  which 
the  law  prescribes;  they  are  also  important,  in  order  that  the  defendant's 
conviction  or  acquittal  may  insure  his  subaequenl  protection,  sliould  ho 
again  be  questioned  on  the  same  groimd,  and  that  he  may  be  enabled  to 
plead  his  previous  conviction  or  acquittal  of  the  same  offence,  in  bar  of  any 
subsequent  proceedings.    Coup.  682-3;  5  T.  ii.  611,  623;  1  ieocA,  249; 

With  respect  to  the  degree  of  certainty,  the  indictment  must  state  the 
facta  of  the  crime,  with  as  much  certainty  as  the  nature  of  the  case  will 
admit  Therefore,  an  indictment  charging  the  defendant  with  obtaiuing 
money  by  false  pretences,  without  stating  what  were  the  particiilar  pre- 
tence!, is  insufficienL  3  T.  R.  561 ;  2M.^S.  287.  And  see  further  instan- 
CM,1  CUf-Ci,.  171,  229. 
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Mere  matter  of  inducement,  however,  does  not  require  no  much  certainty        general 
in  its  statement  as  the  gist  of  the  offence.  1  Vent.  170;  Com,  Dig,  Indict^      requisites. 
menty  (G  5). 

So,  where  the  offence  cannot  be  stated  with  complete  certainhr,  it  is  suffi- 
cient to  state  it  with  such  certainty  as  it  is  capable  of.     As,  in  the  case  of  a 
Eiracy  to  defraud  a  person  of  goods,  it  is  not  necessary  to  describe  the 
as  in  an  indictment  for  stealing  them ;  stating  them  as  *'  divers  goods" 
een  holden  sufficient    R,  v.  GUI,  1  Chit  lUp,  698;   2  B,  ^  A,  204, 

The  charge  must  be  sufficiently  explicit  to  support  itself;  for  no  latitude  Charge  must  be 
of  intention  can  be  allowed  to  include  any  thing  more  than  is  expressed.  ^P^^ 
2  Burr,  1127;  2  M,  ^S,  381 ;  R,  v.  Stevefu,  5  B.  ^  C,  246. 

Kepugnancy,  in  a  material  matter,  may  be  fiital  to  the  indictment  5  and  not  repugnant! 
Eati,  254-5.  But  though  the  indictment  must  in  all  respects  be  certain,  yet 
the  introduction  of  averments  altogether  superfluous  and  immaterial  will 
seldom  prejudice.  For,  if  the  indictment  can  be  supported  without  the 
words  wnich  are  bad,  they  may,  on  arrest  of  judgment,  be  rejected  as  sur- 
phisage.  1  Leach,  474;  1  T,  R,  322;  Com,  Dig.  Pleader,  (C  28);  4  Co. 
41  a;  5  Co.  121  h;  2  Hawk.  c.  25,  s,  55;  2  Burr,  985;  1  ChU.  C.  L.  231. 

The  ofience  must  be  positively  charged,  and  not  stated  by  way  of  recital;  muit  be  podtlve, 
so  that  the  words  «  that  whereas"  prefixed,  wiU  render  it  invalid.  2  Stra.  SduT      ^^^^^ 
900,11.(1);  2Ld.Ratfm,lSe3-y  ^w.Ca.  159,415,416;  Cro.  C.C.41;  1  Chit. 
C.  L.  230. 

But,  in  an  indictment  on  a  conviction,  it  is  not  necessary  to  set  forth  the 
conviction  at  large,  but  only  shortly,  that  such  a  one  was  before  such  and 
such  justices  convicted,  according  to  the  form  of  the  statute,  and  tliereupon 
a  warrant  was  issued,  &c.  2  Ld,  Ragm.  1196,  and  mere  matter  of  induce- 
ment may  be  stated  sometimes  by  way  of  recital.  2  Ld.  Ragm.  920. 

The  ofience  must  not  be  laid  disjunctivelgy  as  that  defendant  "  murdered  or  in  the  dJajunc- 
or  caused  to  be  murdered."  2  Hawk,  c,  25,  «.  58;  1  Chit.  C.  L.  231.  "^«' 

The  charge  must  not  be  stated  argumentatively,  or  by  way  of  inferenee,   or  argumenu- 
but  must  be  alleged  in  express  and  positive  language.  1  SaUc.  373.  Uveiy. 

The  indictment  must  not  be  double.  The  defendant  must  not  be  chai^d  Duplicity, 
with  having  committed  two  or  more  offences  in  any  one  count  of  the  in- 
dictment; mr  instance,  one  count  cannot  charge  the  defendant  with  having 
committed  a  murder  and  a  robbeiy,  or  the  like.  The  only  exception  to  this 
rule  is  to  be  found  in  indictments  for  burglary,  in  which  it  is  usual  to  charge 
the  defendant  with  having  broken  and  entered  the  house  with  intent  to  com- 
mit a  felony,  and  also  with  having  committed  the  felony  intended.  Laying 
several  overt  acts  in  a  count  for  high  treason,  is  not  duplicity,  Kelgng,  8, 
because  the  charge  consists  of  the  compassing,  &c.,  and  the  overt  acts  are 
merely  evidences  of  it;  and  the  same,  as  to  conspiracy.  That  the  defendant 
published  and  caused  to  be  published  a  libel,  is  not  double,  for  th^  are  the 
same  ofience.  So,  a  count  in  an  indictment  charging  a  man  with  one  en- 
deavour to  procure  the  commission  of  two  offences,  is  not  bad  for  duplicity, 
because  the  endeavour  is  the  offence  charged.  \  B,^  P,\%\,  And  it  is 
now  generally  understood,  that  a  man  may  be  indicted  for  the  battery  of 
two  or  more  persons,  in  the  same  count,  without  rendering  the  count  bad 
for  duplicity.  2i5wrr.  984;  see  2  ^/r.  870;  2  Ld.  Ragm,  1672,  cont.;jirch. 
C.  L.  30. 

We  have  already  seen  what,  and  how  many,  offences  may  be  charged  in 
the  same  indictment,  ante,  323. 

Presumptioru  of  law  need  not  be  stated.     See  ^M,^S,  105 ;  2  fFik,  147.  J^wunipUon  of 

And  see  1  Chit,  on  PL  4th  edit.  204-5.     Neither  need  facts  of  which  the  p^t^jj^     ^^^ 

Court  will,  ex  officio,  take  notice.   See  on  this  subject  1  Chit,  on  PL  4th  edit,  of  by  the  Courts. 
196  to  203;  and  R,  v.  Chard,  R.  ^ R,  C,  C,  488. 

Concluwmt  of  law,  resulting  from  the  facts  of  a  case,  need  not  be  stated;  Coodmioas  of 
it  suffices  to  state  the  &cts,  and  leave  the  Court  to  draw  the  inference.  2  ^*^' 
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Leatk,  941.  And  tbercToTe,  an  indictment  on  the  15  Qco.  II.  c.  28,  ■.  S, 
fiH'  utterine  counterfeit  money,  having,  at  the  aame  time,  otlier  counterfeit 
money  in  die  custody  of  the  prisoner,  need  not  allege  him  to  be  a  common 
utterer,  because,  in  such  case,  the  statute  says,  that  the  ofiender  shall  be 
deemed  a  common  utterer,  which  b  consequently  a  mere  concluaion  of  law. 
2B.iP.l27;  2 Leach,  9i2.4lhedU.  658;  B.^R.  C.C.5,S.C.:  \  Ewl. 
P.  C.183;  andseefl.  *fl.  C.  C.  7;  2  Leaeh'i  C.  C.  9S9, itk edit. ;  R.^R. 
C.  C.  29,  S.  C. 

Mere  mailer  of  emdenti;  which  the  prosecutor  proposes  lo  adduce,  need 
not  bestated,  unlets  it  alters  the  offence;  for,  if  lo,  it  would  make  the  indict- 
ment  as  long  as  the  evidence.  IStra.  139,  140;  Foil.  194.  And,  upon 
this  principle,  it  has  been  held,  that  an  indictment  charging  the  defendants 
with  conspiring,  "  by  divers  false  pretences,  and  undue  means  and  doicea, 
to  obtain  money  of  A.  B.,  and  to  cheat  and  defraud  him  thereof,"  is  suiH- 
dent,  without  setting  forth  the  particular  means  or  pretences.  R.  v.  Gill,  2 
B.iA.20i;  1  CAil.R.eoe,  S.  C;   6  T.R.  628]   1  Leach  i  C.  i.  274. 

•I  q^  defence  must  come  from  the  defendant,  and  need  not  be 


anticipated  or  staled  by  the  prosecutor.  5T.S.  84;  2Leaeh,5SO. 
indictment  for  disobedienct  -     .-    »        i       ■.         i      .. 

the  Older  wm  not  revoked  j 


ofa  higher  offence.   2Etul,l9,20.     And 


:rj-'t 


Inai 


need  not  be  averred  that 
negative  the  CMnmiition 


FarU  in  deTcnt 


all  the  exceptions  which  by  some  other  statute  than  that  which  creates  the 
ofifence,  might  render  it  legnl,  for  these  ir     '  '      '  '      '-■-■• 

fail  own  justification.  2Barr.l03(i; 

FaeU  mhick  lie  more  peculiarly  uritliin  the  defrndanl't,  than  the  proeeeu- 
for'i  tnouiedge,  need  not  be  shewn  with  more  than  ft  certain^  to  a  com- 
mon intent.  Thug,  where  a  public  ofhcer  is  charged  with  a  breach  of  duty 
in  certain  acts  within  the  limits  of  his  office,  it  is  not  necessary  to  state 
they  were  within  bis  knowle^e,  for  this  will  be  inferred  from  the  nature  of 
the  tmrt  reposed  in  him.  5  f-R.  607. 

If  ito^e  be  necessary  to  raise  the  duty  which  the  defendant  is  alleged 
to  have  broken,  it  should  be  averred;  but  where  knowledge  murt  be  pte- 
Biimed,  and  the  event  lies  alike  in  the  knowledge  of  all  men,  it  is  never  ne- 
ceMuy  either  to  state  or  prove  it  i  T.  R.  621. 

I  reqval  or  demaadhe  necessary  to  complete  the  offence,  it  rati.it  he 
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dictment,  are  repugnant,  inconsistent,  or  absurd;  2Leach,6GQ\  and  th^* 
statement  of  unnecessary  matter  is  censurable  and  dangerous. 

And  because  the  jury  are  sworn  to  present  the  truth,  it  is  best  to  lay  all 
the  facts  in  the  indictment  as  near  to  the  truth  as  may  be;  and  not  to  say, 
in  an  indictment  for'a  small  assault  (for  instance),  wherein  the  person  as- 
saulted received  little  or  no  bodily  hurt,  that  such  a  one,  tvith  gwordSf 
stares,  and  pistols,  beat,  bruised,  and  wounded  him,  so  that  his  life  is  greatly 
despaired  of;  nor  to  say  in  an  indictment  of  a  highway  being  obstructed, 
that  the  Kmg's  subjects  cannot  go  thereon,  without  manifest  danger  qf  their 
lives;  and  the  like.  Which  kind  of  words,  as  they  are  not  at  all  necessary, 
so  they  may  stagger  an  honest  man  upon  his  oath  to  find  the  £Eict  as  so 
laid. 

Where  an  indictment  is  vexatiously  long,  the  Court  will  refer  it  to  the 
master,  and  sometimes  make  the  clerk  of  the  peace  pay  the  costs  of  the  un- 
necessary matter.  1  Chit,  C,  L,  293. 

Novel  attempts  in  pleading  are  not  encouraged.   See  b  B.SfC,  246. 
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(2)  ^tmUifxrMH  of  SBant  of  ^icneral  Slequiftiteft. 

If  any  feet  or  circumstance,  which  is  a  necessary  ingredient  in  the  offence,  J^J^J^"****^  ^ 
be  omitted,  or  stated  without  sufficient  certainty,  in  the  indictment,  such  requi*ite«  in  in- 
omission  or  imperfect  statement  vitiates  the  indictment,  and  the  defendant  dictments. 
may  avail  himself  of  it  by  demurrer,  motion  in  arrest  of  judgment,  or  writ 
of  error.  5£af/,304;  Andr.  226;  5  Co,  \22b;  2  Hale,  184;  R.  v.  Mason, 
2r.ir.68l. 

Eveiy  feet  and  circumstance  laid  in  an  indictment,  which  is  not  a  neces- 
sary ingredient  in  the  ofifence,  may  be  rejected  as  surplusage,  and  need  not 
be  proved  at  the  trial;  also,  if  there  be  any  defect  in  the  manner  of  stating 
sncn  matter,  the  defect  wUI  not  vitiate  the  indictment  4  Co,  41  a;  5  Co, 
121  6;  and  see  R,  v.  Howarth,  3  Stark,  26. 

Bu^  in  every  case,  where  an  offence  is  stated  in  an  indictment  witli 
greater  particularity  than  is  necessary,  the  unnecessary  allegations,  if  de- 
scriptive of  some  ingredient  in  the  offence,  and  not  merely  of  circumstances 
oi  aggravation,  are  material  and  relevant,  and  cannot  be  rejected  as  suh- 
phisage. 

Now,  by  7  Geo.  IV.  c.  64,  s.  20,  the  want  of  the  averment  of  any  mattet 
not  neeestary  to  be  proved,  is  no  longer  to  be  a  ground  for  staying  or  re- 
versing the  judgment,  but  it  stiU  seems  to  be  a  ground  of  demurrer  in  all 
ceases  where  it  would  have  been  a  ground  of  arresting  the  judgment  before 
the  passing  of  this  statute.  Upon  an  indictment  under  Lord  EllehborougKs 
Act,  it  was  objected  in  arrest  of  judgment,  that  it  did  not  state  in  which 
hand  the  prisoner  held  the  weapon ;  but  Gaselee,  J.,  overruled  the  objection, 
the  feet  not  being  necessary  to  be  proved,  and  therefore,  since  the  7  Geo.  IV. 
c.  64,  s.  20,  not  necessary  to  be  laid  in  the  indictment.  R,  v.  Howes  and 
others,  Norfolk  Lent  Assizes,  1827,  CoUyer's  Statutes,  255. 

Diqilidty  is^  it  should  seem,  cured  by  pleading  over. 


VII.  Articular  lUqttisttes  anlir  ^ports. 

And  herein  of, 

1.  The  Caption,  328  to  330. 

2.  The  Venue,  330  to  335. 

3.  The  Name  and  Addition  of  the  Defendant,  335  to  340. 

4.  The  Name  and  Description  of  Prosecutor  and  Third  Persons,  340  to 
343. 

5.  The  Statement  of  Tnne,  344. 

6.  The  Statement  of  Place,  345. 

7.  The  Statement  of  the  Offence  itself,  345. 

8.  The  Statement  of  Statutes,  and  Cjffences  thereon,  345,  346. 

z2 


DlTislon  of  iub- 
J«ct. 


Sntrfflnunl. 

9.  7%«  Slaltment  of  Wrlltfn  InitniBien/t,  347. 
10.  Tie  SUtUmenl  of  ChalUU,  Number,  and  Value,  '. 
n.  The  Statement  of  Technical  Wordt,  349. 

12.  ZTle  Cimeltaion  i^  Indictment  at  Common  Loff,  S 

13.  The  ConcliuioH  on  Statutes,  351. 


(I)  ISft  Caption. 

He  caption  of  the  indictment  is  indrad  no  part  of  the  indictment  itself, 
(2  Hale,  166),  but  is  the  style  or  preamble,  or  return  that  li  niade  from  an 
inferior  Court  to  a  superior,  fi-om  whence  a  certiorari  issues  to  remove  it;  or, 
it  iithe  s^le  or  preamble,  when  the  whole  record  is  mode  up  in  form;  for  the 
record  of  the  indictment,  asitBtandiupon  thclile  in  the  Court  where  it  is  tak- 
en, is  only  iimit—The  junrri  for  our  lard  the  King  upon  their  oath  prttenl. 

The  foUowing  is  the  form  of  the  caption : 

WcMnoreiand. — AT  the  g/ntral  quarliT  leuiont  if  the  peace  holden  at  jlppkby, 
«  imi  for  the  Mimly  qforetaid,  the  day  ef  ,  in  the  ytnr  of  the  rrign  of 
oar  eatereign  iord  Wiltiam  tkefimrth,  of  the  tmiled  kingdom  a/  Great  Brilain  and 
Ireland  kbif,  defender  if  the  fiilh,  brfare  J.  P.  and  K.  P.,  ttquiret,  B«d  olheri  their 
iMWiifaWij  juifJHi  if  fmr  iaid  hrd  the  King,  auigned  to  krrp  the  peace  of  our  laid 
lord  tke  King  in  the  md  cwnJy,  and  abo  to  hear  and  determine  dnvri  febmie;  Irn- 
paemtt  and  ether  wdidemeanori  in  the  raid  county  committed,  by  the  ooM  of  good 
and  la^fili  men  of  the  conntt)  ifforeiaid,  ncom  and  charged  to  Inquire  for  tmt  mid 
lord  the  Sing,  aid  far  the  Itody  of  the  county  i^trtaid,  it  it  preienUd :  [Then  fbl- 
lo«r«  the  malter  preienled,  which  in  sn  indicCmenl  for  murder  msy  be  Ihiu ;] 

Hial  John  ArmitroKg,  late  ifjlppttby  in  the  county  aforeiaid,  [ymMn],  not  haeing 
thtfoarifOodb^arehiieyei,  but  being  mooed  and  leduccd  by  the  initigation  ofthtdr- 
ml,tiiiki  day  of  ,  in  the  year  of  the  reign  if  our  laid  sooereign  lord  HH- 
Uamlhefenrlh,  ^  the  united  kingdom  of  Great  Britain  and  Ireland  king,  defender  ef 
Ihefailk,  at  the  haur  of  nine  in  the  ajienoon  of  the  (a»c  dag,  with  force  and  armt  at 
Appleby  tffereiaid,  in  the  county  ajnretaid,  in  and  upon  one  George  Barriion,  in  Ihr 
peaei  g  Oad  and  of  ovr  raid  lord  the  King  then  and  there  being  (the  ^ireiaid  George 
Hiwrlltm  not  karing  any  weapon  then  drawn,  nor  the  i^orttaid  Otorgt  Harriion 
hadng  jlril  itrlcken  the  laid  John  Amitrong  ),ftloniouily  did  make  an  anaalt ;  and 
that  the  iffrreiaid  John  Jrmitroag,  with  a  certain  draum  Hcord  of  the  value  of  fre 
ihOlngt,  mUcA  he  the  laid  John  Jnailnmg  in  hii  right  hand  then  and  there  had 
and  Md,  the  taid  Oierge  Harriton  m  and  npan  the  right  side  of  iht  belty,  near  the 
ihort  nil  of  hira  the  laid  George  Harritm,  (Ike  »_!•<'■  ■   ■    ■  '■ '■        .,  «■  <• 
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cK>anty;  but  it  is  no  argument  that  the  fact  was  committed  in  that  county.        caption. 
R.  V.  Auttm,  8  Mod.  309;  Fort,  325. 

In  orders,  the  margin  is  to  be  considered  Bapart  of  the  order,  and  a  clear 
plain  reference  to  it  is  sufficient;  but  in  inaictmenU,  the  county  must  be 
expressed  in  the  body,  and  a  reference  to  the  margin  is  not  tufficient.  So 
ruled  in  R.  v.  Holbeck  in  Leeds,  Burr.  S.  C.  198. 

See  further,  as  to  the  venue,  post,  330  to  335. 

/it  the  General  Quarter  Sessions  of  the  Peace'} — ^The  Court  where  the  in-  The  MtskNit,  ate 
dictment  is  made  must  be  expressed;  otherwise  the  caption  is  erroneous.  1 
Hale,  166;  2  Hawk.  c.  25,  s.  118. 

Holden  at  Appleby  in  and  for  the  County  aforesaid'] — It  must  appear 
where  tlie  sessions  was  held;  and  that  the  place  where  it  was  held  is  within 
the  extent  of  the  commission.  2  Hale,  166. 

Where  the  caption  of  the  indictment  stated  the  Court  of  Quarter  Sessions, 
where  such  indictment  was  foimd,  to  have  been  holden  on  an  impossible 
day,  it  was  holden  to  be  fatal.  R.  v.  Feamley,  1  T.R.^\6. 

The  Day  of  ,  in  the  Year  of  the  Reign  of  our  sovereign  Lord 
William  the  fourth! — It  hath  been  adjudged,  that  if  Uie  caption  of  the  in- 
dictment describe  the  sessions  holden  in  the  time  past,  and  not  in  the  time 
present;  or,  as  holden  on  such  a  day  in  such  a  year  of  the  king,  without  as- 
certaining what  king,  it  is  insufficient.  But  it  seems  to  be  agreed,  that  it  is 
sufficient  to  express  ihe  year  of  the  king,  without  adding  that  of  our  lord.  2 
Hawk.  c.  25,  s.  127. 

7%f  Day"} — Figures  to  express  numbers  are  not  allowable  in  an  in- 
dictment; but  numbers,  whether  cardinal  or  ordinal,  must  be  expressed  in 
words;  2 Hale,  170;  or,  at  least,  in  Roman  numerals.  R.  v.  PhilUps^  1  Sir. 
261. 

Before  J.  P.  and  K.  P.,  Esquires,  and  others,  their  Associates! — It  is  not 
necessary  to  name  all  the  justices,  but  only  so  many  as  are  enabled  to  hold 
a  sessions,  and  the  rest  may  be  supplied  by  the  words  and  others  their  09- 
saciaUs.  2  Hale,  167. 

And  although  no  sessions  can  be  holden  without  one  of  the  justices  be- 
ing of  the  quorum,  yet  in  the  caption  there  need  not  be  any  mention  which 
of  them,  or  whether  any  of  them,  are  of  the  quorum;  for  it  is  sufficient  if, 
de  facto,  the  sessions  be  holden  before  him  or  them  that  are  of  the  quorum, 
although  not  so  mentioned;  and  so  is  the  usual  course.  2  Hale,  167. 

And  also  to  hear  and  determine,  ^.] — ^These  words  are  necessary,  be- 
cause, without  this  clause,  (by  the  commission),  they  cannot  proceed  by  in- 
dictment 2  Hale,  166;  I  Str.  4^2. 

By  the  Oath'] — If  the  caption  conclude  that  it  is  presented  without  say- 
ing on  their  oath,  it  shall  be  quashed :  for  their  presentment  must  be  upon 
oath,  and  so  returned.  2  Hale,  168. 

By  the  Oath  of  ] — It  must  name  the  jurors  that  presented  the  ofience ; 
and  therefore,  by  the  oath  of  A.  B.,  C.  D.,  and  others,  is  not  good;  for  it 
may  be  the  presentment  was  by  a  less  number  than  twelve,  or  that  some 
one  of  them  was  incapacitated,  who  might  influence  all  the  rest;  as  for  in- 
stance, a  person  outlawed;  in  which  case  the  indictment  may  be  quashed 
by  plea.  2  Hole,  167;  R.  v.  Davu,  I  C.^P.  470. 

Good  and  lawful  Men  of  the  County  aforesaid] — ^These  words  also.  Lord 
Hale  saith,  are  necessary.  But  Mr.  Hawkins  says,  that  it  is  no  exception 
to  an  indictment  found  in  the  superior  Courts,  and  that  it  hath  been  over- 
ruled; because  all  men  shall  be  intended  to  be  honest  and  la¥rftd  tiU  the 
contrary  appear.  2Hale,  167;  2 Hawk.  c. 25,  s.  17. 


InDfctnunt.  [vii.(s). 

Sieont  and  charged  to  i/tmirefor  our  $aid  lord  tie  King,  and  for  the  Bodv 
oftke  CoBB'y  a/br*'""'^]— Though  Lord  Halt  u.yt,  it  secmHrequwitetoadd 
ihk  claiue,  2  Haie,  167,  it  U  bolden,  in  R.  v.  Morgan,  1  Ld.  JUigm.  710, 
that  it  is  not  neceuary. 

S«e  further  ai  to  (he  caption  of  th«  indictment.  1  Ckil.  C.  L.  326  to  336. 

A  mislaiie  in  the  captioD  may,  in  general,  be  amended.   See  Id.  335. 


(2)  ^t  Vtmt. 
And  herein, — 1 ,  Where  it  ia  to  be  Liud ; — 2.  When  a  Defective  Venue  ii 
Cured; — 3.  The  Mode  of  Stating  it; — 4.  The  Consequencei  of  a  Defective 
"■  '         ■  ir  Omiasion  of  Venue. 


I.  Whebe  to  be  Laid. 
n  Lam] — At  common  law,  the  venue  ihould  always  be  Idd  in 
ihe  county  where  ths  offence  ia  committed,  although  the  charge  ii  in  its  na- 
ture trandtoiy;  Co.  LU.125a;  2  Hawk,  c- 25,  :  35;  and  it  doet  not  lie  on 
the  priaoner  to  disprove  the  commission  of  the  oflence  in  the  county  in  irhich 
it  U  laid,  but  it  is  an  e*sentia]  ingredient  in  the  evidence  on  the  pan  of  the 
raoMCUtor,  to  prove  that  it  waa  committed  within  iL  2  f/ew  tttp.  92 ;  2 
ZmcA>634;  2  Eiufi  p.  C.  605. 

Hw  Tcmie  was  always  regarded  as  a  nuitter  of  lubstance,  and  therefore, 
at  common  law,  when  the  offence  was  commenced  in  one  coun^  and  con- 
summated in  another,  the  venue  could  be  laid  in  neither,  and  the  offender 
went  altogether  unpunished.  I  Halt,  651,  652;  ZHamk.  e.  25,  i.  36; 
Bac.Ab.  "Indiclmait,"  (F).  And  see  the  preamble  of  the  2  &  3  Edw.III. 
C.24;  1  ChU.C.L.  111. 

By  StaMt] — The  inconveniences  arising  from  the  strictnets  of  the  com- 
niou  law  principle  respecting  the  locality  of  offences,  have  been,  however, 
in  a  great  degree,  remedied  bv  several  statuloiy  enactments. 

Moat  of  IliMe  statutes  will  be  found,  and  viU  be  more  aptly  conadered, 
imder  the  various  titles  of  offences  throughout  this  woi^ ;  see  IbtnOBTiM, 
ranriraltp,  HiuHlt*  on  ®Stm,  Vol.  l.;  iliritt,  Xnonim,  Vol.  II.;  I^i^ 
tilli,  Ktiis'B  Stoitc,  Xantnp,  Vol.  III.;  ^OolEgsms,  ^pntABit,  SMamfs, 
"4  aStttto,  &o..  Vol.  V. 
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An  indictment  in  the  county  of  H.  for  stealing  **  one  braw  furnace,"  is  yv.H\}v.. 

not  supported  by  evidence  that  the  prisoner  stole  the  furnace  in  the  county 
of  R.,  and  there  broke  it  to  pieces,  and  brought  the  pieces  into  the  county 
of  H.  R,  V.  Halloway,  IC^P.  N,  P.  C.  127. 

If  two  jointly  commit  a  larceny  in  one  county,  and  one  of  diem  carry  the 
stolen  goods  into  a  different  county,  the  other  still  accompanying  him,  with- 
out their  ever  being  separated,  they  are  both  indictable  in  eiuer  county; 
the  possession  of  one  being  the  possession  of  both  in  each  of  the  counties,  as 
long  as  they  continue  in  company.  R.  v.  M^Dotuigh  8f  Druid,  Old  BaUey,, 
1824. 

A  thief  carrying  stolen  goods  into  another  county,  upwards  of  four  months 
after  the  original  taking,  is  indictable  in  that  coun^,  and  the  distance  of 
time  makes  no  difference.  R.  v.  Pnrkiny  R,  ^  M,  C.  C,  R,  45. 

In  an  indictment  for  conspiracy,  the  venue  may  be  laid  in  any  county  in 
which  it  can  be  proved  that  an  act  was  done  by  any  one  of  the  conspirators  in 
fiirtherance  of  their  common  design.  See  4  Eatty  164,  and  title  CW^tiracQ) 
Vol  I. ;  and  see  R,  v.  Lord  Preston,  4  St.  Tr,  410,  455 ;  Post,  9. 

In  an  indictment  for  sending  a  threatening  letter,  the  venue  may  be  laid 
either  in  the  county  where  the  prosecutor  received  it,  2  EasCa  P,  C.  1125, 
1120;  1  Leach,  142,  or  in  the  county  from  which  the  offender  sent  it.  See 
1  Camp.  215;  2  7<;.  506;  SB.^J,  717.  And,  as  to  libels,  see  post,  Wnlt 
Vol.  III.  So,  if  an  act  done  in  one  county  prove  a  nuisance  in  another, 
it  seems  that,  in  an  indictment  for  it,  the  venue  may  be  laid  in  either 
county,  although  it  seems  more  correct  to  lay  it  in  the  coimty  in  which  the 
act  was  done. 

Where  a  servant,  who  had  received  money  for  his  master  in  the  coun- 
ty of  A.,  and,  upon  returning  to  his  master  in  the  coun^  of  B.,  denied 
having  recdved  it,  the  ju^es  held,  that  his  being  indicted  for  the  embez- 
zlement in  the  county  of  fi.  was  correct,  for  he  could  not  be  said  to  have 
embezzled  the  money  until  he  refused  to  account  for  it   3  ^8. 4*  P*  596. 

It  is  a  general  rule,  that  where  a  statute  creating  a  new  felony  directs 
that  it  may  be  tried  in  the  county  where  the  offender  is  i^prehended,  without 
containing  any  negative  words,  the  provision  is  only  cumulative,  and  he 
may  still  be  tried  in  the  county  where  the  offence  was  committed.  1  Halef 
694;  3 /lu^  87. 

Offences  committed  on  Persons  or  Property  in  Coaches  employed  on  JottT"  oflbncettoiienoDs 
nies,  or  in  Vessels  employed  in  Inland  Nam^atum]—T)ie  stat  7  Geo.  IV.  c  J^STSSS^  Ac 
64,  s.  13,  *  For  the  more  effectual  prosecution  of  offences  committed  during  employed  on  kmr- 
joumies  from  place  to  place,*  enacts,  "  Tlmt,  where  any  felony  or  misde-  ffiJi^nltiSSiaS, 
meanor  shall  be  committed  on  any  person,  or  on  or  in  respect  of  any  pro- 
perty in  or  upon  any  coach,  waggon,  cart,  or  other  carriage  whatever, 
emjMoyed  in  any  journey,  or  shall  be  committed  on  any  person,  or  on  or  in 
respect  of  any  property  on  board  any  vessel  whatever,  employed  on  any 
voyage  or  journey  upon  any  navigable  river,  canal,  or  inland  navigation, 
such  felony  or  misdemeanor  may  be  dealt  with,  inquired  of,  tried,  deter-  may  be  tried  In 
mined,  and  punished  in  any  county,  through  any  part  whereof  such  coach,   2£)[^^|2irw^ 
waggon,  cart,  carriage,  or  vessel  shall  have  passed  in  the  course  of  the  coMh.  dtcorYee- 
joumey  or  voyage  miring  which  such  felony  or  misdemeanor  shall  have  »dh*«P«"«d» 
been  committed,  in  the  same  manner  as  if  it  had  been  actually  committed 
in  such  coirntr;  and  in  all  cases  where  the  side,  centre,  or  other  part  of  any  or,ifthetidM,&c, 
highway,  or  the  side,  bank,  centre,  or  other  part  of  any  such  river,  canal,  or  ^^^Sk&Sniat 
navigation,  shall  constitute  the  boundary  of  any  two  counties,  such  felony  counUee.  may  t 
or  nusdemeanor  may  be  dealt  with,  inquired  of,  tried,  determined,  and  pu-  tried  to  either, 
nished  in  either  of  the  said  counties  through,  or  adjoining  to,  or  by  the  bound- 
ary of  any  part  whereof  such  coach,  waggon,  cart,  carriage,  or  vessel  shall 
have  passed  in  the  course  of  the  journey  or  voyage  during  which  such  felony 
or  misdemeanor  shall  have  been  committed,  m  the  same  manner  as  if  it  had 
been  actually  committed  in  such  county." 

Offences  in  Towns  Corporate,  SfcJ] — Where  an  offence  is  committed  withr  Offencet  to  town* 
in  the  county  of  a  city  or  town  corporate,  the  prosecutor  may  prefer  hif  in-  «*!**"*'•• 


be 


that  ia  the  next  adjoining  county  U. 


Iribictment.  [vil  (S). 

dictment  to  the  juiy  of  the  next  adjidDiaK  county,  at  the  seMions  of  oyer 
and  tenniner,  or  gaol  delivery,  and  hare  Ste  oSender  tried  there;  38  Qeo. 
111.  c.  52,  1.  2;  but  in  that  case  the  venue  must  still  be  laid  in  the  coun^ 
of  the  d^,  Sic.  where  lie  offence  wai  committed.  Fide  R.  v.  MeWor,  K.  ^  R. 
144.  But  if  the  offence  be  properly  laid  in  the  county  of  the  town,  and  the 
'  "  '  t  ii  preferred  in  the  county  at  large,  it  need  not  be  averred  that 
.  .  1!  7.  -..  _  -  'y  to  flie  county  of  the  Icwn;  but  when  the 
;aption  or  memorandum,  ii.  v.  Goff, 
R.^R.  179.  Or)  if  the 'bill  ^ave  been  found  by  ajiuy  of  thecouuty  ofthe 
ci^,  Sec.  any  Court  of  oyer  and  tenniner,  or  gaol  dehvery,  holden  for  »uch 
coim^  of  flic  city,  &c.  may  order  it  to  be  tried  by  a  ju^  of  the  next  ad- 
jdning  county.  Id.  In  both  of  which  caaes,  the  Court,  belore  which  the  of- 
fender is  tried  and  convicted,  may  order  thejudgmenttobe  executed,  either 
in  the  same  county,  or  in  the  county  of  the  city  in  which  the  offence  was 
comoutted;  51  Geo.  111.  c.  100,  b.  1 ;  and  may  order  the  expenses  of  pro- 
secntion  and  witnesaea,  38  Geo.  III.  c.  52,  i.  3,  and  the  expenses  the  county 
may  have  been  put  to  by  the  removal  of  the  prisoner  there  for  trial,  &c  SI 
Geo.  III.  c.  100,  B.  2,  to  be  paid  by  the  person  who  would  have  been  order- 
ed to  pay  the  same,  if  the  offender  had  been  indicted  and  tried  in  such  county 
of  a  aty,  &c.  Arch.  C.  P.  3, 4. 

Qfnsen  fn  WaUt] — At  common  law,   no  offence  committed  in  Wales 
cotild  be  tried  in  England,  and  was  only  inqnirablc  of  before  justices  or  com- 
sioners  assigned  by  the  King,  in  the  coimty  of  Wales,  where  the  offence 
.committed.  1  i/alf,  156.  But  now,  by  the  I  Wm.  IV.  c.  70,  s  "  " 


0  be  held  in  Chester  and 
;,  oyer  and  temiin^. 


for  the  trial  of  all  criminal  and  civil 

Wales,  imder  and  by  virtue  of  the 

gaol  delivery,  and  other  writs  and 

ner  and  form,  aa  hath  been  uaual  for  the  counties  in  England  (a).   See  <mte, 

TiMttjn,  Vol  I.J  BSaIn,  Vol.  V. 

Cffrneu  in  Scotland  or  Irelaad] — In  geueral,  offences  committed  in  Scot- 
land and  Ireland  are  indictable  oiuy  there,  and  if  the  par^  be  wprehended 
here,  he  mnst  be  sent  thither  for  trial.  ISGeo.  111.  c.31i  44  Geo.  III.  c 
92;  1  Eaifi  P.  C.  772. 

if  goods  were  stolen  in  Scotland  or  Ireland,  and  brought  by  the  ofiender 
ioto  England,  he  could  not  be  indicted  here;  2  Eatt't  P.  C.  772  i  andteeS 
/iuf.ll3i  13C0.53;  but  see  1  S^ri.  O.  £.  2,  r.  (jr).  To  remedy  this,  the 
13  Ceo.  lll.c  .11.9.  4&5.  and  44  Geo.  III.  c.  U2,  s.  7&8,  proiido,  that 
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Oflbnces  abraad, 
dec 


VII.  (3).]  The  Venue. 

As  to  the  venue  on  indictments  for  ofTences  committed  abroad,  or  on  the 
high  seas,  see  lUimiraltt;,  Vol.  I. 

2.  Defective  Venue,  when  Cured. 

By  stat.  7  Geo.  IV.  c.  64,  s.  20,  "  no  judgment  upon  any  indictment  or  DefecUve  venue, 
information  for  any  felony  or  misdemeanor,  whether  after  verdict  or  out-  **""  *^**"^ 
lawry,  or  by  confession,  default,  or  otherwise,  shall  be  stayed  or  reversed  for 
want  of  a  proper  or  perfect  venue,  where  the  Court  shall  appear  by  the  in- 
dictment or  information  to  have  had  jurisdiction  over  the  onence. ' 

3.  Mode  of  Stating  Venue. 

The  venue,  that  is,  the  county  in  which  the  indictment  is  preferred,  is  Modeofiutlng 
stated  in  the  margin  thu^  ^^  Middlesex  "  or  "  MiddUsex  to  wit, '  but  the  lat-  ^^^^ 
ter  method  is  the  most  usual.  In  the  body  of  the  indictment  also,  the  facts 
should  in  general  be  stated  to  Have  arisen  in  the  corni^  in  which  the  indict- 
ment is  preferred,  so  that  it  may  appear  that  the  ofifence  was  within  the 
jurisdiction  of  the  Court;  and,  therefore,  if  a  parish,  vill,  or  other  place, 
where  the  offence,  or  part  of  it  occurred,  be  stated  without  naming  the  county 
in  the  margin,  or  expressly  referring  to  it  by  the  words  "  the  county  afore- 
said," the  indictment  will  be  defective.  1  Saund,  208;  3  P,  Wms,  496;  2 
Hawk,  c.  25,  8.  34,  128 ;  2  HaUy  166.  And  where  two  counties  are  men- 
tioned, as  Surry,  in  the  margin,  and  then  a  fact  is  described  as  having 
happened  in  Middlesex,  and  afterwards  the  offence  is  stated  to  have  been 
committed  at  a  place  "  in  the  county  aforesaid,"  without  shewine  which 
county  is  intended,  this  will  refer  to  the  last  antecedent  county,  Middlesex, 
and  the  indictment  will  be  insufficient,  for  the  rule  in  civil  actions,  that  the 
venue  in  the  margin  will  aid  it,  does  not  extend  to  criminal  proceedings.  2 
Ld,  R4iym.  888,  1304;  2  Hoie,  180;  Cro,  Eiiz.  184;  1  Saund,  308,  n.  (1). 
When,  however,  only  one  county  is  named,  the  words  "  county  aforesaid" 
will  have  sufficient  reference  to  the  county  in  the  margin.  3  P.  Wnu,  496 ; 

2  HaUy  180;  1  Saund.  308,  n.  (1);  2  Hawk.  c.  25,  «.  34;  I  Chit.  C.  L. 
194. 

In  indictments  founded  upon  the  statutes,  which  authorize  a  mode  or 
place  of  trial,  that  did  not  exist  at  common  law,  all  facts  within  the  realm 
should  be  laid  in  the  county  where  they  actually  happened.  See  1  ChU. 
C.  L.  195,  and  cases  there  collected. 

Offences  committed  in  the  county  of  a  city  or  town  corporate,  and  indict- 
ed in  the  county  next  adjoining,  under  the  38  Geo.  III.  c.  52,  should  be 
laid  to  have  been  committed  in  the  county  of  the  town;  R.  8f  R.  C.  C.  144; 
but  it  need  not  be  averred  that  the  county  wliere  the  indictment  is  brought 
is  the  next  adjoining  county.  R.  v.  Goffy  R.  8fR.  C.  C.  179. 

Indictments  for  offences  committed  upon  the  high  seas,  should  allege  the 
crimes  to  have  been  committed  there,  in  order  to  shew  the  Admiralty  juri»- 
diction.  3  Inst.  112;  Bac.  Ahr.  Admiralli/,  (D) ;  1  Leach,  388.  See  the  en- 
actments of  the  59  Geo.  III.  c.  96,  s.  1, 2,  and  59  Geo.  III.  c.  27. 

Before  the  passing  of  the  late  jury  act,  it  was,  in  general,  essential  to  lay 
every  issuable  and  triable  fact  to  have  happened  at  some  particular  parUhy 
viU,  hamlet,  or  place  within  the  county,  to  which  a  venire  may  be  awarded ; 
and  it  would  not  suffice  merely  to  state  the  county.  5  T.  R.  620 ;  2  Haley  180; 

3  Camp,  77;  2  Hawk.  c.  25,  s.  83;  Bac.  Ahr.  "  Indictment;*  (G  4)  (a). 


(a)  In  a  case  at  Monmouth  Sum.  Ass. 
1808,  on  an  indictment  on  Lord  EUen- 
horomgh*s  act,  43  Geo.  III.  c.  58,  (now 
repealed),  the  prisoner's  counsel  proved 
that  there  was  no  such  parish  in  the 
county  of  Mtmmoutk  as  the  parish  of 
Saint  Marjfs^  laid  in  the  indictment  It 
was  contended,  on  the  other  side,  that  It 
is  no  longer  necessary  in  sueh  an  indict- 
ment to  lay  any  parish,  as  the  jury  are 
to  come  from  the  body  of  the  county. 


Lawrence^  J.,  said,  he  would  save  the 
point  for  the  opinion  of  the  judges.  The 
prisoner  was  acquitted  on  the  merits. 
R,  V.  Phillips,  3  Campb.  77. 

R.  v.  Leadbeater,  Stqffordshire  Sum, 
Ass.  1818,  MS.  Bum's  /.,  2itk  edit.  p.  56, 
Vol.  HI.  The  indictment  charged  the 
burglary  and  larceny  to  have  been  com- 
mitted in  the  parish  of  Aldrewas^  Com, 
Staff,  Upon  cross  examination  of  one 
of  the  witnesses  for  the  prosecution,  it 
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Bo,  if  As  aStnce  were  laid  in  London  generally,  It  irMbribn  th£  paning 
of  that  ut  too  general,  because  of  its  laTgenen:  and  there  loiwt  hare  been 
■ome  pariah  stated,  with  some  addition,  (as  St  Maty,  Wood  Street) ;  though 
the  ward  need  not  have  been  stated,  because  a  ward  is  in  London  as  abun- 
dred  is  In  a  county,  and  the  hundred  need  not  have  been  atated.  2  Hatek. 
(.»,<.  92;  Sid.32i\  JtfackaiUs'ieiue,9Bep.66b. 

But  DOW  the  jury  in  criminal  cases  are  returned  &om  the  body  of  the 
coanty,  and  not  aa  formerly  trom  any  particular  nmc,  (6  Geo.  IV.  c.  50, 
B.  20) ;  end,  therefore,  it  would  seem  now  sufficient  to  state  only  the  colln^, 
or  the  city,  borough,  or  other  port  of  the  county,  tu  which  the  jurisdiction 
rf  the  Court  is  limited,  in  all  cases  which  are  not  of  a  local  nature.  See 
J«rmi'i^reUettriCrim.Law,34;  R.  v.  LawreiKe,  ZComp.JS;  R.y.Dtm^ 
ing,  M.  ^  M.  N.  P.  a  433. 

In  Mme  cases,  where  the  offence  is  of  a  peculiar  local  ieicnpHtm,  taare 
paiticnlari^  in  the  statement  of  the  venue  ii  necessary ;  thus,  an  indictment 
onder  the  57  Geo.  111.  c.  DO,  {now  the  D  Geo.  IV.  c.  69,  title  ffinu.  Vol. 
II.)  ta  being  armed  at  night  in  a  close  to  kill  game,  must  shew  the  parti- 
enhr  close  by  name,  or  name  ila  owner,  or  otherwise  particularize  it. 
B,  w.  Bidltv,  R.  ^  a.  C.  C.  515,  three  of  the  Judgea  dut.  And  in  such 
a  eaae,  allbough  it  is  not  necessary  to  state  both  the  name  of  the  close, 
and  tba  name  of  the  owner  also,  yet,  if  the  indictment  st&te  l>oth,  atid 
therc  b*  a  variance  in  either  one  of  the  statements,  it  will  be  fatal.  JL  r. 
Omm  mdanothtr,  R.  ^  Af.  C.  C.U&;  and  see  R.v.Pyn,  2EtuftP.C. 
7M;  R.  V.  Ifealry,  R.  fM.  C.  CI. 

Where  a  mere  omission  or  nonfeasance  is  alleged,  as,  in  an  indictment 
for  not  attending  church,  no  vill  need  be  stated  Jti  the  body  of  the  indictr- 
ment,  though  it  would  be  otherwise  if  tlie  duty  were  locaL  5  Eatt,  378-8; 
1  Mimi.  e.  10,  I.  5. 

Where  the  nature  of  the  offence  consists  of  the  repetition  of  several  acts, 
it  must  be  supposed  to  have  happened  in  several  places,  and  there  is  no  ne- 
CMUty  to  state  any  place.  Cro.  EUt.  195 ;  1  Uamk.  c.  61,  t.  11 ;  ISamd. 
308,  fl.  (I). 

And  no  venue  need  he  laid  to  immaterial  facts. 

In  general,  where  any  poaidve  fact  is  averred,  it  should  be  stated  to  be 
done  "  thtn  and  Mere,  ailer  the  county  and  tiie  vill  have  been  deariy  ex- 
prmed  in  the  body  of  the  indictment;  1  Sttt.  Cat.  I7B;  Com.  Dia.  "  lit- 
tSetmtnt,"  (G 1) ;  and  the  allc^tion  of  time  and  place  "  then  and  there," 
should  he  rpppnlfd  to  ciLTi'  nmlerini  fact  which  iu  munble  nud  trinble.    /rf., 
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4.  Consequences  op  Defective  Statement  or  Omission  of  Venue. 

An  improper  statement  or  omission  of  a  venue  or  place,  may  be  taken   Cooaequenres  of 
advantage  of  on  demurrer.     Formerly,  it  might  be  taken  advantage  of  in  nS?oir*omi3ion 
arrest  of  judgment  or  writ  of  error,  but  now,  by  the  7  Geo.  IV.  c.  64,  s.  20,   of  venue. 
poat,  352,  the  want  of  a  proper  or  perfect  venue,  where  the  Co\\x%  shall 
appear,  by  the  indictment  or  information,  to  have  had  jurisdiction  over  the 
onence,  is  not  a  ground  for  arresting  or  reversing  the  judgment 

Though,  as  we  have  seen,  great  strictness  is  in  general  necessary  in  the 
averment  of  a  parish,  vill,  or  place,  it  is  somewhat  singular  that  it  is  in  no 
case,  not  even  m  the  instances  of  treason  and  murder,  necessary  to  prove 
that  the  offence  was  committed  at  the  precise  vill,  parish,  or  place,  laid  in 
the  indictment,  provided  there  be  such  a  viU,  parish,  or  place  in  the  coimty ; 
and  when  a  variance  between  the  allegation  and  the  proof  of  local  descrip- 
tion is  immaterial,  provided  there  be  such  a  place  in  the  county  as  stated  in 
the  indictment,  it  is  sufficient  to  shew  in  evidence  that  it  nappened  any 
where  within  the  proper  county.  1  Chit.  C.  L,  200. 

Where,  however,  tne  place  is  the  essence  of  the  crime,  as  in  striking  in 
a  church  yard;  2  Hale,  179, 244-5 ;  2  Hawk,  c.  25,  <.  84 ;  Id,  e,  46,  «.  181, 
182;  1  EaaVs  P,  C.  125;  or,  in  an  indictment  on  the  9  Geo.  IV.  c.  69,  for 
being  foimd  armed  in  a  close  at  night;  R,  v.  lUdley,  1R,^K,C.  C,  515, 
ante,  334 ;  or,  where  the  place  is  stated  as  matter  of  local  description  in 
indictments  for  burglary,  or  not  repairing  or  any  other  niusance  to  a 
public  thoroughfare,  a  variance  in  the  statement  will  be  fatal;  Id,;  1  Burr, 
333.  Where  an  indictment  for  robbery  stated  that  it  was  in  a  field  near 
the  king's  highway,  and  the  robbeiy  was  not  proved  to  be  near  any  highway, 
it  was  considered  sufficient  R,  v.  nardle,  R.  8f  R,  C,  C.  9.  So,  where  the 
indictment  is  on  a  statute  giving  a  penalty  for  the  offence  to  the  poor  of  the 
(larish  in  which  the  offence  was  committed,  the  parish  must  be  tnily  stated. 

As  to  the  removal  of  indictments  where  an  impartial  trial  cannot  be  had, 
see  title  CPcttlorari,  Vol.  I. 


(3)  KTanu  anl)  Al^l^ition  of  Befenl^ant. 

And  herein, — 1.  How  it  is  to  be  Stated; — 2.  The  Consequences  of  a  Name  and  addition 
Mistatemcnt  of  defendant. 

1.  How  TO  BE  Stated. 

The  defendant  must  be  described,  in  the  indictment,  by  his  Christian   How  to  be  itaud. 
name  and  surname,  and  by  his  addition.  2  Hale,  175. 

The  inhabitants  of  a  parish  may  be  indicted  for  not  repairing  a  highway, 
or  the  inhabitants  of  a  county  for  not  repairing  a  bridge,  without  naming  any 
of  them.  RolL  Abr,  79 ;  2  Hawk,  c,  25,  g,  68 ;   Wood's  Inst,  h,  4,  c.  5. 

It  is  no  misnomer,  if  the  name  stated  be  mis-spelt,  provided  it  be  of  the 
same  sound  as  the  real  name,  post,  341. 

The  name  may  be  such  as  the  defendant  has  usually  gone  by  or  acknow- 
leilged;  and  if  there  be  a  doubt  which  one  of  two  names  is  his  real  name, 
the  second  may  be  added  in  the  indictment  after  an  alias  dictuSf  thus, 
*'  Richard  Wilson,  otherwise  called  Richard  Layer  "  post,  338,  n. 

If  the  name  of  the  defendant  be  unknown,  and  he  reftise  to  disclose  it, 
an  indictment  against  him  as  *'  a  person  whose  name  is  to  the  jurors  un- 
known, but  who  was  personally  brought  before  the  said  jurors,  by ^  the 

keeper  of prison,"  will  be  sufficient  R,  v. ,R,8fR.  C,  C.  R.489. 

But  an  indictment  against  him  as  a  person  to  the  jurors  unknown,  is  insuffi- 
cient, if  there  be  not  something  to  ascertain  the  person  meant  by  the  grand 
junr.  lb. 

The  name  of  the  defendant  committing  the  offence  should  be  repeated  to 
every  distinct  allegation;  but  it  will  suffice  to  mention  it  once,  as  the  nomi- 
native case  in  one  continuing  sentence.  4  Harg,  St,  T,  747. 

The  additions  required  to  be  given  to  defendants  in  an  indictment,  by 


Snliictment.  [vii.  (s). 

stat  1  Hen.  V.  c.  5,  arc,  the  addition  of  their  "  estate,  or  degree,  or  myt- 
tery,"  and  also  the  addition  of  the  "  town*,  or  hamleta,  or  places,  and  coun- 
tie*  of  which  they  were  or  be,  or  in  which  they  be  or  were  conversanL" 
These  additions  sliould  be  added  after  the  first  name,  and  nut  after  the  aUat 
diclut;  2/ri(.C99;  SSalk.^;  although.ifanodditionbcKiven  to  theoame 
after  die  aiiat  dicttu,  it  may  be  rejected  as  surplusage.  2  Hawk.  c.  25,  t.  70. 
The  Ibllowing  observations  and  collection  of  esses  on  this  subject,  in  the 
note,  were  in  prior  Editions  of  tliis  Work  (a). 


(a)  Slal9lt  of  addiliom]—To  prevent 
Ihe  Inconvenience  of  iroubling  onr  per- 
son for  ■nolher,  it  ia,  by  ttat.  1  Hen.  V. 
r,  S,  "  ordained  and  ettibliifaed,  that, 
in  every  original  writ  of  aclionj  per- 
sonal, and  appeal!,  and  indicunenti,  in 
which  the  exigent  nhall  be  swarded,  to 
the  names  of  the  defendants  in  such 
writs  ori^nal,  appeals,  and  indictments, 
addUlau  shall  be  made  of  their  eiute  or 
degree,  or  trade,  and  of  Ihe  towns  or 
hamlets,  or  placet,  aad  the  countiei,  of 
the  which  ibey  were,  or  are,  or  in  which 
the;  are,  or  were,  oc  may  be  conversant ; 
and  if  by  procesi  upon  the  said  origins] 
writs,  appeals,  or  indictments,  in  the 
which  the  said  additioni  be  omitted,  any 
outlawries  be  pronounced,  that  Ihey  be 
vM,  ftnstnte,  and  holden  for  tionei 
and   that,  beToce  the  oullawrie 


■hadl  be  abated  by  exception  of  the  party." 

/■■  iMch  tkt  migtnt  tkali  be  awardti] 
— The  exigent  is  a  writ  whereby  the 
■heriff  it  commanded  to  proclaim  the 
party  in  Ihe  county  court,  in  order  to  his 
being  outlawed.  And  by  ihete  words  the 
act  exlendelh  only  la  caiei  where  ptocett 
of  outlawry  may  be  awarded;  and  there- 
fore it  extendeth  not  to  an  indictment 


by  Ihe  common  law  by  hii  Christian 
name,  vrilhaut  any  surname,  as  JsAa  bi- 
shop of  i>.  a  /IU1.S6B. 

If  it  be  a  corporation  aggrtgait  of 
many  able  persons,  as  mayor  and  com- 
monalty, dean  and  chapter;  the  mayor 
or  dean  need  not  to  be  named  by  bis 
CliristLsn  name,  because  that  such  a  cor- 
poration Btandeth  in  lieu  both  of  the 
Chriitiannameandsumame.  ilmt.666. 

A  dukt,  tnarquit,  tori,  viacount,  or 
baron,  might  by  the  common  law  be 
named  by  bit  Christian  name,  and  by  the 
name  ofhii  dignity;  as /oAa  dulu  <^  Jf. 
S  Imt.  666. 

According  to  tome  authorities,  the  de- 
fendant was  bound  to  answer  to  an  in- 
dictment for  lelony,  .(hough  his  nttmt  of 
baplUm  was  mistaken.  iHaU.iSS;  I 
Stark.  C.P.  ii. 

According  to  others,  no  advantage 
could  be  taken  of  a  mistake  in  the  lar- 
nane,  Simtff.  I.  3,  c.  IB,  /  ISS,  though 
there  might  be  of  a  mistake  in  the  Chris- 
lian  name.  3  ilauk.  c.  !S,  i.  SB,  69;  1 
Stark.  C.  P.  iS-.  see  ss 

One  indicted  for  a  i 
plead  that  hit  name  it  Sbakeapearei  and 
not  Shakepeare,  for  the  latter  is  not 
"       Stukeeptort,  USbmI, 
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«     ^  ,,  ^  NAME,  &C.,  OF 

2.  Consequence  of  Misnomer  of  Defendant.  defendant. 

The  mode  of  taking  advantage  of  a  defective  statement  or  omission  of  a  Coiuequcnce  of 

defendant's  name  or  addition,  is  by  plea  in  abatement.  And,  148, 160;  Cro,  "»*»n<*°»«' 
Jac.  610;  Roh  Ab,  780;  ante,  Abatement,  Vol.  I. 


In  trespass  against  several,  one  cannot 
plead  the  misnomer  of  his  companion. 
Bro.  Abr.  tit.  "  Miswm."  pL  10,  59. 

Jdditunu  shatt  be  «uu2e]— The  addi- 
tion, as  well  of  the  estate,  degree,  or 
mystery,  as  the  town,  hamlet,  or  place, 
ought  by  force  of  this  act  to  be  alleged 
in  die  first  name ;  for  an  addition  after 
the  aUas  dietus  is  ill;  as,  for  instance, 
where  the  indictment  was  against '  W.  R. 
otkerwite  called  W.  R.  of  H.,'  for  with- 
out the  aUiu  dietus  there  is  no  addition 
of  the  vill ;  and  if  the  party  be  not  suffl- 
dently  named  in  the  first  part,  the  alia* 
cannot  aid  or  help  it.  2  Inst.  669;  3 
Salk.  20. 

Where  there  are  several  defendants  of 
different  names  and  the  same  addition, 
it  is  safest  to  repeat  the  addition  after 
each  of  their  names,  applying  it  particu- 
larly to  every  one  of  them.  2  Hawk.  e. 
23,  s.  106. 

Where  a  fiither  hath  the  same  name 
and  the  same  addition  with  a  defendant, 
being  his  son,  the  action  is  abatable,  un- 
lets it  add  the  addition  of  the  younger  to 
the  other  additions ;  but  where  the  fit  ther 
is  the  defendant,  it  is  said  that  there  is  no 
need  of  the  addition  of  the  elder.  2 
Hawk.  e.  23,  s,  106.  But  see  as  to  this  in 
describing  the  prosecutor,  R.  v.  Peace, 
3B.^J.  579 ;  post,  340. 

So,  if  the  son  be  in  custodia  mares' 
dial/i,  and  so  declared  against,  the  count 
may  be  good  without  the  addition  of 
yotmger,  unlets  the  father  of  the  same 
name  and  additions  be  also  in  the  cus- 
tody of  the  marshal ;  for,  in  these  cases,  a 
distinction  must  be  made  by  some  fiir- 
iher  description.  2  Hawk.  e.  23,  «.  106 ; 
Lepioir.  Browne,  1  Salk.  7. 

Addition  of  estate  or  degree"] — In  le- 
gal understanding,  these  two  words  are 
of  one  signification,  and  do  extend  to 
persons  of  nobility,  of  dignity,  and  under 
the  degree  of  nobility  and  dignity,  as 
yeomen,  ftc,  and  do  extend  as  well  to 
the  dergy  as  to  the  temporality,  and  to 
graduates  in  universities  in  any  kind  of 
profession.  2  Inst.  666. 

In  the  name  of  dignities,  my  Lord 
Coke  includes  Baronets;  and  in  Cro.  Car. 
871,  is  a  case  where  Sir  H,  F.  baronet, 
was  indicted  by  the  name  of  Sir  H.  F. 
knight:  being  arraigned,  he  said  he  was 
never  knighted;  and  the  indictment  was 
held  not  suflklent:  he  was  then  indicted 


de  novo,  by  the  name  of  Sir//.  F.  baronet, 
and  pleaded  not  guilty :  and  no  objection 
made  to  the  addition  of  baronet  Hence 
it  seems  to  be  a  good  name  of  addition. 

Esquire  is  a  good  addition.  And  the 
eldest  sons  of  peers,  in  the  lifetime  of 
their  fathers,  though  frequenUy  titular 
lords,  yet  are  only  esquires.  So  also  the 
younger  sons  of  peers,  and  their  eldest 
sons  in  perpetual  succession.  Also  the 
eldest  sons  of  knights,  and  their  eldest 
sons.  There  are  also  esquires  by  virtue 
of  their  office,  as  justices  of  the  peace, 
and  others  who  bear  any  office  of  trust 
under  the  crown.  1  Blae.  Com.  405. 

Mr.  Christian,  in  hb  notes  to  Black' 
stone,  says,  "  I  cannot  but  think  that  this 
is  too  extensive  a  description  of  an  es- 
quire, for  it  would  bestow  that  honour 
upon  every  exciseman  and  custom-house 
officer;  it  probably  ought  to  be  limited 
to  those  only  who  bear  an  office  of  trust 
under  the  crown,  and  who  are  styled  es« 
quires  by  the  king  in  their  commissions 
and  appdntments ;  and  all  I  conceive 
who  are  once  honoured  by  the  king  with 
the  tide  of  esquire,  have  a  right  to  that 
distinction  for  life."  1  Blac.  Com.  406, 
n.  (19).  As  to  barristers  being  esquires, 
see  (Same,  Vol.  II. 

Foreign  dignities.^'And  it  seems 
clear,  that  no  one  can  be  well  described 
by  the  addition  of  a  temporary  dignity  of 
any  other  nation  besides  our  own;  be- 
cause no  such  dignity  can  give  a  man  a 
higher  titie  here  than  that  of  an  esquire. 
2  Hawk.  c.  23,  s.  109.  But  if  a  foreign 
nobleman  be  a  knight  here,  he  should  be 
so  described.  2  Inst.  667. 

All  dukes,  marquises,  earls,  viscounts, 
and  barons  of  other  nations,  or  which  are 
not  lords  of  the  Parliament  of  England, 
are  named  armigeri,  if  they  be  no 
knights ;  and  if  knights,  then  they  are 
named  milites.  2  Inst.  67. 

Clerk  is  a  good  addition  to  a  clergy* 
man;  and  he  that  hath  taken  any  de- 
gree in  either  of  the  universities  may  be 
named  by  that  degree.  2/fM^668;  1 
Blac.  Com.  405. 

Gentleman  and  gentlewoman  are  good 
additions.  And  as  for  gentlemen,  sayf 
Sir  Thomas  Smith,  "  they  be  made  good 
cheap  in  this  kingdom:  for  whosoever 
studieth  the  laws  of  the  realm,  who 
studieth  in  the  universities,  who  pro- 
fesses liberal  sciences,  and  (to  be  short) 
who  can  live  idly,  and  witiiout  manual 
labour,  and  will  bear  the  port,  charge. 


Snbictmmt.  [vii.  (s). 

'  For  preTenting  abuses  frain  dilatorj  pleas,'  it  is  enacted  by  tlie  Btatule 
.   7  Geo.  IV.  c.  64,  ■■  19,  "  That  no  indictment  or  infbnnBtion  iball  be  abated 


jentlenua,  he  ahall 
ba  caUed  Mr.  Such-a-onr,  and  iluU  be 
taken  fbragendeman."  t  Bloe.  Cm.  iOS, 
Yiomaii  ia  a  good  addition;  under 
which  denomioalioa  are  eoniprehended 
thoK  who  h>*e  freehold  landa  of  lOi.  a 
ym,  and  Iheteby  hrrMofore  could  lerre 
upon  Jnriei,  and  can  yet  vole  for  knighu 
of  the  ihire,  and  do  on;  other  act  where 
tbe  law  requires  one  that  is  a  good  and 

Thia  d^ree  i> applied  only  to  [he  mui, 
and  not  to  the  woman.  2  Iml.  66S. 

LaboKTtT  ii  a  good  addition,  and  in 
rommou  uie ;  for  a  trader  may  be  aued 
by  ellher  hli  degree  or  mystery.  8  Mod. 
SI,  9!)  1  At.  SS6;  i  Str  SlSj  2  Lord 
Bsfm.  15*1.  Butlabot.Te 


n  indict 


irillbe  quathed  upon  eiceptio 
addition.  Rtg.  t.  Fnmklyn,  3  Ld.  Raym. 
IITB. 

Widov  or  ainglewman,  or  (aji  aome 
(By)  vi^  of  luch-a-one,  are  all  of  them 
KOod  addition!  of  the  eilate  or  degree  of 
a  woman!  but  no  guch  like  addition  i> 
good  for  the  ettite  and  degree  of  a  man. 
Abo  tpimttr  is  a  good  ad^tion  of  a  wo- 
man. !  Hoak.  e.  SS,  i.  III. 

CiHxtia  and  burgtuei  are  too  general 
fbr  addltiona  within  thli  act.  S  Intl.  6flS. 

/tddiUoH  if  mj/iltrg] — Thii  indudeth 
all  lawful  arts,  trades,  and  Dccupationi, 
■■  tailor,  merchant,  roereer,  parish-clerk, 
•cfaod-m  aster,  husbandman,  labourer, 
and  the  like.  1  Intt.  668. 


DO  addition  to  the  fitat  name,  that  where 
serenl  axe  indicted,  such  an  omUsion,  in 
respect  of  one  of  them,  makes  the  Indict- 
ment Tirious  as  to  all.  !  Bntck.  c.  S5,  i. 
70,  Stmple't  caie,  1  Ltaeh,  4S0;  aalt, 
S3G. 

Aiditim  of  plaea,  loumi,  or  Aam- 
Ifli] — If  there  be  two  towns  in  a  county 
of  tbe  same  principal  name,  with  differ- 
ent additions  to  (Uilingulth  them  from 
one  another,  as  OtkiI  Dak  and  Ltltk 
Dak,  or  Upper  Dale  and  Loatr  Dale, 
and  the  defendant  named  only  of  the 
principal  (own  without  any  addition,  as 
of  Dale  only,  the  defendant  may  plead 
(hat  there  are  two  Dalei  in  the  same 
rounty,  and  none  without  an  addition. 
But  if  there  be  two  lowna  of  the  same 
name  in  a  county,  without  any  addition 
to  distinguish  tbem,  it  may  be  sufflcietil 
in  sucb  case  to  name  the  defendant  ge- 
nerally of  either  of  such  towns,  without 
adding  any  thing  to  distinguish  it  from 
the  other.  2  Haak.  c.  23,  t.  121 ;  I  ClUtt. 
Cn'n.  £.  609. 

If  the  defendant  lire  in  a  bamlel  of  a 
town,  it  ii  said  to  be  in  the  election  of 
theparfy  to  name  him  dther  of  the  ham- 
let or  of  the  town.  2  Hauk.  c.  K,t.  122. 

But  the  addition  of  a  parish.  If  there 
be  two  or  more  towns  In  it.  Is  not  good ) 
but  if  there  be  but  one  town,  the  addition 
"f  pari 


intended  t< 


inttary  be  shewn.  ! 
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by  reason  of  any  dilatory  plea  of  misnomer ,  or  of  want  of  addition,  or  of    name,  &c.,  op 
wrong  addition,  of  the  party  offering  such  plea,  if  the  Court  shall  be  satis-      defend  \wt. 
fied,  by  affidavit  or  otherwise,  of  the  truth  of  such  plea;  but,  in  such  case, 
the  Court  shall  forthwith  cause  the  indictment  or  information  to  be  amend- 
ed according  to  the  truth,  and  shall  call  upon  such  party  to  plead  thereto, 
and  shall  proceed  as  if  no  such  dilatory  plea  had  been  pleaded." 

This  enactment  makes  pleas  in  abatement  for  munamer  or  want  of  addi- 
tion of  very  little  use. 


BtUmerino,  late  tf  the  city  of  Carlisle,  in 
the  cottnty  of  Cumberland,  did  so  and  so ; 
Lord  Balmerino  objected,  that  this  was  no 
title  belonging  to  him;  upon  which  the 
Lord  High  Steward  informed  him,  that 
these  words  were  not  made  part  of  his 
title,  but  only  the  addition  of  place,  which 
the  law,  lor  good  reasons,  reqmres  to  be 
inserted,  by  way  of  description  of  de- 
fendants, in  all  indictments,  and  is  most 
commonly  taken  from  that  place  where 
the  crime  is,  by  such  indictment,  charged 
to  have  been  committed.  Lord  Balme- 
rim^s  Trial,  18  HoweWt  St.  TH.  461. 

^aU  be  void] — This  being  a  judgment 
io  law,  is  interpreted  to  be  made  void  by 
a  writ  of  error,  or  by  the  plea  of  the  party 
coming  in  upon  a  capiat  utlagatum ;  for 
though  the  statute  saith  they  shall  be 
void,  yet  they  are  but  voidable  by  a  writ 
of  error  or  plea.  2  Inst.  670. 

Bp  ihe  ejceeption  of  the  party"] — But 
if  a  trader  be  sued  by  his  degree,  the 
writ  shall  not  abate,  unless  he  shew  that 
be  baa  a  higher  degree.  Horsepool  v. 
Harrison,  1  Str.  556 ;  Smith  v.  Mason,  2 
Str.  816;  2  Ld.  Raym,  1541. 

So,  if  the  defendant  appear  upon  pro- 
cess, and  pleady  taking  no  advantage 
thereof  by  exception,  he  hath  lost  the 
benefit  thereof:  but  it  seemeth  that  the 
bare  appearance  of  the  party,  without 
plea,  doth  not  salve  the  want  of  a  good 
addldoD.  2  Hawk,  c.  123,  t.  25.  See 
now  the  7  Geo.  IV.  c.  64,  supra, 

Bepiieation  to  plea  of  misnomer] — To 
a  plem  of  misnomer  (which  may  be  plead- 
ed ore  temts)  to  an  indictment,  the  clerk 
of  arraigns  may,  in  behalf  of  the  Crown, 
reply,  that  the  prisoner  is  known  as  well 
by  the  one  name  as  the  other;  and  if  the 
jury  find  for  the  Crown,  the  prisoner 
may  plead  over  to  the  indictment  Dean*s 
ease,  2  Leach,  476. 

Second  indictment'] — But  if  an  indict- 
ment of  a  capital  crime  be  abated  for  a 
misnomer  of  the  defendant's  Christian 
name,  the  Court  will  not  dismiss  bim, 
but  canse  him  to  be  indicted  de  novo  by 
his  true  name,  and  arraign  him  again  on 
sudi  new  indictment:  for  regularly  a 
defendant  shall  not  be  dismissed  for  an 
insufficiency  in  an  indictment,  or  an  ap- 
peal for  a  capital  crime;  but  that  as  he 
that  pleads  a  misnomer  of  either  his  sur- 
name or  Christian  name  must  in  the  plea 
set  forth  what  his  true  name  is,  he  there* 
by  utterly  concludes  himself;  and  if  the 


grand  jury  be  not  discharged,  the  indict- 
ment may  presently  be  amended  by  the 
grand  jury,  and  returned  according  to 
the  name  he  gives  himself  2  Hale,  176. 

Plaintiff  obtaining  a  dignity] — An- 
ciently, if  a  plaintiff  gained  a  new  name 
of  dignity,  hanging  a  writ,  he  made  it 
abateable;  but  this  inconvenience  was  re- 
medied by  1  Ed.  VI.  c  7,  s.  3;  by  which 
it  is  enacted,  that  if  any  plaintiff,  in  any 
manner  of  action,  shall  be  made  a  duke, 
archbishop,  marquis,  earl,  viscount,  ba- 
ron, bishop,  knight,  justice  of  either 
bench,  or  seijeant-at-law,  depending  the 
same  action,  such  action  for  such  cause 
shall  not  be  abateable  or  abated. 

In  indictments  of  treason,  felony,  &c. 
against  the  greater  nobility  (dukes, 
marquises,  earls,  viscounts,  and  barons), 
the  estate  and  degree  is  named  first,  and 
after  the  town  and  county :  as,  Edward' 
us  Dux  de  Buckingham  nuper  de  N.  in 
com*  Oloue*,  And  so  it  is  when  one  is 
named  of  a  city,  which  is  a  county  of 
itself,  the  like  order  is  observed.  /.  S, 
pannarius  de  London,  in  com*  eioiiatis 
London,  But  in  case  of  the  lesser  no- 
bility, and  all  under  them,  the  town  and 
county  are  named  before  the  addition. 
2  Inst,  669. 

Also,  an  indictment  naming  the  defend- 
ant by  two  Christian  names  is  not  good, 
as  where  one  was  indicted  by  the  name 
of  Elizabeth  N,  alias  Judith  H,  I  Ld, 
Raym,  562*     Sed  qtuere,  see  supra. 

In  the  county  aforesaid] — If  there  be 
two  counties  named,  one  in  the  mai^n, 
and  another  in  the  addition  of  any  par- 
ty, or  in  the  recital  of  an  act  of  Parlia- 
ment, the  fact  laid  at  such  a  place  in  the 
county  aforesaid,  vitiates  the  indictment, 
because  two  counties  are  named  befi>re, 
and  therefore  it  is  uncertain  to  which  it 
refers.  Cro.  Cir.  C,  36.  See  R,  v.  Hoi- 
beck  in  Leeds,  4  T.  A.  778. 

If  several  persons  be  indicted  for  one 
offence,  misnomer,  or  want  of  addition  of 
one  quashes  the  indictment  only  against 
him,  and  the  rest  shall  be  put  to  answer; 
for  they  are  in  law  as  several  indict- 
ments. 2  Hale,  177.  See  now  7  Geo. 
IV.  c  64,  supra. 

And  it  is  Uie  common  practice,  where 
an  indictment  is  insufficient,  while  the 
grand  jury  is  before  the  Court,  to  amend 
it  by  their  consent  in  a  matter  of  form, 
as  the  name  or  addition  of  the  party,  or 
the  like.  2  Hawk,  c,  25,  s,  98. 


Snofttment-  [vii.  (i)- 

We  diereAne  forbeu  entering  into  a  f\iU  detail  of  the  law  ai  to  what  ii 


c  and  addition.     See  such  law 
2  to  210;  JreUi.Cr.  Law,  B,  &c.i  and 
6  et  leg. 


(4)  VStttu  Bitn  SttUfiption  of  Vio«(tufot  ntb  VftftO  IPtnonn. 
And  herein, — t.  How  thejr  are  to  be  slated; — 2.  The  consequences  of  a 
mil-stateinent. 

1.   How  STATED. 

IPAen  Pernm  ibiotm] — Wherever  the  person  injured  is  known  to  the 
juror*,  his  ChriatiMt  and  surname  ought  to  be  put  in  the  indictment  2 
Smpi.  e  "' 


IT  third  person  may  be  described  hy  the 
thoufh  not  hid  r'  '  ■  "       "    '        "  '  " 

Sua,  iLtaeh,lOOto  lOl 


A  prowcutoi 
mined,  though 


)t  hi*  tight  n. 


Norton,  R.  *  R.  C.  C.  510 ;  B.  ^ 


a  Perton  uwbiouTn]— But  if  they  know  not  his  name,  i 
for  the  murder  of  a  person  unknown,  or  for  stealing  the  goodi  of  a  peTSon 
unknown,  is  good.  2  Hale,  181 ;  1  Chit.  C.  L.  212, 213. 

jIddkUm  ^  Partij] — Also,  there  is  no  need  of  an  addition  of  the  person 
upon  whom  the  offence  is  committed,  unless  there  be  a  plurality  of  penona 
of  the  same  name;  neither  then  ia  it  essential  to  the  indictment,  though 
sometimes  itmay  be  convenient,  for  distinction  sake,  to  add  it.  2  Hale,  IS2. 

Upon  an  intuctment  stating  an  assault  upon  Elizabeth  Edwards,  it  was 
held  nifficient  to  prove  that  an  assault  was  committed  upon  a  person  bear- 
inglhat  name,  although  it  appeared  that  two  persons  bore  the  same  name 
— ^isabelh  Edwards  the  elder,  and  EUzabeth  Edwards  the  younger — and 
that  the  usault  was  in  fact  committed  on  the  latter.  It  was  olgected  at  the 
trial,  diat  this  was  a  variance,  and  that  the  assault  ought  to  have  been  de- 
scribed to  have  been  committed  on  Elizabeth  Edwards  the  younger;  but 
the  otgection  was  overruled.  Upon  ihe  defendant  being  brought  up  fbr 
judgment,  W.  E.  Tmmlon  renewed  the  objection,  and  cited  the  case  at  Lt- 
pert  V.  Brtmn,  1  SalJr.  7,  where  it  was  held,  that,  if  the  father  and  son  are 
both  called  A.  B.,  by  naming  A.  B.,  the  father  prmd  faeU  shall  be  in- 
tended. He  also  cited  R^ilionv.Auiif./foi.SSOj  3Hawi.P.C.,  UL  "jfp- 
ptalt,"  i.l06;  uyin.M.,tH."Iiuiiclmml,"(S\5)itedj>er  ""* 

—'•"•■',  charged  iti  tlie  inJiotmeiit  lias  been  proved.     •■'"-  ■•  '- 
""znbeth  Et 
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that  name  by  reputation,  would  be  bad.   R.  v.  Chrke,  Rust,  ^  Ry.  C.  C.    namr,  &c.  op 

358.  PROSECUTOR, 

If  a  parly  be  known  by  one  name  as  well  as  another,  he  may  be  deecrib-  &c. 

ed  of  either.   2  HaU,  244 ;   2  Hawk,  c.  35,  «.  3 ;    R.  v.  Norton,  R.  ^  R,  C.  puty  known  by 
C.  510.  t^»  namw. 

I(Um  Sonans'} — If  the  sound  of  the  name  be  not  affected  by  the  mis-spell-  Idem  lonam. 
ing,  such  mis-spelling  will  be  immaterial ;  and  where  a  party  was  indicted 
for  an  oflence  upon  one  JVTiyneard,  whose  real  name  was  Wmyardj  but 
pronoimced  Winnyardy  the  indictment  was  held  good;  R,  v.  Foster,  R.  ^ 
R.  a  C.  412;  so,  "  Benedetto"  for  '' Beneditto,"  is  no  variance.  2  Taunt, 
401.  Nor  is  "  Segrave  "  for  "  Sea^rave,''  2  Stra,  889.  But  an  indictment 
chaiging  the  prisoner  with  havmg  personated  "M*Cann,"  instead  of 
"  M'Cam,"  is  bad;  3  Stark,  Evid.  1578;  post,  Vol.  V.  p.  329;  and  "  Tar- 
hart,"  for  "  Tabart;*  5  Taunt,  514;  '' Shakepeare,"  for  ''Shakespeare;" 
10  East,  83;  and  '' Shutlif,"  for  "  ShirtUff,"  are  variances,  1  Chit,  C.L. 
2nded,  216. 

As  to  the  mode  of  describing  the  names  of  the  party  injured,  and  others,   in  uroeny,  tmrf- 
in  the  particular  offences  of  Larceny,  Burglary,  Forgery,  &c.  see  those  titles.    ^'*^*  ftwgery*  *<^* 

CorporaiUm] — Where  the  property  stolen  or  injured  belongs  to  a  corpor-  Corpontioo. 
ation,  it  must  be  laid  to  be  the  property  of  the  corporation  in  meir  corporate 
name,  and  not  in  the  names  of  the  individuals  who  compose  it;  2East*sP, 
C.  1059;  1  Leach,  253.  There  is  some  difference,  however,  in  this  respect 
between  an  ancient  corporation  and  one  newly  created :  an  ancient  corpoi^ 
ation  may  by  use  have  a  special  name,  differing  in  substance  from  that  by 
which  they  were  originally  incorporated,  and  they  may  plead  and  be  im- 
pleaded by  that  name;  but  a  corporation  created  within  memory  must 
plead  and  be  impleaded  by  the  name  by  which  they  were  incorporated. 
Hob.  211;  Noy,  54;  2  Brouml,  292;  Latch,  229;  11  Co,  94;  Dy,  279;  3 
Mod.  6;  Cro,  El  351 ;  Bac,  Abr,  Corp,  (C  3);  and  see  10  Co,  87;  1  Leach^ 
513.  Where,  by  a  local  act,  24  Geo.  III.  c.  15,  certain  inhabitants  in  se- 
ven parishes  were  incorporated  by  the  name  of  "  the  guardians  of  the  poor 
of  those  parishes,"  and  the  property  belonging  to  the  corporation  was  vest- 
ed in  certain  directors  for  the  tune  being,  the  judges  held,  upon  an  indict- 
ment for  embezzling  the  monies  of  tlie  corporation,  that  they  should  have 
been  laid  as  the  monies  of  the  guardians  of  the  poor  by  their  corporate 
name,  or  of  the  directors  for  the  time  being  in  their  individual  names.  R. 
v.  BeacaU,  R.  ^  M,  C,  C  15,  Vidt  Sherington  ^  Bu1kley*s  case,  1  Leach, 
C,  C.  513. 

Partners,  Joint  Owners,  Companies,  ^c] — Various  statutes  have   been  Pwtnen,  }ofnt 
passed  to  remedy  the  difficulty  experienced  in  describing  the  names  of  ojr-  SJJiU'JUJ*  "^' 
ners  of  pn^per^. 

Thus,  by  7  Geo.  IV.  c.  64,  s.  14,  *  To  remove  the  difficulty  of  statine  the 
names  of  all  the  owners  of  property  in  the  case  of  partners  and  other  joint 
owners,'  it  is  enacted,  '*  That  in  any  indictment  or  information  for  any 
felony  or  misdemeanor,  wherein  it  shall  be  requisite  to  state  the  owner- 
ship of  any  property  whatsoever,  whether  real  or  personal,  which  shall 
belong  to,  or  be  in  the  possession  of  more  than  one  person,  whether  such 
persons  be  partners  in  trade,  joint  tenants,  parceners,  or  tenants  in  com- 
mon ;  it  shall  be  sufficient  to  name  one  of  such  persons,  and  to  state  such 
property  to  belong  to  the  person  so  named,  and  another  or  others,  as  the 
case  maybe;  and  whenever  in  any  indictment,  or  information,  for  any 
felony  or  misdemeanor,  it  shall  be  necessary  to  mention,  for  any  purpose 
whatsoever,  any  partners,  joint  tenants,  parceners,  or  tenants  in  common,  it 
shall  be  student  to  describe  them  in  the  manner  aforesaid ;  and  this  provi- 
sion shall  be  construed  to  extend  to  all  joint  stock  companies  and  trustees." 

Now,  therefore,  whenever,  in  an  indictment  or  information,  either  for 
felony  or  misdemeanor,  it  is  necessary  to  state  the  ownership  of  property, 
real  or  personal,  if  it  belong  to  partners,  joint  tenants,  parceners,  or  te- 

vot.  III.  A  A 


S12  Inoiitmmt.  [vii.  («). 

N*uB,  &c.  OF    naiiti  in  comroon,  it  is  lufHcleDt  to  lay  It  u  the  property  of"  A.  B.  and  an- 
paoiEcuTon,    other,"  or,  ns  tlie  property  of  "  A.  B.  aiid  others;     and  this  provision  alao 

*c-     extenda  to  all  cases  where  it  is  ncceMory  to  mention  such  persons  for  any 

puipow  in  any  Indictnient  or  information.  And,  which  is  highly  important, 
this  enactment  extends  to  joint  stock  companies,  many  of  which  are  not 
bodies  corporate,  and  also  lo  trustees.  This,  as  far  as  regarded  companies, 
was  not  before  included  in  any  general  enactment;  although,  in  private  acts 
of  Pariiament,  which  related  to  insurance  companies,  &c.,  it  wa«  not  im- 
ufual  to  insert  a  clause,  that  they  should  sue  and  be  sued  by  their  secretary, 
and  that  their  property  should  be  laid  in  iudictmcnta,  &c  a«  lielonging  In 
him.    See  Car,  C.  L.  2G. 

mntUt,  Itihabitanls,  ^ 
of  property  belonging  to  a  county  01  ,  ,    . 

64,  s.  15,  "  That  in  any  indictment  or  information  for  any  felony  01 
demeanor,  committed  in,  upon,  or  with  respect  to  any  bridge,  court,  gaol, 
house  of  correction,  infirmarj-,  asylum,  or  other  building  erected  or  main- 
tained, in  whole  or  in  part,  at  the  expense  of  any  coiuity,  riding,  or  division, 
or  on  or  with  respect  to  any  goods  or  chatt«ls  whatsoever,  provided  (or  or 
at  die  BXpense  of  any  coimty,  riding,  or  division,  to  be  used  far  making,  al- 
tering, or  repairing  anv  bridge,  or  any  highway  at  the  ends  thereof,  or  any 
court  or  other  such  biulding  as  aforesaid,  or  tn  be  used  in  or  with  any  siieli 
conrt  or  other  building,  it  sball  be  suflicienttostate  any  such  property,  real  or 
peTMinal,  to  belong  to  (he  inhabilanli  of  such  county,  riding,  or  division,  and 
itlbill  not  be  necessary  to  specify  the  namesof  any  of  suchmhabitanta." 

In  all  these  cases  it  is  now  sufficient,  under  this  act,  to  lay  the  pr*pert)' 
in  "the  inhabitants"  of  the  county,  riding,  or  division,  without  naming  any 

ParUhet,  Tmaahipt,  ^c] — With  respect  (o  the  description  of  the  owncrof 
property  belonging  lo  a  parish,  township,  or  place,  the  stoL  7  Geo.  IV.  c.  64, 
a.  10,  enacts,  "  Tliat,  in  any  indictment  or  information  for  any  felony  or  mis- 
demeanor, committed  in,  upon,  orwith  respect  to  any  workhouse  or  poorhouse, 
or  on  or  with  respect  to  any  goods  or  chattels  whataoevcr,  provided  for  the  use 
of  the  poor  of  any  parish  or  parishes,  township  or  townships,  hamlet  or  Itam- 
lets,  puce  or  places,  or  to  be  used  in  any  workhouse  or  poorhotue  in  or 
belonging  to  the  same,  or  by  tlie  master  or  mistres*  of  such  workhouse  or 
r  by  any  workmen  or  servants  employed  therein,  it  ahaJl  be 
italc  any  such  property  lo  belong  to  the  oveiseers  of  the  p 
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of  property  belonging  to  a  turnpike  tnist,  it  is  enacted  by  the  stat.  7  Geo.  IV.     kamb,  Sec.  of 
c.  64,  8. 17,  '*  That  in  any  in£ctment  or  information  tar  any  felony  or  mis-     paosEcuToa, 

demeanor,  committed  on  or  with  respect  to  any  house,  building,  gate,  ma- *c^ 

chine,  lamp,  board,  stone,  post,  fence,  or  other  (Jtitig,  erected  or  provided,  ~ 

in  pursuance  of  any  act  of  Parliament  for  making  any  turnpike  road,  or  any 
of  the  conveniences  or  appurtenances  thereunto  respectively  belonging,  or 
an^  materials,  tools,  or  implements,  provided  for  making,  altering,  or  re- 
pairing any  such  road ;  it  snail  be  sufficient  to  state  any  such  property  to 
oelong  to  Uie  trustees  or  commissioners  of  such  road,  and  it  snaJl  not  be 
necessary  to  specify  the  names  of  any  of  such  trustees  or  commissioners." 
We  liave  already  made  a  few  comments  on  this  provision,  ante,  i|ig;^ 
fMBS  (?liinipUic),  p.  204. 

CommiMsionert  of  Sewers] — With  respect  to  the  description  of  the  owners  Cotmnisrionen  of 
of  property  in  or  under  the  management  of  commissioners  of  sewers,  by 
the  statute  7  Geo.  IV.  c  64,  s.  18,  it  is  enacted,  "  That  in  any  indictment 
or  information  for  any  felony  or  misdemeanor  committed  on  or  with  re- 
spect to  any  sewer  or  other  mafterj  within  or  under  the  view,  cognizance, 
or  management,  of  any  commissioners  of  sewers,  it  shall  be  sufficient  to 
state  any  such  property  to  belong  to  the  commissioners  of  sewers,  within  or 
under  whose  view,  cognizance,  or  management,  any  such  things  shall  be ; 
and  it  shall  not  be  necessary  to  specify  the  names  of  any  of  such  commis- 


aioners." 


Chelsea  Hospital'] — With  respect  to  the  description  of  the  owners  of  pro-  ChOaem  boipital. 
perty  beloxiging  to  Chelsea  Hospital,  by  the  7  Geo.  IV.  c.  16,  s.  35,  in  in- 
dictments for  stealing  or  embezzling  any  property  belonging  to  the  hospi- 
tal, the  property  is  to  be  laid  in  '*  the  Lords  and  others.  Commissioners  of 
the  Royal  Hospital  for  Soldiers  at  Chelsea,  in  the  county  of  Middlesex;" 
and  the  same  section  contains  a  similar  provision  respecting  frauds  by  pei^ 
donating,  &c  and  forgeries  relative  to  this  hospitaL 

Friendly  Societies] — By  the  10  Geo.  IV.  c.  56,  s.  21,  ante,  ;f  riflltyip  So-   Friendly  todetk*. 
dftlcs,  VSL  II.,  the  property  of  friendly  societies,  established  under  diat 
act,  may  be  stated  to  belong  to  the  treasurer  or  trustee  of  such  society. 

2.  CONSEQUENCBS  OP  MiSNOMER  OF  PROSECUTOR  OR  ThIRD  PrRSONS. 

The  oonse4]uences  of  a  misnomer  or  mistatement  in  the  name  of  the  ConiequenoMor 
prosecutor  or  third  persons,  are  more  serious  than  those  arising  from  the  !IUj|!ltSJ^^£d^ 
misnomer  of  the  defendant.     If)  at  the  trial,  it  appear  in  evidence  that  the  penom. 
prosecutor  is  misnamed,  the  variance  is  &tal,  and  the  defendant  must  be 
acqinitted.    So^  if  he  be  described  as  a  certain  person  to  the  Jurors  unknown, 
ana  it  amear  in  evidence  that  his  name  is  Known,  the  defendant  will  be 
acquitted.  Seed  Camn,  264 ;  Hdt,  C.  N.  P,  595.  In  an  indictment  for  receiv- 
ing stolen  goods,  if  tne  principal  felon  be  unknown,  he  may  be  described  aa 
a  certain  person  to  the  jurors  idbresaid  imknown ;  R,  v.  Thomas,  2  Easfs  P. 
C.  781 ;  out  if  it  appear  in  evidence  that  theprincipal  felon  is  known,  the 
recdy^  wiH  be  acquitted.  iL  v.  Walker,  3  Can^.  264,  ante,  VoL  I.  p.  26. 

A  mimomer,  however,  will  not  be  fifttaJ,  if  the  name  inserted  be  imma- 
terialy  *b^  may  be  rejected  as  mere  surplusage.  B,  v.  Healey,  IL^M,  C» 
C.  1;  2East'sP.  C.  593. 

Formerly,  if  a  nusnomer  of  a  third  person  appeared  on  the  fiice  of  the  in- ' 
dictment,  it  was  aground  for  arrestixiff  tnejudgment  See  1  Easfs  P,  C.  514 ; 
1  CMt.  C.  L.  216.  But  now,  by  7  Geo.  1 V.  c  64,  s.  20,  post,  352,  no  judg- 
ment upon  any  indictment  or  information  for  any  felony  or  misdemeanor, 
whether  after  verdict  or  outlawry,  or  Inr  confession,  de&ult,  or  otherwise, 
shall  be  stayed  or  xevened  for  want  oi  the  averment  of  any  matter  unne- 
cMMiy  to  be  proved;  nor  finr  that  any  person  or  persons  mentioned  in  the 
indictment  or  mformation,  is  or  are  designated  bv  a  name  of  office,  or  other 
descriptive  iqipeHation,  instead  of  his,  ho*,  or  tiiev  proper  name  or  names.  - 

A  a2 


(TATEMBNT    0 


(5)  iblaltmcnl  of  Vimt,  kt.  (a). 

HwB  Tttne  to  bt  Staled^^lt  is  a  general  rule,  that  the  time  and  piKce  of 
cveiy  materiai  fact  which  is  issuable  and  triable,  must  be  plainly  and  conrast- 
SDtly  atlpged;  and  such  a  degree  of  precision  does  the  law  exact  in  this  re- 
spect, that  an  uncertainty  or  incongruity  in  the  description  of  time  and 
place  will  vitiate  the  indictment,  on  demurrer.  1  Stark.  Crim.  P.  54,  and 
the  authorities  there  cited.  5  T.  R.  620.  Whenever  a  venue  is  neceuaiy  to 
be  stated,  so  is  time.  Id. 

Where  an  indictment  charges  a  man  with  a  bare  omission,  as  not  scourinK 
sudi  a  dilch,  it  is  said  that  it  need  not  shew  any  time,  because  it  affirmeth 
a  present  evil.  2  JIawk.  c.  25,  t.  79.  But  such  time  must  be  slated  where  the 
offence  consisted  in  the  ombsion  of  an  act  to  be  done  at  a  certain  time. 

No  indictment  con  be  cood  without  precisely  shewing  a  certain  day  on 
wbich  the  vtaierial  facts  sBeged  in  it  happened.  2  Hatuk.  e.  23,  s.  77. 

And  if  the  offence  be  done  in  the  night,  before  midnight,  the  indictment 
■hall  suppose  it  to  be  done  in  the  day  before;  and  if  it  happen  after  mid- 
nidit,  then  it  must  say  it  was  done  the  day  after.  Lamb,  h.  4,  c.  5,  p.  492. 

Stating  the  offence  to  have  been  committed  on  the  "  20  day  June," 
omitting  the  word  "  of,"  would  not,  il  seems,  be  fetal.  See  K.  v.  Higgitu, 
3  C.  4-  P.  602. 

It  is  most  regular  to  set  forth  the  year,  by  shewing  the  year  rf  the  king; 
yet  this  maybe  dispensed  with  for  special  reasons,  if  the  very  year  be  other- 
wise sufBciently  expressed.  2HaU,ni;  \  Chit.  C.  L.  211 . 

And  if  it  say,  on  such  a  day  last  past,  without  shewinK  in  what  year,  that 
is  good  enough ;  for  the  certainty  may  be  found  out  by  the  style  of  the  aea- 
sioni.  LavA,  491. 

Indictment  in  the  time  of  one  king  shall  serve  in  the  time  of  another, 
and  the  offender  shall  be  arraigned  upon  it.  14  Vm.  Abr.  title  Indictmtnly 
(HIO),pf  S. 

And  tnis  the  rather,  because  the  jury  are  to  find  the  indictment  upon 
their  oaths.  DaU.  c.  164. 

But  it  is  not  necessary  to  mention  the  Aour  in  an  indictment;  ZHaak. 
e.2S,  I.  76;  and  if  il  be  stated,  no  exception  is  allowed  to  it.  Combe  v.  Pitt, 
3 Butt.  1434;  Clarke  t  can,  1  BttUtr.  203. 

Excepting  in  cases  of  burglary,  where  it  must  be  laid  for  &e  purpose  of 
•hewing  that  the  offence  was  committed  in  the  night-time. 

AltboiLpJi  n  parti  CI  il.ir  (i 
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It  is  not  necessary  that  the  time  should  he  laid  according  to  the  truth;  statement  of 
for,  if  it  be  stated  previous  to  the  finding  of  the  indictment,  and  the  place       time,  &c. 
be  within  the  county,  or  the  extent  of  the  Court's  jurisdiction,  a  variance 
between  the  indictment  and  evidence  in  the  time  when  the  offence  was  com- 
mitted will  not  be  material.  Keb.  16;  2  ItuL  318. 

It  is,  however,  always  recommended  to  state  the  day  and  year  according 
to  the  fact,  and  in  mistating  the  dates  of  a  deed,  bill,  &c.,  the  variance 
would  be  sometimes  fatal. 

If  no  day  be  stated,  or  if  the  day  stated  be  uncertain  or  impossible,  or  if  it 
make  the  indictment  repugnant  to  itself,  it  is  void,  on  demurrer.  But  if  the 
day  laid  be  such  as  may  be  made  certain,  or  be  a  day  known,  it  will  be  good, 
diough  not  laid  expressly.  2  Hawk.  c.  25,  s.  77;  5  T,  R,  162. 

Formerly,  a  defective  statement,  or  omission  of  the  statement  of  time 
when  material,  was  objectionable  after  verdict ;  but  now,  by  the  statute,  7 
Geo.  IV.  c.  64,  s.  20,  it  is  enacted,  that  no  judgment  shall  be  stayed  or 
reversed,  because  the  indictment  or  information  does  not  state  the  time  of 
the  offence,  where  time  b  not  the  essence  of  the  offence,  or  states  it  imper- 
fectly— or  states  the  offence  to  have  been  after  the  finding  the  indictment  or 
exhibiting  the  information,  or  on  an  impossible  day,  or  on  a  day  that  never 
happened.  See  the  enactment  in  full,  post^  352. 

But  these  are  as  good  objections  on  demurrer,  as  they  would  have  been 
in  arrest  of  judgment  before  the  passing  of  this  act. 

An  indictment  tried  on  the  Summer  Circuit,  1  Geo.  IV.,  stated,  that  the 
prisoner,  on  the  20th  of  July,  in  the  fourth  year  of  the  reign  of  king  George 
the  fourth,  stole  a  mare ;  and  it  was  held,  that  the  words  **  the  fourth  year 
of"  might  be  rejected  as  surplusage.  R,  v.  Gill,  R,  ^  R,  C.  C.  431 ;  and 
sec  R.  V.  Scott,  Id.  415. 

(6)  <ibtatement  of  i^lace. 

No  indictment  can  be  good  on  demurrer,  without  expressly  shewing  some 
place  where  the  offence  was  committed,  which  must  appear  to  have  been 
within  the  jurisdiction  of  the  Courts,  and  laid  in  a  manner  free  from  all 
repugnancy.  2  Hawk.  c.  25,  s.  83. 

The  furUier  requisites  as  to  the  statement  of  place,  and  the  consequences 
of  a  defective  statement  or  omission  will  he  found,  ante,  330  to  335. 


(7)  <Sbtatment  of  tf^e  (Mence  itjtelf. 

We  have  already,  in  considering  the  general  requisites  of  an  indictment,   Oemnl  nqubltct. 
pointed  out  the  mode  in  which  the  offence  itself  should  be  stated ;  and  as  to 
thegeneral  requisites  in  stating  offences  on  statutes,  see  the  next  section. 

The  particular  remiisites  to  be  obser\'cd,  in  stating  each  particular  offence,   Partkularrequi- 
will  be  found  pointea  out  under  the  various  titles  of  offences  throughout  this  •****• 
work. 


(8)  <Sbtatement  of  <Sbtattite$(,  anl)  <!Mtence$(  tj^eteon. 

There  u  no  necessity  in  any  indictment  or  information  on  a  public  sta-  sutement  of  tu- 
tute,  to  recite  the  statute  upon  which  it  is  founded,  for  the  judges  are  bound,  JhSonl**'  **''^°*** 
ex  officio,  to  take  notice  of  all  public  statutes.  Dyer,  155  a;  2  Hawk.  c.  25, 
«.  100;  1  Sound.  135,  n.  (3).  But  if  the  indictment  profess  to  recite  the 
statute,  and  there  be  a  material  variance,  and  the  mdictment  conclude 
<<  contrary  to  the  form  of  the  said  statute,"  such  variance  will  be  fatal;  and 
therefore,  it  is  in  no  case  advisable  to  recite  it;  Cro.  Eliz.  236,  249;  2 
Hawk.  c.  25,  *.  101 ;  6  T.  R.  776 ;  1  Chit.  C.  L.  276 ;  though  if,  after  such  mi»- 
recital  of  a  public  act,  the  indictment  conclude  generally,  as,  **  contrary  to 
the  statute  m  such  case  made  and  provided,"  omitting  any  reference  to  the 
statute  recited,  the  recital  may  be  rejected  as  surplusage.  Id. 

But  the  parts  of  a  private  act  upon  which  an  indictment  is  iranied  must 


[V1L(8>. 
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• It  M  not  DMewaij  to  atate  uib  day  c 

•nMtsd,  and,  thtrefbre,  it  is  better  altogethw  to  omit  it, 
respect  Tin  fireqnently  prove  fatal.  1  Oit.  C.  L.  377,  and  eatea  there  dted. 
The  tltla  and  preamble  of  the  act  need  not  in  anj  CMS  ha  ndtad.  Hoit, 
06}^;    S  Uau*.  e,  2S,  i.  106-7.     But  if  a  pert;  iwdeitdie  to  recite 

them,  he  tniut  let  them  forth  mih  coirectneM,  or,  atharwiM,  die  vr  ' 

«31  be  fatal,  if  the  indictment  oDDcludecontnry  to  the  ArtRle<  ' 
eanae,  If  the  prosecutor  think  fit  to  Mate  Aat  be  faindi  hia  itk 
partieular  (tatute,  and  then  sets  forth  a  tide  and  preamUe  aa  part  of  it,  and 
no  act  of  Parliament  be  found  with  which  they  coincide,  the  resolt  muit  be, 
that  fiwre  b  DO  foimdatimi  fornch  a  proceeding.  Holi,  062;  iff<ueli.e.  36, 
(.lOQ;  aN(«,34S. 

idtotments  _j. ,  „^ 

which  conititute  the  di 
■oaa  to  bring  the  defendant  preciseW  within  it;  and  this  rule  wpEea  m  well 
to  thcae  which  take  away  the  benefil  of  clei^  fnm  cB^eea  which  eziM  at 
conunonlaw,  a*  those  by  which  new  felonies  are  created;  and  acondinioa, 
contnrr  to  the  form  of  the  statate,  &c.,  will  not  aid  a  defect  m  thii  i«ipect; 
I  Hale,  517,  526,  535;  2  Hate,  170;  Foil.  423-4;  Hardr.20i  1  OH.  C.L. 
SSS,  and  instances  there  eoUected,  and  die  varront  instances  ptnntad  out  in 
Ais  work  under  the  titles  of  i^encea  by  statute.  And  not  even  the  fbOeet 
deeeripticMi  of  the  offence,  were  it  even  in  the  terns  of  a  legal  drfnilitHi, 
wonld  be  sufReient,  without  keeping  close  to  the  eipresaionB  c^the  statute. 

And  it  it  in  general  necemaxy,  not  only  to  set  forth  on  the  record  all  the 
circumstances  which  make  up  the  statutable  definition  of  the  offence,  but 
•lao  to  pursue  the  precise  and  technical  lansusgc  in  which  they  are  ex- 
preMed.  /*<»<.  424;  2  Hau^.  c.  25,  t.  UO;  1  CAif.  C- X.  283.  and  Knth<Rities 
there  collected.  And,  upon  this  graund,  an  indictment  for  rape  most  contmn 
the  word  "  ravUhed,"  nor  will  any  expre«9ion«  of  force  and  cwnal  knowledge 
■         2Hau-k.c.23,i.77i  /d.c.26,i.llO. 


If  a  statute  make  it  criminal  to  do  an  act  tmlAwfiiDy  and  malidon^y,  an 
indictment  must  >tate  that  it  was  done  urUaafaUy;  stating  that  it  was  dime 
feloniously,  voluntarily,  and  maUciously,  is  not  enough.  R.  v.  Tunur,  Jt.  ^ 
M.  V.  C.  ii.  239;  2  Uamk.  c.  25,  i.  9C;  potl,  349. 
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WKITTBIf  IN- 

(9)  SbMfmnX  of  SKttHtu  3hif(tr«iiifiitii.  stromknts. 

How  to  he  stated] — When  a  written  instrmnent  forms  a  part  of  the  gist  Written  iwtni. 
of  die  ofi^ce,  as  in  forgery  or  libel,  before  setting  it  forth  it  should  be  pre-  r?^*  ^*°^  ^  ^ 
fiiced  by  the  words,  **to  the  tenor  fottowktg"  or,  " in  these  words"  or,  "«  ******^ 
foUotDSfOT,  **in  the  words  and  figures  foUowmg  ;"  for,  though  the  setting  forth 
the  instnunent  by  the  tenor,  (which  imports  an  accurate  copy,  2  Leach,  660), 
has  been  considered  to  be  most  technical,  yet  it  has  been  holden  that  '*  asfot- 
Imm"  is  equiTalent  to  the  words  **  aceortung  to  the  tenor  fotlowing"  or,  '*m 
the  words  andJIgmi^esfoUowmg,**  and  that,  if,  under  such  an  allegation,  the 
pfosecutor  fiiil  in  proving  the  instrument  verbatim,  as  laid,  the  variance  wfll 
be  fatal    1  Leach,  78;  2  Leach,  660;  2  EasVsP,  C.976;  2  Leach,  597, 
660. 

Purport  means  the  substance  of  an  instrument  as  it  appears  on  the  fiiee 
of  it  to  evety  eye  that  reads  it:  tenor  means  an  exact  copy  of  it  2  Leach, 
661.  The  words  "in  manner  and  form  following,  that  is  to  say,"  do  not 
profess  to  give  more  than  the  substance,  and  are  proper  in  an  indictment 
for  perjury;  1  Leach,  192;  but  the  word  "aforesaid,"  binds  the  party  to  an 
exact  recital.  Id,;  Dough  97. 

When  written  instruments  form  a  part  of  the  gist  of  the  offence  charg- 
ed, they  must  be  set  out  verbatim.  Thus,  in  the  case  of  forgery,  the  instru- 
ment forged  must  be  set  out  in  the  indictment,  in  words  or  figures;  1  East, 
180;  Leach,  90, 172,  721 ;  in  an  indictment  for  a  libel,  the  ]%ellous  matter 
must  be  set  out  verbatim ;  see  6  71  K.  162 ;  for  sending  a  threatening  letter, 
the  letter  must  be  set  out  verbatim;  2East*sP,  C.  1123;  and  see  Leach, 
631 ;  for  not  executing  a  warrant,  the  nature  and  tenor  of  the  warrant  must 
be  shewn  verbatim;  1  Fent.  305  ;  Com,  Dig.  ^* Indictment,*'  (G  3).  So,  in  an 
indictment  for  not  obeying  the  order  of  justices  of  the  peace,  the  order  must 
be  set  out  verbatim.  See  Arch,  C.  L,  23 ;  and  see  fiirther  instances,  1  ChiL 
C.  L,  234,  &C,,  and  see  the  titles  in  this  work,  Jporgcif^,  Vol  II. ;  ICiilfl, 
Xarccim,  Vol.  III.;  IPcrjurfi,  ©greats,  Vol.  V. 

Where  the  instrument  is  in  a  foreign  language,  it  must  be  set  out  in  the 
indictment,  first  in  the  language  in  which  it  is  written,  otherwise  the  de- 
fendant may  demur,  move  in  arrest  of  judgment,  or  bring  a  writ  of  error; 
6T.IL  162;  and  secondly,  a  translation  of  it  must  be  set  out,  and  must  be 
proved  at  the  trial  to  be  a  correct  translation.  See  R.  v.  Goldstein,  7  Moore, 
1;  3J?.^B.201;  R,  ^  R,  C.C.473,  S.C. 

In  stating  records  as  part  of  the  ofiencc,  and  not  as  mere  matter  of  in- 
ducement, It  is  necessary  to  refer  to  such  record,  and  the  omission  to  do  so 
is  bad  on  demurrer,  but  not  after  verdict.  Sec  the  7  Geo.  IV.  c  64,  s.  20, 
post,  352;  R,  v.  Turner,  R,  ^  M,  C,  C,  R.  47. 

Variances'] — Where  the  written  instrument  or  parts  of  it  are  set  out  ver-  VwImmm. 
batim,  the  slightest  variance  between  the  indictment  and  evidence  in  tMs 
respect  would  be  fatal,  unless  the  judge  would  allow  an  amendment  imder 
the  9  Geo.  IV.  c.  15.  A  mere  literal  variance,  however,  (that  is,  where  the 
omission  or  addition  of  a  letter  does  not  alter  or  change  a  word  so  as  to  make 
it  another  word,  2  SM.  6G1 ;  Cowp,  229),  will  not  be  materid;  as,  for  in- 
stance, "receivd"  for  "reiceved,"  Leach,  145,  2  East's  P.  C.  977,  "undei^ 
tood"  for  "understood,"  Cowp,  229,  or  the  like;  see  1  ChU.  C.  X.  234-5. 
And  now,  by  the  9  Geo.  IV.  c.  15,  in  variances  in  the  statement  and  proof 
of  written  instruments  in  matters  not  material  to  the  merits  of  the  case,  the 
judges  at  Nisi  Prius,  and  any  Court  of  oyer  and  terminer  and  general  eaol 
delivery,  may,  on  indictments  and  informations  in  Courts,  in  their  discretion, 
allow  an  amendment  See  this  act  fVdly  stated  and  commented  on,  title, 
?iiiuiitnncnt,  Vol.  I.  p.  131. 


(10)  J&tstmwnt  of  0)iatttli(,  Xnmbtr,  anft  lvalue. 

QooA  and  ChatUU] — Where  penonel  chattels  ore  the  gubject  of  an 
oStoce,  ai  in  larceny,  they  miut  be  described  specificaJly  by  the  names 
luuslly  awropriated  to  them,  and  the  number  and  value  of  each  apede*  or 
particular  kind  of  goods  must  be  sUted.  See  2  Hale,  1 82,  1 83. 

In  general,  as  great  a  degree  of  certainty  ia  required  in  an  indictment  re- 
spectJDg  goods,  as  in  adeclaration  in  an  action  of  treBpasa.  2  Ho^,  183.  An 
indietment,  atatinff  that  defendant  took  and  carried  away  a  person's  goods  and 
chattels,  irithout  shewing  what,  is  bad.  Id.  An  indictmeat  agninit  a  OBokrupt 
for  concealing  hia  efiects,  stating  part  of  the  efiecls  concealed  to  be  "  one 
hundred  other  articles  of  biiuBehold  hirniture,"  and  "  a  certain  debt  due  from 
one  A.  B.  to  the  said  defendant,  to  the  value  of  20^  and  upwards,"  was 
held  bad.  R.  v.Foriyth,  R.  ^  R.  C.  C.  274.  And  in  indictments  on  stalutea, 
for  offences  relating  to  proper^,  the  property  must  be  described,  so  as  to 
agree  with  that  atated  in  the  statute. 

Atumab,  jr.] — If  an  animal  has  the  aame  appellation,  whether  it  be  alive 
or  dead,  and  it  m^ke  no  difference  as  to  the  cbatge,  whether  it  were  alive 
or  dead,  it  may  becalled,.  when  dead,  by  the  appellation  applicable  to  it 
when  aUve.  R.  v.  Pucitring,  R.  *  M.  C.  C.  242. 

But  if  one  be  indicted  for  stealing  an  animal,  it  will  be  intended  to  be  a 
Live  fnlmal,  unleaa  otherwise  stated;  and  if  it  turn  out  to  have  been  dead 
when  stolen,  and  tbc  uflence  and  punishment  for  stealing  it  alive  would  be 
different,  the  prisoner  must  be  acquitted.  R.  v.  HaUotcay.  1  C.  ^P.  N. 
P.C.128;  R.  V.  Eibmrdt,  R.  §■  H.  C.  C.  R.  497;  R.  v.  mtUamt,  R.^ 
M.  C.  C.  110. 

Momei} — Money  U  described  as  so  many  pieces  of  the  current  cold  or 
silver  coin  of  the  realm,  called  sovereigna,  &c.   See  tit,  ICUUDI!,  Vol.  III. 

Ad  in^ctment  for  stealing  "  one  pound  eleven  shillings,"  would  not  be 
aupported  without  evidence  of  the  money  being  a  pound  note  end  eleven 
sMUngainailver.  R.y.Fumeaiu:,  R.^R.  C.C.  335;  fl.  v.  T^w*, /J.  403 ; 
and  oUier  inatancee,  tit.  XatmtC,  Vol.  111. 

In  OenerrW] — Where  the  proper^  is  of  a  nature  to  warrant  that  deacrip- 
tion,  it  should  be  termed"  the  goods  and  chattels  "  of  the  owner,  and,  with- 
out these,  or  equivalent  words,  the  indictment  will  be  defective.    Cro  El^ 

■t90.      On  itic  sainf  principle  il  ^h.mW  U-  ^lvcviviI  tn  h.-   -  i.f  Dr.  njonies  " 


vii;(ii).]  Statement  of  Technical  Words. 

It  is  not  necessary  to  prove  the  whole  of  the  property  stated,  if,  by  the  re- 
jection of  the  part  not  proved,  the  offence  would  be  complete;  and,  on  an  in-     

dictment  for  embezzling  one  powid  notes,  and  other  monies,  &c.,  describing 
them,  though  the  evidence  be  that  other  property  than  that  described  was 
embezzled,  yet,  if  it  be  proved  that  one  pound  notes  were  embezzled,  it  will 
suffice.  R.  v.  Carton,  R.^R.  C.  C.  303.  So,  in  an  indictment  for  usury, 
itns  not  necessary  to  prove  the  exact  sum  taken  as  laid  in  the  indictment; 
6  T.  R.  265 ;  nor  is  it  necessary  in  an  indictment  for  extortion,  to  prove  the 
precise  sum  alleged  to  have  been  extorted;  1  Ld.  Raym,  149 ;  6  7;  H.  267; 
but  if  the  whole  property  stated  be  necessary  to  constitute  the  offence,  the 
whole  must  be  proved  as  stated.  Semh,  R.  Sf  R.  C.  C.  274,  infra;  1  ChU, 
C.  L.  236-7. 

Value] — Where  the  value  is  essential  to  constitute  the  offence,  it  must  be   Value. 
stated.     In  stating  larceny  of  pound  notes  or  money,  it  seems  Uie  value  of 
them  should  be  stated;  stealing ''  ten  pounds  in  monies  numbered,'*  with- 
out more,  would  be  bad.  R,  v.  Fry,  R,  ^  R.  C.  C.  482 ;  JR.  v.  Peel,  Id,  407. 

In  general,  it  is  not  necessary  to  prove  the  precise  value  as  stated,  pro- 
vided the  value  proved,  when  necessary  to  be  stated,  is  sufficient  to  consti- 
tute the  ofience.  Where  value  to  a  particular  amount  is  essential  to  consti- 
tute the  offence,  and  the  value  is  ascribed  to  many  articles  collectively,  the 
(^fence  must  be  made  out  as  to  every  one  of  those  articles,  for  the  grand 
jury  has  only  ascribed  that  value  to  those  articles  collectively,  R.  v.  Foreythf 
R.^R,C.  C.  274. 
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TGCUNICAL 
WOBOS. 


(11)  jibtatement  of  Secjbnfcal  SSLtnt^si, 

There  are  some  technical  words  essential  to  the  definition  of  the  offencei  Technical  wonu. 
without  which  the  offence  cannot  be  properly  described  in  the  indictment; 
and  if  omitted,  the  defendant  may  demur,  move  in  arrest  of  judgment,  or 
bring  a  writ  of  error.  Thus,  in  an  indictment  for  murder,  the  word  "  mur- 
dered," Dy,  261  a,  and  in  an  indictment  for  rape,  the  word  **  raviehed,*' Staund. 
96  a,  are  absolutely  necessary. 

See  also  other  instances,  1  Chit.  C.  L.  242;  and  the  titles,  l|omi(itlc, 
Iftapc,  VnrglBTQ,  ISAot,  JFordbU  lEntrp,  Hitronc,  ^iracQ,  treason,  &c.  in  this 
work. 

The  words  "with  force  and  arms,"  &c.  though  usual  in  indictments  Force  and  anm. 
for  offences  against  the  person,  are  not,  it  seems,  absolutely  essential.    See 
37  Hen.  VIII.  c.  8;  1  ChU,  C,  L.  240-1 ;    and  see  now,  toe  7  Geo.  IV.  c. 
64,  s.  20,  pott,  352,  as  to  curing  defects. 

The  words  "  wickedly,  malidoutly,  of  hit  own  wicked  and  corrupt  mindf  Wkkedly. 
beiny  a  perton  of  evil  dttpotition,  <^."  are,  in  general,  mere  matter  of  agmir 
vation,  and  not  material.  6  East,  472.  But  where  an  act  must  be  £me 
with  a  particular  intent,  in  order  to  render  it  criminal,  an  evil  intention 
must  be  averred  upon  the  record ;  ante,  326 ;  and,  in  such  case,  the  intent 
must  be  proved  as  laid,  or  the  variance  will  be  fatal,  ante,  326 ;  Vol.  II.  p.  21 . 

The  word  **  unlawfully,"  which  is  frequently  used  in  the  description  Df  the  Unlawfully, 
offence,  is  unnecessa^  wherever  the  crime  existed  at  common  law,  and  is 
manifestly  illegal.  2Hawk,  c,  25,t,96',Bac,Abr,  *' Indictment,"  (G  I).  Butif 
a  statute,  in  describing  an  offence  which  it  creates,  uses  that  word,  the  indict- 
ment founded  on  the  statute  will  be  bad  if  that  word  be  omitted ;  2  Hawk, 
c.  25,1.96;  Bac,  Abr,  "  Indictment,"  (G  1);  Cro,C.C.  43;  ante,  346;  and 
it  is  in  general  best  to  insert  it,  especially  as  it  precludes  all  leyal  cause  of 
excuse  for  the  crime.  ^  M.  ^  S,  274. 

The  word  "  knowinyly,"  or,  "  well  knowiny,"  will  supply  the  place  of  a  Knowingly, 
positive  averment,  that  the  defendant  knew  the  facts  suosequently  stated. 
2  Stra.  904;  Com.  Diy.  « Indictment,"  (G  6);  R,  ^  R,  C.  C  317;  1  Stark. 
C.  N,  P,  390.  A  tcienter  is  absolutely  necessary,  to  constitute  guilt,  in 
indictments  for  uttering  fon^ed  tokens,  or  other  attempts  to  defraud,  or  for 
receiving  stolen  p)ods  and  offences  of  a  similar  description ;  and  in  such  cases 
it  must  be  positively  alleged.  Id,  If  notice  or  knowledge  be  unnecessarily 
stated,  the  allegation  may  be  rejected  as  surplusage.  2  Eatt,  452. 


Isbfcttunt. 


[VII.  (i»). 


(IX)  4FBMlnft«it  of  iiAirtautt  «t  Cawmm  Xtto. 

IT  each  count,  there  are 
m  to  be  at  oil  tTUleria]. 
Of  thii  dcMripttoo,  are  "  to  cAeoreat  rfom^r^Uc  party"  panicnlariy  in- 
jured by  tbe  oKnee,  "  to  Ou  evU  example  ^aU  otMert,"  and  "  to  the  great 
di^deaanre  of  Almighty  God."  And  though  it  is  usual  to  conclude  en  in- 
(Iktnient  for  treaaon  "  ccmtrarf  to  defendiuit'B  allegiance,"  yet,  it  will  nif- 
Sat,  if  that  allegation  be  in  tiie  body  of  the  indictment.  But  the  words 
-**  to  Mc  eommoH  ntdtanee  of  all  Ihe  liege  mbfeett  of  oar  lord  lie  King"  teem, 
According  to  the  better  opinion,  to  be  necenaiy  in  all  indictmenti  for  com- 
maa  nuiuncea,  and  gainst  acoldi  and  bairelon.  The  words  "  in  eoniempl 
cfour  mid  lord  the  King  and  hit  lawi,"  are  frequently  used  in  indictmenli 
in  ntpeiioT  Courts,  in  informatiotis  of  obtrusion,  and  in  actioiiB  upon  statutes, 
bot  mty  seem  minecessaty.  See  1  ChU.  C.  L.  245,  and  authorities  uere  cited. 

tl  Ae  Stalvte,  S/c.'] — If  an  indictment  conclude  "  contrary  to  the 
fonn  of  the  statute  in  such  case  made  and  provided,"  when  the  ciime  is  in- 
dtctaUe  at  common  law,  the  conclusion  may  be  rejected,  and  the  proceed- 
iugasiqiported.  Cowp.  683;  5  7*.  A.  162;  2Leaek,i^i  2 Smmd. 308, ^,; 
yitt,  351 ;  sed  (^  2  Hale,  192. 

Affumit  the  Peace  of  oitr  lord  tlu  King,"  4«.] — Theas  words  seem  to  be 

;  2H<tie,  188;   Cro.Jae.W;  On.  C«r.  584;  »Mod. 

'  ;  5D.  ^  B.  422;  R.  v.  Loohip,  3  Skit.  1901 ;    M. ». 
'6;  excepting  in  indictments  for  non-feasance.  1  Feml. 
108,  Illi'l  5'<iU.381;  1  CAil.  C.Z.  246. 

And  the  whole  of  such  words  must  be  inserted.  An  indictment  which  con- 
cludes against  the  peace,  and  saith  not  of  ow  lord  Ihe  King,  is  insufficient. 
2  Sale,  ISS. 

Fonneriy,  the  omiamm  of  the  words  "  sgainst  Ihe  peace,"  was  a  gnrand 
far  demnirer,  arresting  llie  judgment,  or  bringing  a  writ  of  error;  but  oow, 
by  Stat  7  Geo.  IV.  c.  B4,  s.  20,  pott,  3S2,  no  judgment  upon  any  indict- 
ment or  information  for  any  felony  or  misdemeanor,  whether  after  verdict 
or  outlawry,  or  by  confession,  de&ult,  or  otherwise,  shall  be  stayed  or  re- 
versed &r  went  of  the  words  "  against  the  peace;"  so  that  the  <nily  mode 
of  now  oi^ecting  to  such  an  omission  is  by  demurrer. 

If  the  offeiicp  was  commilti'd  in  a  rcipi  preceding  that  in  whicli  the  in- 
dictment in  proiL'ntpd,  it  must  confUiclp  agaioat  the  peace  of  the  tale  King. 


128,(«);    R.v.TaJior,  I 
Coot,  R.^R.C.C.  176; 


VIL  (is)0  Conclusion  on  Statutes.  351 

An  indictment,  stating  the  offence  to  have  been  oonunitted  on  the  9th  conclusion  on 
March,  1  Geo.  IV.,  concluding  **  aeainst  the  peace  of  our  said  laie  lord       statutes. 
the  King;'*  it  was  held  that  the  word  "  late"  might  be  rejected  as  surplus- 
age. JR.  V.  Seoti,  JR.  4*  JS.  C.  C.  415. 

Hk  Crtfum  and  Diffniiy] — But  an  indictment  need  not  conclude  agamtt  Cnnmsnddigiiicy. 
ermim  and  <%»%,  though  it  be  usual  in  many  indictments.  2  Hale,  188. 


(13)  ffoncltttfioii  of  Inllictmciit  on  SbtaiuM, 

An  indictment  for  an  ofience  created  by  statute  concludes  thus: — 
^^Agakut  the  form  of  the  statute  m  tueh  case  made  and  provided,  and  agaimt 
the  peace  tfour  lord  the  KtHg,  his  crown  and  dignity" 

Whenever  the  c^ence  is  entirely  created  by  statute,  and  did  not  exist  at 
common  law,  it  is  always  neceisary  to  conclude  the  indictment,  information, 
or  presentment,  **  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided;*'  and,  if  this  clause  be  omittea,  the  proceeding  is  altogether  bad ; 
and  no  judgment  can  be  given  against  the  defendant  1  Hale,  172, 189, 2nd 
ed.  192;  1  Smmd.  135  a,  n.  (3),  (4);  2  Hawk.  c.  25,  #.  116;  Id.  c.  23, #.  99. 
And  the  same  rule  applies,  where  an  offence  at  common  law  is  made  a 
crime  of  a  higher  nature,  as,  where  a  misdemeanor  is  made  a  felony,  or  a 
felony  treason.  2  Hale,  189;  2  Hawk.  c.  25,  s.  116.  So,  where  the  offence 
existed  at  common  law,  and  an  additionid  pumshment  is  inflicted  by  a 
statute,  tills  averment  should  be  inserted,  for,  if  omitted,  the  offender  can 
receive  judgment  only  for  a  common  law  punishment,  and  not  for  that  pre- 
scribed by  the  statute.  2  Hale,  190;  1  Sound.  135  a,  n.  (6). 

But  where  the  offence  existed  at  common  law,  and  the  statute,  under  par- 
ticular circumstances,  deprives  the  offender  of  some  benefit  to  which  he  was 
at  common  law  entitled,  the  averment  would  be  unnecessary;  for  the  sta- 
tute neither  creates  a  new  offence,  nor  adds  a  new  penalty;  and  it  cannot 
be  said  with  propriety,  that  the  offence  was  committed  contrary  to  the  pro- 
visions of  such  an  enactment.  2  Hale,  190;  1  Saund.  135  a,  n.  (3).  But  the 
averment,  in  such  case,  though  unnecessary,  would  not  prejudice,  but  may 
be  rejected  as  surplusage.  2  Hale,  190;  Cowp.  683;  2  Hawk.  c.  25, «.  115. 
Because,  though  the  statute  does  not  inflict  a  new  punishment,  it  takes 
away  an  old  privilege.  2  Hale,  190. 

Where  one  statute  is  relative  to  another,  as  where  one  creates  the  ofibnce, 
and  the  other  the  penalty,  an  indictment  for  the  offence  must  conclude 
"  againH  the  form  of  the  statutes,'"  &c.  2  Hale,  173;  Cro.  Jac.  142.  But 
where  the  offence  is  prohibited  by  several  independent  statutes,  the  indict- 
ment may  conclude,  "  against  the  form  of  the  statutes*'  or  "statute."  2  Hawk, 
c.  25,  s.  117.  If  the  statute  creating  the  offence  be  temporary,  and  be  con- 
tinued or  made  perpetual  by  another  statute,  an  indictment  for  the  o^ 
fence  may  concluae  **  against  the  form  of  the  statute."  2  HtUe,  173;  Cro. 
EL  750;  2  Str.  1066.  But  where  a  former  statute  is  discontinued,  and  re- 
vived hv  a  subsequent  one,  Lord  Hale  says,  that  it  is  safer  in  such  a  case 
to  conclude  '*  against  the  form  of  the  statutes,"  although,  according  to  good 
authorities,  "  against  the  form  of  the  statute"  would  be  sufficient  2  HtUe, 
173;  Arch.C.L.33. 

If  an  indictment  conclude  *^  against  the  form  of  the  statute,"  when  it 
should  conclude  as  at  common  mw,  the  mistake  is  not  material,  and  the 
words  ^  against  the  form  of  the  statute"  may  be  rejected  as  surplusage.  R. 
Y.  Mathews,  5  T.E.  162;  Say.  225;  1  Vent.  103;  si^a. 

In  an  indictment  on  a  statute,  besides  the  conclusion  "  against  the  form 
of  the  statute,"  the  words  **  against  the  peace  of  our  lord  the  King"  are  ab- 
solutely essential;  2  Hale,  188;  and  if  these  latter  words  be  omitted,  the 
defenmmt  may  demur.  And,  upon  an  indictment  for  a  statutable  felony, 
the  conclusion,  **  contrary  to  the  form  of  the  statute,"  will  not  supply  the 
omission  of ''  against  the  peace."  JR.  v.  Cook,  R.  ^  JR.  176.  But,  by  statute 
7  Geo.  IV.  c.  64,  s.  20,  post,  352,  the  omission  of  the  words  "  against  the 
peace"  are  not  material  after  verdict 


Inbfmntnt.  [vm. 

If  an  indictment  doe«  not  conclude  "ogBinit  the  form  of  the  statute," 
when  it  u  eiaentia),  it  may  be  demurred  to,  or  defendant  may  move  in 
arrest  of  judgment,  or  bring  error. 

If  an  indictment  conclude  "against  the  form  ofthe  statute"  for  "ttatulea," 
or  vice  veria,  the  defendant  may  demur,  or,  formerly,  might,  it  leenu,  have 
moved  in  arrest  of  judgment,  or  brought  error.  Dger,  346,  347.  But  now, 
by  7  Geo.  IV.  c.  64,  s.  20,  in/ro,  nojudgment  upon  any  indietment  or  informa- 
tion for  any  felony  or  misdemeanor,  whether  after  verdict  or  outlawry,  or 
by  confession,  debult,  or  otherwise,  shall  be  stayed  or  reversed  for  the  in- 
sertion of  the  words  "  against  the  form  of  the  statute,"  instead  of  the  vordi 
"  ^^st  the  form  of  the  statute*,"  or  tiet  vena. 


yill.  Stfttts  fn  Sntrictmrnts,  iiolo  latm  SltrtiBntBgt  of, 
or  Canli. 

OeCau  Id,  how  Wb  have  already,  in  pointing  out  the  general  requisites  and  particular 

■iiUibfe,  Ac         parts  of  indictments,  shewn  how  omissions   or   defects   therein   may   be 

taken  advantage  of,  and  under  this  head  all  that  remains  to  be  considered 

is  the  late  usetul  act  of  the  T  Geo.  IV.  c.  64. 
judgmoii  not  to  By  the  20th  section  of  that  act,  rccidng,  '  That  the  punishment  of  of- 

'wS'f'rsruf  fenders  may  be  less  frequently  intercepted  in  consequence  of  technical 
dtfRU^rurmio  niceties,'  it  is  enacted,  "  Tliat  no  Jadgmml,  upon  any  mdictment  orinfbr- 
JJj*'"*""™"™     mation,  for  any  felony  or  misdemeanor,  whether  ailer  verdict  or  outlawry, 

or  by  confession,  defeull,  or  otherwise,  shall  be  itayed  or  reetried — 


*  For  want  of  the  averment  of  any  mailer  unnecenaru  to  be  proved; 
'  Nor  for  the  omiuion  of  the  words,  '  of  appeart  bg  'iw  record ;' 

■'  Or  of  the  wordi,  '  wUh/orce  and  armt;' 

"  Or  of  the  words,  '  i^otMJ*  (A<  pracp;' 

"  Nor  for  the  ijuertioa  of  the  words,  '  against  the  form  of  the  Ualute,' 
instead  of  the  words,  '  against  the  fonn  of  Oie  tfahitei,'  or  nice  verU; 

"  Nor  for  that  any^frton  or  peraoiu  mentioned  in  the  indictment  or  in- 
formation is  or  are  designated  by  a  name  of  office,  or  other  descriptive  ap- 
pellation, instead  of  his,  her,  or  their  proper  name  or  names; 

"  Nor  for  omitting  lo  tlalt  the  lime  at  which  the  ofience  was  committed, 
in  any  ease  where  time  is  not  of  the  essence  of  the  offence,  nor  for  ttaiing 

i'.'e.'i-'.  ■■ 
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(( 


Nor  because  any  person  has  served  upon  tlie  jury,  who  has  not  been     knoros»ing, 
returned  as  a  jiu*or  by  the  sheriff  or  other  officer;  &c.  names  of 

"  And  that  where  the  offence  charged  has  been  created  by  any  itatuie,      witnessks. 
or  subjected  to  a  greater  degree  of  punishment,  or  excluded  from  the  be- 
nefit of  clenry,  by  any  statute,  the  indictment  or  information  shall,  after  vei^ 
dicty  be  held  sufficient  to  warrant  the  punishment  prescribed  by  the  sta- 
tute, if  it  describe  the  offence  in  the  words  of  the  statute." 


IX.  iUote  of  Sngrosstng)  (re.  Xanus  of  Wi\tat%%t%. 

Mode  of  Engromng,  Sfc."] — By  stats.  4  Geo.  11.  c.  26,  and  6  Geo.  II.  c.  ModeofengroM- 

14,  all  indictments,  informations,  inquisitions,  and  presentments,  shall  be  jog*  &c.  miut  be 

in  English  J  and  be  written  in  a  common  legible  hand,  and  not  court  hand;  °  ^"K"*»  *«■ 
on  pain  of  50/.  to  him  that  shall  sue  in  three  months. 

It  should  be  engrossed  on  plain  parchment  without  a  stamp. 

No  part  of  the  indictment  must  contain  any  abbreviation,  or  express  any 
number  or  date  by  figures ;  but  these,  as  well  as  every  other  term  used,  must 
be  expressed  in  words  at  length.  2  Hakj  1 70.  The  only  exception  is  in  cases 
of  forgery,  libel,  and  sending  threatening  letters,  where  a  jac  nmile  of  the 
written  instrument  must  be  set  out.  JR.  v.  Masorij  1  Eattj  180;  ante,  347. 

In  most  cases,  upon  furnishing  the  clerk  of  the  arraigns  or  clerk  of  the    Who  to  draw, 
indictments,  at  the  assizes,  or  the  clerk  of  the  peace  at  sessions,  with  in- 
structions as  to  the  ofience,  he  will  draw  the  indictment;  in  difficult  cases, 
however,  it  is  best  to  get  it  drawn  by  counsel  or  special  pleader. 

By  Stat  1 0  &  1 1  Wm.  II  I.  c.  23,  no  clerk  of  assize,  clerk  of  the  peace,  or  other  ^^  '<»  drawing, 
person,  shall  take  any  fee  of  any  person  bound  over  to  give  e\idence  against 
a  traitor  or  felon,  for  the  discharge  of  his  recognizance;  nor  shall  take  more 
than  2s.  for  drawing  any  bill  of  indictment  against  any  such  felon ;  on  pain 
of  51.  to  the  party  grieved,  with  fuU  costs.  And  if  he  draw  a  bill  defective, 
he  shall  draw  a  new  one  groHsj  on  the  like  pain. 

For  the  drawing  of  indictments  for  other  misdemeanors,  not  being  treason 
or  felony,  no  fee  is  limited  by  any  statute;  and  therefore  the  same  depend- 
eth  upon  the  custom  and  ancient  usage. 

Names  of  Witnesses'] — ^The  names  of  the  witnesses  who  are  to  support  the   Names,  ice.  of 
bill  of  indictment  before  the  grand  jury,  should  be  indorsed  on  the  back  of  ^'w**** 
the  bill. 

The  witnesses  should  afterwards  be  sworn  in  Court  by  the  crier  at  the  as- 
sizes, or  the  clerk  of  the  peace  at  sessions,  ready  to  go  before  the  grand 
jury  when  required. 

There  is  no  objection  to  the  examination  of  witnesses  at  the  trial  who  were 
not  sent  before  tlie  grand  jury;  but  in  cases  of  felony,  where  the  prosecutor 
does  not  think  proper  to  examine  any  witness  whose  name  appears  on  the 
back  of  the  bill,  the  Court  will  usually,  at  the  desire  of  the  prisoner,  require 
such  witness  to  be  placed  in  the  box  as  the  witness  of  the  crown,  in  order 
that  the  prisoner  may  have  the  benefit  of  questioning  him  by  way  of  cross- 
examination.  In  misdemeanors  this  practice  does  not  prevail.  Dick.  Sess. 
117. 

If  counsel  for  the  prosecution  call  a  witness  whose  name  is  on  the  back 
of  the  indictment,  but  do  not  examine  him,  and  such  witness  be  examined 
by  the  prisoner's  coimsel,  any  question  put  by  the  prosecutor's  counsel  after 
this,  must  be  considered  as  a  re-examination,  and  therefore  the  prosecutor's 
counsel  cannot  ask  any  thing  that  does  not  arise  out  of  the  previous  exa- 
mination by  the  prisoner's  counsel.  R.  v.  Beetley,  4  C.Sf  P.  220. 


X.  ^picsentment  to^  anb  iFfnbing  of  3901  before  <Sftan)i  %nxu. 

Tbb  indictment  being  ready,  properly  engrossed,  the  proper  officer  will 
prefer  it  before  the  grand  jury. 


Inbfttmnrt.  [x. 

Twa  in^cttnentt  for  the  suno  oflfence,  one  tar  the  f Hong,  under  a  ata- 
tnle,  and  the  other  for  the  mudemeanor,  at  ctnnmon  law,  ought  not  to  ba 
prefeTTedOTfoundattbeBametiine.  JL  v.  JUaryDcran,!  Leach,  sas.  At  the 
September  ScKJong,  1790,  at  Hicka's  Hall,  for  the  eount;  of  Middlesex,  the 
managen  of  tbe  WeMminater  Innirance  Office  preferred  two  indictmenta  at 
tb«  tame  time  Bcainit  one  Marv  Dorsn;  the  one  for  a  felmr  at  the  com- 
mon law,  and  under  etat  9  Geo.  I.  e.  22,  for  setting  fire  to  and  burning  tbe 
house  of  Daniel  Mathewa,  in  Little  Russel  Street,  Covent  Garden ;  ana  the 
other  for  a  misdemeanor,  charging,  that  she,  being  possessed  of  the  same 
house,  at  tenant  for  yean  to  Daniel  Mathews,  did  set  lire  to  a  certain  room 
on  the  second  floor  in  the  said  house,  with  intent  to  bum  the  houses  con- 
tigumu  and  adjoining  tliereto. 

Hie  grand  jury  foiuid  both  these  indictments  to  be  true  bilk;  and  the  in- 
dictment for  the  felony  was  transmitted,  as  usual,  from  Hicks's  Hall,  to  the 
Old  Buley,  (a  be  tried :  but  when  the  prisoner  was  put  to  the  bar,  the  coun- 
sel for  the  crown,  perceiving  from  the  depoaiciong  which  were  taken  belbre 
the  magistrate,  that  there  was  not  sufficient  evidence  to  sustain  the  chaa^e 
of /doay,  stated  to  the  Court,  that  as  there  was  another  indictment  found 
against  the  prisoner  for  the  misdemeanor,  he  should,  under  these  circumstan- 
ces, decline  the  prosecution  for  the  capital  offence. — Eare,  C.  B.,  expressed  a 
strong  disapprobation  of  the  practice  of  preferring  dafferent  indictments  at 
the  same  time,  on  the  same  caae,  for  the  felony  and  the  mudemtaaoT;  and 
denred  that  notice  might  be  sent  to  the  clerk  of  the  indictments  at  Hicks's 
Hall,  to  prevent  it  in  future.  The  grand  jury  cannot  with  propriety  find 
two  indictments  for  the  same  offence  at  the  same  time,  and  the  continuance 
of  the  practice  may  produce  many  inconveniences. 

When  the  bill  is  preferred,  the  witnesses  for  the  charge  are  called  in  and 
examined  by  the  grand  Jury,  or,  b;  the  grand  jury's  consent,  by  the  prose- 
cutor or  his  solicitor. 

It  teems,  the  defendant  has  no  right  to  have  a  counsel  or  attorney,  or  any 
person  skilled  in  the  law  present,  as  an  advocate,  oa  his  behalf,  it  being  a 
preliminary  investigation  only,  and  not  conclusive  on  him.  \  B,^C31,S\\ 
andsseSB.  ^..4.  432;  1  CAit.  R.  217;  Daaiiuy  v.  CiMywr,  10£.  .$'C.237. 

Any  person  who  may  be  present  on  the  occasion,  is  bound  noi  to  diaelose 
what  may  transpire.  Trialt  per  Pah,  SS7 ;  2  Waurt.  e.  46,  j.  93.  Andthe 
jurors  thconaelves  are,  by  the  terms  of  their  oath,  laid  under  the  same  oUiga- 
tion;  and  if  they  ttan^reas  it,  they  are  finable.  2  IlaU,  161. 


XL]        Preferring  before  and  Finding  of  Grand  Jury.  355 

bable  evidence,  they  ought  to  find  the  bill,  because  it  is  but  an  accusatton,  fimdino  op 
and  the  party  is  to  be  put  on  his  trial  afterwards.  Which  doctrine  is  also  or»ni>  jdry. 
laid  down  by  C.  J.Pembertotit  in  the  case  of  the  Earl  of  Shqftesbury.  SIfouh- 
eWtSt  Tri,  770.  But  the  learned  editor  of  Hale*  s  History  observes  upon  this, 
that  Sir  John  Hawkint,  in  his  remarks  on  the  said  case,  unanswerably  shews 
that  a  grand  jury  ought  to  have  the  same  persuasion  of  the  truth  of  the  in- 
dictment as  a  petty  jury,  or  a  coroner's  inquest ;  for  they  are  sworn  to  pre- 
sent ^e  truth,  and  nothing  but  the  truth.  Vtde  8  HoweWs  SL  Tri,  837.  And 
Lord  Coke  says,  that  seeing  indictments  arc  the  foundation  of  all,  and  they 
are  commonly  found  in  the  absence  of  the  party  accused,  it  is  necessary  there 
should  be  substantial  proof.  3  Inst,  25. 

A  person  in  Court  may,  it  seems,  on  a  criminal  prosecution,  be  compel- 
led to  answer  a  question,  though  not  subpoenaed.  R.  v.  Sadler ^  4  C^P,  218. 

If  witnesses  will  not  come  forward  voluntarily  to  give  evidence  before  die 
grand  jury,  they  may  be  compelled  to  do  so  by  a  nibposna  or  tubpcena  ducet 
tecum,  saed  out  either  at  the  crown  office  in  London,  or  with  the  clerk  of 
the  arraigns  in  the  coimtry,  for  the  assizes;  or  at  the  crown  office,  or  wiUi 
the  clerk  of  the  peace,  for  the  sessions;  and  each  of  them  should  be  served 
with  a  copy,  or  subpoena  ticket,  as  it  is  termed.  Or,  if  the  witness  be  in  pri- 
son, he  may  be  brought  up  by  habeas  corpus  ad  testificandum.  See  1  Chit, 
C.  L.  320-1 ;  and  as  to  the  consequences  of  disobemence  of  subpcena,  Id. 
and  'firfHtluc,  Vol.  II.  p.  83. 

AAer  the  evidence  has  been  gone  into,  if  a  majority  (at  least  twelve)   Finding  of. 
of  the  grand  jury  consider  the  charge  sufficiently  proved,  the  clerk  of  the 
grand  jury  will  indorse  on  the  indictment  "a  true  bill,"  but  if  thev  conii- 
der  otherwise,  he  will  indorse  on  it  ^*  no  true  bill,"  or,  ''  not  found. 

It  seems  to  be  generally  agreed,  that  the  grand  jury  may  not  find  part  of 
an  indictment  to  be  true,  and  part  false;  but  must  either  find  a  true  bill  or 
ignoramus  for  die  whole;  and  if  they  take  upon  them  to  find  it  tpeefffff, 
or  conditionally,  or  to  be  true  for  part  only,  and  not  for  the  rest,  the  whole 
is  void,  and  the  party  cannot  be  tried  upon  it,  but  ought  to  be  indicted 
anew.  2  Hawk.  c.  25,  s.  2.  But  where  there  are  two  counts  in  the  indict- 
ment, as  one  for  a  riot,  another  for  an  assault;  the  same  may  be  consider- 
ed as  two  distinct  indictments ;  and  the  jury  may  affirm  the  bill  as  to  one 
of  the  counts,  and  reject  it  as  to  the  other.  R.  v.  Fieldhouse,  1  Cowp,  325. 
And  where  a  bill  is  presented  for  murder,  the  grand  jury  may  find  a  true 
bill  for  manslauriiter  only.  Per  Garrow,  B.,  at  Si^^.  Smn.  Ass.  1822.  R.  v. 
OnUkin,  MS.  3  Bum's  J.  24M  ed.,  and  see  further  1  Chit.  C.  L.  322. 

After  the  bill  has  been  found,  the  foreman  of  the  grand  jury,  accompanied 
by  die  other  grand  jurors,  carries  the  indictment  into  Court  and  delivers  it 
with  the  rest  of  the  indictments  preferred  before  them  to  the  clerk  of  the 
arraigns,  or  derkof  the  peace,  who  thereupon  states  to  the  Court  the  substance 
of  each,  and  the  indorsement  upon  it 

In  aD  cases,  to  give  the  erand  jury  jurisdiction,  and  render  their  proceed- 
ings valid,  they  must  be  ifi  duly  qualified  and  sworn,  &c  See  as  to  this, 
posij  tide,  Jturocs  (<Snmtl),  Vol.  III.  post. 

If  the  bill  be  not  foimd,  or,  if  the  indictment  be  defective,  a  new  and  more  preferring  a  fresh 
r^iular  one  may  be  framed,  and  sent  to  the  same  or  another  grand  jury  for  iiuUctroent. 
their  finding.  4  Bla.  Com.  305;  Bac.  Ab.  "  Indictment"  (D  2).  And  thus, 
afier  the  miding  of  a  bill  for  murder,  when  the  facts  amount  to  petit 
treason,  the  Crown  may  procure  die  indictment  to  be  quashed,  and  prefer 
anodier  for  the  petit  treason.  Fost.  104,  106.  The  mere  insufficiency, 
therefore,  of  the  nnding,  afibrds  no  future  indemnity  to  the  party  indicted. 
1  Glut.  C.  L.  325. 


XI.  (iEUtasIifng  Iitbtoient 

When  die  in^etinent  or  die  ci^tion  is  defective,  die  Court  have  a  dil-  wimb  iadkdiMit 
credonaiy  power  lo  quash  it  inmiediately,  or  to  oblige  die  defbndaat  to  n«y  %•  ipiMked. 


Inlitcttnent.  [xifl. 

plead  or  demur,  whkh  renb  entirely  with  the  Court.  2  Surr.  1127;  2 
Naudt.  e.  2S,  t.  lie ;   I  Chil.  C.L.  299;  4  Burr.  2539. 

When  the  application  is  made  by  the  proitculor,  the  Court  will  not 
quaih  the  indictment  aa  a  matter  of  coune,  unless  it  appear  to  be  clearly 
iniufiicielit ;  Dougl.  240;  nor  even  then,  aAer  the  defendant  has  pleaded, 
unlesa  another  good  indictment  has  been  found  Bgaingt  him ;  2  Eaift  Rep. 
226;  1  Ltaeh,  II;  eMad.  262;  nor  where  he  has  been  put  to  extra  ex- 
peDse,  unless  the  costs  are  fint  paid  him;  3  Ali-r.  1469;  2Stra.9ie.  But 
where  the  indictment  is  insuflicient,  and  the  defendant  is  not  put  to  incon- 
venience, the  Court  will  quash  it  upon  the  motion  of  the  prosecutor  without 
the  consent  of  the  defendant,  thoueli  it  is  for  a  crime,  in  which  they  never 
shew  the  same  indulgence  upon  the  application  of  a  prisoner;  2Stu.  Cat, 
19;  2  £01^226,  227. 

When  the  application  ta  made  on  tlie  part  of  the  defendant,  the  ndes  by 
which  the  Court  are  guided  are  more  strict,  and  their  objections  arc  more 
numerous,  because,  if  the  indictment  be  quashed,  the  rcc(^;niiances  will 
become  ineffectual ;  2  Sen.  Cat.  1 ;  and  the  Courls  usually  refilse  to  <]uaih 
on  the  application  of  the  defendant  when  the  indictment  is  for  a  icrious 
oSbnce,  unless  upon  the  clearest  and  plainest  ground,  but  will  drire  the 
f*Tty  to  a  demurrer  or  motion  in  arrest  of  judgment  or  writ  of  error.  Cold. 
432,554;  Nolan,  P.  L.  261 ;  1  C/Ut.  C.L.  300. 

The  application  to  quash  an  indictment  is  made  to  the  Court  where  the 
bill  i«  found ;  except  in  cases  of  indictments  at  tesBions,  or  in  other  inferior 
Courts,  in  which  cases  the  application  is  made  to  the  Court  of  King's  Bench, 
the  record  being  previously  removed  there  by  eerliorerL  The  application, 
if  made  upon  tli^  part  of  uic  defendant,  must  be  made  before  plea  pleaded; 
Foit.23l;  IIolt,6Si;  iSt.Tr.677;  and  where  the  indictment  had  al- 
ready, upon  the  application  of  tlie  defendant,  been  removed  into  the  Court 
of^HDg's  Bench  by  ecrliorari,  the  Court  refosed  to  entertain  a  motion  by 
Ankfondant  to  quash  the  indictment,  after  a  forfeiture  of  his  recognizance 
by  not  having  carried  the  record  down  for  trial.  1  Salt.  3S0.  Bui  if  the 
a^lication  be  made  upon  tlie  part  of  the  prosecution,  it  should  seem  that 
it  may  be  made  at  any  time  before  the  defendant  h^  been  actually  tried 
upon  the  indictment.  See  3  Burr.  146S.  Where  the  application  is  made 
to  the  Court  of  King'g  Bench,  there  is  no  objection  to  its  being  moved  on 
the  last  day  of  the  term.  1  Burr.  651 ;  Areh.  C.  L.  40. 

After  the  indictment  against  the  defendant  has  been  quashed,  a 
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rr^^SmuM^,  10  ^.  4*  ^-  70,  (a) ;  though,  if  any  legal  exception  he  taken  to  its 
form,  thd  Court  will,  as  a  favour,  allow  a  copy  to  he  taken  of  the  part  which 
it  18  material  to  examine.  2  Hawk,  c.29,  «.  13.     And  he  is,  in  all  cases,  ^ 

allowed  to  have  the  record  read  over  to  him  with  sufficient  distinctness,  or 
even  twice  in  English ;  Id, ;  as  is  the  case  at  the  present  day,  where  the 
priaoner  desires  to  plead  autrefois  acquit  to  an  indictment  ror  felony.  9 
Leaeh,  711. 

In  cases  of  high  treason,  the  prisoner  is  now,  hy  virtue  of  the  7  Ann.  c  In  trMaoo. 
21,  entitled  to  have  a  copv  of  the  indictment,  with  a  list  of  the  witnesses 
and  jurors,  delivered  to  mm  ten  days  hefore  the  trial,  in  the  presence  of  two 
witnesses.  But  this  privilege,  hy  the  6  Geo.  III.  c.  53,  does  not  extend  to 
treason  respecting  the  coin,  for  otherwise  it  would  he  impossible  to  try  that 
offence  dunng  the  same  assizes  in  which  it  was  indicted,  as  teti  clear  days 
between  the  finding  and  the  trial  of  the  indictment  would  exceed  the  time 
usuaUy  allotted  for  a  session  of  oyer  and  terminer. 

In  offences  inferior  to  felony,  on  the  other  hand,  it  seems,  that  the  rk;ht  in  mitdeinenon. 
of  havine  a  copy  of  the  indictment  has  at  all  times  been  admitted.  Cro,  Car, 
483;  Morrison  v.  KeUy,  1  W.BL  385;  Evans  v.PhiUips,  Seko.  N.  P.  952. 
And  now,  hy  60  Geo.  III.  &  1  Geo.  IV.  c.  4,  s.  8,  in  prosecutions  for  mis- 
demeanors, instituted  by  the  Attorney  or  Solicitor-General,  in  any  of  the 
Courts  therein  mentioned,  the  Court  shall,  if  reouired,  make  order  that  a 
copv  of  the  information  or  indictment  shall  be  delivered,  after  appearance, 
to  tne  V^rty  prosecuted,  or  his  clerk  in  court,  or  attorney,  upon  application 
made  for  tne  same,  free  from  all  expense  to  the  party  so  applying;  provid- 
ed that  such  party,  or  his  clerk  in  court,  or  attorney,  shall  not  have  previ- 
ously received  a  copy  thereof. 

An  action  cannot  be  brought  by  the  person  acquitted  of  felony  against  iBridence  of  indict- 
the  prosecutor  of  the  indictment,  without  obtaining  a  copy  of  the  record  of  JSJuctouTproleni- 
Ids  mdictment  and  ac^ttal;  which,  in  prosecutions  for  felony,  it  i^flot  tkm. 
usual  to  grant,  if  there  is  any  the  least  probable  cause  to  found  such  jH^ 
cution  upon.     For  it  would  be  a  very  great  discouragement  to  the  pSfilic 
justice  of  the  kingdom,  if  prosecutors  for  felonies,  who  had  a  tolerable 
ground  of  suspicion,  were  liable  to  be  sued  at  law  whenever  their  indictments 
miscarried. — But  an  action  on  the  case  for  a  malicious  prosecution  may  be 
founded  on  such  an  indictment  whereon  no  acquittal  can  be,  as  if  it  be  re-> 
jected  by  the  grand  jury,  or  be  coram  nonjudice,  or  be  insufficiently  drawn ; 
for  it  is  not  the  danger  of  the  plaintiff,  but  the  scandal,  vexation,  and  ex- 
pense, upon  which  this  action  is  founded.     However,  any  nrobable  cause 
for  preferring  it  is  sufficient  to  justi^  the  defendant,  provided  it  doth  not 
appear  that  the  prosecution  was  malicious.  3  Blac,  Com,  126;  Burr,  1971 1 
see  Browne  v.  CumiMng,  10  B,  4*  C,  70. 

But  in  cases  of  misdemeanor  the  defendant,  who  has  been  acquitted,  need 
not  obtain  a  copy  of  the  indictment.  Morrison  v.  Kelly ,  1  Blac,  Rep,  385. 


(a)  In  thb  case  uf  Browne  v.  Cummng, 
\iiB,SfC,*JO,  it  was  made  a  question, 
but  not  decided,  whether  a  person  tried 
for  felony,  and  acquitted,  has  a  right  to 
a  copy  of  the  record  of  acquittal.  InR, 
V.  BrangoM,  1  Leach,  27,  the  prisoner 
having  been  acquitted,  applied  for  a  co« 
py  of  the  indictment,  but  JVilletf  C.  J., 
who  tried  the  prisoner,  refused  to  grant 
it,  saying,  it  was  not  necessary,  because, 
by  the  laws  of  this  realm,  every  prisoner, 
iipoo  his  acquittal,  has  an  undoubted 
right  to  a  copy  of  the  record  of  such  ac- 
quittal, for  any  use  he  may  think  fit  to 
make  of  it}  and  after  a  demand  of  it  has 
been  made,  the  proper  oflScer  may  be 
ponished  for  rcfbsing  to  make  it  out.  In 

VOL.  in. 


Groenveli  v.  Bnrrell,  1  Ld,  Jtaym,  253, 
Lord  Holt  said :  '*  If  A.  be  indicted  for 
felony,  and  acquitted,  and  he  has  a  mind 
to  bring  an  action,  the  judge  will  not 
permit  him  to  have  a  copy  of  the  record, 
if  there  was  a  probable  cause  for  the  in- 
dictment, and  he  cannot  have  a  copy 
without  leave."  Holt,  C.  J.,  was  also 
present  at  the  trial  of  Lord  Preston,  but 
he  did  not  there  deny  that  a  party  ac- 
quitted of  felony  has  a  right  to  a  copy 
of  an  indictment,  for  the  purpose  of  us- 
ing it  in  evidence,  although  he  refused 
it  to  a  prisoner  about  to  take  his  trial 
for  the  offence  charged  in  the  indictment. 
See  10  B.  4- C.  73,  It. 
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inliCctnimt.  [iv.  '^■ 

At  the  ntting*  in  Middlesex,  an  action  came  on-to  be  tried  for  a  malicious 
pmecutMn  in  indictjng  the  plaintiff  fot  keeping  a  disorderly  house.  To 
praw  tba  Act,  Ae  olerk  of  the  peace  Tor  the  Westmineter  seisionB  at- 
tended, with  the  original  record  of  the  acqaittai-  It  was  objected  that  thets 
ought  to  he  a  copy  ^  the  record  granted  by  the  Court  before  which  the  ac- 

Suttal  i«  had,  in  order  to  ground  an  action  fiir  a  maliciaus  pniaecution. 
tit  it  was  ruled  by  Lord  Maiufield,  C.  J.,  that  though  this  ii  necesaaiy 
where  the  pu^  is  indicted  tot  felony,  yet  the  practice  is  otherwise  in  cue  of 


xrv.  ®tlin  ^ocntr^  as  (o  InMctnunts. 


e  Cn' 


As  to  the  Froceu  to  compel  the  defendants  to  ansi 
Vtd.  V.  i  asanant.  Vol.  V. ;  ©Mlattti!,  poil.  Vol.  III. 

At  to  the  Removal  of  Indictments  into  other  Courts  or  Counties, « 
timrl.  Vol.  I. 

As  to  the  Appearance  and  Arraignment  of  Defendant,  s 
VoL  I. ;  lUraitmuM,  Vol.  1. 

Aa  to  die  Pleas  and  Pleadings  relative  to  the  Indictments:  for  Pleas,  Ac, 
in  Abatement,  see  Matntttnt,  VoL  1. 1  and  for  Pleas,  frc.,  in  Bar,  see  ^^litas. 
Vol  T. ;  and  titles  'SiitRtoU  Htqiiit,  'BDlittoi*  Uttaiat,  'UMuXxi*  CratUl,  Vol. 
I.;  ytfUm,  Vol.  V. 

Aa  to  Demurrers,  see  BcilMum,  Vol.  I. 

Aj  to  NoU  Protegvi,  see  Vali  ^Tott([al, «»;,  VoL  III. 

Aa  to  the  Trial  and  preliminary  Proceedings,  see  Srial,  Vol.  V. 

A*  to  the  Jury,  see  3iinn,  Vol.  III. 

Aa  to  the  Eridence,  see  XMOnut,  VoL  II. 
^^o  Judgment  and  Proceedings, 
ftflfendet  of  PniiisbinentB. 

flnoCoati,  see  VuM,  VoL  I. 


Vol.  III. ;  and  the  dif- 


XV.  JFomw. 


(No.  !)■ 
CanunenFcment  of  Recogiiiiancc  as  usual,  ; 


XV.] 


Farms. 


(No.  3). 

Uiddkaej.^THE  jurors  for  omr  lordlke  Kmgupon  their  oath  pretent,  that  {Ckmrlas 
Datu],  late  of  the  parish  of  [Saint  Paul,  Cooent  Garden],  in  the  county  ofMiddleee*, 
[gentleman'],  on  the  [first]  day  of  [November],  in  tfie  \^rst]  year  of  the  reign  qf our  etae* 
reign  lord  U^ilUam  the  fourth,  by  the  grace  of  God  of  the  united  hingdom  of  Great  Bri* 
tain  and  Ireland  king,  defender  of  th^fmth,  with  force  and  arms,  at  the, said  p€arish 
1^  [Saint  Paul,  Cooent  Garden],  in  the  said  county  <af  Middlesex,  did,  ^v.  [Here 
state  the  ofience.] 
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FORMS. 


Commencementof 
Indictment  at 
WMloof  for  the 
county  of  Middle- 
■ex,  for  an  ofltooe 
committed  out  of 
the  city  and  liberty 
oTWcMmlmter. 


(No.  4.) 

Middlesex. — THE  jurors  for  our  lord  the  King  upon  their  oath  present,  that  C,  D., 
late  <^the  parish  of  [Saint  Martin  in  the  Fields],  in  the  county  of  Middlesex,  [labourer], 
Sfc.  (prooeed  as  abore.] 

(Ko.  5.) 

City,  borough,  and  town  of  Westmin  •  \  THE  jurors  for  our  lord  the  King  upon  their 
ster,  in  the  county  of  Middlesex,  f  oath  present,  that  C.  D,,  late  of  the  parish  rf 
[Saint  Martin  m  the  Fields],  uHthin  the  liberty  of  the  dean  and  chapter  of  the  eJ" 
legiate  church  of  Saint  Peter,  Westminster,  the  city,  borough,  and  town  of  Westmin' 
ster,  in  the  county  of  Middlesex,  [labourer],  ifc.,  on  Sgc,  with  force  and  arms  at  the 
parish  aforesaid,  and  within  the  liberty  aforesaid,  in  the  city,  borough,  and  toum  of 
Westmiaeter  aforesaid,  in  the  county  qf  Middlesex  aforesaid,  did,  Sfc.  [Here  atate 
tbcoflfence.] 


of  Indictment  at 
■wrioM  far  county 
ofMiddlewz»fi)r 
an  oAnoe  com- 
mitted within  the 
city  and  Ubevty  at 
Wettmlnatcr. 


of  indictment  at 
■wifoni  for  the 
city  and  Ilborty  of 
Weitmintter,  ftnr 
an  ofltece  com- 
mitted within 
Mune,  but  without 
St.Martin*»4e: 
Grand. 


(No.  6> 

City,  borough,  and  town  of  Westmin-^  THE  jurors  for  our  lord  the  King  upon 
ster,  in  the  county  of  Middlesex,  and  V^etV  oath  present,  that  C.  D,,  late  j£Jlhe 
Saint  Martin's-le-Grand,London.  J  parish  of  Saint  James,  within  the  ifjfftlf 
of  the  dean  and  chapter  of  the  collegiate  church  of  Saint  Peter,  Westminsttr,  the 
city,  borough,  and  town  of  Westminster,  in  the  county  of  Middlesex,  and  Saint  Mar- 
tin* s-le-Grand,  London,  [gentleman],  on  4^.,  with  force  and  arms  at  the  parish  afore- 
said,  within  the  liberty  aforesaid,  in  the  county  qforesaid,  did,  4^.  [Here  state  the 
offence.] 


ofindictoMBtat 
Ibrthe 


dty  and  Mberty  of 
Wertrainster,  for 
anoflbnceoom- 
mitted  within 
same,  andalao 
withfai  St.  Mar- 
tinVle^Snmd. 


(No.  7). 

Kent     (The  venue). — THE  Jurors  for  our  lord  the  King  upon  their  oath  present, 

that  C.  D.,  late  of  the  parish  of  ,  in  the  county  ^  [Kent],  [labourer],  on  the 

day  of  ,  in  the  year  of  the  reign  of  our  sovereign  lord  William  the 

foarth,  by  the  grace  of  God  of  the  united  kingdom  of  Great  Britain  and  Ireland 

king,  defender  of  Die  faith,  with  force  and  arms,  at  the  parish  of        (foresaid,  in  the 

camUy  of  [Kent]  aforesaid,  ^,  [Here  state  the  offence,  &&] 


Commencement 
of  an  indictment 
at  the  aaalses,  or 
general  quarter 


(No.  8). 

Kent     (The  venue). —  THE  jurors  for  omr  hrd  the  King  upon  their  oath  present,  «j^  uj^e  against 

that  C.  D.,  late  of  the  parish  of        ,  in  the  county  of  [Kent],  [yeoman],  E.  F.,  late  several  defendants. 
of  the  same  place,  [labourer],  and  G.  H.,  late  tfthe  same  place,  [printer],  on  8fc, 
[Here  state  Uie  offence.} 


(No.  9). 

Admindty  of  England. — THE  jurors  for  our  sovereign  lord  the  King  upon  their  oath  ^J^^^^^K^^  *° 
present,  that  C.  D.,  late  of       ,  [mariner],  on  S^,,  with  force  and  arms,  upon  the  high  SlSaSoty  jurii?* 
sea,  near  the  coast  of  [Malabar],  in  the  [East  Indies],  and  within  the  jurisdiction  (^  the   diction. 
jtdnUralty  of  England,  in  and  on  board  of  a  certain  ship,  coiled  the[^di'enture  galley], 
(whereof  the  said  C.  I),  was  then  and  there  commander),  then  and  there  being,  feloni- 
omsly,  wilfully,  and  of  his  malice  trforethought,  did  ifc,  [state  the  oflfence  and  every 
fact  to  have  happened  "within  thejurisdiction  of  the  Admiralty  of  England  t/oresaid," 
and  if  for  murider,  conclude  as  follows:] — And  so  the  jurors  aforesaid,  upon  their 
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Infants. 


[I- 


eott  tfartttid,  Je  wy,  that  Vu  afortiaid  CD.fttmlki uad  A.  B.,  apim Iha Ugk  tta 
^/artMoid,  in  Vittliipafarctaid,mdKiUhiili3>eJMTi»di€tioiiafthtAiiiuraltyefEHg- 
laud  rfmiaii,  ht  maaur  and  form  i^oretaid,  feleniomtl!/,  ttUfitlig,  and  ffkiM  maSa 
i^finlkeugU,  £d  kiU  and  wnadtr,  aganul  tht  peaet  tf  aar  taiil  ford  At  Kbtg,  Jhu 
cnw»  amd  digitily.  

(No.  10). 


Ttw  like  nhcn  lb*  Ta  Ikt  gnat  damage  of  the  laid  A.  S,,  la  the  tvil  eiampU  of  all  oOun,  n  on- 
J^l™]^^  Umfl  tf  aw  tmd  Itrd  titt  Ki»g  and  kit /anil,  md  agabul  Ike  peaet  ifaanndlord 
liiiU*Uu*L  tt«  Ehig,  Ue  treicn  and  diguit]/.  

(No  18). 
CoDcliuion  of  !»■         /■  tmttwtpt  ^tmr  mid  lord  llm  King  and  Utlam,  la  Ike  tvit  exaatpit  ^  <dl  atkeri, 
flSrn^dn^"™'    emtrwiy  Iv  Ihe  diUy  ijf  Ike  aSegiimee  of  Ike  laid  C.  D.,  a^nit  the  farm  of  Ike  tia- 

t%U  ia  nek  aue  wide  and  prteidtd,  and  agatml  Ike  peace  of  our  md  lord  Ike  King, 

Ue  tram  md  dignilt/.  

(No.  14). 
C'mninon cniKlu-  Agahul  OufoFm  of  Ihe llalaU\or,tlatala'\lu 

'Jl^^^iSi^r^    <>tA"l>'P»»^<>/<^r  laid  hrd  Ike  King,  kit  rr 


IiiDonfng  agRananl.    See  aSanani,  Vol.  V. 


I.]  How  far  Liable  for  CrimeSy  S^^c.  361 

Cinguishing  between  ^ood  and  evil,  as  infants  iinder  the  age  of  fi)urteen    infants,  how 
years,  which  is  called  the  age  of  discretion,  are  not  punishable  by  any     far  liable. 
criminal  prosecution  whatsoever.     But  this  must  be  unaerstood  with  some  crime  under  four- 
allowance  ;  for  if  it  appear,  by  the  circumstances,  that  an  infant  under  the  age  '^'Q- 
of  discretion  could  mstinguish  between  good  and  evil,  as  if  one  of  the  aee  of 
nine  or  ten  years  kill  another  and  hide  the  body,  or  make  excuses,  or  nide 
himself,  he  may  be  convicted  and  condemned,  and  forfeit  as  much  as  if  he 
were  of  fiill  age.     But,  in  such  case,  the  judges  will  in  prudence  respite  the 
execution  in  order  to  get  a  pardon ;  and  it  is  said,  that  if  an  infant,  appar- 
ently wanting  discretion,  be  indicted  and  found  guilty  of  felony,  the  justices 
themselves  may  dismiss  him  without  a  pardon.     And  in  general  it  must  be 
left  to  the  discreticm  of  the  judge,  upon  the  circumstances  of  the  case,  how 
iar  an  in&nt,  under  that  age,  is  capcui  doli,  or  hath  knowledge  to  discern 
betwixt  good  and  evil.  Holers  Sum.  43;  1  Hawk,  c.  1,  «.  8;  1  Hakf  18. 

In  a  late  case  it  was  considered,  that  if  a  child*  more  than  seven  and  un- 
der fourteen  years  of  age,  is  indicted  for  felony,  it  should  be  left  to  the  jury 
to  say,  whether  the  ofience  was  committed  by  the  prisoner;  and,  if  so,  whe- 
ther, at  the  time  of  the  offence,  the  prisoner  had  a  guilty  knowledge  that  he 
or  she  was  doing  wrong.  And  the  presumption  of  law  is,  tliat  a  child  of 
that  a^e  has  not  such  guilty  knowledge,  unless  the  contrary  be  proved  by 
the  evidence.  B.  v.  Owen,  ^C^P,  236. 

The  following  is  an  important  case  as  to  the  capability  of  an  infant  often 
years  old  to  commit  the  crime  of  murder,  and  as  to  tlie  expediency  of  visit- 
ing such  an  offender  with  capital  punishment. 

At  Bury  Summer  Assizes,  1748,  Fost.  70,  William  York,  a  boy  of  ten  Caae  of  murder  by 
years  of  age,  was  convicted  before  Lord  Cliief  Justice  Willes,  for  the  murder  ^^  *«"  y*"" 
of  a  girl  of  about  five  years  of  age ;  and  received  sentence  of  death.  But  the  ^ 
chief  justice,  out  of  regard  to  the  tender  years  of  the  prisoner,  respited  exe- 
cution till  he  should  have  an  opportunity  of  taking  tne  opinion  of  the  rest 
of  the  judges,  whether  it  were  proper  to  execute  mm  or  not,  upon  the  i^e* 
cial  circumstances  of  the  case;  wmch  he  reported  to  the  judges  as  follows: 
— ^The  boy  and  girl  were  parish  children,  but  under  the  care  of  a  parishioner, 
at  whose  house  they  were  lodged  and  maintained.  On  the  day  the  mur- 
der happened,  the  man  of  the  house  and  his  wife  went  out  to  their  work 
early  in  the  morning,  and  left  the  children  in  bed  together.  When  they 
returned  from  work  the  girl  was  missing;  and  the  boy  being  asked  wliat 
was  become  of  her,  answered,  that  he  had  helped  her  up,  and  put  on  her 
clothes,  and  that  she  was  gone  he  knew  not  whither.  Upon  this,  strict 
search  waif  made  in  the  ditches  and  pools  of  water  near  tlie  house,  from  an 
apprehension  that  the  child  might  have  fallen  into  the  water.  During  this 
search,  the  man,  imder  whose  care  the  children  were,  observed  that  a  heap 
of  dung  near  the  house  had  been  newly  turned  up.  And,  upon  removing 
the  upper  part  of  the  heap,  he  found  the  body  of  the  child,  about  a  foot's 
depth  under  the  surface,  cut  and  mangled  in  a  most  barbarous  and  horrid 
manner.  Upon  this  discovery,  the  boy,  who  was  the  only  person  capable 
of  committing  the  fact  that  was  left  at  home  with  the  chilo,  was  charged 
with  the  fact,  which  he  stiffly  denied.  When  the  coroner's  jvay  met,  the 
boy  was  again  charged,  but  persisted  still  to  deny  the  fact  At  length,  be- 
ing closely  interrogated,  he  fell  to  crying,  and  said  he  would  tell  the  whole 
truth.  He  then  said,  that  the  child  had  been  used  to  foul  herself  in  bed; 
that  she  did  so  that  morning,  (which  was  not  true,  for  the  bed  was  searched, 
find  found  to  be  clean) ;  that,  thereupon,  he  took  her  out  of  the  bed,  and 
carried  her  to  the  dimg  heap,  and,  with  a  large  knife,  which  he  found  about 
the  house,  cut  her  in  the  manner  the  body  ap{)eared  to  be  mangled,  and 
buried  her  in  the  dung  heap ;  placing  the  dung  and  straw  that  was  bloody 
under  the  body,  and  covering  it  up  with  what  was  clean;  and  having 
done  so,  he  got  water  and  wauied  himself  as  clean  as  he  coiild.  The  boy 
was  the  next  morning  carried  before  a  neighbouring  justice,  before  whom 
he  related  his  confession,  with  all  the  circumstances  ne  had  related  to  the 
coroner  and  his  jury.  The  justice,  very  prudently,  deferred  proceeding  to 
a  comiiiitment,  tul  the  boy  should  have  an  opportunity  of  recmlecting  him- 


Infants.  [i. 

•d£  Accordingly,  he  iramed  him  of  ths  daiwerbc  waa  in,  if  fac  ihoold  be 
thought  guilty  c^  die  fact  he  atood  chatted  with,  and  admonished  him  not 
to  wmw  himself;  and  then  ordered  him  into  a  room  wliere  none  of  the 
CTowd  that  attended  ihould  hare  acceu  to  him.  When  the  boy  had  been 
lome  boun  in  this  room,  where  victiuUa  and  drink  were  provided  for  htm, 
lie  wai  brmght  a  second  time  before  the  juttice,  and  then  he  repeated  hia 
former  confeasion;  upon  which,  he  wai  conunitted  to  nol.  On  the  trial, 
evidence  was  given  of  the  declarationa  before  mentionea  to  have  been  made 
before  the  cormer  and  hia  jury,  and  before  the  justice,  and  of  many  dectar- 
■tioni  to  tlic  Bame  purpose,  which  the  boy  made  to  other  people  after  ha 
came  to  gaol,  and  even  down  to  the  day  of  hia  trial.  For  be  conatantly 
tcdd  the  same  itory  in  mbitanee,  commonly  adding  that  the  devil  put  him 
upon  committing  the  fikct.  Upon  this  evidence,  with  tome  other  drcunt- 
stances  tending  to  corroborate  the  confession,  he  was  convicted.  Upon  thi* 
report  of  the  chief  iustice,  the  judges,  having  taken  time  to  contdder  of  it, 
onanimously  agreed ;  1  si,  That  the  declarations  stated  in  the  report  were 
evidence  proper  to  be  left  to  the  jury;  2nd,  That,  tuppooing  the  boy  to  have 
been  guilty  of  the  fact,  there  were  so  many  circumitances  stated  in  the  re- 
piHt,  which  were  undoubtedly  tokens  of  what  Lord  Chief  Justice  Haie  some- 
where (1  H^,  630)  called  aniscAieKotw^iicrefion,  that  he  was  certain];  a  pro- 
Sr  object  for  capital  punisliment,  and  ought  to  suffer:  for  it  would  be  of  ven 
ngeroui  consequence  to  have  it  thought  that  children  may  commit  such 
atrocious  crimes  with  impunity.  There  are  many  crimes  c^the  most  heinous 
nature,  such  as  in  tlie  present  cue  the  murder  of  young  ehfldren,  pMson- 
ing  parents  or  masters,  burning  houses,  and  the  like,  which  children  are 
reiT  capable  of  committing,  and  which  they  may  in  some  drcumstances  be 
under  strune  temptations  to  commit;  and,  therefore,  though  the  taking 
away  the  liie  of  a  boy  ten  vean  old  may  savour  of  cruelty,  yet,  as  die 
ezainplo  of  this  boy's  punishment  may  be  a  means  of  deterring  other  cb3- 
drcn  Rom  the  like  offences,  and  as  the  ipaiing  this  boy,  merely  on  account 
of  his  age,  will  probably  have  a  quite  contrary  tendency,  in  justice  to  the 
public,  the  law  ought  to  lake  its  course,  luJess  there  remaineth  any  doubt 
touching  his  guilt.  In  this  general  principle  all  the  judges  concurred.  But 
two  at  three  of  them,  out  of  great  tendemess  and  caution,  advised  the 
chief  justice  to  send  another  reprieve  for  the  prisoner;  euggestio^  that  it 
might  poasibly  appear,  on  forther  inquiry,  that  the  boy  had  taken  Ihia  mat- 
upun  himsciti  at  the  instigation  of  Biime  person  or  other,  who  hoped,  by 
'     "■     '      ^         ■     ■■  *         ■■iiglv,  the 
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but  yet  it  ihall  be  good  discretion  in  the  justices  of  the  peace  to  forbear  thd  when 

impriaonment  of  such  infant  DaU,  e.  126.  competent 

Because  it  is  said,  that  he  shall  not  be  subject  to  corporal  punishment,  by      witnesses. 
fane  of  the  general  words  of  any  statute  wherein  he  is  not  expressly  named. 
1  Bmek.  c.  64,  s.  35. 

So,  in  regard  to  other  misdemeanors  attended  with  a  notorious  breach  of  other  mbdone*- 
the  peace,  such  as  riot,  battery,  or  the  like,  an  infant  under  the  age  of  four-  "^'o* 
teen  is  liable  as  a  person  of  fidl  aee. 

So,  he  is  liable  for  perjury  or  cheating.  3  Bac,  Ahr,  593. 

He  is  not  liable  for  not  repairing  a  bridge  or  highway,  or  other  such  acts 
of  omission.  4  Bia.  Com.  22 ;  Co.  LU,  257. 

An  infant  may  be  convicted  on  a  penal  statute.    See  4  Bla.  Com,  308 ;  2  pensi  •tatute. 
A  ^  P.  93,530;  8r.iJ.545. 

As  to  respiting  the  execution  of  an  infant  in  order  to  pardon  him,  see  title   RemHincaxacu 
^PuTirni,  Vol.  v.;  lExenition,  Vol.  II.  Uon.  ^* 

11.  99t!)en  competent  aZKttnessts. 

A  WITNESS  must  not  only  have  a  competent  share  of  reason,  but  also  When 
know  the  nature  of  an  oath.  Children,  therefore,  who  are  not  able  to  un-  ''^^n*'*"*' 
derstand  its  moral  obligation,  cannot  be  examined.  BuL  N,  P,  293.  There 
seems  to  be  no  precise  age  fixed,  at  which  infants  are  excluded  from  being 
witnesses.  At  one  time,  indeed,  their  age  was  considered  as  the  criterion 
of  their  competency ;  and  it  was  a  general  rule,  that  none  could  be  ad-  • 
mitted  under  the  age  of  nine  years,  very  few  under  ten ;  R,  v.  Traverty  2 
Str.lOO]  }  East's  P,  C.442;  1  Ha^,  302;  2/rf.  278;  which  was  in  some 
measure  denyine  them  the  protection  of  law  against  secret  acts  of  violence. 
A  more  reasonable  rule  has  been  since  adopted;  and  the  admissibility  of 
children  is  now  regulated,  not  by  their  age,  but  by  their  apparent  sense  and 
understanding.  In  Brazier's  case^  on  an  indictment  for  assaultine;  an  infant 
of  five  years  of  age,  with  intent  to  ravish  her,  it  was  agreedby  all  the 
judees,  uiat  children  of  any  age  might  be  examined  on  oath,  if  capable  of 
distmguishing  between  good  and  evil  *  but  they  cannot  be  examinea  in  any 
case  without  oath.  1  East's  P.  C.  443-4;  1  Leachy  237.  This  is  now  the  es- 
tablished rule  in  all  cases,  criminal  as  well  as  civil,  and  whether  the  pri- 
soner be  tried  for  a  capital  offence,  or  for  one  of  an  inferior  nature.  When 
the  chUd  has  appeared  not  sufficiently  to  understand  the  nature  and  obligar 
tion  of  an  oath,  judges  have  often  thought  it  necessary,  for  the  purposes  of 
justice,  to  put  off  the  trial  of  the  prisoner,  directing  that  the  child  in  tbe 
mean  time  should  be  properly  instructed.  1  Phillips's  Ev.  19.  If  the  jury  is 
Bwom,  and  the  prisoner  is  put  upon  his  trial,  before  the  incompetenty  of 
the  witness  is  discovered,  the  proper  course  is,  not  to  discharge  the  jury, 
but  to  direct  an  acquittal.  R.  v.  Wadcy  R,  Sf  M,  C,  C,  86. 

If  a  child  is  too  young  to  be  sworn,  it  follows,  as  a  necessary  consequence, 
that  any  account  which  it  may  have  given  to  others  ought  not  to  be  ad- 
mitted. On  an  indictment,  therefore,  for  a  rape  on  a  child  five  years  old, 
where  the  child  was  not  examined,  but  an  account  of  what  she  had  told  her 
mother,  about  three  weeks  after  the  transaction,  was  given  in  evidence  by 
the  mother,  and  the  jury  convicted  the  prisoner,  principallyy  as  was  suppos- 
ed, on  that  evidence :  the  judges,  on  a  case  reserved  mr  their  opinion, 
thought  the  evidence  clearly  inadmissible,  and  the  prisoner  was  accordingly 
pardoned.  R.  v  Tucker,  I  PhiU,  Ev.  20. 

**  Yet,"  savs  Sir  William  Blackstone,  "  where  the  evidence  of  children  ia 
admitted,  it  is  much  to  be  wished,  in  order  to  render  their  evidence  credible, 
that  there  should  be  some  concurrent  testimony  of  time,  place,  and  circum- 
atanceiy  in  order  to  make  out  the  fact;  and  that  the  conviction  should  not 
be  erounded  singly  on  the  unsupported  accusation  of  an  infant  under  years 
of  diacretion."  "  It  seems,  however,"  adds  Mr.  Phillipptf  in  noticing  this 
Ofnnion  of  the  learned  commentator,  **  impossibly  to  uiy  down  any  gene- 
ral rule  on  this  subject,  applicable  to  all  cases.  A  prisoner  may  be  legally 
convicted  on  such  evidence  alone,  and  unsupported;  and  whether  the  ac- 
count of  the  witness  requires  to  be  corroborated  in  any  part,  or  to  what  ex- 
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tmt,  ii  a  question  exeluBively  for  the  jury,  to  be  determined  by  them  on  » 
review  afal)  the  circumstances  of  the  case,  and  eapecially  of  the  maoDer  in 
which  the  child  has  given  his  evidence.  The  evidence  may  be  so  circumitan' 
tial,  BO  plain  and  clear,  and  so  free  from  oil  miiture  of  partialiCy  and  ill  will, 
at  la  leave  no  reasonable  doubt  of  the  prisoner's  guilt,  although  it  atanda  un- 
supported by  other  wiCneBBea." 

An  infant  under  the  age  of  discretion  cannot  be  an  approver,  because  he 
cannot  take  the  oath  requisite  in  that  case.  2  Haai.  e.  24,  (.  5. 

III.  ®it)er  Uatos  telalfng  to. 

An  intant  cannot  be  appointed  to  an  office  of  public  and  pecuniary  trust, 
therefore  he  cannot  be  appointed  to  the  otHce  of  clerk  of  a  Court  of  Il«- 
qneil«.  Claridgfv.Emli/a,  5  B.^  A.  81. 

An  infant  before  twenty-one  years  of  age  shall  not  be  awom  on  en  in- 
quest 7&8Wm.III.c.32,s.4.   l/n*(.17a. 
,.        A  woman  at  nine  years  of  age  may  have  dower  ;  at  twelve  may  consent 
to  marriage;   and  at  fourteen  u  of  age  of  discretion,  and  may  choose  a 
guardian.     1  ItuI.  78. 

A  man  is  of  age  at  twelve  years  to  take  the  oath  of  allegiance  in  the  torn 
orleeti  and  at  fourteen  is  of  age  of  discretion,  may  consent  to  marriage,  and 
choose  his  giutrdian.  1  Iml.  78. 

At  twenty-one,  and  not  before,  persons  may  bind  themselves  by  any  deed, 
and  alien  lands,  goods,  and  chattels.  1  Iml.  171. 

Upon  which  ground  infants  may  nut  enter  into  recognizance  to  keep  the 
peace,  or  to  be  of  Foad  behaviour,  but  their  sureties  only.  In  a  late  case, 
however,  it  was  held,  that  infiuicy  was  no  ground  for  discharging  a  forfeited 
recoguiiance  to  appear  at  the  Assizes  lo  prosecute  a  felony.  £x  parte  WU- 
Uamt,  13  Price,  673. 

But  an  infant  may  bind  himself  to  pay  for  his  necessary  meat,  drink,  ap- 
parel, phvsic,  and  such  like;  and  also  for  his  good  (eachmg  or  instruction, 
whereby  he  may  profit  himself  afterwards ;  but  if  he  bind  himself  in  an  ob- 
ligation or  other  writine,  with  a  penalty  for  the  payment  of  any  of  these, 
that  obligation  shall  not  oind  him.  1  lail.  172.  Neither  will  luivapiU  lie 
against  an  infant  on  an  account  stated;  for  an  infant  is  not  competent  to 
state  an  accounL  Truemanv.  Hunt,  1  T.R.Vi;  and  Bartktt  \,  Etaery, lb. 
40,  (ii.  n).     Ami  In  Earr^'ii  cane,  1  Sal!;.  387.  jt  is  said,  that  au  jnfiinl  may 
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As  to  how  far  infants  may  be  bound  out  and  are  liable  under  contracts     other  laws 
of  apprenticeship,  see  the  law  fully  treated  of,  tit  IBlpprmticc,  Vol.  I.  relating  to. 

By  Stat  5  EIije.  c.  4,  persons  above  the  age  of  ten  years,  by  their  own  ApprcDtko. 
consent  and  agreement,  may  be  bound  apprentices.  And  by  stat  5  Eliz. 
c.  5,  any  person  above  seven  years  old  may  be  bound  apprentice  to  the  sea- 
service.  By  Stat  56  Geo.  III.  c.  139,  s.  7,  after  Ist  October,  1816,  it  shall 
not  be  lawful  for  any  parish  officers  to  bind  out  any  child  as  parish-appren- 
tice, until  such  child  snail  have  attained  the  age  of  nine  years. 

For  the  Law  relative  to  Bastard  Children,  see  ISastartlS,  Vol.  I. 

As  to  Poor  Children,  see  ^poor,  Vol.  IV. 

As  to  the  Marriage  of,  see  iRftatriage,  VoL  III. 

As  to  the  Abduction  of  Children,  see  ^bUiution,  VoL  I. 

As  to  Abortion,  see  lUortion,  Vol.  I. 

As  to  Concealing  the  Birth  of,  see  d^lDircn,  Vol.  I. 

As  to  the  Advismg  Children  to  commit  Thefls,  see  Cf^iniren,  VoL  I. 

As  to  Stealing  of,  see  d^iltlrcn,  Vol.  I. 

As  to  Carnally  Abusing,  see  Cl^in^rcn,  VoL  I. 

As  to  Rape,  see  Hapc,  Vol.  V. 


Pool. 
Marriage. 
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is  generally  allowed,  that  it  may  be  made 
at  the  age  of  eighteen,  and  some  say  under, 
for  the  common  law  will  not  prohibit  the 
spiritual  Court  in  such  cases.  1  Inst,  89 ; 
1  Uak,  17. 

The  age  of  discretion  is  fourteen ;  and 
therefore  it  may  seem  that  one  may  make 
a  testament  of  personal  estate  at  that  age. 

A  person  is  of  age  to  be  executor  at 
seventeen ;  and  an  administration  of  any 
one  during  the  minority  of  an  infant 
ceaaeth  when  the  infant  comes  to  that 
age.     Pigofs  casef  5  Rep, ;  1  Hale,  1 7. 

By  Stat  12  Car.  II.  c  24,  s.  8,  any 
person  having  a  child  or  children  under 


21  years  of  age,  and  not  married,  may, 
by  deed  or  will  attested  by  two  witnesses, 
dispose  of  the  custody  and  tuition  of  such 
child  or  children,  until  they  shall  be  of 
the  age  of  twenty-one,  or  for  a  lesser 
time ;  and  this,  whether  such  parent  be 
within  or  above  the  age  of  twenty-one. 

An  infant  cannot  answer  but  by  guar- 
dian ;  but  he  may  sue  either  by  hb  next 
friend  or  by  guardian.  3  Salk,  196. 

If  an  infant  of  the  age  of  seventeen 
years  release  a  debt,  this  is  void ;  but  if 
an  infant  make  the  debtor  his  executor, 
this  is  a  good  release  in  law  of  the  action. 
1  Irut,  264. 


Inferiar  (itourtS,  Proof  of  Proceedings  in.    See  JEbditnUy  Vol. 
II.  p.  49, 50.  See  also  lUet,  Vol.  Ill, ;  13aron,  (S^outt,  Vol.  I. 


Infibel)  an  Incompetent  Witness,  when.     See  WiOitUtt,  VoL 
11.  p.  64. 


finformattonjs;. 

I.  Informations  Ex  Officio,  366. 
!!•  Informations  by  Master  of  Crown  Office^  367. 

III.  Informations  before  Justices  out  of  Sessions,  36i). 

IV.  Informations  before  Justices  in  Sessions,  qui  taro,  369. 
V.  Compounding  of  Informations  on  Penal  Statutes^  373. 


XNFORMATIONS,  being  accusations  for  criminal  offisncea,  are  of  two  Two  kinds  oc 
kinds: — First,  Informations  in  the  name  of  the  King  only; — Secondly,  In- 
formaticMis  in  the  name  of  the  King  and  a  subject,  or  of  a  subject  onty. 


InfOTQIBtfonS.  [L 

__  In  bU  Nawu  t^  the  Ring  Of^l — lofbrmatioiu  in  the  name  of  the  King 
ctOtB  onJg,  tn  &l«d  in  (he  Court  of  King't  Bendi  tor  the  pimuhmeat  of  i^iicea 
lAecling  the  Mfet;  of  the  Crown,  or  the  interests  of  toe  public.  Upon  nich 
infonnMiona  Lord  Hale  aayn,  "  thon^b  infbnnBtioni  are  piactiwd  often- 
tinieB  in  the  Crown  Office  in  cases  cnminal,  and  by  many  penai  ilBtutef, 
tbe  proseiTutioD  upon  them  ii,  by  the  acta  thenuetrei,  linuted  to  be  b;  till, 
plainl,  mfarmation,  or  mdictment,  yet,  thni  much  b  observable,  that  the 
method  of  prosecution  of  capital  ofteneea  a  itjll  to  be  by  indiclinent;  and 
in  all  crimiiuU  catuti  not  capital,  the  most  regular  and  ufe  waj,  and  moat 
conjonsnt  to  the  statute  of  magna  eharta  and  other  statutet,  it  by  preunl- 
meut  or  indictment  of  twelve  iwom  men.  2  Hak,  161. 

These  informations,  in  the  name  of  the  king  only,  trhen  a^etiag  the 
king,  hii  ministera,  or  the  state,  are  filed  in  the  Court  of  King's  Bendi  ex 
officio  by  the  Attorney-General;  when  more  peculiarly  asserttng  individual 
nghta,lAey  are  so  filed  bytheKbg'i  coroner  or  master  of  the  Crown  Office. 

octha       In  tie  Name  of  lie  King  and  a  Street,  or  cf  a  Sub/eci  onW] — Infimua- 

"^       tions  partly  at  the  suit  of  the  King  and  partly  at  the  suit  of  the  party,  are 

eommoiily  called  inf(»maliona  fui  tam,  from  those  worda  in  the  iiuonuatioa 

wkm  the  pMceedings  were  in  latin,  qui  Uunprodowtino  rege  qtuanpro  u 

ip»»,  ^  2  Hmtk.  e.  2a,  J.  17. 

'  ^ine  infbrmalionB,  and  infoimationt  by  a  subject  only,  are  usually 
broufht  iMfbre  justices  of  the  peace  upon  penal  statutes,  which  inflict  a 
penaf^  upon  conviction  of  the  offender,  one  part  to  the  use  of  the  King,  and 
another  to  the  use  of  the  informer,  or  to  the  use  of  the  informer  and  the 
poor  of  the  rarish,  or  to  the  use  of  (he  informer  only. 
'■  Of  near  amnity  to  an  information  qaiUim,  is  an  action  upon  the  statute; 

which  is  either  a  private  action,  which  is,  when  an  action  is  given  upon  a 
statute  to  the  king  and  to  the  parly  grieved  only;  or  a  poptdar  action, 
which  is,  where  the  action  ia  given  to  the  people  in  general,  that  is,  lo  any  one 
diat  win  sue  for  the  king  and  for  himself.  Such  actions  do  not  fall  within 
the  compass  of  this  work. 
We  will  now  briefly  treat  of  these  several  infomiations. 


I.  InfmnaHons  £x  <>M[do  be  ^vmixQ-t&aaaA  (a). 


II].       Informations  Ex  Officio  by  Attorney-Oeneral.  367 

By  the  60  Greo.  III.  &  1  Geo.  IV.  c.  4,  s.  8,  in  informationt  by  the  At-  iNPOHMATioMg 

torney  or  Solicitor-General  for  misdemeanors,  the  Court  are,  if  reijuired,  to  rx  officio. 

order  a  copy  of  the  information  to  be  delivered  after  appearance,  to  the  de-  CopyoTk^^ti^ 

fendant,  or  his  clerk  in  Court,  or  attorney,  free  of  expense,  provided  no  ^^°°* 
copy  has  been  previously  given,  antej  357, 

The  Court  will  not  quash  an  information  ex  officio^  at  the  instance  of  the   Qiushing  lu 
prosecutor,  because  the  Attorney-General  may,  if  he  wfll,  enter  a  noli  prate- 
qui;  1  Doug.  239,  240 ;  and  even  upon  the  motion  of  the  defendant,  they 
unll  seldom  quash  them,  but  generally  put  the  defendant  to  demur,  &c.  See 
Com.  Dig,  Information,  (D  4). 

By  the  60  Geo.  III.  &  1  Geo,  IV.  c.  4,  s.  9,  it  is  enacted,  "  That  if  the   Trlai,&c. 
infimnation  be  not  brought  to  trial  within  twelve  months  after  the  plea  of 
not  guilty  pleaded  the  Court  may,  on  the  defendant's  application,  ofwhieh 
twenty  days'  notice  must  be  given  to  the  Attorney  or  Solicitor-Genend,  allow 
the  defendant  to  bring  on  the  trial."  And  see  further,  1  Chit.  C.  L.  847. 

The  trial  jg;enerally  takes  place  on  the  msi  prim  side  of  the  Court  of 
King's  Bench,  and  is  conducted  in  the  same  way  as  an  indictment  for  a 
misdemeanor  at  the  Aa&izes.    See  1  Chit.  C.  L.  848. 

If  the  defendant  be  acquitted,  or  if  a  noli  protequi  be  entered,  he  has  all   Costs, 
his  own  expenses  to  defray,  as  it  is  beneath  the  dignity  of  the  Crown  either 
to  receive  costs  or  to  pay  them.  HuUockf  557. 

And  see  further  as  to  the  judgment  1  Chit.  C.  L.  848-9. 
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Middlesez. — BE  it  remembered  that  Sir  J.  S.,  knight,  Attorney-General  of  omr 
Movereign  lord  the  King,  who  for  our  said  lord  the  King  prosecutes  in  this  behalf,  in 
kit  proper  person  comes  into  the  Court  of  our  said  lord  the  King  before  the  King  him^ 
self  at  WeetwUnster,  in  the  county  of  Middlesex,  on  [Wednesday  next  after  three 
weeks  of  the  Holy  Trinity  in  this  same  /ersi],  and  for  our  said  lord  the  King  giuee 
the  Court  here  to  understand  and  be  informed,  that,  [&c.  Here  proceed  to  state  thf 
£icts  and  circumstances  constituting  the  ofience,  with  the  same  certainty  and  preci- 
sion as  in  an  indictment,  and  in  tbe  same  form,  and  according  to  the  same  rules,  ex- 
cepting that  in  introducing  averments,  instead  of  the  words,  "  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present,"  use  the  words,  **  And  the  said  At* 
torney- General  of  our  said  lord  the  King,  for  our  said  lord  the  King,  further  gives  the 
Court  here  to  understand  and  be  informed,  that,**  [&c.  Conclude  as  in  an  indictment]. 

And  the  said  Attorney- General  of  our  said  the  lord  the  King,  for  our  said  lord  the  Sooood  count. 
King,  further  gives  the  Court  here  to  understand  and  be  informed,  that  [&c  Proceed 
to  state  the  offence,  and  conclude  as  in  an  indictment  To  the  conclusion  of  the  last 
const,  add  these  words:]  And  tlterefore  the  said  Attorney-General  of  our  said  lord 
the  King  prayeth  the  consideration  of  the  Court  here  in  the  premises,  and  that  due 
process  of  law  may  be  awarded  against  him  the  said  C.  D.  in  this  behalf,  to  make  ' 
answer  to  our  said  lord  the  King  touching  and  concerning  the  premises  qforesaid. 


II.  Informatfons  &s  iUaster  of  Ctoton  <QfBia  (a). 

Informations  may  be  filed  in  the  King's  Bench,  by  the  King's  Coroner,  infomuitlon  by 
or  Master  of  the  Crown  Office,  without  the  intervention  of  a  gi^d  iury,  at  m^dcnmn 
the  instance  of  an  individual  whose  right  has  been  seriously  affected. 

But  no  such  information  can  be  filed  without  previous  leave  of  the  Court 
in  which  it  is  to  be  exhibited ;  because,  instead  of  being  presented  on  the  find- 
ing of  twelve  men,  it  is  merely  the  allegation  of  the  officer.  Bac.  Ab,  In- 
form. (A) ;  4  &  5  Wm.  III.  c.  18,  s.  2. 

These  informations  can  be  filed  for  iiitfd!fm^aitor«  only.   2  Hale,  151;  2  When  It  Iks. 
Ifttipk.c.  26,  $.3. 

The  Court  have  it  in  their  discretion  to  allow  the  information  for  any  mis- 
demeanor they  think  fit,  but  they  in  general  allow  it  only  for  gross  and  atro- 


(a)  See,  in  general,  1  Chit.  C.  L.  849. 


Inforatatuia.  [it 

GJOui  mUemeBDort,  afl^dng  the  public  welfare,  or  public  Juitice,  orpnUic 
police,  or  when  it  very  seriously  affects  an  individual,  and  more  particularlj 
■_  a  puUic  officer. 

To  enumerate  in  detail  all  the  eaies  that  have  been  decided,  a>  to  when 
an  infbnaation  of  thii  nature  has  been  allowed,  would  not  be  within  the  in- 
lent  of  thia  work.  They  will  be  found  collected  ftilly  in  1  CkU.  C.  L.  849 
to  855. 

He  Court  will  grant  a  criminal  information  ^ainit  a  magifltrate  for  any 
illegal  act  committed  by  him  Irom  corrupt  or  vindictive  motives;  see  2  3^ 
R.  190;  ir.  A.  692;  3£urr.  1716,1317;  l2>o<9. 426;  jtndr.2&%,272;  \ 
Ar.21,413;  1Z).4'A.485;  but  not  where  he  appean  to  have  acted  from 
ignoranceormiiuke  merely;  IT',  if.  653;  l£<uf,  186;  Sfurr.  131S;  2  Id. 
785,1162;  2B.^A.iZ2,  668;  nor  will  they  grant  it  agunstiusticee  acting 
in  ieniona,  except  in  veiy  fl^ant  caaes.  1  W.  BL  432;  Arch.  C.  L.  44. 
See  ftirther,  title  Jutltu,  put.  Vol.  III. 

Hie  Court  will  take  into  their  consideration  ell  the  circumstances  of  the 
charge,  before  tliey  sanction  this  extttordinary  mode  of  prosecution.  They 
will  take  care  to  observe  the  time  of  making  tbe  applicatian,  and  whether 
a  long  interval  has  elapsed  since  the  injury,  and  to  what  cause  it  may  fidrly 
be  aaciibed ;  they  will  consider  the  eriJmcr  on  which  the  char^  is  founded; 
•nd  weigh  the  probabilities  which  it  seems  Id  offer ;  they  will  examine  the 
cboncter  and  motives  of  the  applicant,  at  least  his  share  in  the  matter  be- 
fore them ;  and  they  will  look  forward  to  the  consequences  of  the  meaiurc 
they  are  requested  to  allow,  with  respect  to  the  pecuuai'  situation  of  the  de- 
fenoauta.    I  Bl.  Bep.  S42. 

Before  a  party  aggrieved  applies  to  the  Court  for  leove  to  file  a  criminal 
infbrmatioii,  he  must  resign  his  civil  remedy,  and  drop  any  action  which  he 
boa  already  commenced  against  the  defendant,  unless,  from  peculiar  circtuu- 
■t«nce«,  the  Court  see  fit  to  allow  bim  to  continue,  or  to  institute  a  civil  pro- 
ceeding. B.v.SparToa,2T.Ji.  198;  2  Burr.  830,  719 ;  Z/Tmi*.  c.  26;  B. 
V.  Barreli,  2  Dougi.  466.  And  if  an  action  be  actually  depending,  they  will 
refliae  to  grant  the  information,  unless  there  be  a  positive  engagement  to  au*- 
pend  all  other  remedies.   Brp.  T.  Hard.  241. 

TIk  practical  part  of  the  proceedings,  in  obtaining  leave  to  file  this  infbr- 
matioa,aiidwhattake8placesubsequeiit  (hereto,  willbe  found  in  1  Chit.C.L. 
856  to  672;  they  are  oftoo  minute  and  extensive  a  nature  to  be  here  noticed. 

We  shnll.  h.-iv^.^cr,  ui,.ii.T  title  JiHSIUcB,  ;".vf,  Vol,  III.,  noli™  wirio  oUhu 
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the  Kingy  they  subjected  the  prosecutor  to  no  costs,  however  grotindless  they  ihforiiation t 
turned  out  to  he  at  the  trial.  But  some  abuses  of  this  power,  previously  to  qdi  tam,  &c. 
the  revolution,  caused  it  shortly  afterwards  to  be  enacted,  by  stat.  4  &  5  Wm« 
&  M.  c.  18,  that  the  Master  of  the  Crown  Office  should  not  thereafter  file  any 
information  without  express  direction  from  the  Court  of  King's  Bench:  and 
that  every  prosecutor,  permitted  to  promote  such  information,  should  give 
security,  by  a  recognizance  of  20/.  conditioned  to  prosecute  the  same  with 
effect;  and  to  pay  costs  to  the  defendant,  in  case  ne  be  acquitted  thereoni 
unless  the  judge,  who  tries  the  information,  certify  that  there  was  reasonable 
cause  for  filing  it;  and,  at  all  events,  to  pay  costs  unless  the  information 
shall  be  tried  within  a  year  after  issue  joined.  The  defendant,  however, 
upon  his  acquittal,  is  not  entitled  to  any  costs  beyond  the  extent  of  this  re- 
cognizance. R,  V.  FUewoody  2T,  R,  145. 


— —  Term,  —  WUL  IV.        ponn  ot  InfiNmui- 
Middlesez. — BE  it  remembered,  thai  E.  H»  £.,  etquhre,  coroner  and  attorney  ofow   ttoq^by  master  of 
lord  ike  now  King,  in  the  Court  of  our  lord  the  King,  before  the  King  himself,  who   ^^^'^  <»"**' 
proeeeutes  for  onr  said  lord  the  King  in  this  behd{f,  in  lUs  proper  person  comes  here 
into  ike  Court  of  our  said  lord  the  King,  before  the  King  himself  at  fVestminster,  on 
T  Wednesday  next  after  three  weeks  of  the  Holy  Trinity,  in  this  same  Term"],  and 
for  our  said  lord  the  King  gives  the  Court  here  to  understand  and  be  informed,  thai 
[&c.  Proceed  to  state  the  &ct8  and  drcumstances  constituting  the  offence,  widi  the 
same  certainty  and  predsion  as  in  an  indictment,  and  in  the  same  form  and  accord* 
ing  to  the  same  rules,  excepting  that  in  introducing  averments,  instead  of  the  words, 
**jind  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,"  use  the  words, 
"  jind  the  said  coroner  and  attorney  of  our  said  lord  the  King,  wlio  prosecutes  as  t^orc 
said,  further  gives  the  Court  here  to  understand  and  be  informed,  that,"  [&c  Con- 
clude as  in  an  indictment.] 

And  the  said  coroner  and  attorney  of  our  said  lord  the  King,  who  prosecutes  at  Second  count. 
aforesaid,  fitrther  gives  the  Court  here  to  understand  and  be  informed  that,  [&c.  Pro- 
ceed to  state  the  offence,  and  conclude  as  in  an  indictment  To  the  conclusion  of 
the  last  count  add  these  words:]  And  therefore  the  said  coroner  and  attorney  rf our 
§aid  lord  the  King  prayeth  the  consideration  of  the  Court  here  in  the  premises,  and 
thai  due  proeest  of  law  may  be  awarded  against  him  the  said  CD.  in  this  behalf,  to 
make  him  antwer  to  our  said  lord  the  King  touching  and  concerning  the  premiset 
n^forttaedu 

III.  Informations  before  justices  out  of  Sbessfons. 

Informations  before  justices  out  of  sessions,  being  the  first  step  usually 
taken  before  convicting  an  offender  in  a  summary  way,  have  been  already 
treated  of  under  title  Conviction,  ante,  Vol.  I.,  and  the  reader  is  referred 
thereto* 

IV.  Informations  in  Sbessions  and  elsefoj^m,  qui  tarn* 

PaocEBPiNGs  by  information  for  penalties,  under  a  penal  statute  before  lafocmatiaiM  in 
justices  in  sessions,  though  directed  by  some  nenal  statutes,  are  now  scarcely 
ever  adopted.  The  usuai  course  when  allowea  by  the  penal  statute  is,  to  pro- 
ceed by  action  in  the  superior  Courts ;  we  shall  therefore,  in  this  edition,  only 
collect  together  what  was  scattered  about  and  noticed  in  prior  editions  aa 
applicable  to  this  proceeding.  As  to  actions  for  penalties,  thev  do  not  fiill 
within  ^e  scope  of  this  work ;  and  see,  as  to  informations  and  actions  ^t 
iam  in  general,  Mr.  Espinasee'e  work  on  Penal  Statutes. 

The  modes  of  suing  for  and  recovering  these  penalties,  the  amount  re- 
coverable, and  the  appropriation  thereof,  are  to  be  in  general  collected  from 
the  penal  statutes  themselves. 

In  general,  it  seems,  that  of  common  right  an  information  at  the  euii  qf 
the  jSng,  or  an  action  in  the  nature  thereof,  may  be  brought  for  offences 
aeainst  statutes,  whether  they  be  mentioned  by  such  statutes  or  not,  unless 
oUier  methods  of  proceeding  be  particularly  appointed,  by  which  all  othen 
arc  impliedly  excluded.  2  Nawk.  c,  26,  s.  2. 


SeMtootand 
whoc*  «Mi  Cam. 
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Time  of  exhibit- 
ing the  Infonna- 
tlon  to  be  enteced. 


Oath  to  be  made 
on  exhibiting  tlie 
infonnatJaa. 


In  what  eounty  to 
belaid. 


Infonnatums.  [iv. 

Bat  an  information  or  action  qui  tarn  will  not  lie  on  any  statute  which 
prohibits  a  thing  aa  being  an  immediate  offence  against  tlie  public  good  in 
generali  under  a  certain  penalty,  unless  the  whole  or  part  of  such  penalty 
be  expressly  given  to  him  who  shall  sue  for  it;  because  otherwise  it  goes  to 
Uie  lung,  ana  nothing  can  be  demanded  by  the  party.  But  where  such  sta- 
tute gives  any  part  of  such  penalty  to  him  who  will  sue  for  it  by  action  or  in- 
Ibrmation,  any  one  may  brmg  such  action  or  information,  and  lay  his  de- 
mand, as  toeUfor  our  lord  the  Ki$kg  at  for  hinueff.  2  Hawk,  c.  26,  <.  17. 

Also,  where  a  statute  prohibits  or  commands  a  thing,  the  doing  or  omis- 
iion  whereof  is  an  immediate  danger  to  the  party,  and  also  highly  conoems 
the  peace,  safety,  or  good  government  of  the  public,  or  the  honour  of  the 
King,  or  of  his  supreme  Courts  of  justice,  it  seems  to  be  the  general  opinion, 
that  ihe  party  grieved  may  bring  his  acti<m  qui  tarn  on  such  statute.  2 
Hawk.  e.  26, 1. 17. 

The  31  EUz.  c.  5,  s.  5  &  6,  shew  the  time  in  which  these  informations  are 
to  be  exhibited,  when  not  limited  by  the  penal  statute  itselfl  See  anief  321 ; 
and  1  CMe.  Col,  Stat.  700. 

If  the  King  commenceth  his  suit  before  the  informer,  die  King  shall 
have  the  whole  forfeiture.  7  T,  R.  536. 

And  he  may,  before  the  informer  begins  his  suit,  release  the  penalty  to 
the  oflfbnder,  and  bar  all  others;  but  if,  after  a  popular  action  is  brought  by 
the  informer,  the  King's  attorney  will  enter  uUerius  non  vult  pratequi,  the 
informer  may  prosecute  for  his  part.  Wood's  Inst,  6. 4,  e,  4. 

Bv  Stat  18  EUz.  c.  5,  s.  1,  upon  every  information  which  shall  be  edd- 
bited  by  a  (common)  ix^ormer,  except  for  maintenance,  champerty,  buying 
of  tides,  or  embracery,  a  note  shall  oe  made  of  the  day,  montn,  and  year  of 
the  exhibiting  thereof;  and  it  shall  be  taken  to  be  of  record  from  that  time 
forward  and  not  before ;  And  no  process  shall  be  issued  on  such  informa- 
tion, till  it  be  exhibited  in  form  aforesaid. 

And  bv  Stat  21  Jac.  I.  c.  4,  s.  3,  no  officer  shall  enter  any  information, 
bUl,  or  plaint,  count  or  declaration,  till  the  informer  hath  made  oath  be- 
fore some  of  the  judges  of  the  Court  that  the  offence  was  not  committed  in 
any  other  county,  and  that  he  believeth  in  his  conscience  that  the  offence 
was  committed  witliin  a  year  before  the  information  or  suit,  within  the  said 
county  where  the  said  information  or  suit  was  committed;  the  oath  to  be 
there  entered  of  record. 

For,  as  a  warrant  deprives  a  man  of  his  liberty,  a  summons  only  ought  to 
issue,  and  not  a  warrant,  without  information  upon  oath.  2  Barnard,  34, 77, 
101. 

This  statute  only  applies  to  penal  statutes  on  which  proceedings  may  be 
had  before  the  justices  of  assize,  justices  of  Nisi  Prius  or  gaol  deuvery,  jus- 
tices of  oyer  and  terminer,  or  justices  of  peace  in  their  sessions ;  thcretore 
the  Court  of  King's  Bench  will  not  stay  proceedings  in  debt  on  a  penal  sta- 
tute, though  no  ^davit  has  been  filed  that  the  offence  was  committed  in  the 
county  where  the  action  is  brought,  and  within  a  year  before  the  beginning 
ofit    3  7'.iJ.362. 

By  Stat  21  Jac.  I.  c.  4,  s.  1,  all  offences  against  any  penal  statute,  for 
which  any  common  informer  may  ground  a  popular  action,  bill,  plaint,  suit, 
or  information  before  justices  of  assize,  justices  of  Nisi  Prius  or  gaol  delivery, 
justices  of  oyer  and  tenniner,  or  justices  of  peace,  in  their  general  or  quarter 
tessions,  shall  be  commenced,  sued,  prosecuted,  tried,  recovered,  and  deter- 
mined by  way  of  action,  plaint,  bill,  information,  or  indictment  before  the 
justices  of  assize,  justices  of  Nisi  Priusy  justices  of  oyer  and  terminer,  and 
justices  of  gaol  deuvery,  or  before  the  justices  of  peace  of  every  county,  &c., 
having  power  to  inquire  of,  hear,  and  determine  tne  same,  &c.,  in  the  county 
tvheretn  such  offences  shall  be  committed  and  not  elsewhere  [ffwrf  by  31  Eliz. 
c.  5,  they  shall  be  laid  to  be  done  in  the  county  in  which  the  matter  alleged 
to  be  the  offence  was  in  truth  done] ;  and  that  aU  informations,  actions, 
bills,  plaints,  and  suits  whatever,  hereafter  to  be  commenced,  sued,  prose- 
cuted, or  awarded,  either  by  the  attorney-general  or  by  any  common  in- 
former, or  other  person  in  any  of  his  Majesty  s  Coiuts  of  Westminster,  for,  or 
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concerning  any  of  the  ofiences,  penalties,  or  forfeitures  aforesaid,  shall  be 
void  and  of  none  effect 

And  if  the  offence  is  not  proved  to  have  been  conunitted  in  the  same 
county,  the  defendant  shall  be  found  not  guilty. 

Sect  5.  Provided,  that  informations,  suits,  or  actions  against  p<^ish  re- 
cusants, or  persons  charged  with  maintenance,  champerty,  or  buying  of 
titles,  may  be  laid  in  any  county. 

Aganut  tmy  Penal StahUey-R,  v.  GaU^  1  SM.  372;  1  Ld.  Raym. 370; 
HoU,  C.  J.,  said,  ten  judges  hiad  agreed  that  this  statute  doth  not  extend  to 
any  ofibnce  created  since;  so  that  prosecutions  on  subsequent  penal  statutes 
are  not  restrained  thereby;  but  this  statute  is,  as  to  them,  as  it  were,  re- 
pealed, pro  tmUo, 

Far  wkieh  amf  Common  Ittformer  may  ground  a  Popular  Actum] — ^There- 
fore, this  eztenos  not  to  any  suit  by  a  party  ^eved,  or  by  the  Attomey«Oe- 
neial;  but  only  to  those  brought  by  common  mformers.  2  Hawk,  c,  26,  s.  29. 

General  or  Quarter  Seeuions,  having  Power  to  hear  and  determine  the 
tame'] — ^Yet  this  gives  no  jurisdiction  to  justices  of  the  peace  which  they 
had  not  before;  but  only  appoints  that  where  informations  might  have  been 
brought  in  the  Courts  at  Westminster  or  before  justices  of  the  peace,  such 
infonnations  shall  be  now  brought  before  justices  of  tiie  peace  only.  Cro. 
C^.112. 

This  act  does  not  extend  to  all  proceedings  on  penal  statutes:  it  onlypro- 
hibits  the  proceedings  in  the  Courts  of  Westminster  in  all  those  cases  where 
po]^ular  actions,  bills,  plaints,  suits,  or  informations  might  have  been  brought 
m  m&rior  Courts.  ^  T,  R,  115. 

When  a  power  is  given  to  a  jurisdiction,  which  does  not  ordinarily  en- 
tertain actions,  bills,  or  plaints,  to  inquire  ofy  hear,  and  determine  the  o^ 
fence  generally,  it  must  be  understood  to  mean  bv  the  common-law  mode  of 
proceraing,  ois.  by  indictment  or  presentment  4  7*.  Jfl.  115.  See  title  S^iSa 

BioHi,yoLy. 

In  the  County  where  they  were  committed] — Smith  v.  Potter,  1  Str»  415, 
in  the  King's  Bench.  In  a  qui  tarn  on  stat  5  Eliz.  (repealed  by  stat  54 
Geo.  III.  c.  96,  see  Vol.  I.  p.  156),  for  exercising  a  traae  witiiout  an  ap- 
prenticeship, it  was  moved  to  stay  the  proceedings,  because  the  nominal 
plaintiff*  had  released,  and  the  &ct  was  laid  at  Cambridge,  whereas  the  juria- 
diction  of  the  KlAg's  Bench  is  at  last  settled  to  be  restrained  by  stat  21  Jac. 
I.  c.  4,  to  actions  arising  in  the  county  where  the  King's  Bench  sits,  so  that 
if  they  were  to  eo  on  to  trial,  the  plaintiff*  could  have  no  effect  of  his  suit ; 
and  of  this  opinion  were  the  Court,  and  they  made  a  rule  that  proceedings 
should  be  stayed. 

And  not  elsewhere] — But  where  a  subsequent  statute  gives  a  remedy  for 
the  recovery  of  a  penalty  in  any  Court  of  record  generally,  it  so  far  im- 
pliedly repeals  this  restraint,  and  consequently  leaves  the  informer  at  his 
liberty  to  sue  in  the  Courts  at  Westminster.  2  Hawk*  c.  26,  9,  35. 

Also  where  a  statute  limits  suits  by  an  informer  qui  tarn  to  otiier  Courts 
than  those  of  Westminster-hall,  yet  any  one  may,  by  construction  of  law, 
exhibit  an  information  in  the  Exchequer  for  the  whole  penalty,  for  the  use  of 
the  Kin^.  2  Hawk.  c.  26,  s.  25. 

If  jurisdiction  be  given  to  the  sessions  to  hear  and  determine,  and  it  is  not 
said  by  information,  this  shall  be  by  indictment,  and  not  information.  Cro, 
Car.  112. 

By  stat  21  Jac.  I.  c.  4,  s.  1,  the  Uke  process  shall  be  awarded  upon  an  in* 
formation  by  a  common  informer,  as  in  an  action  of  trespass  vi  et  armit  at 
the  common  law. 

And  consequentiy,  the  process  in  all  such  suits  must  be  by  attachment, 
or  pone  per  vadios,  and  aAer  by  distress  infinite,  where,  by  the  return  the 
party  appears  to  be  sufficient,  otherwise  by  capias,  2  Hawk,  c,  27,  s,  13. 

And  Dy  stat  18  Eliz.  c.  5,  s.  1,  on  every  process  upon  an  information  by  a 
common  informer  shall  be  indorsed  as  well  the  party's  name  that  pursueth 
the  process,  as  also  the  statute  upon  which  the  information  is  grounded. 

But,  on  a  criminal  information,  it  is  the  usual  practice  of  the  Crown  Of- 
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Venue. 


JuriidictkMiof 
juttloei^  dtc 


ProcMB  on  an  in- 
formation. 


Proceu  to  be  in- 
dorsed. 


ProceM  on  a  cri- 
minal information. 


sii 


InfbmuitfDnft. 


[IV. 


iNroRNttioti*    flee,  Ibtt  to  award  a  tubpana;  and,  after  the  return  thereof,  if  n 
QUI  tm,  &t.     ance  be  entered  in  four  days,  and  an  affidavit  be  made  of  the  Krvice  of  the 
mibptnia,  to  make  out  a  capiat  of  course,  where  the  defendants  ore  inform- 
ed against  in  their  private  t-apacity,  and  a  duirmgat  whpre  they  are  sued 
ai  a  corporation  Hger^ate.  2  Hawi.  c,  27,  i.  14, 
i^wnlbnu.  By  stat  21  JacTl.  c.4,  ■.4,  if  any  informatian,  suit,  or  action  shall  be 

brought  against  any  perion  on  a  penal  statute,  the  defendant  may  plead  the 
general  issue,  and  )^vd  the  speciu  matter  in  evidence. 

The  Court  will  not  generally  quash  an  information  upon  motion;  but  the 
party  must  either  plead,  demur,  or  move  in  arrest  of  judgment.  1  SaU. 
373.  Str.  IS5,  953. 
1       But  seeing  that  an  infarmatinn  diflers  from  an  indictment  in  little  m«re 
'   than  this,  thai  the  one  ia  found  by  the  onth  of  twelve  men,  and  the  other 
is  not  so  ftmnil,  but  is  only  the  allegation  of  the  officer  or  person  who  ex- 
hibits it;  whatsoever  certainty  is  required  in  an  indictment,  the  same  at 
leut  ia  necetaary  aUo  in  an  information ;  and  consequently,  as  all  the  itlateri- 
al  parts  of  the  crime  must  Ik  precisely  found  in  the  one,  so  must  they  be  pre- 
dsely  alleged  in  the  other,  and  not  by  way  of  argument  or  recitaL  2  Hawk. 
e.2a,t.i. 
'"^^toi^Sv       And  therefore  the  etalutes  of  jeofails,  (from  J'ay/ailk,  I  have  &iUd),  or 
it«of  jwftita.   Q^^  statutes  that  do  remedy  oversights  in  pleading,  extend  not  to  infbnna- 

tlons.    Wood't  Intl.  b.  4,  c.  4. 
nrutkn  good         If  an  informatian  contain  Bevcni]  offences  against  a  statute,  and  be  well 
'  '*'*'  laid  as  to  some  of  them,  but  defective  as  to  the  rest,  the  informer  may  have 

judgment  for  so  much  as  is  well  laid.  2  Hmek,  e.  26, 1. 1 9. 

Generally,  if  a  (common)  informer  shall  willingly  delay  his  suit,  or  dis- 
continue, or  be  nonsuit,  or  shall  have  a  verdict  or  judgment  against  him,  ho 
•haU  pay  coats  to  the  defendant.  Stat.  16  Eliz.  c.  5,  s.  3. 

And  m  the  Court  of  K.  B.  particularly,  by  atat  4  &S  Wm.  III.  c.  18,  s.  2, 
if  the  defendant,  in  such  case  as  in  this  statute  is  afore-mentioned,  shall  ap- 
pear and  plead  to  issue,  and  the  prosecutor  shall  not,  at  his  own  costs  with- 
in a  veer  aSter  issue  joined,  procure  the  same  to  be  tried ;  or  if  a  verdict  pass 
Ibr  the  defendant,  or  the  informer  procure  a  noli  protrqui  to  be  entered, 
(he  Court  of  King's  Bench  may  award  the  defendant  his  costs,  unless  the 
Judge  shall  certify  that  there  was  a  reasonable  cause  for  exhibiting  such  in- 
fbrmation.  And  if  the  informer  shall  not,  in  three  months  after  such  costa 
taxed  and  ilcmand  madt,  pay  tlie  flami',  Iho  dcfondaiil  sliall  liavc  l^o  bene- 
fit of  (he  rt-tognisHiite  above  mentioned,  to  con!])e)  him  thertjimfo. 
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agreed,  that  an  action  on  a  statute  hy  Ht4  party  grieved,  for  a  certain  pen-    coMPOUKoiKr. 
aity  given  by  such  statute,  is  within  the  statute  of  Gloucester ,  becauuse  such   informations, 

penalfy  is  intended  him  by  way  of  recompense  for  his  particular  damage  &c.    

oy  the  offence  prohibited;  and  if  he  could  recover  $hat  only  and  no  more 
by  way  of  costs,  it  would  be  in  most  cases  in  vain  for  him  to  sue  for 
it,  since  the  costs  of  suit  woidd  exceed  it  Jaekscmjr.  CoUnoorth,  1  T, 
JL7l»  But  it  is  said,  that  no  costs  shall  be  recovered  in  an  action  on 
a  statute  which  gives  no  certain  penalty  to  the  party  grieved,  but  only  his 
damage*  in  general,  if  such  a  statute  be  introductive  of  a  new  law,  and 
give  a  remedy  in  a  point  not  remediable  at  the  common  law;  but  there  is 
not  that  inconvenience  in  this  case  as  in  the  former;  because,  no  certain 
mm  being  specified,  the  jury  may  give  the  plaintiff  a  full  satis&ction  by  ...  * 
way  of  damages.  2  Hawk,  c,  26,  a,  57.  # ' 

And  by  stat  4  Hen.  VII.  c.  20,  if  the  defendant  plead  a  recovery  by 
a  former  action,  which  former  action  shall  be  found  to  have  been  collusive, 
the  plaintiff  shall  recover,  as  though  no  such  action  before  had  been  had; 
and  if  the  defendant  shall  be  convicted  of  such  collusion,  he  shall  be  ini- 
prisoned  two  years,  by  process  of  capias  and  outlawry,  and  that  as  well  at 
the  King's  suit  as  of  every  other  that  will  sue.  And  no  release  of  any  com- 
mon person  to  any  such  party,  whether  before  or  after  any  action  popular,  or 
indictment  of  the  same  commenced  or  made,  hanging  the  same  action,  shall  be 
available  to  surcease  the  said  action,  indictment,  process,  or  execution. 


CoOaalTe  action. 


Connty  of  \     BE  it  rememberedf  that  A.  L,  of        ,  in  the  county  of        ,  [gentle^   Form  of  an  Infor- 
— ^—  /  tnan'],  who  eu  Ufellfor  our  lord  the  now  King  as  for  himself  doth  prosecute,  >n*t*<«  1*^  *•*»  ■* 
eosaeth  hefore  ike  justices  of  our  said  lord  the  King  assigned  to  keep  the  peace  in  the  "^^'"'* 
said  ctmnty,  and  also  to  hear  and  determine  divers  felonies,  trespasses,  and  other  mlf- 
detneanors  in  the  said  county  committed,  at  their  general  quarter  sessions  <^  the  peace, 
kolden  ai        ,  in  and  for  the  said  county,  the        day  of        ,  in  the        year  of  the 
reign  of         ,  in  his  proper  person ;  and  as  well  for  our  said  lord  the  Kk^  as  for 
himself 9  givedk  the  Court  here  to  understand  and  he  informed  that  A,  O.,  late  of        , 
in  the  cosmty  aforesaid,  [yeoman']^  on  the      day  of       ,  in  the  year  aforesaid,  at 
aforesaid,  in  the  county  aforesaid,  not  regarding  the  laws  and  statutes  of  our  said 
lard  the  King,  but  intending  to  ,  with  force  and  arms,  [here  insert  the  offence 

In  the  same  way  as  in  an  indictment] ;  against  tlie  form  of  the  statute  in  that 
ease  made  and  provided;  whereupon  the  (foresaid  A.  L,  as  toellfor  our  said  lord  the 
Kbsg  as  for  Mmself,  prayeth  the  advice  of  this  Court  in  the  premises;  and  that  the 
foresaid  A.  O.  may  forfeit  the  sum  cf  ,  according  to  the  form  af  the  statute  afure- 
said;  and  that  he  the  same  A,  I.  may  have  one  moiety  thereof,  according  to  the  form  of 
the  statute  aforesaid;  and  also  that  tlie  aforesaid  A.  O.  may  come  here  into  this  Courti 
to  answer  concerning  the  premises;  and  there  are  pledges  for  prosecuting,  namely,  John 
Doe  and  Rickard  Roe,  And  hereupon  it  is  commanded  to  the  said  A,  O.,  that,  all 
other  things  omitted,  and  all  excuses  laid  aside,  he  be  in  his  proper  person  at  the  next 
genortU  quarter  sessions  of  the  peace  to  be  holden  for  the  said  county t  to  tmswer  as 
weU  to  osw  said  lord  the  King  as  to  the  said  A,  L,  who,  as  well  for  our  said  lord  the 
King  as  for  hiuuelf,  doth  prosecute  qf  and  concerning  the  premises,  and  further  to  do 
receive  what  the  said  Court  shall  consider  in  this  behalf. 


V.  (iTompottndtng  Snformations  on  ^al  Sbtatutes. 

The  compounding  of  informations  on  penal  statutes  is  a  misdemeanor  Compounding  in- 
against  public  justice,  by  contributing  to  make  the  law  odious  to  the  people.  £|y5(J/*^**"  *** 
4  Blac.  Com.  136.    Therefore,  in  order  to  discourage  malicious  informers, 
and  to  provide  that  offences  when  once  discovered  shall  be  duly  prosecuted, 
it  is  enacted  by  stat.  18  Eliz.  c.5,  s.  4,    "  That  if  any  person  or  persons  The  puninhment. 
^except  the  clerks  of  the  Court  only,  for  making  out  of  process  otherwise 
than  is  above  appointed)  shall  offend  in  suing  out  of  process,  making  of 
composition  or  other  misdemeanor,  contrary  to  the  true  mtent  and  meaning 
of  this  statute,  or  shall,  by  colour  or  pretence  of  process,  or,  without  process, 
upon  colour  or  pretence  of  any  matter  of  offence  against  any  penal  law, 

VOL.  III.  C  C 


Snformatuns. 


[V. 


FousDiNQ    make  anycotnposition,  or  lake  any  money,  reward,  or  promuc  or  reward.  Tor 
KHiTiuNi,   liinucir,  or  to  tlie  tiie  of  any  other,  nitliout  order  or  consent  of  >ame  of  her 

*'"■ MajeBy''a  Courts  at  Weshninster,  that  then  he  or  Ihcy  ao  oiFeading',  being 

thereuf  lawAilly  convicted,  shall  stand  on  tlie  pillory  (a),  in  aome  market 
lotrn  nrxt  adjoining  where  lUe  game  offence  eliall  be  committed,  in  tho 
open  market  time,  and  there  remain  by  the  space  of  two  houm;  and  shall 
Ironi  aiid  after  sui:h  conviction  for  ever  be  disablrd  to  pursue,  or  be  plaintiJT 
or  itifonner  in  any  suit  or  iiiformnlion  upon  any  atatiilc  popular  or  penal; 
and  Bhall  also,  for  everj'  such  olfeuce,  forfeit  and  Inge  ten  pauiidn  of  law- 
fill  English  money,  the  one  luilf  thereof  to  the  queen's  Majesty,  her  hei — 


evMiin,  protection,  injiincliuii,  or  wager  of  law  shall  be  permitted  or  allowed; 

r  and  that  juHtices  of  over  and  terminer,  justices  of  nssixe  in  their  circuitM, 
and  justices  of  peace  ui  their  quarter  scssiona,  shall  bnve  full  power  and  au- 
thority to  hear  and  determine  all  ofl'ences  to  be  committed  or  done  contrary 
to  the  true  intent  and  meaiiitig  of  this  present  act." 

e  TWs  statute  was  passed  to  restrain  the  compoundinp  of  oflencea  cognii- 
able  in  the  inferior  Courlt.  It  docs  uot  extend  to  offences  cognizable  only 
before  magistrates  in  their  summary  jurisJiction,  and  therefore  an  indict- 
ment for  compounding  such  on  offence  was  holden  bud  in  otrost  of  judg- 
ment. R.  V.  Crup  ^  olheri,  I  B.  ^  J.  282. 

Hie  statute  extends  to  common  informers  only,  and  not  to  cases  where 
the  penalty  is  given  to  llie  parly  grieve<l.  XSaiic.SO;  2  Hawk.  279. 

In  Ootle^'icaw  it  was  held,  that,  to  compound  BU  otlbncc  against  13  (ieo. 
III.  C.S4,  B.  13,  (the  then  General  Turnpike  Act),  though  no  action  or  pro- 
ceeding be  depending,  was  within  the  IH  Eliz.  c.  5,  s.  1.  In  that  case,  Richani 
GotUji  was  tried  and  convicted  before  Le  Blaiic,  J.,  at  the  Shreutbari/ 
LentAuitet,  1805,  on  an  indictment  upon  the  above  atat  18  ElIz.  c.  S,  s.!, 
for  compounding  an  ulfence  against  the  highway  act  {13  Geo.  III.  r.  84,  (6) 
8.  13),  nd  taking  a  sum  of  money  without  process  to  prevent  an  action 
beli^  brought,  without  the  order  or  consent  of  any  of  his  M^es^'a  Courts 
at  Westminster,  and  without  lawlul  authority.  The  indictment  contained 
several  counts,  some  of  them  staled  the  party  of  whom  the  money  was 
taken  to  have  eommilled  the  offrnee,  whereby  the  penalty  was  incurred; 
others  of  them  stated  only  that  the  prisoner  compounded,  and  took  the 
money  by  and  upon  colour  and  pretence  of  n  certain  matter  of  offence  pre- 
tended to  have  been  committed.     It  was  satisfactorily  proved  that  Edward 


Snquest  anb  {lupiisMon.  37.9 

This  itatute  extends  to  penal  actions,  where  the  whole  penalty  is  given  to 
the  prosecutor.  4  Black,  Com.  130,  n,  (3), 

As  to  the  practical  proceedings  to  obtain  leave  to  compound,  and  when 
the  application  must  be  made,  and  in  what  cases  grapted,  see  Tidd^t  Prae, 
9lk  ed.  55G-8. 


Informer.    See  (JTonblCtlon,  Vol.  I. ;  and  as  to  When  a  Com- 
petent Witness,  see  'EbifteitCt,  Vol.  II.  p.  74. 


Ingrossing.    See  Jporestallmg,  Vol.  II. 


Inj^abitantS.  When  Competent  Witnesses,  see  JEbdStTitty  Vol. 
II.  p.  74. ; — What  an  Inhabitancy,  as  to  render  a  Person 
liable  to  serve  a  Public  Office,  IM.^R.  M.  C.  308,  see 
(Konstabk,  Vol.  I.;  pjor,  Vol.  IV. 


fittjunctton. 

COURT  of  equity  has  origuiall^  no  jurisdiction  whatever,  either  to  in* 

quire  into  or  regmate  the  proceedm^  upon  an  indictment;  but  circnm- 
stances  may  give  that  jurisdiction.  As,  where  the  relators  in  an  infomut- 
tion,  or  the  plaintitrs  in  a  bill  in  Chancery,  are  also  prosecutors  in  an  in- 
dictment in  some  respects  relating  to  the  matters  in  litieation  in  the  Court 
of  Chancery;  or  where  the  defendants  in  the  proceeding  in  equity  have 
come  in,  and  are  also  parties  to  such  indictments.  18  Vet.  211-^220;  and 
sec  1  ChiL  C,  £.  304,  ante;  tit.  (&ame,  Vol.  II. 


InfitrieSt  jnaltdous.    See  ^HxMw%  Sitfunes  to  ^persons 
anil  ^opertgy  Vol.  III. 


5nn»  ani  Innfcetpers,    See  glleftouse,  Vol.  I. 


^N  inquisition  or  inquest  is  the  act  and  finding  of  a  jury,  duly  summoned 
to  inquire  of  matters,  upon  evidence  laid  before  them. 

cc  2 


Insolbent  Bcbtors. 

Soiae  inquiiitioaB  arc  of  themselve*  coavictioni,  and  cannot  afterwarda 
be  trHvetied  or  denied;  and  therefore  the  inquest  or  jury  ought  to  hear  til 
that  can  be  alleged  on  both  aides.  Such  as  inquiiitions  otfelo  dt  le,  of  deo- 
dands,  and  mch  like;  and  presentmentsof  petty  ofFicet  in  the  touts  or  leet, 
whereupon  the  presiding  officer  may  set  a  fine. 

But  other  inquisitions  may  be  ofterwerda  tmversed  and  examined  into,  as 
a  conmer'i  inquisition  of  death,  vhen  it  finds  any  one  guilty  of  murder  or 
manslaughter.  See  4  Bla.  Com.  301. 

Ai  to  the  fonu  &c.  of  coroner's  inquisition,  see  title  ffdraut,  Vol.  I. 

A*  to  the  efiect  and  prooTof  inquuicions,  see  title  ICbllKna,  Vol.  II.  p.  44. 


Insanity,  Sa.    See  lunatics,  post.  Vol.  lU. 


ThEch 


)ht]3oli3mt  3Dct)tor]3* 


E  Mily  provisions  of  the  insolvent  acts  which  fall  within  the  compass 
s  iTork  are  the  following,  selected  from  the  7  Geo.  IV.  c.  67,  (the  last 
general  insolvent  act),  which  repeals  the  1  Geo.  IV.  c  119;  3  Geo.  IV. 
c.  123;  and  part  of  5  Geo.  IV.  c.  61.  The  1  Wm.  IV.  c.  38.  passed  16lh 
Julv,  1830,  amends  and  continues  the  7  Geo.  IV.  c.  57,  for  two  yean, 
and  from  thence  to  the  end  of  the  then  next  session  of  Fariiament 
The  7  Geo.  IV.  c.  57,  s.  2,  establishes  Ae  Conrt. 
Sect.  3  makes  it  a  Court  of  record,  to  have  a  seal.  Sec,  and  gives  the 
Court  a  power  to  compel  tha  production  of  books,  Sec,  and  the  ai"      ' 


Sect  4  poinis  out  at  what  places  the  Court  are  to  sii^  &c. 

Sect.  S.  "That  no  fee  or  gratuity  shall  be  received  or  taken  fay  the  sMd 
Court  or  any  ofiicer  thereof  Si  or  from  any  perton  whomsoever,  on  any  pre- 
tence wliotsoi'ver,  except  audi  fees  br  shnfi  nt  nny  dine  lif  aj>ecificd  in  o  list 


iHSoltent  debtors.  377 

aons  at  whose  suit  or  prosecution  such  prisoner  shall  at  the  time  of  present-  insolvent 
ing  such  petition  be  detained  in  custody,  and  the  amount  of  the  debt  or  debtors. 
debts,  sum  or  sums  of  money,  and  of  such  costs  as  aforesaid,  so  far  as  the  7  Geo.  4,  c  37. 
amount  of  such  costs  is  ascertained,  for  which  he  or  she  shall  be  so  detain- 
ed: and  it  shall  also  be  stated  whctlicr  such  prisoner  has  at  any  prior  time, 
and  when,  petitioned  the  said  Court,  or  any  other  Court,  for  his  or  her  dis- 
charge, under  any  act  for  the  relief  of  insolvent  debtors,  or  under  an  act 
passed  in  the  thirty-second  year  of  the  reie:n  of  his  late  Majesty  king  George 
the  second,  [c.  28] ;  and  whether  such  prisoner  has  or  has  not  obtained  any 
such  discharge,  in  pursuance  of  any  sucn  petition,  and  whether  such  prisoner 
has  at  any  prior  time  been  declared  a  bankrupt,  and  in  such  case  whether 
such  prisoner  has  obtained  his  or  her  certificate ;  and  such  prisoner  shall  iu 
such  petition  state  whether  such  prisoner  has  given  notice  to  the  keeper  of 
the  gaol  or  prison  in  which  he  or  she  shall  be  confined,  of  his  or  her  mten- 
tion  to  present  the  said  petition,  which  notice  the  said  prisoner  is  hereby  re- 
quired to  give  in  writing  to  the  keeper  of  such  gaol  or  prison ;  and  such 
prisoner  shall,  in  such  petition,  pray  to  be  discharged  from  custody,  and  to 
have  future  liberty  of  lus  or  her  person,  against  the  demands  for  which  such 
prisoner  shall  be  then  in  custody,  and  against  the  denuuids  of  all  other  per- 
sons who  shall  be  or  claim  to  be  creditors  of  such  prisoner  at  the  time  of 
presenting  such  petition;  which  petition  shall  be  subscribed  by  the  said  pri-  PMitkm  tobe 
soner,  and  shall  forthwith  be  filed  in  the  said  Court"  •Ignedand  AM. 

Sect.  11.  "  That  such  prisoner  shall,  at  the  time  of  subscribing  the  said   i?2^S^;Jf  ^''°* 
petition,  duly  execute  a  conveyance  and  assignment  to  the  provisional  at-  m£liii4punaS 
signee  of  the  said  Court,  in  such  form  as  is  to  this  act  annexed,  of  all  the  ^Jlf'^"^^' 
estate,  right,  title,  interest,  and  trust  of  such  prisoner,  in  and  to  all  the  real  (a)  tl^l^SSSCitc^' 
and  personal  estate  and  effects  of  such  prisoner,  both  within  this  realm  and 
abroad,  except  the  wearing  apparel,  beading,  and  other  such  necessaries  of 
such  person  and  his  or  her  family,  and  the  working  tools  and  implements  of 
such  prisoner,  not  exceeding  in  the  whole  the  value  of  20/.,  and  of  all  fUture  and  of  Attuie 
estate,  right,  title,  interest,  and  trust  of  such  prisoner,  in  or  to  any  real  and  **^^< 
personal  estate  and  effects,  within  this  realm  or  abroad,  which  such  prisoner 
may  purchase,  or  which  may  revert,  descend,  be  devised,  or  bequeathed,  or 
come  to  him  or  her,  before  he  or  she  shall  become  entitled  to  his  or  her 
final  discharge  in  pursuance  of  this  act,  according  to  the  adjudication  nuide 
in  that  behalf;  or  in  case  such  prisoner  shall  obtain  his  or  her  discharge 
from  custody,  without  any  adjudication  being  made  in  the  matter  of  his  or 
her  petition,  then  before  such  prisoner  shall  be  at  large  and  out  of  custody; 
and  of  all  debts  due  or  growing  due  to  such  prisoner,  or  to  be  due  to  him  or  sad  of  debu. 
her  before  such  discharge  as  {foresaid;  which  convejrance  and  assignment,^ 
so  executed  as  aforesaid  in  form  aforesaid,  shall  vest  aU  the  real  and  per- 
sonal estate  and  efifects  of  such  prisoner,  and  all  such  future  real  and  pev- 
■onal  estate  and  effects  as  aforesaid,  of  every  nature  and  kind  whatsoever, 
and  all  such  debts  as  aforesaid,  in  the  said  provisional  assij^ee ;  and  the  same  Prorho  for  aMlgn- 
thall  be  made  subject  to  a  proviso,  that  in  case  the  petition  of  any  such  pri-  JlHSJ.^Jr^'-^iff' 
soner  shall  be  dismissed  by  the  said  Court,  such  conveyance  and  assignment 
flhaD,  from  and  after  such  dismission,  be  null  and  void  to  all  intents  and 
purposes;  and  the  said  Court  is  hereby  empowered  to  dismiss  any  such  pe-  Powettodkmin 
titioii  in  the  matter  whereof  a  final  adjudication  shall  not  have  been  made  petitlan. 
in  punuance  of  this  act,  at  any  time  when  it  shall  seem  fit  to  the  said  Court 
to  diamisB  the  same;  provided  always,  that  where  in  any  case,  by  leave  of 
the  said  Court,  any  amendment  sh^  be  made  in  any  such  petition,  or  an 
amended  petition  shall  be  filed  as  of  the  date  of  the  original  petition,  which 
the  said  Court  is  hereby  empowered  to  do  and  authorize  without  dismissing 

(a)  A  house,  in  part  of  which  a  man  not  taken  possession ;  at  least,  no  objec- 

Uves,  and  other  parts  of  which  he  lets  to  tion  can  be  made,  if  other  counts  lay  it 

lodgers,  may  be  Idd  as  his  boose,  though  a<i  in  the  assignee  and  in  the  lodger  in 

he  has  taken  the  benefit  of  the  insolvent  whose  room  the  oflfbnce  wss  coromitted. 

debtor's  act,  and  executed  an  assignment  R.  v.  Ball,  R,  3f  M.  C.  C.  it  30. 
iada^ng  the  house,  if  the  assignee  has 


i  ImwIfMnt 

ooLVRMT  (Uch  ot^inal  pelition,  the  asngnment  and  conveyuice  nxecuted  in  lach  cue 
DEDTORs.  Ehall  DOt  tiiOTeby  be  aflecWd,  but  shall  stand  good  to  all  inl«nta  and  purpo- 
n,*,  C.SJ.        "s«,  notwithstanding  nich  amendment  or  amended  petitiim  bo  filed  aa  afore- 

nnlytociienrt        SccL  12.  Provided  always,  "  That  this  act  shall  not  extend  to  anj  per- 
rtwnm  wuhin   gQ^  who  shall  not  be  at  the  time  of  filing  his  or  her  petition,  and  during  all 
the  proceedings  thereon,  in  actual  custody  within  the  walls  of  the  prison, 
without  any  iDtermission  of  such  imprison ment  by  leave  of  any  Court  or 
epikmii  otherwise :  provided  always,  that  if,  ^l^er  any  such  prisoner  shaU  have  ob- 

tained an  order  for  hearing  the  matters  of  his  or  her  petitioQ,  it  shall  appear 
to  the  sadsfaction  of  the  said  Court,  by  the  oath  or  affidavit  of  a  physician, 
surgeon,  ur  apothecary,  and  such  other  evidence  as  the  said  Court  may  re- 
quire, that  such  prisoner  cannot  continue  to  reside  within  the  walls  of  any  such 
prison,  without  serious  injury  to  the  health  of  such  prisoner,  or  that,  for  the 
sake  of  the  health  of  the  pruoners  in  general,  it  is  necessary  that  the  num- 
ber thereof  within  the  walls  of  any  such  prison  should  be  reduced,  it  shall 
be  lawful  for  the  said  Court  to  dispense  with  sucb  actual  custody  ctf  any  such 

tiisoner  within  the  wails,  as  is  hereinbefore  mentioned ;  provided  neVertbe- 
»a,  that  if  any  such  prisoner,  having  obtained  such  dispensation,  shall  go 
beyond  the  rules  and  liberties  in  which  he  or  she  shall  in  pursuance  thereof 
be  confined,  such  prisoner  shall  thereby  be  deprived  of  all  benefit  of  this 
act" 
ihibiKni  i<H-  Thel  Wm.  IV.  e.  38,  s.  10,  enacts,  "  That,  during  the  continuance  of  this 

'ti^^W       act,  no  person  shall  be  entitled  to  be  discharged  as  an  insolvent  debtor,  ou 
icu^"xi^     his  M  her  own  petition  or  application,  under  or  by  virtue  of  the  statute  pass- 
ed in  the  tlurty-second  year  of  the  reign  of  king  Geoige  the  second,  com- 
monly called  'The  Lords  Act,'  or  of  any  other  statute  since  passed  for  ex- 
tcnduig  or  continuing  tlie  same-" 
irtmayip-  By  7  Geo.  IV.  C.57,  B.19,  "  It  shall  and  may  be  lawflU  for  the  said  Court 

lit  uaiyne^  1^  ,uy  [jj,^  gftgf  jhe  filing  of  the  petition  of  any  such  prisoner  as  aforesaid,  as 
to  the  said  Court  shall  seem  expedient,  to  appomt  a  proper  penon  or  penoas, 
being  a  creditor  or  creditors  of  such  priso:        "    '  ..t....   _  _f 


"^"b^'trKT^  the  estate  and  effects  of  such  prisoner,  for  the  putpowaof  thiiact;  and 
thi!  iaStt.  "  when  such  assignee  or  assignees  sludl  have  signified  to  the  said  Court  his 
or  Ihnr  acceptance  of  the  said  appointment,  the  estate,  effects,  ri^its,  and 
powers  c^  such  prisoner,  vested  in  such  provisional  assignee  as  aforesaid, 
shall  immediately  be  conveyed  and  assigned  by  nich  provisional  aangnee 
to  the  said  assignee  or  assignees,  in  trust  for  the  benefit  of  such  assigiiee  or 


Insolbent  Bebtors. 

By  the  1  Wm.  IV.  c.  88,  s.  5,  the  Court  may  direct  a  conveyance  by  the 
provisional  assignee  where  there  is  no  assiiniee  appointed. 

The  7  Geo.  IV.  c.  57,  s.  31,  enacts,  "  That  no  distress  or  distresses  for 
rent  made  and  levied  afler  the  arrest  or  other  commencement  of  the  im- 

Srisonment  of  any  person  who  shall  petition  the  said  Court  for  his  or  her 
ischarge  from  such  imprisonment,  according  to  this  act^  upon  the  goods  or 
effects  of  any  such  person,  shall  be  available  for  more  than  one  year's  rent, 
accrued  prior  to  the  execution  of  the  conveyance  and  assignment  by  such 
person,  in  pursuance  of  this  act,  but  that  the  landlord  or  party  to  whom  the 
rent  shall  be  due  shall  and  may  be  a  creditor  for  the  overplus  of  the  rent 
due,  and  ibr  which  the  distress  shall  not  be  available,  and  entitled  to  all  the 
provisions  made  for  creditors  by  this  act" 

Sect  40.  **  That  every  such  prisoner  who  shall  apply  for  relief  under 
this  act  shall,  within  the  space  of  fourteen  days  next  after  nis  or  her  petition 
shall  have  been  filed  as  aforesaid,  or  within  such  further  time  as  tne  said 
Court  shall  think  reasonable,  deliver  into  the  said  Court  a  schedule,  con- 
taining a  full  and  fair  description  of  such  prisoner,  as  to  his  or  her  name  or 
names,  trade  or  trades,  profession  or  professions,  together  with  the  last 
usual  place  of  abode  of  such  prisoner,  and  the  place  or  places  where  he  or 
she  has  resided  during  the  time  when  his  or  her  debts  were  contracted;  and 
also  a  ftill  and  true  description  of  all  debts  due  or  growing  due  from  such 
prisoner  at  the  time  of  filing  such  petition,  and  of  all  and  every  person  and 
persons  to  whom  such  prisoner  shall  be  indebted,  or  who,  to  his  or  her 
knowledge  or  belief,  shall  claim  to  be  his  or  her  creditors,  together  with 
the  nature  and  amount  of  such  debts  and  claims  respectively,  distinguishing 
such  as  shall  be  admitted  from  such  as  shall  be  diluted  by  such  prisoner; 
and  also  a  ftill,  tnie,  and  perfect  account  of  all  the  estate  and  effects  of  such 
prisoner,  real  and  personal,  in  possession,  reversion,  remainder,  or  expec- 
tancy; and  also  of  all  places  of  benefit  or  advantage  held  by  such  prisoner, 
whether  the  emoluments  of  the  same  arise  from  fixed  salanes  or  from  fees 
or  otherwise ;  and  also  of  all  pensions  or  allowances  of  the  said  prisoner,  in 
possession  or  reversion,  or  held  by  any  other  person  or  persons  for  or  on 
behalf  of  the  said  prisoner,  or  of  and  from  which  the  said  prisoner  derives 
or  may  derive  any  manner  of  benefit  or  advantage;  and  also  of  all  rights 
and  powers  of  any  nature  and  kind  whatsoever,  which  such  prisoner,  or 
any  other  person  or  persons  in  trust  for  such  prisoner,  or  for  his  or  her  use, 
benefit,  or  advantage,  in  any  manner  whatsoever,  shall  be  seised  or  possess- 
ed o(  or  interested  in,  or  entitled  unto,  or  which  such  prisoner,  or  any 
other  person  or  persons  in  trust  for  him  or  her,  or  for  his  or  her  benefit^ 
shall  have  any  power  to  dispose  of,  charge  or  exercise  for  the  benefit  or  ad- 
vantage of  such  prisoner;  together  with  a  full,  true,  and  perfect  account  of 
all  the  debts  due,  or  growing  due,  at  the  time  of  filing  such  petition,  to  such 
prisoner,  or  to  any  person  or  persons  in  trust  for  him  or  her,  or  for  hit  or 
ner  benefit  or  advantage,  either  solely  or  jointly  with  any  other  person  or 
persons,  and  the  names  and  places  of  abode  of  the  several  j^ersons  firom 
whom  sudi  debts  shall  be  due  or  growing  due,  and  of  the  witnesses  who 
can  prove  such  debts,  so  far  as  such  prisoner  can  set  forth  the  same;  and 
the  said  schedule  shaJl  also  contain  a  balance  sheet  of  so  much  of  the  re- 
ceipts and  expenditures  of  such  prisoner,  and  of  the  items  composing  the 
same,  as  shall  be  at  any  time  required  by  the  said  Court  in  that  behalf;  and 
shall  also  ftdlv  and  truly  describe  the  wearing  apparel,  bedding,  and  odier 
necessaries  ra  sudi  prisoner,  and  his  or  her  family,  and  the  working  tools 
and  implements  of  such  prisoner,  not  exceeding  in  the  whole  the  value  of 
2(M.,  wiiich  may  be  excepted  by  such  prisoner  from  the  operation  of  this 
act,  together  with  the  values  of  such  excepted  articles  respectively ;  and  the 
said  schedule  shall  be  subscribed  by  such  prisoner,  and  shall  forUiwith  be 
filed  in  the  said  Court,  together  with  all  books,  papers,  deeds,  and  writings 
in  any  way  relating  to  such  prisoner's  estate  or  effects,  in  his  or  her  posses- 
sion, or  under  his  or  her  custody  or  control." 

Sect  41.  **  That  the  said  Court  shall  forthwith,  after  such  petition  and 
schedule  shall  have  been  filed  as  aforesaid  in  the  said  Court  by  any  such 
prisoner,  appoint  a  time  and  place  for  the  hearing  of  the  matters  of  such 
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petitliin  and  ichedule,  anil  the  time  to  appointed  ihall  iu  no  cn>e  be  more 
than  four  calendar  montlu  after  the  date  of  such  appointment;  and  where 
Buch  piuoner  ihall  be  in  any  gaol  within  the  counties  of  Middletex  or 
'  Siirn,  or  the  city  of  Londun,  or  borough  of  Southwork,  the  aaid  Court 
■hall  order  inch  priBoneT  to  be  brought  before  the  said  Court,  and  the  mst- 
teri  of  (uch  petition  aball  be  heard  by  the  said  Coutt  in  punuance  of  lucb 
order;  and  where  any  such  prisoner  shall  be  in  any  gaol  in  En^and,  ex- 
cept in  Middlesex,  Surry,  London,  or  Soutbnark  aforesaid,  and  except  in  the 
principality  of  Wales  (a),  and  town  of  Berwick-upon-Tweed,  the  said  Court 
shall  order  such  prisoner  to  be  brought  before  one  of  the  commiidoitera  of 
the  Mid  Court,  proceeding  on  his  circuit  at  luch  assize  or  other  town  or 
place  within  the  county  or  county  of  •  city  or  town  wherein  such  gaol  ihall 
be  aituatc,  as  may  be  directed  by  the  order  of  the  said  Court  in  that  behalf 
and  the  matters  of  the  petition  of  auch  prisoner  shall  be  heard  by  such  com- 
miwaner,  in  pursuance  of  such  order ;  and  where  nay  such  prisoner  ihaU 
be  IB  any  gaol  within  the  principality  of  Wales  (a),  or  town  of  Bervrick-upon- 
Tweed,  the  said  Court  shall  order  such  prisoner  to  be  brought  before  the 
justices  of  the  peace  for  the  county,  city,  town,  liberty,  or  place  wherein 
■uch  gaol  shall  be  situate,  in  open  Court,  at  their  eeneral  or  general  quarter 
■esaioiu  of  the  peace,  or  at  some  adjournment  Uiereo^  and  the  matter*  of 
the  petition  of  luch  prisoner  shall  be  heard  by  such  justices  in  punuance 


Sect.  42.  "  That  the  aaid  Court  shall  cause  n 


B  of  the  filing  of  eveiy 


■uch  petition  and  schedule,  and  of  the  time  and  place  so  appointed  ai 

said,  iro  hearing  the  matters  of  auch  petition  and  schedule,  to  be  given  by 
such  means  as  the  said  Court  shall  direct  to  the  creditor  or  creditors  at 
whose  suit  any  such  prisoner  shall  be  detained  in  custody,  or  the  attorney 
or  agent  of  such  creator  or  creditors,  and  to  the  other  creditors  named  in 
the  schedule  of  such  prisoner,  and  resident  within  the  united  kingdom, 
and  whose  debts  shall  amount  to  the  sum  of  51.,  and  to  be  inserted  m  the 
London  Gaiette,  and  also,  if  the  said  Court  shall  think  fit,  in  the  Edinbur^ 
and  Dublin  GazettoB,  or  either  of  them,  and  also  in  such  other  n 
or  Bewqiapers  as  the  said  Court  shall  direct." 

SmL  43.  "  That  at  auch  hearing  as  aforesaid,  the  said  Court,  or 

'   sioner,  or  justices,  shall  examine  into  the  matters  of  the  petition  and  ache- 

dula  c«r  every  such  prisoner  so  brought  before  the  said  Court,  commissionw, 

or  justices,  upon  the  oath  of  such  prisoner,  and  of  luch  parties  and  othqi 

witnnses  aa  the  said  Court,  or  commiationer,  or  justices  sludl  think  fit  to 

■        ■  ■  "  ■  'I  ■ii'f'. 
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mination  of  mtch  priaoner,  and  of  the  matters  of  his  or  her  petition  and  ache-      insolvent 
dule,  and  of  witnesses  thereupon,  to  some  future  sitting  of  the  said  Court,  or   _  dbbtoes. 
commissionery  or  justices,  or  to  some  fiiture  circuit  to  be  made  by  one  of  Toio.  4,  c.  57^ 
the  said  commissioners,  or  to  some  future  general  or  general  quarter  or  ad- 
journed sessions,  as  the  case  may  be;  and,  in  every  such  case,  such  prisoner 
shall,  npon  such  adjournment,  remain  in  custody,  and  shall  and  may  be 
again  brought  up,  and  such  hearing  and  examination  be  further  proceeded 
in,  as  often  as  to  the  said  Court,  or  commissioner,  or  justices  shall  seem  fit; 
provided  always,  that  when  any  such  hearing  shall  be  adjourned  by  the  said   Provbo  for  bring- 
Court  generally,  or  by  such  commissioner,  or  justices,  to  some  future  circuit,   t^iff/'^'"^  *"* 
or  to  some  future  sessions  as  aforesaid,  the  said  Court  shall  and  may,  upon  ^*"°'* 
the  application  of  such  prisoner,  to  be  made  witiiin  such  time  as  me  said 
Court  shall  direct,  order  the  said  prisoner  to  be  brought  up  for  hearing  accord- 
ingly, and  such  notice  thereof  snail  be  given,  and  to  such  partieS)  as  the   Nocke^ 
said  Court,  or  commissioner,  or  justices  shall  direct 

Sect  44.  Provided  always,  "  That,  where  the  matters  of  the  petition  of  Affldavits  may  be 
any  prisoner,  whose  usual  place  of  abode,  at  or  lately  before  his  or  her  im-   I2?JJl!222?*'' 
pruonment,  was  otherwise  than  in  Middlesex,  Surry,  London,  or  Southr  dj^haigeiamtilin 
wark  aforesaid,  shall  be  heard  before  the  said  Court,  it  shall  and  may  be   <=**^ 
lawful  for  the  said  Court  to  receive  the  affidavits  of  any  creditor  or  credi- 
tors, or  other  person  or  persons  not  resident  within  Middlesex,  Surry,  Lon- 
don, or  Southwark  aforesaid,  in  opposition  to  the  discharge  of  such  prisoner 
under  this  act;  and  also,  if  such  Court  shall  think  fit,  to  permit  interro-  inUROtttorici 
gatoriea  to  be  filed  for  the  examination  or  cross-examination  of  any  per-   may  be  filed, 
son  making  or  joining  in  such  affidavits,  and  to  adjourn  the  hearing  and 
examination  of  such  prisoner,  until  such  interrogatories  shall  be  fully  an- 
swered to  the  satisfaction  of  the  said  Court;  and  where  the  hearing  of  the   Affidavit  or per- 
matters  of  the  petition  of  any  prisoner  shall  be  before  any  commissioner  of  S"*"^""^^^ 
the  said  Court,  on  his  circuit,  or  before  any  such  justices  as  aforesaid,  at  whrnhearing b, 
their  sessions  aforesaid,  and  the  usual  place  of  alv>de  of  such  prisoner,  at  or  °^7  ^  received, 
latdy  before  his  or  her  imprisonment,  shall  have  been  other  than  in  the 
county  or  riding  where  sucn  hearing  ^all  be,  it  shall  and  may  be  lawfUl  for 
such  commissioner  or  justices  to  receive  the  affidavits  of  any  creditor  or 
creditors,  or  other  person  or  persons,  not  resident  within  the  county  or 
riding  where  such  hearing  shall  be,  in  opposition  to  the  discharge  of  such 
prisoner  under  tills  act;  and  also,  if  such  commissioner  or  justices  shall 
think  fit,  to  permit  interrogatories  to  be  filed  for  the  examination  or  cross- 
examination  of  any  person  making  or  joining  in  such  affidavits,  and  to  ad- 
journ tile  hearing  and  examination  of  such  prisoner,  until  such  interroga- 
tories shall  be  fulfy  answered  to  the  satisfaction  of  the  said  commissioner  or 
justices. 

Sect  45.  Provided  always,  **  Tliat  at  such  hearing  or  adjourned  hearing  schedule  and  pri- 
of  the  matters  of  any  prisoner's  petition,  it  shall  and  may  be  lawful  for  the   ■oner'iaccounli 
said  Court,  or  commissioner,  or  justices,  if  it  shall  appear  fit,  upon  applica-  touuioffloffof 
tion  made  by  some  creditor  or  creditors,  and  supported  by  oatii  or  afl^a-   Court. orni eu- 
vit,  to  order  that  it  shall  be  referred  to  an  officer  ot the  said  Court,  or  to  an   Srteprinoarto 
examiner  duly  appointed^  according  to  the  provisions  of  this  act,  to  investi-  attend, 
sate  the  accounts  of  such  prisoner,  and  to  examine  into  the  trutii  of  his  or 
her  schedule,  and  to  report  thereon  to  the  said  Court,  or  commissioner,  or 

i'ustices;  and  tiiat  the  said  Court,  or  commissioner,  or  justices  may,  at  such 
tearing,  proceed  on  the  other  matters  in  opposition  to  the  discharge  of  such 
prisoner,  or  may,  if  it  shall  appear  just  and  reasonable  so  to  do,  forthwith 
adjourn  the  hearing  tiiereof  until  such  officer  or  examiner  shall  have  made 
his  report;  and  that,  upon  such  reference  being  made  as  aforesaid,  in  the 
matter  of  any  such  prisoner's  petition,  it  shall  be  lawful  for  such  officer  or 
examiner  to  order  tne  attendance  of  such  prisoner  as  often  as  such  officer 
or  examiner  shall  think  fit,  and  tiie  jmrisoner  mentioned  in  such  order  shall 
be  accordingly  carried  before  such  officer  or  examiner,  for  which  such  order 
shall  be  a  ramcient  warrant;  and  the  keeper  of  the  prison,  or  his  deputy,  oaoiei'i  fee  for 
so  carrying  any  prisoner  before  such  omcer  or  examiner,  shall  receive  for  carvjiof  hin. 
the  aame  t£e  turn  of  10«.,  and  no  more,  to  be  paid  by  the  person  or  persons 
at  whose  reqnimtaon  the  said  reference  shall  have  been  hid;  and  such  offi- 


ff«,  4r.  of  refp- 
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ir  or  exauiincr  ihall  and  may,  under  nich  rein:«nce,  odminuter  oath*  and 


C'red  or  compelled  to  carry  any  prisoner  a  greater  diatance  than  ti*o  miles 
n  his  pnKin,  to  or  before  Buch  officer  m  examiner,  except  that  the  keep- 
en  of  prisons  in  Middlesex  and  London,  uid  of  the  prisons  of  the  King's 
Bench  and  Marahalsea,  and  in  Honcmongei^lane,  and  of  and  in  the  bo- 
rough of  Soutliwark,  shall  carry  their  prisoners  before  auch  officer  at  the 
office  of  the  said  Court,  or  at  such  other  place,  within  the  bills  of  mortality, 
«■  the  said  Court  shall  direct;  and  that,  in  all  caMs  where  such  reference 
shall  have  been  made  as  aforesaid,  it  shall  be  lawful  for  the  said  Court,  or 
commiaaioner,  or  justices,  if  just  cause  shall  appear,  to  order  all  the  feci  and 
expenses  of  such  reference,  paid  by  any  creditor  or  creditors,  to  ba  repaid 
to  him,  her,  or  them,  out  of  the  lint  money  received  by  the  proviiionBl  or 
other  assignee  or  assignees  of  such  prisoner,  from  or  by  his  or  her  ertate  or 
effects. 

Sect  46.  '■  That,  after  such  exantinatioa  made  in  the  malten  of  the  pe- 
titiiH)  and  schedule  of  any  such  prisoner  as  hereinbefore  directed,  it  shall 
and  may  be  lavfiil,  at  such  liearmg  or  adjourned  hearing  as  aforesaid,  for 
the  said  Court,  or  commissioner,  or  jusbces,  upon  such  prisoner's  swear- 
ing to  the  truth  of  hii  or  her  petition  and  scnedule,  ana  executing  such 
t  of  attorney  as  is  hereinafter  directed,  to  adjudge  that  such  prisoner 
shall  be  discharged  from  custody,  and  entitled  to  uie  SeneGt  of  this  act,  at 
•Ueh  time  as  the  said  Court,  or  coinmiaaioner,  or  justices  shall  direct,  in  pur- 
•luuiee  of  the  provision!  hereinafter  contained  m  that  behalf  a*  to  the  se- 
veral debts  and  sums  of  money  due  or  claimed  to  be  doe  at  the  lime  of 


'"bTrfi' 


the  same  respectively,  or  for  which  such  persons  shall  have  given  credit  to 
mich  prisoner  before  the  time  of  filing  such  petition,  and  which  were  not 
then  payable,  and  as  to  the  diums  of  all  other  persons  not  known  to  such 
prisoner  at  the  time  of  such  adjudication,  who  may  be  iudonees  or  holders 
of  any  negotiable  security  set  forth  in  such  schedule  so  sworn  to  as  afore- 
said. 

Sect  47.  "  That  in  all  cases  where  no  cause  shall  appear  to  the  con- 

tnry,  it  shall  and  may  be  lawtiil  for  the  said  Court,  or  conuniasioiier,  or 

r,  juatices,  according  a«  shall  seen  fit,  to  a4yudgc  that  such  prisoner  shall  be 

''    so  discharged,  and  so  entitled  as  aforesaid,  forthwith,  or  so  soon  as  such 
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charged,  and  00  entitled  as  aforesaid,  so  soon  as  he  or  she  shall  have  heen      iNsoLTatrr 
in  cratody  at  the  suit  of  some  one  or  more  of  the  persons,  as  to  whose  debte       pebtoks. 
and  claims  such  discharge  is  so  adiudicated,  for  such  period  or  periods,  not  7  g«o.  4,  c.67. 
exceeding  three  years  in  the  whole,  as  the  said  Court,  or  commissioner,  or 
justices  shall  direct,  to  he  computed  as  aforesaid." 

Sect  49.  "  That  in  case  it  shall  appear  to  the  said  Court,  or  commis-  iiioUMrcMM.dii- 
sioner,  or  justices,  that  such  prisoner  shall  have  contracted  any  of  his  or  Jl?**|,5tod  w? 
her  debts  fraudulently,  or  by  means  of  a  breach  of  trust,  or  by  means  of  £110? tiumtwo 
fabe  pretences,  or  without  having  had  any  reasonable  or  probable  expecta-  JSSSl'^ '*'*' 
tion  at  the  time  when  contracted  of  pa3ring  the  same,  or  shall  have  firai*- 
dolently,  or  by  means  of  false  pretences,  obtained  the  forbearance  of  any  of 
his  or  her  debts  by  any  of  his  or  her  creditors,  or  shall  have  put  any  of  his 
or  her  creditors  to  any  unnecessary  expense,  by  any  vexatious  or  frivolous 
defence  or  delay  to  any  suit  for  recovering  any  dent  or  sum  of  money  due 
from  such  prisoner,  or  shall  be  indebted  for  damages  recovered  in  any 
action  for  criminal  conversation  with  the  wife,  or  for  seducing  the  daughter 
or  servant  of  the  plaintiff  in  such  action,  or  for  breach  of  promise  of  mar- 
riage made  to  the  plaintiff  in  such  action,  or  for  dami^es  recovered  in  any 
action  for  a  malicious  prosecution,  or  for  a  Ubel,  or  ror  slander,  or  in  any 
other  action  for  a  mahcious  injury  done  to  the  plaintiff  therein,  or  in  any 
action  of  tort  or  trespass  to  the  person  or  property  of  the  plaintiff  therein, 
where  it  shaU  appear  to  the  satiafiGu:tion  or  the  said  Court,  that  the  injury 
complained  of  was  malicious,  then  it  shall  and  may  be  lawfid  for  such  Court, 
or  commissioner,  or  justices,  to  adjudge  that  such  prisoner  shall  be  so  dis- 
charge and  so  entitled  as  aforesaid,  fordiwith,  excepting  as  to  such  debt  Exception. 
or  debts,  sum  or  sums  of  money,  or  damages,  as  above  mentioned;  and  as  to 
such  debt  or  debts,  sum  or  sums  of  money,  or  damages,  to  adjudge  that  such 
prisoner  shall  be  so  discharged,  and  so  entitled  as  aforesaid,  so  soon  as  he  or  she 
shall  have  been  in  aistody  at  the  suit  of  the  person  or  persons  who  shall  be 
creditor  or  creditors  for  the  same  respectively,  for  a  period  or  periods  not 
exceeding  two  years  in  the  whole,  as  the  said  Court,  or  conunissioner,  or 
justices  shall  direct,  to  be  computed  as  aforesaid." 

Sect  52.  "  That  in  all  such  cases,  where  it  shall  be  adjudged  that  any  court,  &c,  may 
such  prisoner  shall  be  so  dischaiged,  and  so  entitled  as  aforesaid,  at  some  °J^  %!^wiuiin 
future  period,  it  shall  be  lawful  ror  the  said  Court,  or  commissioner,  or  jus-  waUsorpriaan. 
tices,  if  it  shall  seem  fit,  to  direct  that  such  prisoner  shall  be  confined  dur- 
ing any  such  period  within  the  walls  of  the  prison,  and  not  within  any 
rules  or  liberties  thereof" 

Sect  54.  "  That  where  in  the  matter  of  any  such  petition  heard  before  Court  or  commis. 
the  said  Court,  or  a  commissioner  thereof  on  his  circuit,  any  such  adjudicar  ^S^^iSnSu^to^ 
ticm  shall  have  been  made  as  aforesaid  by  the  said  Court  or  commissioner,   uiivSaSant  and 
order  shall  be  made  accordingly  by  the  said  Court  or  commissioner,  In  pur-  SSJi!*"*"*  ^ 
suance  of  such  adjudication,  and  the  said  Court  or  commissioner  shall  also 
issue  a  warrant  or  warrants  to  the  gaoler  accordingly,  ordering  the  dischane 
<if  such  prisoner  from  custody  as  to  the  detainers  under  which  he  or  she 
shall  then  be  confinedj  or  which  shall  be  lodged  against  him  or  her  before 
he  or  she  shall  be  out  of  custody,  the  same  oeing  for  debts  in  respect  of 
which  such  adiudicatiou  shall  have  been  made ;  and  where  in  the  matter  of 
the  petition  of  any  prisoner  heard  before  such  justices  as  aforesaid,  any  such  Justice*  to  certify 
adjudication  as  aforesaid  shall  have  been  made  by  such  justices,  the  said  ^colmr^**^ 
justices  shall  forthwith  certify  such  adjudication  to  the  said  Court,  where-  khaU  thefeupon 
upon  the  said  Court  shall  order  that  such  prisoner  shall  be  discharged  from  S|S?,JJ|Ji*^ 
custody,  and  entitled  to  the  benefit  of  this  act,  according  to  such  adjudicar  gaoler. 
don,  at  the  period  or  periods  expressed  therein,  and  shall  order  such  costs  to 
be  paid  as  snail  have  oeen  adjudged  by  the  said  justices  in  pursuance  of  the 
provisions  of  this  act,  and  shall  issue  a  warrant  or  warrants  to  the  gaoler  ac- 
cordingly, ordering  the  disduuvc  of  such  prisoner  fW>m  custody  as  to  the 
detainers  under  which  he  or  she  shall  then  be  confined,  or  whidi  diall  be 
lodged  against  him  or  her  before  he  or  she  shall  be  out  of  custody,  thesame 
being  for  debts  in  respect  of  which  such  abjudication  shall  have  been  made; 
and  that  every  such  order  of  adjudication  shall  take  efect  as  from  tte  day 
on  which  the  adjudication  shall  have  been  made  in  that  behalf;  and  that 
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every  nich  abdication,  and  certificBte  tliereo^  and  order  thercupMi,  miy 
be  made  without  apeciiyine:  therein  any  such  debt  or  debts,  or  iuiq  or  nuns 
of  money,  or  claima  a»  afiiremid,  or  namine  therein  any  nich  creditor  or 
creditors  as  aforesaid,  excepting  so  far  as  shall  be  necessary  in  any  case  in 

J  order  to  distinguiiih  between  the  creditors  as  to  whom  any  such  prisoner 
inav  be  adjudged  to  be  so  dischaiced  and  entitled  as  aforesaid,  forthirith, 
and  the  crediton  as  to  whom  he  or  ihemaybe  adjudepd  to  be  lo  diachaiged 

-  and  entitled  at  some  future  period;  provided  nevertheless,  that  in  all  cases 
the  detainer  or  detainers  with  respect  to  which  any  such  prisoner  shall  have 
been  adjudged  lo  be  discharged  out  of  custody,  he  or  she  being  then  in  cut- 
tody  thereupon,  shall  be  specified  in  the  warrant  of  (he  said  Court  or  cam- 
nuMloner,  lo  be  delivered  to  the  gaoler  in  that  behalf." 

Sect.  65.  "  That  if,  on  the  hearing  of  any  prisoner's  petition  befinv  the 
•aid  Court,  it  shall  appear  to  the  aatiafoction  oi  the  said  Court  that  the  tuual 
place  of  abode  of  such  prisoner,  lately  before  his  or  her  arrest,  was  in  some 
county  or  place  within  the  united  kingdom  other  than  the  counties  of  Mid- 
dlesex or  Surry,  or  city  of  London,  or  borough  id'  Southwark,  it  shall  be 

,  Uwftil  fbr  the  wJd  Court,  if  it  shall  think  fit,  upon  the  request  of  any  credi- 
tor or  creditors  of  such  prisoner,  to  order  such  prisoner  to  be  taken,  at  the 
expense  of  such  creditor  or  creditors,  from  the  gaol  in  which  aach  priaoncr 
shall  then  be,  to  the  gaol  of  the  county  or  place  where  such  prisoner  had 
lately,  before  such  arrest,  his  or  her  usual  place  of  abode ;  and  if  aueh  late 
niau  place  of  abode  was  in  Scotland  ot  Ireland,  then  to  the  gaol  dt  such 
coun^  or  place  as  to  the  said  Court  shall,  under  the  circumstances  of  the 
case,  appear  just  and  reasonable ;  and  the  order  of  the  said  Court  In  that 
behalf  directed  to  the  keepers  of  the  said  gaols  respectively,  shall  be  their 
niSdent  watrant,  and  the^  are  hereby  required,  in  pursuance  thereof,  to 
deliver  and  receive  roBpectively  the  body  of  such  prisoner,  together  with  a 
certificate  of  the  day  or  days,  and  cause  or  causes  of  detainer  against  such 
prisoner,  who  shall  from  and  afler  such  removal  be  deemed  to  he  in  ctutody 
of  the  sheriff  or  other  responsible  otHccr  of  the  county  or  place  wherein  the 
gaol  shall  be  situate,  to  which  such  prisoner  shall  have  been  so  remored ; 
and  the  said  Court  shall  order  such  removal  of  the  said  prisoner  from  such 
gaol  at  Hforesaid  to  be  made  on  or  before  a  day  to  he  named  in  such  order; 
and  if  such  prisoner  shall  not  be  removed  accordingly  on  or  before  the  Mid 
dj^,  or  on  or  before  a  day  which  the  said  Court  shall  name  in  any  enlarge- 
ment of  the  said  order,  (which  enlargement  it  is  herel>y  empowered  to  make 
whenever  it  shall  scetn  just  and  reasonable  so  to  do),  then  the  Mud  Court 
sholl.  iipon  mipli^llon    dulv  iiiud,..    ii].i™iH   a  iTme  ft.r  the  hfi 
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rest,  his  or  her  usual  place  of  abode,  other  than  in  the  counties  of  Middle-      insolvent 

sex  or  Surry,  or  the  city  of  London  or  borough  of  Southwark,  such  usual    _  dedtors^ 

place  of  abode  being  distant  more  than  twenty  miles  from  the  court  house  7  Geo.  4,  c.57. 
of  the  said  Court,  shall  be  removed  by  any  writ  of  habeas  corpus  sued  out  Court  nyy  ptrmit 
on  his  or  her  behalf,  or  by  his  or  her  procurement  or  request,  irom  custody   be  Kmmd^JdL 
in  such  county  or  place  to  any  other  custody:  provided  nevertheless,  that  it  atexftauoianj 
shall  and  may  be  lawful  for  the  said  Court,  if  in  any  case  the  said  Court  gJ^SliI^*"'  ^ 
shall  think  fit,  at  any  time  within  ten  days  after  the  filing  of  the  petition  of 
any  such  prisoner,  or  within  such  further  time  as  the  said  Court  shall  allow, 
upon  the  request  of  any  such  prisoner,  to  order  such  prisoner  to  be  taken,  at  the 
e^qiense  of  any  person  or  persons  who  will  pay  the  same,  from  the  gaol  in  which 
such  prisoner  shall  then  he  to  the  gaol  of  the  county  or  place  where  such  pri- 
soner was  arrested  as  aforesaid,  and  the  order  of  the  saia  Court  in  that  behalf, 
directed  to  the  keepers  of  the  said  gaols  respectively,  shall  be  their  suffi-  Duty  ofnoitn 
cient  warrant,  and  tney  are  hereby  required,  in  pursuance  thereof,  to  deliver  *"  wHwIthwofj 
and  receive  respectively  the  body  of  such  prisoner,  together  wiUi  a  certifi- 
cate of  the  day  or  days,  and  cause  or  causes  of  detainer  against  such  pri- 
■cmer,  who  shallf  from  and  after  such  removal,  be  deemed  to  be  in  custody  of 
the  sheriff  or  other  responsible  ofiicer  of  the  county  or  place  wherein  the 
gaol  shall  be  situate,  to  which  such  prisoner  shall  have  been  so  removed  by 
inch  order;  and  the  said  Court  shall  order  such  removal  of  the  said  pn-  whereupon  nme 
soner  from  such  gaol  as  aforesaid  to  be  made  on  or  before  a  day  to  be  named  iwtCTed^i  at  in 
in  such  order,  or  in  any  enlargement  of  the  same,  which  enlargement  the  °*      ***** 
said  Court  is  hereby  empowered  to  make  whenever  it  shall  seem  just  and 
reasonable  so  to  do;  and  when  any  such  prisoner  shall  have  been  removed, 
and  shall  be  in  custody  in  any  gaol  in  pursuance  of  such  order,  the  said 
Court  shall  and  may  appoint  a  time  and  place  for  hearing  the  matters  of 
such  prisoner's  petition  and  schedule,  according  to  the  provisions  of  this  act, 
whereupon  such  proceedings  shall  be  had  as  if  such  prisoner  had  been  in 
the  saia  last  mentioned  gaol  at  the  time  of  filing  his  or  her  petition." 

Sect  67.  ''  That  every  such  adjudication  as  aforesaid  by  the  said  Court,  Adiudkstion  and 
coDunissioner,  or  justice,  as  aforesaid,  in  the  matter  of  any  prisoner's  peti-  Sjj2»*3bttine?oo 
ticm,  and  the  order  thereupon,  so  made  as  aforesaid,  shall  be  final  and  con-  fabeevkieooe,&c, 
chudve,  and  shall  not  be  reviewed  by  the  said  Court,  unless  the  said  Court  Sey'^wIi'iS*"^ 
diall  thereafter  see  good  and  sufficient  cause  to  believe  that  such  adjudicar  hearing. 
tion  has  been  made  on  false  evidence,  or  otherwise  improperly  noade  or 
firaudulently  obtained,  in  which  case  it  shall  and  may  be  lawnil  for  the  said 
Court,  upon  the  application  of  such  prisoner,  or  of  any  creditor  of  such  pri- 
soner, to  order  such  prisoner,  upon  aue  notice  to  be  given  to  such  persons, 
and  in  such  manner  as  the  said  Court  shall  direct,  to  attend,  or  to  be  orou^t 
up,  and  the  said  matter  to  be  re-heard  before  the  said  Court,  or  one  of  the 
commissioners  thereof  on  his  circuit,  or  such  justices  as  aforesaid,  as  the 
case  may  require,  who  shall  thereupon  rehear  the  same,  and  shall  and  may, 
if  just  cause  shall  appear,  annul  the  original  adjudication  and  order  there- 
upon made  in  such  case,  and  shall  have  the  same  powers  and  authorities 
upon  such  re-hearing  as  upon  any  original  hearing  in  pursuance  of  this 
act,  and  may  adjudicate  in  such  matter  accordingly;  and  thereupon,  in  case 
the  former  adjudication  in  the  said  matter  shall  not  be  confirmed,  such  or- 
der, certificate,  and  warrant,  shall  be  made  as  required  by  this  act  to  be 
made  upon  such  original  adjudication ;  and  the  said  Court,  or  commissioner, 
or  justices  shall  and  may,  if  necessary,  remand  the  said  prisoner  to  the  same 
custody  in  which  he  or  she  was  at  the  time  of  the  former  hearing  of 
the  matters  of  his  or  her  petition,  there  to  be  subject  to  imprisonment,  as 
if  the  former  adjudication  therein  had  not  been  made;  ana  thereupon  all 
detainers  which  were  in  force  against  such  prisoner  at  the  time  of  lus  or  her 
former  dischaige  from  custody,  shall  be  deemed  to  be  still  in  force  against 
him  or  her,  as  if  such  former  adjudication  had  not  been  made;  and  the  DutyofgMler. 
gaoler  or  keeper  of  the  prison  to  which  such  prisoner  shall  be  so  remand- 
ed shall,  and  is  hereby  required  to  receive  such  prisoner  into  his  custody, 
in  pursnance  of  such  remand,  for  doing  which  tho  order  of  remand  m 
sucB  ease  shall  be  his  sufficient  warrant;  and  where  in  any  case  sudi  pri- 
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mioi.vENT       Muer  shall  retiise  or  neglect  tc 

nEBTOBB.        er,  or  jiutices,  accortliiiE  to  a ^ , j._, 

7  u».  i,  c  sj-        whereof  shall  have  been  duly  aerred  on  nich  pruoner,  it  (liaU  and  may  be 

iiDw  inulvtnt  I*-    lanrfiil  for  the  «aid  Court  to  order  such  priioner  lo  be  apprehended,   and 

t!^SiitSS^'°  co'nni'tt"!  to  custody  in  such  prison  as  the  said  Court  gliall  direct,  and  to 

iuue  its  warrant  accordingly,  and  to  cause  such  prisoner  to  be  brought  up 

for  examinatiini  as  often  as  to  the  said  Court,  or  commisiioner,  or  justices. 

In  tdjiuHaikin  of  shall  seem  fit :  provided  always,  that  where  upon  such  rehearing  it  shall 

h^l^umcTince  appear  lo  the  said  Court,  commisiioner,  or  juatices,  that  such  prisoner  i*  not 

Ginn«Vi«ring  net  entitled  to  the  benefit  of  this  act  until  some  future  period,  occordiiiK  to  the 

aiculiud.  ptoviiions  hereinbefore  contained,  the  said  Court,  commissioner,  orjuMice^ 

shall  and  may,  if  it  shall  appear  reasoDable,  adjudge  the  discharge  of  sueb 

Stisoner  at  such  future  penod  to  be  calculMed  xithout  including  the  time 
uring  which  such  prisoner  shall  liave  been  out  of  custody  since  the  time 
appointed  for  his  or  her  discharge  by  such  former  adjudication  as  aforesaid." 
Ad]u.llniiu>T>  miy        By  1  Wm.  IV.  c.  38,  s.  4,  reciting  that,  '  Whereas  it  is  for  the  benefit  of 
tkindlnmul^       nrisoneis  petitioning  the  said  Court,  and  especially  of  those  whose CMM  may 
cun.  be  heard  before  a  commissioner  on  circuit,  or  before  justices  of  the  peace  at 

ir  quarter  sessions  in  Wales  or  the  town  of  Berwick-upon-Tweed,  where 
'n  the  case  of  any  such  prisoner,  on  the  hearing,  that  the 

to  creditors  is  imperfect,  or  that  any  other  matter  or  thli^ 

ought  to  be  done  by  or  on  behalf  of  such  prisoner  before  he  or  she  is  actuaf- 
ly  oitcfaaived  from  custody,  that  nevertheless  adju^cation  should  be  made 
ctmdition^  upon  such  matter  or  thing  being  pernmned,  and  that  the  hear- 
ii^  of  such  case  should  stand  adjoumea  only  on  failure  therein:  And 
whereai  doubts  have  arisen  as  to  the  competency  of  proceeding  in  manner 
above  mentioned;'  it  is  declared  and  enacted,  "  That  where  it  shall  ap- 
pear to  the  said  Court,  commissioner,  or  justices,  at  the  hearing  of  the  mat- 
ten  of  the  petition  of  any  such  pri»oneT,  that  certain  matters  or  thinga 
ought  to  be  performed  by  or  on  behalf  of  such  prisoner,  before  he  or  the  la 
entitled  to  be  actually  discharged  trom  custody,  but  that  nevertlieleai  it  is 
expedient  not  to  adjourn  the  hearing  of  such  cose  absolutely  to  some  future 
occaaion,  without  the  opportunity  of  such  discharge  being  sooner  had  by 
doing  such  things  as  aforesaid,  it  shall  and  may  be  lawful  for  the  said  Court, 
commiasiDner,  or  justices,  to  pronounce  adiudicatiDn,  without  then  inoii^ 
the  order  and  warrant  pursuant  thereto,  and  that  such  adjudication  may  be 
dliected  to  be  conditional  on  the  performance  of  such  matteta  or  thiuga  aa 
laid,  and  tlint,  on  the  iion-jiprfunnance  tbereof,  the  hearing  of  such 
'        li  the  direction  made  in  that  bchnif; 
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lier  upon  oath,  or  otherwise,  as  to  such  matters  and  things  as  such  assignee 
or  assignees  shall  desire,  relating  to  the  estate  and  effects  of  such  person; 
and  if  any  such  person,  on  payment  or  tender  of  pa3rment  of  such  reason- 
able charges  as  such  justice  shall  judge  sufficient,  sliall  neglect  or  refuse  to 
appear  before  such  justice,  or  having  come  before  such  justice  shall  refuse 
to  oe  sworn,  or  to  answer  such  questions  as  by  such  justice  shall  be  put  to 
him  or  her,  relating  to  the  discovery  of  his  or  her  estate  and  effects,  vested 
or  intended  to  be  vested  in  such  assignee  or  assignees  as  aforesaid,  as  re- 
quired by  the  order  of  the  said  Court,  such  justice  shall  certify  such  defiuilt 
to  the  saod  Court;  and  thereupon,  and  also  in  case  such  person  sliall  neglect 
or  refuse  to  appear  before  such  Coiut  or  commissioner,  at  such  time  and 
place  as  shall  oe  directed  by  such  order,  or  appearing  shall  refhse  to  be 
sworn,  or  to  answer  such  questions  as  shall  be  put  to  hmi  or  her  relating  to 
the  discovery  of  his  or  her  said  estate  and  effects,  then  and  in  any  of  such 
casea  it  shall  be  lawful  for  such  Court  or  commissioner,  by  warrant  to  com- 
mit such  person  to  the  common  gaol  of  any  county  or  place,  there  to  re- 
main without  bail  or  mainprise  until  such  time  as  he  or  she  shall  submit 
himself  or  herself  to  the  omer  of  the  said  Court  in  that  behalf,  and  shall 
answer  upon  oath  or  otherwise,  as  shall  be  required,  to  all  such  lawfUl  ques- 
tions as  snail  be  put  to  him  or  her  in  pursuance  of  the  same  for  the  purposes 
aforesaid." 

Sect.  70.  "  That  in  case  any  prisoner  shall,  with  intent  to  defraud  his  or 
her  anedttors  or  creditor,  wilfully  and  fraudulently  omit  in  his  or  her  sche- 
dule, so  sworn  to  as  aforesaid,  any  effects  or  property  whatsoever,  or  retain 
or  except  out  of  such  schedule  (a),  as  wearing  apparel,  bedding,  working 
tools,  and  implements,  or  otlier  necessaries,  property  of  mater  value  than 
20/.,  every  such  person  so  offending,  and  any  person  aiding  and  assisting 
him  to  do  the  same,  shall,  upon  being  thereof  convicted  by  due  course  of 
law,  be  adjudged  guilty  of  a  misdemeanor;  and  thereupon  it  shall  and  may 
be  lawful  for  Uie  Court  before  whom  such  offender  shall  have  been  so  tried 
and  convicted,  to  sentence  such  offender  to  be  imprisoned  and  kept  to  hard 
labour  for  any  period  of  time  not  exceeding  three  years;  and  that  in  every 
indictment  or  information  against  any  person  for  such  offence,  it  shall  be 
be  sufficient  to  set  forth  the  substance  of  the  offence  charged  on  the  defend- 
ant, without  setting  forth  the  petition,  or  conveyance,  or  assignment  to  the 
proviaioDal  assignee,  appointment  of  assignee  or  assignees,  or  any  convey- 
ance or  assignment  whatever,  or  balance  sheet,  order  for  hearing,  adjudic*- 
tion,  order  of  discharse  or  remand,  or  any  warrant,  rule,  order,  or  proceed- 
ing of  or  in  the  said  Court,  except  so  much  of  the  schedule  of  such  prisoner 
as  may  be  necessary  for  the  purpose/* 

Sect.  71.  "  That  if  any  pnsoncr,  who  shall  apply  for  his  or  her  discharge 
under  the  provisions  of  this  act,  or  any  other  person  taking  an  oath  under 
the  provisions  of  this  act,  shall  wilfully  forswear  and  perjure  himself  or  her- 
self m  any  oath  to  be  taken  under  this  act,  and  shall  be  lawfiilly  convicted 
thereof^  he  or  she  so  offending  shall  suffer  such  punishment  as  may  by  law 
be  inflicted  on  persons  convicted  of  wilful  and  corrupt  perjury  (b) ;  and  that 
in  all  cases  wherein  by  this  act  an  oath  is  required,  the  solemn  affirmation 
of  any  person,  being  a  Quaker,  shall  and  may  be  accepted  and  taken  in  lieu 
thereof;  and  that  every  person  making  such  affirmation,  who  shall  be  con- 
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Priaaommtadag 
to  appear,  or  to 
ancwer  quMtiotit, 
may  be  commit- 
ted. 


WQfuUy  omittinfc 
any  thin 
dule  (a). 


ly  thing  in  ache-' 
lie  (a). 


Mitdemeanor. 


Punishment. 

What  matten  only 
Indictment  need 
let  out. 


Swearing  or  af- 
firming rabcly 
under  thb  act. 


Perjury  (6). 


(a)  An  indictment  against  a  bankrupt 
for  concealing  his  effects,  stating  part  of 
the  cfTects  concealed  to  be  "  one  hun- 
dred articles  0/  household  furniture/*  and 
**  a  certain  debt  due  from  one  yi,  B,  to 
the  nid  prisoner  to  the  value  of  2QL  and 
upwards*'  was  held  bad.  R,  v.  Forsyth, 
H.iflLC,  C.  274. 

{b)  Where  an  jndictment  for  perjury 
committed  in  the  Insolvent  Debtors' 
Court  alleged  that  the  defendant  falsely. 


&c.,  swore,  &c.  "  that  his  schedule,  pre- 
sented to  that  Court,  contahied  a  full, 
true,  and  perfect  account  of  ail  debts 
owing  to  him/'  and  assigned  the  perjury 
thus,  "  whereas  in  truth  and  in  &ct  the 
schedule  did  not  contain  a  fiiU,  true,  and 
perfect  account  of  all  debts  owing  to  him,*' 
without  specifying  any  debts  omitted,  it 
was  held,  that  this  Indictment  was  bad* 
\  R.SfM.  C.N,P.2lO. 
See  form  of  indictment,  pott,  301. 
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lNea1.vE^T       victed  of  willhl  false  afiiniiBtion,  shall  incur  and  nitlbr  such  and  the  Mine 

DEBTnus. penalties  at  arc  inflicted  and  impcwcd  upon  penoni  convicted  of  wilful  and 

7  Gso.  4.  e.  5;-        corrupt  perjury." 

omcrrof  counio  Sect.  76.  "  That  the  proper  officer  of  the  laid  Court  for  the  relief  of  in- 
Inn  w^'clTir'  solvent  debtors  shall,  on  the  reasonable  request  of  any  such  prisoner  as  sfbre- 
coptn.  said,  or  of  any  creditor  or  crcditoiH  of  such  prisoner,  or  bis,  her,  or  their  at- 

torney, produce  and  shew  to  sucli  prisoner,  creditor  or  crediton,  and  his. 
lier,  or  their  attorney,  at  such  limes  as  the  uid  Court  shall  direct,  such  pe- 
tition, schedule,  ordi^r  of  adjudication,  and  all  other  orders  and  proceedings 
made  and  tiad  in  tile  matter  of  luch  prieoner's  petition,  and  all  books,  ^- 
pera  and  writings  filed  in  such  matter,  and  permit  him,  her,  or  them,  to  m- 
spect  and  examine  the  same,  and  ghall  provide  for  any  tucb  prisoner,  credi- 
tor or  creditors,  or  his,  her,  or  their  attorney  requiring  the  same,  a  copy  or 
copies  of  such  petition  and  schedule,  or  of  such  part  thereof  as  shall  be  so 
Fh.  required,  receiving  such  fee  as  the  said  Court  shall  appoint  for  so  providing 

A  cnpy  ntturh  the  same;  and  that  a  copy  of  such  petition,  schedule,  order,  and  other  orders 
io^iiTbeuLTniiud  Oii^  pToceedines,  purporting  to  be  signed  by  the  officer  in  whose  custody 
uci'Mhkc  the  same  shall  be,  or  hii  deputy,  ccrtitjing  the  same  lo  be  a  true  copy  of 

such  petition,  schedule,  order,  or  other  proceeding,  and  sealed  with  the  seal 
of  the  said  Court,  shall  at  all  times  be  admitted  in  all  Courts  whatever,  and 
before  commissionets  of  bankrupt  and  justices  of  the  peace,  as  snfiicient  evi- 
dence of  the  same,  without  any  proof  whatever  siven  of  the  same,  further 
than  that  the  same  is  scaled  with  the  scs!  of  llie  said  Court  as  aforesaid  (a). 
^r^'whJir^  ^^^  ''■  "  T^^  when  an  order  has  issued  for  hearing  the  matter  of  die 

iHiriilSilknpiia  petitlfm  and  schedule  of  any  such  prisoner,  at  any  place  other  than  in  Mid- 
hsrure  cninmli-  ^cMx,  Sur^,  London,  and  Southwark  aforesaid,  such  prisoner  shall,  within 
orju"lrn  uT"  '  ten  davs  after  such  order  issued,  or  on  such  earlier  day  as  shall  be  named 
^'>'<^'  in  such  order,  cause  the  duplicate  of  such  petition  and  schedule,  and  all 

books,  papers,  and  writinzs  relating  thereto,  in  his,  or  her  possewion  or 
power,  to  be  lodged  with  the  clerk  of  tlie  peace  of  the  county,  or  county  of 
a  city  or  town,  or  of  the  town  of  Borwick-upon-Tweed,  where  he  or  she  sh^  be 
in  custody,  or  with  the  deputy  of  the  said  clerk  of  the  peace,  to  be  approved 
of  by  the  said  Court,  and  such  prisoner  shall  be  sulriect  to  such  order  as  the 
■aid  Court  shall  make,  to  enforce  compliance  with  the  directions  of  this  act 
Duly  °'x>c«<<'>      in  this  behalf;  and  that  the  said  clerk  of  the  peace,  or  his  said  deputy,  shall, 
(m  praii^SJ""    on  the  reasonable  request  of  such  prisoner,  or  of  any  creditor  or  crediton  of 
'"i     '^'"'1"'^     such  prisoner,  or  ofbii,  her,  or  their  attorney,  produce  and  shew  to  him, 
I)  n.  »    I    bti        1^^^^  ^^  ihem,  such  petition  and  schedule,  and  such  booka,  poptrs,  am' 
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Sftpen  and  writings  shall  be  brought  to  the  place  of  such  hearing,  and  pro-      insolvent 
need  at  such  hearing,  by  the  said  clerk  of  the  peace,  or  his  said  deputy,        debtors. 
who  shall  and  is  hereby  required  to  attend  at  the  nearing  of  the  matters  of     ^  q^^  4^  ^^  ^, 
every  such  petition,  with  proper  officers  to  preserve  order  in  the  court- 
home  or  other  place  of  such  nearing,  and  where  any  such  county  shall  be 
within  the  circuit  of  one  of  the  said  commissioners,  then  such  clerk  of  the 
peace,  or  his  said  deputy,  shall  and  may  act  as  clerk  to  such  commissioner, 
to  assist  him  in  the  performance  of  his  several  duties  under  this  act;  and  in 
all  such  cases,  both  before  such  commissioner  and  before  such  justices  as 
aforesaid,  the  said  clerk  of  the  peace,  or  his  said  deputy,  shall,  in  considera- 
tion and  recompense  of  and  for  his  trouble  in  this  behalf,  be  entitled  to  re- 
ceive from  every  such  prisoner  so  brought  up  for  hearing  as  aforesaid,  the 
sum  of  5#.,  wluch  shall  oe  paid  previously  to  the  bringing  up  such  prisoner 
for  hearing  as  aforesaid :  provided  always,  that  if  it  shall  at  any  time  appear  proviM  at  tolodg- 
to  the  said  Court  that  it  is  expedient  that  the  duplicates  of  the  petitions  and  !%^!SJ£!|^^!?. 
schedules  of  prisoners  confined  in  the  gaol  of  any  ci^,  borough,  town,  or  J^  ^th  town 
place,  at  whicn  the  commissioners  of  the  said  Court  shall  give  attendance  on  de^^  >»i  other 
dieir  circuits  so  made  as  aforesaid,  should  be  lodged  with  the  town  clerk  or  ^"™*'* 
other  officer  of  such  city,  borough,  town,  or  place,  and  that  the  duties  here- 
mbefore  required  of  such  derk  of  the  peace,  should  be  performed  at  such 
dty,  borough,  town,  or  place,  by  such  town  clerk  or  other  officer  of  the 
same,  it  shall  be  lawful  for  the  said  Court,  in  any  such  case,  to  order  that 
the  duplicates  of  the  petitions  and  schedules  last  aforesaid,  and  all  such  books, 
piqpers,  and  writings  as  aforesaid,  shall  be  lodged  with  such  town  clerk  or 
other  officer,  instead  of  such  clerk  of  the  peace  as  aforesaid,  and  that  all 
duties  hereinbefore  required  of  such  clerk  of  the  peace  in  respect  of  the 
aame,  shall  be  performed  by  such  town  clerk  or  other  officer,  instead  of  such 
cleik  of  the  peace;  and  that  the  said  town  clerk  or  other  officer,  shall  there- 
upon do  ana  perform  all  the  duties  aforesaid  at  such  city,  borough,  town,  or 
plaoe,  in  the  matters  of  all  prisoners  confined  in  the  gaol  thereof,  and  shall 
oe  entitled  to  receive  the  same  fees  and  payments  in  respect  thereof  as  are  p^^ 
herein  directed  to  be  paid  and  made  to  such  clerk  of  the  peace  or  his  deputy 
as  aforesaid.'' 

Sect  78.  "  That  such  justices  as  aforesaid  shall  have  such  and  the  same  Power  of  juttioet 
powers  of  compelling  the  attendance  of  witnesses,  and  of  requiring  and  tocompditttend« 
compelling  the  production  of  books,  papers,  and  writings  for  the  purposes  of  *****       tneMee. 
this  act,  as  are  nereinbefore  given  to  tne  said  Court,  and  the  commissioners  . 
thereof,  subject  to  such  provisoes  and  limitations  as  the  same  are  made  sub- 
ject to;  and  that  in  all  cases  where  the  duplicate  of  any  petition  and  sche-  cnerk  of  the  peace 
dule  shall  have  been  so  lodged  as  aforesaid  with  any  such  clerk  of  the  peace  SJlJj^'"'*' 
or  his  deputy  as  aforesaid,  or  with  such  town  clerk  or  other  officer  as  afore- 
said, such  dferk  of  the  peace,  or  his  said  deputy,  or  such  town  clerk  or  other 
officer,  is  hereby  authorized  to  issue  all  subpcenas  under  this  act  as  may  be 
requisite,  in  eacn  of  which  the  names  of  not  more  than  four  persons  shall  be 
inserted,  and  to  receive  for  such  subpcena  from  the  person  requiring  the  same,  ^^ 
the  sum  of  2s.  Sd,,  and  no  more. 

Sect  79.  "  That  the  said  Coiu^  in  all  cases,  or  any  commissioner  thereof  Eitwnine™  to  be 
on  his  circuit,  or  such  justices  as  aforesaid  in  open  Court  at  such  sessions  Jountfes. 
as  aforesaid  respectively,  may,  from  time  to  time,  as  occasion  shall  require, 
appoint  as  many  fit  persons  as  shall  be  requisite,  to  be  examiners  for  the 
purposes  of  this  act,  within  any  county,  or  county  of  a  city  or  town,  or  any 
riding  or  division  of  any  county  within  the  circuit  of  such  commissioner, 
and  within  the  county  or  other  place  for  which  such  sessions  as  aforesaid 
shall  be  holden;  and  that  such  examiner  shall  and  may  receive  for  his  Feei. 
trouble  the  sum  of  1/.  and  no  more,  for  every  meeting  held  by  him  in  pur- 
suance of  this  act,  to  be  paid  by  the  person  or  persons  requirinff  the  same." 

Sect  80.  "  That  the  keepers  of  the  several  prisons  in  London  and  Mid-  JrtLme'ffiS'  ^ 
dlesex,  and  of  the  prisons  of  the  King's  Bench,  Marshalsea,  Horsemonger-  meSimed,  for 
lane,  and  of  the  borough  of  Southwark,  shall  be  entitled  to  receive  the  sum  2S*SetoIetff*" 
oi  St.,  and  no  more,  from  every  prisoner  in  the  custody  of  such  keepers  court; 
respectively,  for  carrying  him  or  her  before  the  said  Court,  on  the  hearing 
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tiuoLVBHt      «f  tte  ■wttcn  of  hk  or  her  pctitian  Mid  idirtiile  w  akrtuid;  md  dist  all 

DiiBToiit.       keepcn  of  priNu  *hiSl  be  oitided  to  nedve  the  «im  tf  !■■  fi^  and  no 

70«(>.4,c.A7-       moR^ftnai  ereiy  priacner  in  Ibe  eoModj  </ meh  kceptw  TMp«c(iTelT,  ftr 

cniyiiv  bim  or  twr  befim  a  ixtimiiMian«  <f  tb«  «ud  Cnot,  oo  hU  caicm^ 

wbdiiMtadijnitket  u  afacwid,  at  didr  MMiaai  afarcMid,  on  tlubMF- 

fba)MiT«>(>'»B<-    ing  «r  dwmatten  gf  tbepditiDaandKbBdnle  of  KU^priwnari  and  Aat 

i!!i!S^™^S£f  UMflipMiMafeonTnineanyiiriKiiiertoai^BMisearotterlawn^paiMad 

umu:  aa  Am  plaee  vt  hcaitaig  the  uattan  of  Ui  or  bar  pctiiiaii  aa  afbwMJd,  in 

even  CM*  whan  dw  gad  in  wlueb  Mcb  priacaier  ihiO  be  eonfiiwd  diall 

■at  be  rituate  wilUii  i^  eitiM  m  other  town,  not  e«p<wj)iw  U.  »4da 

wbaR  ba  paid  to  the  keeper  «r  gaoler,  or  odicr  officer,  who  •hafi  bring  bmIi 

Wiaanar  to  tuch  aiiriie  or  other  town,  in  obedienee  to  the  order  of  tbeaaid 

Cent)  cot  «f  the  eetate  and  i&eta  of  inch  priaoBer,  if  Ibe  tame  ihall  ba 

to  pv  Hieh  ezpenae,  and  if  not,  then  mi  I 


bf  Aa  tnanrerof  dwoounty,  tweoiui^  of  a  eiW  or  _  . 

■laMar  diaD  be  iiii|iriHned,  at  die  aanM  ahaU  be  directed  or  oidend  bj 

On  rwmiMnnfT  w  jtudoea  beffare  whom  inch  pclMotr  diaU  be  ao  fanii|^ 

"■coOk     ■pvaaaBoeof  and)  order;  and,  hi  all  nuheaiea,  the  reaaonableeipeaae 

DTDiIiiKt.    «f  aidi<leAafdiopeae«v  orbit  depn^,  aa  afareiaid.  and  rftuA  pwptr 

"" — ^topccMrre  mill  i.  iii  lii  iiiiiilii  Bun  iiimlliiiiinl.  aial  all  nihil  i  i[iiiiia<a 

imy  Ar  maldog  ready  mdi  court  hona^  or  cAet  plac<v  aa  aftraaadt 

neeof  duaao^  iballbepaidby  tadi 

of  die  ptaee  iiientymekcaattf. 


tr  Beonty  of  ad^  or  town,  an  hereby      , 
ntk  maaarer  to  jmr  die  aam^  at  dmr  gaiierBl  or  gencnd  quarter 
g  die  day  when  audi  hearing  AaD  have  taken  plaeai  [ 


at  aw  a*y,  bonmi^  town,  or  plaea, 
.  .         ,  d  by  any  town  clerk  or  ouet  officer,  in  parMun^  or  ancb 

aadar  of  Ibe  raid  Conrt,  at  abore  mentiaiied  in  that  bdtJt,  tte  iiaiaialilii 
fl^anataof  anch  town  dei^  or  other  offiow,  and  of  andi  pnpff  oScon  aa 
iiKiaid,  «d  of  (ttch  conn  honto  «  oAer  [daoe  aa  afanaaid,  dndl  be  d^ 
ftqrad  by  the  aaid  db,  borongh,  town,  or  plam,  in  tiie  Nine  maiuwr  aa  aw^ 
Ibe  e^eiwet  are  deftayed  therein  upon  other  oceadont.'' 

Sect  !!■  "  That  every  aheri^  gtolor,  keeper,  cr  lAv  offloor  of  ay 
priaoa,  who  than  do  any  dung  m  cSmdienee  to  any  order  of  tlie  aaid  Cow^ 
m  of  any  eommitwaner  theieo^  or  of  any  jnitke  or  faalicaeof  Ae  peaee, 
■fleer  (xdie  laid  conrt,  or  nob  examiner  ■■  albretaid,  andioriaed  by  dw 
Mud  Court,  ty  virluo  <,f  ll.is  acl,  slinTl  1„.  ima  is  i.n,!  Eire  la-roliy  iTideninifi^ 
for  wliuhiDi'Vpr  tliaU  tie  dune  liy  llif-m  ri'-iK-ctivfly  in  cibi'dicricf  thereto; 
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of  the  said  sum  of  3^.  for  the  insertion  thereof,  in  such  form  as  the  said  insolvent 

Court,  or  any  commissioner  thereof,  shall  from  time  to  time  direct"  dkbtous. 

Sect  87.  "  That  no  conveyance,  assignment,  letter  of  attorney,  affidavit,  7  oeo.  4.  c.  57. 

certificate,  or  other  proceeding,  instrument,  or  writing  whatsoever,  before  Proceodings  not 

or  under  any  order  of  the  said  Court,  or  before  or  under  any  order  of  any  y*5i"  *^****?P  . 

•     •  ii.         i»         L  /•  •     ^  •     x«  /»  .»■'  .  ^    duty;  Doraaieito 

commissioner  thereof,  or  before  any  justice  or  justices  of  the  peace,  acting  auction  duty. 
in  the  execution  of  this  act,  nor  any  copy  thereof,  nor  any  aavertisement 
inserted  in  any  newspaper  by  the  direction  of  the  said  Court,  relating  to 
matters  within  the  jurisdiction  of  the  said  Court,  shall  be  liable  to  or 
chargeable  or  charged  with  the  pajrment  of  any  stamp  or  other  duty  whath 
soever;  and  that  no  sale  of  any  real  or  personal  estate  of  any  such  prisoner 
as  aforesaid,  for  the  benefit  of  his  or  her  creditors  under  this  act,  shall  be 
liable  to  any  auction  duty." 

Stat  89.  "  That  all  the  records,  papers,  documents,  and  money,  of  and  Prmvatkm  of 
belonging  to  or  received  under  the  authority  of  the  said  Court,  now  est»-  w«wi«o'C«»»^ 
blished  for  the  relief  of  insolvent  debtors,  and  hereby  continued  as  afore- 
said, shall,  from  and  after  die  passing  of  this  act,  remain  and  continue  in 
the  custody  of  the  officers  of  the  said  Court,  now  duly  having  the  custody 
of  the  same  respectively,  or  of  such  officer  or  officers  as  the  said  Court  shau 
at  any  time  direct  to  receive  the  same;  and  that  the  said  records  shall  be 
deemed  and  taken  to  be  the  records  of  the  said  Court  so  hereby  continued 
as  aforesaid." 

By  the  1  Wm.  IV.  c.  38,  s.  2,  it  is  enacted,  *'  That  all  provisions  in  die  Certain  proritioiu 
said  act  [7  Geo.  IV.  c.57]  contained,  concerning  the  removal  of  assignees,  ^JSUdtoai?'' 
Imd  the  appointment  of  new  assignees,  and  concerning  assignees'  accounts;  petwoc  peution- 
and  coDceming  the  amount  of  deots,  and  claims  to  receive  dividends,  and  Uie  "^* 
ascertaining  thereof,  and  concerning  all  matters  to  be  done  and  observed, 
when  it  may  anpear  to  the  Court  for  Relief  of  Insolvent  Debtors,  in  any 
case^  that  idl  aebts  have  been  dischai^ed,  and  concerning  the  proof  or  evi» 
dence  of  conveyances  and  assignments,  aud  of  all  proceecunffs  had  or  beioff 
of  record  in  the  said  Court,  shall  be  deemed  to  extend  to  ue  cases  of  aS 
persons  who  petitioned  under  the  several  acts  recited  in  the  said  act,  as 
well  as  of  persons  petitioning  under  the  said  act" 


Ifiddlcflex. — THE  jurors  for  our  lord  the  King  upon  their  oath  present,  that  hereto"   indictment  for 
foref  to  trit,  on  the  [sixteenth']  day  of  [Aprit],  in  the  [tenUt]  year  of  the  reign,  8^,,  om  P?^"^ S|l"*  ***" 
S.  H.,  late  of  the  FUet  Prison,  Whitecross  Street,  in  the  county  cf  Middlesex,  [taUor%  ^^^SSi^ 
fbret  became  and  was  a  prisoner  for  debt,  actually  in  custody  in  the  wails  of  his  Ma^   before  the  Imol- 
jestff's  prison  cf  the  Fleet,  in  and  for  the  said  countu,  at  the  suit  of  one  M.  M.,  and   hSriStofh?  **** 
being  and  continuing  such  prisoner  so  in  custody  as  aforesaid,  he  the  said  S,  H.,  here-   utioMkc.  on  ^ ' 
tofore^  to  wit,  on  the  {twenty'eighth']  day  cf  (Apritj,  in  the  [/en/A]  year  of  the  reign  Geo  4,  c.57. 
aforesaid,  to  wit,  at  W.,  in  the  said  county,  according  to  the  provisions  of  the  status 
passed  in  the  seventh  year  of  the  reign  of  his  present  Mcyesty,  and  now  in  force,  for  the 
reHef  of  insolvent  debtors  in  England,  did  apply  by  petition  in  a  summary  way  to  the 
Court  JOT  the  relief  of  insolvent  debtors  in  England,  according  to  the  said  statute,  for 
his  discharge  from  such  custody,  and  in  and  by  such  petition  dMthen  and  there  pray 
to  be  disclusrged  from  custody,  and  to  have  future  liberty  of  lus  person,  against  the 
demands  for  which  the  said  S.  H,  was  then  in  custody,  and  against  the  demands  of 
all  other  persons  who  were  or  claimed  to  be  creditors  of  the  said  S.  H.  at  the  time  of 
presenting  the  said  petition;  and  the  said  petition  urns  forthwith  then  and  there,  toge- 
ther  with  a  certain  book  (a),  purporting  to  relate  to  the  said  S,  H,*s  estate  and  t^ets    ' 
filed  in  the  said  Court;  and  the  said  S.  H.  did  afterwards,  to  wit,  on  the  [second]  day 
of  [May],  in  the  [tenth]  year  of  the  reign  aforesaid,  at  W.  aforesaid,  in  the  county  afore' 
said,  subscribe  the  said  petition,    And  the  jurors  aforesaid,  on  their  oath  aforestdd,  do 
further  present,  that  afterwards,  and  in  a  proper  time,  to  wit,  on  the  [sixteenth]  day  of 
\May],  in  the  [tenth]  year  of  the  reign  aforesaid,  as  such  insolvent  debtor  as  afiresHud, 
the  stdd  S.  H.  did  deliver  into  the  said  Court  a  schedule,  purporting  to  be  a  schedule 
of  and  containing  such  matters  as  are  required  to  be  delivered  into  the  said  Court  by 

(a)  This  averment  as  to  the  61ing  of     explain  the  matter  folsely  sworn  to,  other* 
this  book  is  inserted  in  this  count,  to     wise  there  is  no  occasion  to  insert  it. 

D  D  2  t 


'    mMlfitaKUkat»aKdlhtnfiiJtmai**mUamr1:  And  Ot  jmtn  rff-id.  m 

tma  mJOtd  tu  ifiraaU,  l»trtl,tnlit  [hPn/yOM]  *9  ^[/mm],  te  (b  [tatt] 
|Mr  ^ttf  nlg»  mftroM,  bt  IkttaU  Ctmrt,  to  mil,  at  Ptrtugat-trmt,  UmaVt  Hm 
KMt,  i»  Ot  taU  etnttf,  bmg  O*  limt  andpl^^afpaialtd  tgOfaUCamnfir 

<S  if  at  maUtrtt^  Iht  taU  fHUmmti  ihi/Klt(m),  aUtl^uUCmrt 

"  ■'mordtrtdllutaUa.B.UitintgUirftttlitfUamrl.atfli 
adOunofpiarliitlwtaUCmol,  ami tm  Otn  aid  Ikav  i\  wirmf 
tfOi  tMCmrt,  hi  parnmue  rf  Ikt  ttahUi  Im  Oal  tarn  mailt  nii /rMUti,  »pm 
^  aimtrnltg  tM  wtalttn  tfOe  laU  pilUim  aad  tduMe,  aadmu  Am  mi  Omt 
*>%  mxtrdimglf  nfcn  aai  arawtwrf  ^  th*  mU  Ctarl,  aadHdOaaaad  UnwMb 
M)  (wpMl  «aa,  iqM  t»<  Jk>^  OMpd  4^  (M,  »f/>n  U*  mM  Cant,  r^k*  mW  a-4 
hailma  tkn  aai  Om  omptint  md  la^/lil  ptmer  mi  aaOarUf  l>  aimlwIHtr  aa 
iU>^),miaitrmpim  U  Oun  mi  tiitrt  haeam  mi  watmHtHtlfir 
rr^lkfaU  3.  B-'ttHMU  ami  ifirO,  mi  O*  ratfiau  ^  Ou  taU  fio- 
mmmitlhirwiM,laaieartaimtlutnUk^lttmatmktnifiirilalaiUlamlam 
l,itjiutd,aaitmnta»gllitiaUSLH.iaaiAfaliS.H.itb^mmtrm 


Othtarif^atmi 
S.B.MAiaaaHk 


amOtrntlMwaifUiai^ntaU,  ht  tkttaU  S. B.  Om ami Oert, 


tfcwfc*!  /m  _        _ 

■UU^,  aaimaUebmOg,  Hi  amt»tr,  mnar,  ami  iifm,  to  nlXawt  aiid  to  tb 
i0iet,  tkal  kt  had  nai  mf  mar*  banki  tkm  tht  me  Oat  mat  fiai  at  %ftnMM 
Whinat,bttrmAaaiytfmel,lhtHiiS.a.,atmtim^UttakigU,iaUratmm 
mitAtiak,  aai  ^  n  imtrfag  aai  igmimg  mi  i^wmid,  had  Im  Um  fnmntn, 
amiadt,  md  comtnl,  Ham  tmb  huUn  llu  ml  tmUek  tw  n/Inf  at  ^irnaU,  to 


«d<;— ttd«fltoiiiJrt«rr,towtf.witt«Aqf«rfy««rlmrtr»MrM,tolti<i^ 
CiarttlmFa'lagmliln^.UneiltrtAmFliUt.lm  Oa  taaatf  ^fintmii,  fimrOir  Im- 
l«m«hJ  oarf  wM  «Mt(r  Ofra  ««  aajr  Mify  ia  a  crrtato  tto*,  mIM  lit  li^r 
l^pr,  f/'ofaOi  (■ipi>'M  l»mta.W.,httlumUS.H.iUetinami  Otn,  fwlt,m 
^iag^  yor  but  Antati,  imAttali  Caart,  at  Parta^-ttmt,  Umadm'iMm 
rUli*,imaietamtti^tntM,  Mftn  Ikt  taii  Cmrt,  JeMg,  wtettilf, 
wl/fiag,mimialMaa^,amUtaatln4antaU,amKaer,itpat,t  ' 
tlamet  md  to  iht  ^tct fMnsimg,  to  vtt,  (Aot  (ibn  vu  sot  af 
UbifMgtT,i^ciollitnf,pliiiitemtQ.W.:   i 
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to  ikt  iM  ttahUe^  and  the  taid  schedule  was  then  and  (here  tuhecrihed  by  the  said  S,  ^ORM. 

H,,  and  forthwith  then  and  tfiere  filed  in  the  said  Court,  And  the  Jurors  aforesaidt 
on  their  oath  ^oresaidj  do  Jurther  present,  that,  c^ter  the  said  petition  and  schedule  had 
been  soiled  as  aforesaid,  to  wit,  on  the  [twenty-third']  day  of  [June"],  in  the  [tenth"] 
year  ef  the  reign  foresaid,  in  the  said  Court,  to  wit,  at  Portugal  Street,  Lincoln* s 
Inn  Fields,  m  /Ae  said  county,  being  the  time  and  place  appointed  by  t/te  said  Court 
for  the  hearing  of  the  matters  qf  the  said  petition  and  schedule,  the  said  S.  U,  did 
then  and  there  appear  in  the  said  Court,  and  was  then  and  there  examined  by  the 
said  Court  in  pursuance  of  the  statute  in  that  case  made  and  provided,  upon  and  con' 
eermng  the  matters  cf  the  said  petition  and  schedule,  and  W€u  then  and  there  duly 
accordingly  sworn  and  examined  by  the  said  Court,  and  did  then  and  there  take  his 
corporal  oath  upon  the  holy  Gospel  cf  God  before  the  said  Court  (the  said  Court  hao* 
ing  then  and  there  competent  and  lawful  power  and  authority  to  administer  an  oath 
in  that  beha^J  g  and  the  said  S.  H.  being  so  sworn  as  qforesaid,  he,  the  said  S,  H.f 
then  and  there,  to  wit,  on  the  day  and  year  last  aforesaid,  in  the  said  Court,  in  Por- 
tugal Street,  Lincoln* s  Inn  Fields,  in  the  county  aforesaid,  before  the  said  Court  so 
hating  such  power  and  authority  as  aforesaid,  on  his  oath  qforeMud,  falsely,  corruptly, 
knowingly,  wilfully,  and  maliciously,  did  swear  and  depose  in  substance  and  to  the 
effect,  that  he  had  not  any  other  book  than  the  one  that  had  been  filed  in  the  said 
Court,  as  he  had  kept  none  since  his  bankruptcy,  which  was  then  three  years  since, 
and  that  he  had  not  a  book  called  the  big  ledger,  but  that  the  same  was  in  thg 
hands  of  his  assignee  under  a  commission  of  bankruptcy  issued  against  the  said  S, 
IL,  in  the  year  of  our  Lord  [1826],  and  that  there  was  not  any  entry  in  that  book  of 
cloths  supplied  to  one  G.  W, ;  whereas,  in  truth  and  in  fact,  the  said  S.  H.,  at  the 
time  of  Us  filing  his  said  petition  and  schedule,  and  of  so  swearing  and  deposing  as 
e^oiremdd,  had  in  his  possession,  custody,  and  control,  divers  books  besides  the  one 
that  had  been  filed  in  the  said  Court,  to  wit,  four  books  relating  to  the  said  S.  We 
estate  and  effects ;  And  whereas,  in  truth  and  in  fact,  at  the  time  of  the  said  S.  Ws 
*o  filing  his  said  petition  and  schedule,  and  so  swearing  and  deposing  as  last  afore- 
eaidj  he  had  in  his  possession,  power,  and  control,  a  book  called  the  big  ledger,  be- 
ing the  book  he  so  swore  and  deposed  he  had  not  as  aforesaid,  and  the  same  was  not 
in  ike  hands  of  any  assignee  under  any  commission  of  bankruptcy  before  then  issued 
agmnst  the  said  S,  H.;  And  whereas,  in  truth  and  in  fact,  at  the  time  of  the  said 
S,  H.  so  swearing  and  deposing  as  etforvsaid,  there  was  an  entry  in  the  said  book, 
called  the  big  ledger,  of  cloths  supplied  to  one  G.  W,,  and  which  the  said  S,  H» 
then  and  there  well  knew.  And  t/te  jurors  qfore^edd,  on  their  oath  qforesaid,  do  fur- 
titer  present,  that,  on  the  occasion,  and  at  the  time  of  the  said  S.  H.*s  so  swearing  and 
deposing  as  aforesaid,  it  became  and  was  material  for  the  purposes  of  the  said  petition, 
and  otherwise,  to  ascertain  the  truth  cf  the  matters  so  sworn  and  deposed  to  by  the 
said  S.  U,  as  qforesaid.  And  so,  8fc.  [Add  the  common  conclusion,  mspost,  VoL  V. 
p.  73.] 


.CTS  of  Parliament  irequently  empower  parties  to  inspect  and  take  copies 
of  proceedings,  imposing  penalties  on  officers  for  the  renisal. 

it  is  a  constant  and  invariable  rule,  that,  in  criminal  cases,  the  party  shall 
never  be  obliged  to  furnish  evidence  against  himself.  1  Ld,  Raym,  705 ; 
R,  V.  Mead,  2  Ld.  Ram.  927;  2  Str.  1210;  1  T,  R.  689;  3  T,  R.  142.  The 
defendant  will,  therefore,  in  such  cases,  never  be  compelled  to  allow  an  in- 
spection of  a  document  in  his  possession. 

In  a  late  case,  /2»  v.  Justicee  of  Buckinghamshire,  S  B,  ^  C,  375,  on  an  in- 
dictment ac;ainst  a  county  for  not  repairing  a  bridge,  preferred  at  the  instance 
of  the  inhabitants  of  a  parish,  and  where  the  question  intended  to  be  tried 
was,  whether  the  inhabitants  of  the  parish,  or  the  county,  were  liable  to  re- 
pair it — ^The  Court  refused  to  compel  the  inhabitants  of  the  parish  to  allow 
th«f  parties  indicted  to  inspect  the  parish  books  and  documents,  relating  to 
the  repair  of  the  bridge,  on  the  ground  that  a  defendant  is  never  bound 
to  produce  evidence  against  himself. 


In^cttfon. 

■e  the  mepection  aonght  for  is  not  of  rach  a 


would  natarally  fiimUh  evidence  against  the  par^  granting  it  in  ■ 
cau,  and  where  the  books,  S:c.  sought  to  be  inniected  are  of  a  pi 
ture,  vherein  the  party  seeking  the  inspection  has  an  interett,  t] 


ubUc  na- 
e  party  seeking  the  inspection  {laa  an  interest,  the  Court 
will  order  such  inspection.   See  3idd,  9iA  edit.  593. 

The  books  of  quarter  leNiimi  are  public  books,  which  every  one  haa  a 
right  to  inspect  1  WeU.  297;  R.  v.  Barking,  Id.  240;  1  Bl.  Rep.  39,  S.  C; 
]  Clut.  Rep.  477.  But  ece  Id.  479,  where  the  general  right  of  every  man 
to  inspect  the  books  of  the  quarter  scuioni  was  doubted  by  Abbott,  C  J. 

FoTiik  booh,  and  the  books  of  the  CatloBi  Hoate,  Pott  Office,  Bmti, 
Sotilk  Sea  Houie,  Eoit  India  Couipany,  &c.,  are  to  some  purposes  consider- 
ed as  public  hooka ;  and  persons  who  have  an  interest  therem  have  a  ri^t 
to  inspect  tbcm.  2  Ld.  Raym.  B51  i  7  Mod,  l2a,S.C.;  IStr.SOi;  Ttdd, 
9tk  edit.  593. 

A  rated  parishioner  has  a  rieht  to  inspect  the  accounts  of  the  expendi- 
ture of  the  parish  monies,  kept  by  the  guardians  of  the  poor,  appointed  under 
the  22  Geo.  II.  c.  S3;  and  the  Court  of  King's  Bench,  in  a  late  case, 
granted  a  vutndamtu  to  the  guardians.  Sec,  commanding  them  to  allow 
■uchin^tion.  R.v.Gt.Famt>gdim,9  B.^C.tM.  Aiid,in  atatecase,it 
was  decided,  that,  in  b  suit  ttniching  the  vi^dity  of  a  parish  rate,  the  plain- 
tiff u  entitled  to  inspect  the  parish  books,  without  paying  any  costs.  Nete- 
di  V.  Simpkin,  6  Bing.  565. 

But  access  is  not  allowed  to  parish  books,  &c.  for  the  trioi  of  questitnts 
aSti  private  nature,  or  in  collateral  actions,  brought  by  or  against  persons 
who  have  no  interest  therein.  See  5  Mod.  395;  1  Ld.  Raym.  337,  S.  C;  12 
rm.Ab.\A7,pl.n;  2C)1«(.288;  4fl.^^.301;   Tidd,9lh  edU.59i. 

The  court  rolU  and  hooks  of  a  manor  are  of  a  public  nature;  the  tenants 
have  an  interest  therein,  and  the  lord  who  has  the  custody  of  them  is  con- 
sidered merely  as  a  trustee.  1  Ld.  Raym.  253;  2  Str.  955.  Hence  it  is 
of  course  in  the  King's  Bench  to  grant  leave  to  inspect  the  court  rolls 
of  a  manor,  on  the  application  of  a  tenant  of  the  maruir,  who  has  been  re- 
fiised  that  permission  by  the  lord.  3  T.  R.  141 ;  Ttdd,  9tk  edU.  594.  As  to 
afreehotd  tenant's  right,  see  Tidd,  9th  edit.  595;  5  D.  ^R.  484. 

The  books  of  a  eorportUion  ore  of  a  public  nature,  and  every  member  of 
the  corporation,  having  an  interest  therein,  has  a  risht  to  inspect  and  take 
eopiea  of  them,  for  any  matter  that  concerns  himself  though  it  be  in  a  dis- 
pute with  others.  2  Str.  1223.  The  inspection,  when  granted,  is  confined 
to  the  matter  in  dispute.  Ifiamarif.  455;    2^^.1005,1223;    lUd,  9U 


Iltlanl),  Venae  for  Offences  in.  See  ante,  332 ; — As  to  the  Ef- 
fect and  Proof  of  Irish  Judgments,  see  Xbit(tntt»  Vol.  II.  p. 
48,49. 


firon  atti^  SsUth 


The  6  Geo.  IV.  c.  105,  wholly  repeals  the  25  Geo.  III.  c.  67,  and  26 
Geo.  III.  c.  89,  relative  to  the  exportation  of  iron  and  steel.  Stat  5  Geo. 
IV.  c.  97,  repealed  sects.  6  &  7  of  the  25  Geo.  III.  c.  67,  see  title  l&cdsc  antl 
CDustoms,  Vol.  II. 


InmS.   ^s  to  Prisoners  being  put  in,  see  aiTafpmettt,  Vol.  I. 
p.  253;  CEfaoI,  Vol.  II. 


fesue.    See  pea,  Vol.  V. 


^^etoy  Swearing,  &c.  of.  See  Xbflrnue,  Vol.  II.  p.  85. 


^tnlitt  of  (i^tEenas  anb  idefmlmnts.    See  ante,  p.  322, 323; 
CDonbtofons, Vol.  I.;  accessaries,  Vol.  I.  p. 23, &c. 


gjttlrge.    See  ^Justices,  Vol.  III. ;  ®rial.  Vol.  V. ;  3Bafl,  Vol. 

I.  p.  305r 
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Hutrgnmit  (a). 

JUDGMENT  is  the  conclusion  and  sentence  of  the  law,  passed  by  the 
Court  upon  facts  found  or  admitted  in  the  course  of  the  criminal  proceeding 
against  a  party. 

A  verdict  is  the  finding  of  a  jury,  see  titles  ^cial,  FccTlict,  Vol.  V. 

As  to  the  mode  of  provingjudgments,  see  ani^Sy  lEbCbcncc,  Vol.  II.  p.  42, 43. 

If  the  Court  be  equally  divided  in  opinion,  no  judgment  can  regularly 
be  entered.     See  1  Salk.  17,  &c. 

When  the  olTence  is  capital^  the  defendant  is  immediately  asked  what  he  At  what  tbne  pro- 
has  to  say  why  judgment  of  death  should  not  be  pronounced  against  him.  Sule?***  *°  <*P*^ 

(a)  As  to  judgment  in  general,  and  all  Judgment,  To  enter  into  a  very  full  de- 
its  cooseqoences  and  subsequent  pro-  tail  of  this  subject,  would  be  extending 
cccdingSt  see  1  Chit,  Crm,  Law,  Index,     this  work  beyond  its  limits. 


4  BL  Com.  375(  4  Butt.  2086;  2  /foni.  e.  48,  j.  3.    Id  the  cok  of  mur- 

■    der,  tbUmuitbedoneinunediatelvafterconTictioii;  25Geo.  II.C.37,  S.3; 

but,  in  other  cases,  judf^ineDt  of  death  need  not  be  formallv  prouounoed  in 

open  Court,  but  merely  entered  of  record.  Pott,  4  Geo.  IV.  c.48,    .Ai  to 

Miidemeanon,  see  pent,  39^. 

itjiidpn«t       On  the  defendant'*  being  found  guilty  in  the  Court  of  Kbig't  Bmck,  in 

rt  el  Kinri  ^  cases,  vhether  capital  or  otherwise,  the  prosecutor  must  enter  a  rule  for 

judgment  niti  cauta  on  thetMufca,  with  the  clerk  of  Uie  rules;  HaniTi 

Prae.  12;  2  Barnard.  88;  lidd't  Prae.  Oth  edU.;  it  being  neceassn  that 

four  days  should  elapse  between  the  conviction  and  the  jud^ent,  if  there 


Prae.  12;  2  Barnard.  88;  lidd't  Prae.  9th  eJU.;  it  being  necessur^ 
four  days  should  elapse  between  the  conviction  snd  the  judgment,  if  t 
are  so  many  in  the  term  remaining.  2  Hawk. 

must,  in  that  time,  hiing  the  pottea  into  Court,  in  order  to  enable  die 
Jndxes  to  pass  sentence.  2  BarwiTd.  86 ;  iT.R.  455. 

The  practice  respectine  this  proceeding  is  as  follows: — The  prosecutor's 
folicitor,  afler  the  defendant  has  been  convicted,  procures  the  record,  &c 
fimn  the  associate  in  a  country  cause,  or  the  clerk  of  nin^pniuin  a  town 
cause,  and  takes  it  to  the  clerk  in  court,  who  thereupon  gives  the  nile  for 
judgment  on  the  return  of  the  dubinga*,  and  enters  up  the  conviclion ;  and 
the  clerks  in  court  make  office  copies  of  it  for  the  solicitors.  Hanii  Prat. 
12. 

NeiB  TriaL] — It  is  in  this  stage  of  the  proceedings,  and  before  the  ex- 
inratioa  of  the  rule  for  judgment,  that  the  defendant  must  move  for  a  new 
trial,  though  he  may,  after  the  expiration  of  such  rule,  move  in  stay  or  ar- 
rest of  judgment.  Himd'*  Prae.  1 2 ;  1  Chit,  C.  L.  694.  Aa  to  new  trials, 
see  title,  jNuf,  "Kita  atrial,  Vol.  111. 

Stoj/ing  Ju^menf\ — In  some  cases,  the  defendant  may,  before  the  eipin- 
don   of  uie  rule  for  judgment,  move  to  stay  such  judgment,  aa  in  indict- 
ments for  not  repairing  hjghways,  &c   Seel6£<ur,  223;  2  Chil.  Rtp.  215 ; 
I,  ante,  p.  71 ;  but  this  step  is  seldom  resorted  to,  see  1  Out.  C.  L. 

mukiifthejudg-       Arralmg  the  JudgmaU] — At  any  time  between  the  convidion  and  the 
""''  sentence,  or  immediately  at  the  Assizes,  the  defendant  may  move  the  Cooit 

in  sirest  of  judgment.  5  7*.  A.  445;  2  Hook.  c.  46,  s.I;  4BL  Com.  375; 

He  ndJ,  9th  tS. 

The  grounds  on  which  this  motion  may  be  granted,  are  confined  to  ob- 

jectioTiB  wliitl.  arii.e  yip'M  \\w /«>;■  i>Uhv  reenr.l  iliclj.  'i    "  "    '  ' 
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nor  for  omtttiiig  to  ttate  the  time  at  which  the  offence  wias  committed,  In'  jpgOMgwT. 
any  case  where  time  is  not  of  the  essence  of  the  offence,  nor  for  stating  the  Aimting  of* 
time  imperfectly,  nor  for  stating  the  offence  to  have  been  committed  on  a 
day  suuequent  to  the  finding  of  the  indictment  or  exhibiting  the  informa- 
tion, or  on  an  impossible  day,  or  on  a  day  that  never  happened,  nor  for 
want  of  a  proper  or  perfect  venue,  where  the  Court  shall  appear  by  the  in- 
dictment or  information  to  have  had  jurisdiction  over  the  offence.* 

Sect.  21  enacts,  "  That  no  judgment  after  verdict  upon  any  indictment 
or  information  for  any  felony  or  misdemeanor  shall  be  stayed  or  reversed 
for  want  of  a  similiter,  nor  by  reason  that  the  jury  process  has  been  award- 
ed to  a  wrong  officer  upon  an  insufficient  suggestion,  nor  for  any  misnomer 
or  misdescription  of  the  officer  returning  such  process,  or  of  any  of  the 
jurors,  nor  because  anv  person  has  served  upon  the  jury  who  has  not  been 
returned  as  a  jiuor  by  the  sheriff  or  other  officer ;  and  that  where  the 
offence  charged  has  been  created  by  any  statute,  or  subjected  to  a  greater 
degree  of  punishment,  or  excluded  from  the  benefit  of  clergy,  by  any  sta- 
tute, the  indictment  or  information  shall,  after  verdict,  be  held  simicient  to 
warrant  the  punishment  prescribed  by  the  statute,  if  it  describe  the  offence 
in  the  words  of  the  statute." 

It  does  not  seem,  however,  that  this  statute  cures  the  following  defects, 
which  are  sufficient  to  reverse  a  judgment  upon  error,  such  as,  where  the 
award  of  the  venire  was  '^ideo  veniat  mde  jurata,"  Instead  of  **preeeptum 
est  vieecomiUr  where  the  juiy  were  described  as  venerunt  in  the  prseterper- 
fect,  instead  of  venhtnt  in  me  present  tense ;  where  the  words  quta  tarn,  8fc, 
were  left  out  in  the  award  of  the  verure ;  R.  v.  George,  1  Sir.  309 ;  and  where 
the  words  ad  tunc  et  ibidem  were  left  out,  as  to  the  swearing  of  the  jury.  R. 
v.  Morris,  2  Str,  901. 

The  motion  on  arrest  of  jud^^ent  may  be  grounded  on  any  defect  ap- 
parent in  any  part  of  the  record,  which  imports  that  the  proceedings  were 
mconsistent  or  repugnant,  and  would  make  the  sentence  appear  irregular  to 
future  ages;  and  such  defects  are  not  confined  to  the  inoictment  itself.  1 
€hit.  a  L.  662. 

If  the  judgment  be  once  pronounced,  though  before  the  actual  entry  of  it, 
the  Coiurt  ought  not  to  attend  to  a  motion  in  arrest  of  it,  but  leave  the  de- 
fendant to  his  writ  of  error.  3  Burr,  1901-3;  Com,  Dig.  Indictment,  (N). 

The  defendant  must  be  personally  before  the  Court  to  move  in  arrest  of 
judgment ;  because  there  is  the  strongest  presumption  possible  that  he  is 
guHty.  2  Burr.  930-1 ;  1  Bla.  Rep.  209 ;  Com,  Dig.  Indictment,  (N).  And 
so,  if  several  be  found  guilty,  they  should,  it  seems,  be  all  present  4  B.  j* 
C.  329.  But  where  the  jury  find  a  verdict,  in  which  they  submit  a  question 
to  the  Court,  though  not  professedly  special,  his  presence  will  be  dispensed 
with  on  the  aigument,  because  this  presumption  will  not  then  arise.  2  Stra, 
1227 \  2Burr.9Z\. 

It  should  also  seem,  that  where  the  judgment  against  the  defendant  could 
not  be  corporal,  but  only  be  the  payment  of  a  fine,  his  personal  appearance 
is  not  necessary.  1  Salk.  55-6,  400 ;  2  Hawk.  c.  48,  s.  17,  pott,  398.  If  the 
defendant  be  in  actual  custody,  he  must  apply  for  a  habeat  corput  to  enable 
him,  on  being  brought  up,  to  make  the  motion.  2  Burr,  931. 

When  a  motion  in  arrest  of  judgment  is  made  at  the  assizes,  and  the  judge 
thinks  there  may  be  good  grounds  for  arresting  it,  the  sentence  is  respited,  to 
take  the  opinion  of  the  twelve  judges.  1  Leach,  360;  25  Geo.  II.  c.  37,  s.  3 
&  4 ;  1  Leach,  101 ;  2  Leach,  1 104.  If  the  judge  thinks  otherwise,  he  then 
passes  sentence,  but  he  may,  nevertheless,  respite  execution,  in  order  to  take 
the  opinion  of  die  judges  upon  the  point  2  Leach,  1026-7. 

If  the  judgment  be  ultmiately  arrested,  all  the  proceedings  will  be  set 
aside,  and  judgment  of  acquittal  will  be  given,  but  a  subsequent  indictment 
may  at  any  time  be  preferred  against  him.  3  P,  Wms,  439;  4  Co.  45;  Com, 
Dig.  Indictment,  (N) ;  4  Bl.  Com.  375. 


and 


'ompelling  Defendant  to  attend  Judgment] — If  the  defendant  be  at  larse,   CatnpelUnff  tt- 
wiU  not  attend  voluntarily,  a  capias  b  awarded  and  issued,  to  bring  him  ^'"^"^  ^^ 


^ubgmtiu. 

to  Kcrire  hit  judgment-,  and  if  he  ahacond,  he  mvf  be  praecuted  to  out- 
UW17.  4BL  Com.  375.   See  title  ^PimM.  VtA.  V. 

In  cue  of  a  conviction  for  a  miBdemeanor,  if  the  defendant  be  pi«Knt,  he 
will  of  coune  be  committed  during  the  interval,  unleiB  the  prosecutor  will 
ootuent  to  hia  liberation  on  his  recogniiance  to  appear  ana  receive  judg- 
ment. !£»•<,  1S9;  4J}urT.25a9;  Hamft  Prac.  IS,  16. 

Contpromiie] — Ai  to  compromises,  and  when  allowed,  see  ante.  Vol.  I. 
p.  300,  301 ;  and  1  Chit.  C.  L.  664. 
at  clergy.        Ai  to  the  proceeding!  in  praying  the  benefit  of  dergj,  which  i*  now 
abolished,  see  title  flb^.  Vol.  I. 


AAiUvlli 


y^ffldaviU  ii 


'n  Miligation  or  AggraeatitM\ — When  the  defendant  baa  been 
a  mudaneanor  in  the  King's  Bencb,  the  prosecutor,  upon  the 
■notion  for  judgment,  may  produce  affidavits  to  be  read  in  aggravation  of 
tiie  fiSeaw,  Hanit  Prac.  13;  and  the  defendant  may  also  produce  sfflda- 
vilB  to  be  rend  in  midgation.  Hand't  Prac.  li;  1  Chit.  C.L.  091. 

Affidavits  in  aggravation  are  notallowed  in  feloniea.  4  D.^R.  M.C.  273. 

lite  OTopriety  of  the  verdict  must  not  be  disputed  in  these  affidavila. 
HoH^tPrae.  14;  and  A.  v.  BwdeU,  and  A.  v.  Fimrriy.  4  S.fA.  314.  And 
in  a  late  case,  where  a  party  was  brought  up  for  jud^nent,  upon  a  convic- 
tioD  of  pnUidiing  a  libel  imputing  indictable  offences  to  an  individual,  af- 
fidavits affirming  the  truth  of  the  libel  were  not  permitted  to  be  read  in 
tuMgation.  R.  v  Halpiri,  9B.^  C.  65. 

Bodi  parties  oueht  to  have  their  affidavits  prepared  for  inspection  in  the 
first  Instance.  4  t!iI.  4S7.  But  where  the  matter  disclosed  by  the  affida- 
vila  oa  either  side  is  such  as  the  other  party  could  not  be  nipposed  to  be 
wepared  to  answer,  the  Court  will  allow  time  to  frame  a  reply.  Id.  3  T. 
B.432;  Hand"!  Prac.  14;  1  Chit.  C.  L.  692. 

Omndering  Judgmtni]—T\ie  proceedings  of  the  day  being  doaed,  dia 
,  Court,  in  case  of  misdemeanora,  usually  take  some  days  to  conaider  of  the  pn- 
nishment,  which,  under  all  the  circumstances  of  the  case,  shall  be  awaroM. 
During  this  interval,  it  is  ordered  that  the  defendant  stand  comnutted,  un- 
ion the  prosecutor  consent  to  bis  remaining  out  on  bail.  1  Eatt,  \b9\  4  Burr. 
2527, 2539, 2545 ;  Hontf  i  Prac.  15,  16.  If,  mdeed,  any  objection  bat  been 
taken  to  the  proceedings,  so  as  to  render  it  doubtful  whether  any  sentence 
...         ,     .     „  N  .        «.      ,  .     .        .    .,   „        ''(.2V.290; 


^uligment.  399 

Justices  of  assize  and  Niti  Priusy  by  virtue  of  the  14  Hen.  VI.  c.  1,  are  em-      jupquEKT. 
powered,  in  cases  of  felony  and  treason,  to  pass  sentence  upon  a  prisoner   what  Court  may 
convicted  before  them.  4M.^S.  447.  pronounce  it. 

Justices  of  oyer  and  terminer,  ^aol  deliverV)  and  of  the  peace,  have  pow- 
er to  give  judgment  by  virtue  of  their  respective  commissions.  1  Chit.  C,  L. 
697;  11  Hen.  VI.  c.  6;  1  Edw.  VI.  c.  7. 

The  Court  of  a  borough  ouarter  sessions  have  authority  to  sentence  and 
commit,  in  execution  of  sucn  sentence,  to  the  house  of  correction  for  the 
county,  an  offender  convicted  at  the  borough  sessions  for  petit  larceny.  5  M, 
j*  S.  300.  If  an  inferior  Court  do  not  give  judgment,  a  mandamus  may  be 
issued.  7  T.  B.  467. 

When  an  issue,  in  case  of  misdemeanors,  is  sent  down  by  writ  of  niti 
priua  to  be  tried,  the  King's  Bench  is  the  proper  Court  to  resort  to  for  the 
judgment;  and  the  judge,  before  whom  the  investigation  took  place,  is 
considered  as  only  the  minister  of  the  superior  tribunal,  and  cannot  pro- 
noimce  judgment  of  acquittal,  or  against  the  defendant 

Ihne  of  Giving  Judgment] — The  sentence,  in  capital  cases,  is  usually   Timeofgivta^ 
given  inunediately  after  the  conviction ;  and  the  25  Geo.  II.  c.  37,  require9  judgment. 
Uie  sentence  of  death  to  be  pronounced  in  open  Court,  immediately  after 
the  conviction  for  murder;  but,  in  other  felonies,  by  the  4  Geo.  IV.  c.  48, 
the  Coiurt  may  abstain  from  formally  pronouncing  in  open  Court  the  sen- 
tence of  death,  and  may  simply  recora  such  sentence. 

The  following  is  the  enactment  of  the  latter  statute,  intituled,  ''  An  act  Proooundngjudg- 
fcr  enabling  Courts  to  abstain  from  pronouncing  sentence  of  death  in  certain  "**'*'• 
capiUd  cases'' — Sect  1,  after  reciting  that  *  Whereas  it  is  expedient  that  in 
all  cases  of  felony  not  within  the  benefit  of  clergy,  except  murder,  the 
Court  before  which  the  offender  or  ofienders  shall  be  convicted  shall  be 
authorized  to  abstain  from  pronouncing  judgment  of  death,  whenever  such 
Court  shall  be  of  opinion  that,  under  the  particular  circumstances  of  any 
case,  the  offender  or  offenders  is  or  are  a  nt  and  proper  subject  or  fit  and 
proper  subjects  to  be  recommended  for  the  royal  mercy;*  enacts  "That  Court  may  abstain 
from  and  after  the  passing  of  this  act,  whenever  any  persons  shall  be  con-  J^Snceofdwui? 
victed  of  any  felony,  except  murder,  and  shall  by  law  be  excluded  the  be-  onpenoMcon- 
nefit  of  clergy  in  respect  thereof,  and  the  Court  before  which  such  offender  i^^^^i^l/t^ 
shall  be  convicted  shall  be  of  opinion  that,  under  the  particular  circumstan-  muxder. 
ces  of  the  case,  such  offender  is  a  fit  and  proper  subject  to  be  recommend- 
ed for  the  royal  mercy,  it  shall  and  may  be  lawful  for  such  Court,  if  it  shall 
think  fit  so  to  do,  to  dhrect  the  proper  officer  then  being  present  in  Court  to 
require  and  ask,  whereupon  such  officer  shall  require  and  ask,  if  such  of- 
fender hath  or  knoweth  any  thing  to  say  why  ju^:ment  of  death  should  not 
be  recorded  against  such  offender;  and  in  case  such  offender  shall  not  al- 
lege any  matter  or  thing  sufficient  in  law  to  arrest  or  bar  such  judgment, 
tl^  Court  shall  and  may,  and  is  hereby  authorized  to  abstain  from  pro- 
nouncing judgment  of  death  upon  such  onender ;  and  instead  of  pronouncing  Raodid  of  judfl^- 
audi  ju^ment,  to  order  the  same  to  be  entered  of  record,  ana  ihereuDon  ^SSi^S£S!t^ 
such  proper  officer  as  aforesaid  shall  and  may  and  is  hereby  authorizea  to  pronounced, 
enter  judgment  of  death  on  record  against  such  offender,  in  the  usual  and 
accustomed  form,  and  in  such  and  the  same  manner  as  is  now  used,  and  as 
if  judgment  of  death  had  actually  been  pronounced  in  open  Court  against 
such  offender,  by  the  Court  before  which  such  offender  shall  have  been  con- 
vieted." 

Sect  2  enacts,  "  That  a  record  of  every  such  judgment,  so  entered  as 
aforesaid,  shall  have  the  like  effect  to  all  intents  and  purposes,  and  be  fol- 
lowed by  all  the  same  consequences,  as  if  such  judgment  nad  actually  been 
pronounced  in  open  Court,  and  the  offender  nad  been  reprieved  by  the 
Court" 

Sect  3  enacts,  "  That  nothing  herein  contained  shall  extend  to  that  part  Act  not  to  extend 
of  the  united  kingdom  called  Scotlandr  ^  ^^*«***~^ 


^ubsmtnt. 

Tke  Court  ihiya^oum  touiotherday,  and  tben  give  judgment.  6  A.  7W. 


Htmptlei 
mere 


fendant  convicted  Ibr  conspiracy  before  the  conviction  ot  the  other.  5  B. 
^  C.  53S. 

Where,  on  an  indictment  against  two  persons  for  juntly  committing  a 
capttBl  felony,  the  jury  found  one  guilty  of  nich  fblony,  and  the  oUer 
guilty  of  simple  larceny,  by  which  the  prisoners  irould  be  nibject  to  two  ^*- 
tinct  judgments,  it  was  held,  that  judgment  could  not  be  given  against  both; 
but  that,  on  a  pardon  being  granted,  or  a  noU  proteqHt  entered  as  to  die  one 
who  sbx>d  on  the  verdict,  judgment  might  be  given  aeainst  the  other.  B.  v. 
mil«ad,  R.  ^  R.  344.  And  see  R.  v.  BiUUneortS,  Id.  520. 
oere  there  are  several  defendants,  a  jmnt  award  of  one  fine  sigainit 
them  all  is  erroneous;  for  it  ought  to  he  severml  against  each  defendant: 
'Otherwise,  one  who  hath  paid  his  proportionable  part  might  be  continued  in 
prison  till  all  the  others  have  also  pud  thein,  which  would  be  in  eSect  to 
punish  him  for  the  offence  of  another.  2  Hatek.  c.  48,  t.  IS. 
.  Where  an  offender  already  under  sentence  of  imprisonment  or  (ranspor- 
Istioil  fx  another  crime  is  convicted  of  felony,  it  u  enacted  by  the  7  &  8 
Qw.  IV.  c.  28,  s.  10,  that  the  Court  my  pass  a  second  sentence  on  bim, 
to  commence  after  the  expiration  of  the  first ;  and  this  indeed  seems  to  have 
been  held  proper  even  before  the  passing  of  this  act.  R.  v.  IVilkei,  i  Burr. 
2677;  R.  v.  WUiiami,  1  Leach,  536.  But  a  man  on  whom  sentence  otdealk 
ha*  been  actually  passed,  ought  not  (whilst  under  that  sentence),  to  be 
fainught  up  to  receive  judgment  fur  another  felony,  notwithstanding  he  may 
hmve  been  under  such  sentence  when  he  was  tried,  and  omitted  to  plead  his 
prior  attainder.  B.  v.  Brady,  R.^R.  268, 

iVoHPtntfin^  Iht  Judgmeni] — In  capital  esses,  before  judgment  is  pio- 
BCMiDeed  upon  the  prisimer,  the  crier  makes  proclamation,  commanding  "  all 
manner  of  persons  to  keep  silence,  whilst  sentence  of  death  is  passed  upon 
the  prisoner  at  the  bar,  (or  other  judgment  is  given  against  him),  upon 
pain  of  imprisonment."  It  is  not  necessaiy,  however,  that  this  form  should 
qmear  on  the  record,  and  its  omission  will  not  he  material.  Diek.Sett.229; 
2  Ld.  Rapn.  1469.  The  defendant,  in  ci^ital  cases,  must  be  always  asked, 
if  he  has  any  thing  to  say  why  sentence  of  death  should  not  be  paaaed  upon 
liim?  and  this  must  appear  on  tlip  record.  Com.  Dig.  Indicl.  (N) ;  4  hUi. 
Com.  575;   1  C/.i/.C.  1.700;  :;  .W/.  358.  An.i,  on  tliiK.  (!il.  ddwidulil  may 
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not  be  exercued  arbitrarily  or  oppressively.  1  ChU,  C.  L.  711.     No  new      iudombmt, 
punishment  can  be  inflicted.  Nstuic  oL 

A  judgment  contrary  to  the  verdict,  is  void. 

If  a  statute  direct,  that  the  punishment  shall  be  fine,  imprisonment,  or 
whipping;  no  two  of  these  species  of  punishment  can  be  mflicted.  B.  v. 
Homeilf  R,  ^  R.  C.  C.  253.  Yet,  where  a  statute  made  an  offence  felony, 
though  it  specified  a  particular  mode  of  punishment  for  the  offence,  it  was 
held,  that  tne  Court  might,  nevertheless,  pass  any  smaller  punishment  which 
mif ht  be  inflicted  in  a  case  of  felony.  R.  v.  Hudson,  R,  ^  R,  285. 

Now,  however,  by  the  statute  of  7  &  8  Geo.  IV.  c.  28,  s.  8,  every  person 
convicted  of  any  felony  not  punishable  with  death,  shall  be  punished  in  the 
manner  prescribed  by  the  statute  specially  relating  to  such  felony.  And 
every  person  convicted  of  any  felony,  for  which  no  punishment  is  specially 
provided,  shall  be  punished  under  mat  act,  viz.  wUh  tratuportation  for  seven 
yearsj  or  imprisonment  not  exceeding  ttoo  years;  and  if  a  male,  to  be  once, 
twice,  or  thrice  publicly  or  privately  whipped,  if  the  Court  shaU  so  think  fit. 

By  section  9  of  that  act,  where  any  offence  is  punishable  under  that  act 
with  imprisonment,  hard  labour  may  be  added  at  tne  discretion  of  the  Court, 
and  also  solitary  confinement  for  the  whole  or  any  portion  of  the  imprison- 
ment. 

And  in  the  7  &  8  Geo.  IV.  c.  29,  s.  4,  there  is  a  similar  provision  with 
respect  to  offenders  convicted,  under  that  statute,  of  larceny ;  and,  in  the 
7  &  8  Geo.  IV.  c.  30,  s.  27,  there  is  the  like  provision  with  respect  to  of- 
fenders convicted,  under  that  act,  of  any  indictable  offence  relative  to  mali- 
cious injuries  to  property.  See  title  inailciotts  Injorics  to  ^propmp,  VoL  III. 

Form  and  Record  of  Judymenf] — When  the  judgment  is  pronounced,  it  Fbcm  and  raoord 
ought,  with  all  the  preceding  matter,  to  be  entered  on  the  record.  See  various  °^  **  Judgment, 
forms,  4  Chit.  C.  L.  373,  &c. 

In  cases  of  a  traverse  at  the  sessions,  a  record  is  also  made  by  the  clerk 
of  the  peace,  comprising  a  complete  history  of  the  whole  proceedings,  the 
B^le  of  the  Court,  the  indictment,  the  process  to  compel  an  answer,  me  tra- 
verse itself,  the  trial  by  the  jury,  their  verdict,  the  judgment  of  the  Court, 
and  the  fine  assessed  by  the  magistrates.  Dick.  Sess.  155. 

An  entry  in  the  following  words,  '^  It  is  ordered,  &c.*'  is  not  h  judgment 
but  an  order;  and,  in  such  a  case,  on  error,  a  superior  Court  would  direct 
a  procedendo  to  the  inferior  Court  to  give  judgment,  and  bail  in  the  mean 
time.  R.  v.  Kenworthy,  I  B.^C.  711;  3  Z).  ^  R.  173,  S.  C. 

A  defective  judgment,  omitting  an  essential  part  of  the  judgment  required 
by  law,  is  bad.  4  Mod.  395 ;  R.  v.  Fletcher,  R  ^  R.  C.  C.  58,  ^. 

So  is  an  excessive  judgment.  R.  v  Ellis,  5  B.  ^  C.  395. 

Altering  and  Amending  the  Judgment"] — In  felonies  or  misdemeanors,  the  Altcrfiwsnd 
Court  may  alter  the  judgment  passed  before  it  becomes  matter  of  record,  JSJ^Sl*'** 
and  may  pass  another.  6  East,  328;  1  itf.  4*  ^.  442;  2  Hawk.  c.  48,  «.  ^^^ 
20;  Cmn.  Dig.  Indictment,  (N);   R.  ^  R.  60;  R.  v.  WyaU,  Id.  230.     It 
is  sometimes  done  at  the  assizes.  Id.    And  the  justices  at  sessions  have  the 
same  power  during  the  session,  because  it  is  regarded  as  only  one  day,  but 
they  cannot  do  it  at  any  subsequent  period,  unless  an  adjournment  be  en- 
tered on  the  roll.  2  Salk.  606;  Bac.  Abr.  Court  of  Sessions ;  Dick.  Sess.  IZ, 
14,  375-6.     A  fine  is  under  the  power  of  the  Court  during  the  term  in  which 
it  is  set,  and  may  be  midgatea  as  shall  be  thought  proper:  but,  after  the 
term,  it  admits  of  no  alteration.  2  Hawk.  c.  48,  s.  20. 

But  no  Court  can  make  any  alteration  when  once  the  judgment  is  so- 
lemnly entered  on  the  record;  if  any  material  defect  appear  on  the  face  of 
it,  the  judgment  may  be  reversed  by  writ  of  error.  4  Aiod.  395. 

If  the  judgment  be  passed  in  a  Court  below,  and  is  erroneous,  the 
Court  of  King's  Bench  cannot  send  it  back  to  be  amended;  5  B.^C.  399, 
400;  but  they  may  do  so  if  it  be  not  there  passed.  I  B.  ^  C.  711. 

See  fbither  as  to  amendments,  title  IBUntnlmuiit,  Vol.  I. 


(fJm^mait  <^  Deaths—As  regardi  the  eomeaneiices  of 

_„      of     judgment  of  death,  »ee  titles  aitainUer,  VoL  I.;  Jotfritun,  Vrf,  II.;  and  1 
ludgmiitrfdath.   CAS.  C.  L.  723  to  742. 

ntvmi  of  judg-  Btvertai  of  Judgimen(] — The  judgment,  if  etroneous,  may  be  reverted, 
"""■  K)metimeit>y  plea,  but  more  frequelidylij  writ  of  error;  Bndsametimei,  in 

caae  of  an  attainder,  by  act  of  ParliamenL 

Tbe  mode  of  revendng  a  Judgment  by  plea  ii  to  aeldom  adopted,  that  it 
wiU  not  be  here  noticed.  When  adopted,  it  ii  generally  in  judgmenti  of 
outlawry.  See  1  C/at.  C.  L.  743;  title  TfitOOM,  Vol  V. 

The  grounds  for  reversal  of  a  judgment  by  writ  of  error  have  been  al- 
Mady  curaorily  noticed;  the  rest  of  the  considerationt  relating  to  this 
proceeding  are  so  purely  practical,  that  it  is  deemed  beat  to  omit  them,  as 
not  ezaetiy  coming  within  the  compan  of  this  work.  See  1  CkU.  C.  L.  747 
to7ft4. 


3lttri!GRrtction* 


.A.8  to  the  Jurisdiction  of  Justices,  see  title  inttUci,  Vol.  III. ; 

V. ;  of  Constables,  see  title  CanatabUa,  Vol.  I. ;  see  also  title  SlnniiBlli),  VoL 

I,!  title  li«,  &c.  Vol  III. 

The  non-user  of  a  Court  established  for  public  use  and  benefit  will  not  de- 
prive it  of  its  jurisdiction.  R.  v.SletMrd  tif  Haeermg  AtU  Smeer,  5B.^A. 
691-2. 

A*  to  Pleaa  in  Abatement  to  the  Juriadiction,  see  title  UEUnum,  VoL  I. 


aiunird  (a). 


I.]  Orand  Jurors,  Qualificaiions,  i^c.  403 

II.  PeUi  Jurors,  409.  ^p'^o'*- 

III.  Special  Jwrors,  409  to  411. 

[6  Geo.  IV.  G.  50,  •.  80,  31,  SS,  84, 35, 86]. 

IV.  Juries  on  Triak  of  Aliens,  412. 

[6  Om.  IV.  c.  50, 1. 47]. 

V.  Oiker  Juries,  412. 

[1  Mcb.  III.  c.  4 ;  8  Hen.  VII.  c.  1]. 

VI.  LisU  of  Jurors,  412  to  415. 

[6 Geo.  IV.  c.  50,  f.  4, 5, 6, 7, 8, 9, 10,  II,  IS]. 

VII.  Suimmming,Seiuming,  Attendance,  and  Panel,  ^e.,4l5  to  4ifi6.' 

[6  Geo.  IV.  G.  50,  s.  IS,  14, 15,  16,  17, 18, 19,  fO,  il,  tf, 
88, 84, 85, 86, 89, 40, 41, 48, 48, 44, 45, 46|  7  Geo.  IV. 

G.  64,  a.  81. 

VIII.  Challenge  of  Jurors,  426  to  482. 

(1)  Several  Kinds  qf  Ckailenge,  426. 

[1  ft  8  Ph.  ft  M.  G.  10;  6  Geo.  IV.  c.  50,  •.  18, 87,88, 89» 
50;  7ft8Geo.IV.  c88,i.S]. 

(2)  Mode  if  Making  ChaUenge,  481. 

(3)  Horn  Challenge  to  be  Tried,  482. 
IX.  Talesmen,  4St. 

[6Geo.IV.  c50,  •.'87]. 
X.  Demeanor  of  Jurors,  on  giving  their  Ferdici,  ^.,  488  to  488. 

[88  Geo.  III.  c  60,  s.  1, 8, 8,  4]. 

XI.  Indemmty  and  Punishment  of  Jurors,  488  to  441. 

[6  Geo.  IV.  c.  50,  s.  51,  53, 54,  60, 61]. 

Xn.  Provisions  of  Jury  Act  as  to  Recovery  of  Penalties,  Actions,  . 
^c,  442. 

[6  Geo.  IV.  c.  50,  s.  55, 56,  57,  58,59]. 

XIII.  Savi$ig  Clauses  in  Jury  Act,  448. 

[6  Geo.  rV.  c  60,  s.  63,  64]. 

XIV.  Forms,  4^S. 

I.  QErtentO  ^ttrotS)  and  ^t  (JHualfficatlons,  $rc.,  of  ^itrots. 

The  Grand  Jury  consists  of  gentlemen  selected  out  of  tbe  county  by  the  Whu. 
sheriff,  and  returned  by  him  to  sessions  of  the  peace,  and  commissionB  of 
over  and  terminer,  and  of  gaol  delivery,  to  inquire,  present,  do,  and  execute 
aU  those  things  which,  on  the  part  of  the  King,  shaJl  then  and  diere  be  com- 
manded of  them. 

Number  </] — The  erand  jury  must  consist  of  twelve  at  least,  and  may  con-  Number, 
taio  any  greater  number  not  exceediiig  twenty  three,  in  order  that  twelve 
may  form  a  majority  of  the  jurors.  Cro.  Elix,  654;  2  Hawk.  c.  25,  «.  16; 
2  Bwrr.  1088. 

For*  if  a^number  amounting  to  two  fVdl  juries  or  more  shoidd  be  sworn,  it 
might  happen  that  a  complete  jury  of  twelve  might  find  a  bill  to  be  true, 
though  other  twelve  or  more  of  the  same  ju^  nught  reject  it  as  untrue; 
which  would  be  inconvenient  and  absurd.  2  Burr.  1088. 

It  suffices  if  twelve  of  the  grand  jurors  agree  to  the  finding,  though  the 
rest  disagree.  2  Hale,  161. 

QualiJicaUotts  of] — Every  grand  juryman  must  be  a  lawful  liege  subject;  QusUficationt. 
and,  consequently,  neither  under  attainder  of  any  treason  or  felony,  or  an 
alien,  nor  outlawed,  whether  for  a  criminal  matter,  or,  as  some  say,  in  a 


penonBl  action.  And  from  bcnce  it  seems  that  any  onewbo  ii  tinder  a  pro^ 
'■  lecution  for  any  crime  may,  by  the  common  law,  before  be  is  indicted, 
cballenee  any  of  the  persons  retunied  on  the  grand  jury  for  the  defect  of 
any  of  Die  qiulificationB  above  said.  2  Hawk.  c.  25,  *.  IC. 

Mr.  Hatokm  sayi,  it  doth  not  teem  to  be  any  where  holden  that  none 
but/rwAoJi^«  ought  to  be  returned  on  a  grand  juiy.  2  Nmelt.  e.  25,  j;  19. 
But  in  another  place  he  layt,  that,  by  the  common  law,  erery  grand  jury- 
man ought  to  be  a  freeman.  2  ffatoi.  e.  25,  1. 16.  And  Lcml  HaU  nyi, 
touching  the  yearly  value  of  the  estate  of  a  grand  juryman,  he  doth  not  lind 
■ny  thing  determined;  but  freeholders  they  ought  to  be.  2  Ifale,  155.  In  a 
later  case,  however,  leaerved  by  Mr.  Justice  Lawrenee  from  the  Oxford  Cii^ 
cnit  in  1810,  the  judges  held,  that  grand  jurora  are  not  positively  required 
to  be  freeholders.  R.  *  R.  C.  C.  177. 

By  Stat.  7&B  Wm.  III.  c.32,  g.  8,in  Yorkihire,  theyooght  to  haveSlW: 
trjeax,  freehold  or  copyhold. 


tr  of  the  House  of  Commons.  . 


LC.C.  117. 


The  qualifications  of  grand  and  petit  jurors  are  pointed  out  bv  the  recent 

' ute,  viz.  the  6  Geo.  rV.  c.50{a),  bythefiratsecttonofwhich 


impuuwled ;  and  the  31  Edw.  l.it.4; 
•DdKunuFhorSlEdw.  1.  st.  S,  c3,» 
enjoini  that  none  of  the  minister*  theit- 
in  mentioned  be  put  in  uaUet,  Jaries,  or 
inqueniwtthoDtihe fbtettr  and»maeli 


S,  &  64, 


(a)  The  following  are  the  ei 
of  the  0  Geo.  IV.  c.  50,  l  6!, 
relatJTt  to  the  repeal  of  prior 
oemiiiglurora: — 

Sect,  as  enacts,  That  tbOK  parti  of 
tbia  act  which  rekle  la  the  iuuing  of 
wanaoti  and  prectpti  for  the  return  of 
Jury  iiiCi,  the  preparation,  production, 
lefbrmacion,  and  illowance  of  those 
liMi,  the  holding  of  the  petty  teuloni  tor 
those  purposes,  (he  formation  of  >  juror't 
book,  and  the  delivery  thereof  to  the 
iheriff,  and  the  preparation  of  a  liil 
of  spedal  Jurors,  and  of  parchmenta  or 
cards  In  the  manner  hereinbefore  men- 
tioned, ihail  commence  and  lake  eSect 
■o  non  alter  the  psislng  of  this  act  ai 
the  proper  perioda  lor  doing  thou  thingi 


of  SB. 


r.  III.  ( 


10,  I 


relatn  ti 


uniihmi 

much  of  SO  Edw.  III.  c.  S^  as  relates  to 
the  punishment  of  embracers  and  cor- 
ruptjurortiandsomuchofS?  Edw.  III. 
at.  S,  c  S,  aa  preictibet  the  mode  of 
trill  where  one  parly  or  both  partiea  ate 
■liena;  snd  >o  much  of  18  Edw.  IIL  c. 
13,  ta  Electa  how  I 
and  proo&  shall  be  taken  between  id 
and  deniienj;  aad  so  mocfa  of  14  Edw. 
III.  c4,  ai  Bceorda  that  panels  of  in- 
queala  shall  be  of  the  neighbourhood t 
and  ao  much  of  34  Bdw.  til.  t.  S,  M 


L3  Qualifications y  Sfc. 

act  it  ii  enacted,  "  That  every  man,  except  as  thereinafter  excepted,  be- 
tween the  ages  of  twenty-one  years  and  sixty  years,  residing  in  any  county 
in  England,  who  shall  liave  in  his  own  name  or  in  trust  for  him,  within  the 
same  countv,  10/.  by  the  year  above  reprizes  in  lands  or  tenements,  whe- 
ther of  freehold,  copyhold,  or  customary  tenure,  or  of  ancient  demesne,  or 
in  rents  issuing  out  of  any  such  lands  or  tenements,  or  in  such  lands,  tene- 
ments, and  rents  taken  t(^ther,  in  fee  simple,  fee  tail,  or  for  the  life  of 
himself  or  some  other  person,  or  who  shall  have  within  the  same  county,  20/. 
by  the  year  above  reprizes,  in  lands  or  tenements,  held  by  lease  or  leases  for 
the  absolute  term  of  twenty-one  years,  or  some  longer  term,  or  for  any  term 
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tween  aliens  and  denizens;  and  so  much 
of  23  Hen.  VI.  c  9,  as  ordains,  that  no 
sheriff  or  undersheriff  shall  return  any 
of  their  oflBcers  or  servants  in  any  of  the 
cases  therein  mentioned ;  and  so  much 
of  33  Hen.  VJ.  c  2,  as  relates  to  the 
qualification  of  jurors  taking  indictments 
in  the  county  palatine  of  Lancaster,  and 
in  other  counties ;  and  so  much  of  8  Edw. 
IV.  c.  3,  as  relates  to  jurors  in  Middlesex ; 
and  1  Rich.  III.  c.4;  and  19  Hen.  VII. 
c.  13;  and  so  much  of  1  Hen.  VIII.  c.  8, 
as  enacts  what  qualification  every  juror 
returned  before  escheators  or  commis- 
sioners of  the  Crown  shall  have  within 
the  same  ihire  where  the  inquiry  shall  be 
made ;  and  so  much  of  3  Hen.  VII  I.  c.  2, 
as  perpetuates  that  part  of  1  Hen.  VIII. 
which  is  herein  referred  to;  and  3  Hen. 
VIII.  c.  12;  and  so  much  of  4  Hen. 
VIII.  c.  3,  and  of  5  Hen.  Vlll.  c.  5,  as 
relates  to  jurors  impanneled  for  the  trial 
of  issues  joined  in  any  of  the  Courts  at 
Westminster,  and  triable  in  the  city  of 
London;  and  so  much  of  5  Hen.VIII.  c  6, 
as  relates tojuries;  and  somuchof  22  Hen. 
VIII.  c.  1 4,  (s.  6),  as  relates  to  peremptory 
challenges  in  murder  and  felouy ;  and  so 
much  of  33  Hen.  VIII.  c.  23,  (s.  2),  as 
relates  to  challenges  for  want  of  freehold; 
and  so  much  of  34  &  35  Hen.VIII.  c.  26, 
(s.  103, 107, 108),  as  relates  to  tales,  and 
to  the  qualifications  of  jurors  in  the  cases 
therein  mentioned:  and  35  Hen.  VIII. 
c.  6 ;  and  so  much  of  1  Edw.  VI.  c.  1 2,  (s. 
1 1 ),  as  relates  to  challenges  for  the  hun- 
dred; andsomuchof  2&3  Edw.VI.c.  32, 
as  relates  to  the  said  act  of  the  35th  year 
of  king  Henry  the  eighth ;  and  4  &  5 
P.  ft  M.  c  7 ;  and  5  Elix.  c.  25 ;  and  14 
Elis.c.9;  and27Eiix.c6&c7;andso 
mncb  of  39  Elis.  c  18,  s.  32,  as  relates  to 
the  said  last-mentioned  act;  and  so  much 
of  1  W.  &  M.  St.  2,  c.  2,  (a.  1 ),  as  declares 
that  jurors  which  pass  upon  men  in  trials 
for  h%h  treason  ought  to  be  freeholders ; 
and  so  much  of  4  &  5  W.  &  M.  c  24,  (s. 
15  to  22),  as  relates  to  jurors;  and  so  much 
of  6  fr  7  W.  &  M.  c.  4,  as  relates  to 
juries;  and  7  &  8  W.  &  M.  c.  32 ;  and  so 
mocb  of  1  Anne,  st  2,  c.  13,  (s.  2  &  3),  as 
continues  the  said  act  of  the  7th  and  8th 
yeasB  of  king  William  the  third ;  and  also 
so  much  thoreof  as  reUtes  to  the  qualifi- 
▼oim  III.  £ 


cation  of  jurors  in  the  county  of  York ; 
and  so  much  of  3  &  4  Anne,  c  18,  (s.  3  to 
6),  as  relates  to  jurors;  and  so  much  of 
4  Anne,  c  16,  (s.  6,  7,  9),  as  relates  to 
writs  o(  venire  faciaSf  and  to  jurors  hav- 
ing the  view ;  and  so  much  of  7  Anne, 
c.  21,  (s.  1 1),  as  relates  to  giving  a  list  of 
the  jury  to  the  party  indicted  of  high 
treason  or  misprision  of  treason ;  and  so 
muchoflOAnne,c.l4,(s.3to6),a8relates 
to  juries  and  jurors;  and  so  much  of  9 
Geo.  I.  c.  8,  (s.  1  &  2),  as  relates  to  jurors 
and  juries ;  and  3  Geo.  II.  c  25 ;  and  4 
Geo.  II.  c.  7;  and  so  much  of  6  Geo.  II. 
c.  37,  (s.  1,  2),  as  makes  the  3  Geo.  II.  c. 
25,  and  4  Geo.  II.  c.  7,  perpetual,  and  as 
relates  to  special  juries;  andsomuchof  24 
Geo.  II.  c.  1 8,  (s.1  to  4),as  relates  to  special 
juries  and  writs  o(  venire  facias  ^  and  chal- 
lenges of  the  array ;  and  29  Geo.  II.  c. 
19;  and  so  much  of  13  Geo.  III.  c  51, 
(s.  6, 7,&  8),  as  relates  to  special  juries; 
and  1  &  2  Geo.  IV.  c.  46 ;  and  so  much 
of  5  Gea  IV.  c  106,  (s.  29),  as  relates  to 
the  qualification  of  jurors;  shall  be,  and 
the  same  are  hereby  repealed. 

Sect  63  provides,  "That  nothing  here- 
in contained  shall  be  construed  to  aliect  or 
alter  any  part  of  an  act  passed  in  the  7th 
&  8th  years  of  the  reign  of  king  William 
the  third,  intituled  An  act  that  the  solemn 
affirmation  and  declaration  of  the  peoph 
called  Quakers  shall  be  accepted  instead 
of  an  oath  in  the  usual  form ;  nor  any 
part  of  an  act  passed  in  ^e  22nd  year  of 
the  reign  of  king  George  the  second,  in- 
tituled An  act  for  enc  uraging  the  peopb 
known  by  the  name  Unitas  Fratrum,  or 
United  Brethren^  to  settle  in  his  Mi^es' 
ty's  colonies  in  America* 

Sect.  64.  "Provided  also,  That  no* 
thing  herein  contained  shall  eitend  or 
be  construed  to  extend  to  alter,  abridge, 
or  affect  any  power  or  authority  which 
any  Court  or  judge  now  hath,  or  any 
practice  or  form  in  regard  to  trials  by 
jury,jury  process,  juries,  or  jurors,  except 
in  those  cases  only  where  any  such  pow- 
er or  authority,  practice  or  form,  is  re- 
pealed or  altered  by  this  act,  or  is  or 
shall  be  inconsistent  with  any  of  the  pro- 
visions thereof,  nor  to  abridge  or  afll^ 
any  privilege  of  Parliament. 
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rjt-  of  jears  determinnble  on  any  life  ur  lives,  oi  v]\o  being  a  liouseliuliler  shall 
:x-  be  mied  or  nsarased  to  tlic  poor  rate,  or  to  the  iiilinliiteil  1iouiu>  duty  iu  the 
.  ^T-  county  of  Middlesex,  on  a  value  of  not  \esa  than  SOL,  or  in  anyother  ctninty 
on  s  raluc  of  not  leis  than  20/.,  iir  who  shall  occupy  a  house  containing  not 
less  than  fifteen  windowa,  shall  he  qiudilied  and  shall  be  liable  to  serve  on 
juries  for  the  trial  of  all  itunies  joined  in  say  of  the  King's  Courts  of  record 
at  Wntminster,  and  in  tlic  superior  Courts,  both  civil  and  eriminal,  at  the 
three  counlies  palatine,  and  in  all  Courts  of  oasiie,  AU  Priui,  oyer  and 
terminer,  and  gaol  deliver}',  such  issues  being  respectively  triable  in  the 
county  in  which  even  man  so  qualified  rcspectivtly  shall  reside,  and  shall 
also  be  iiuahRed  end  liable  to  serve  on  grand  juries  in  Courts  of  settions  of 
the  peace,  and  on  petty  juries  for  the  trial  of  oU  issues  joined  in  such  Courts 
of  sessions  of  tlie  i)cace,  and  triable  in  the  county,  riding,  or  division  in 
which  every  man  so  qualified  respectively  shnil  rcaidci  and  that  every 
man  (except  as  hereinafter  excepted)  being  between  the  aforesaid  ages,  re- 
siding in  any  county  in  Walet(ii),  and  being  there  qualified  Eo  the  extent  of 
thiee-fiftha  of  any  of  the  forgoing  qnalifieations,  shall  be  qualified  and  shell 
be  liable  to  serve  on  juries  for  the  trial  of  all  issues  joined  in  the  Courtj  of 
great  sessions,  and  on  grand  juries  in  Courts  of  sessions  of  the  peace,  end 
on  pet^  juries  for  the  trial  of  all  issues  joined  in  such  Courts  of  sesmons  of 
the  peace,  in  every  county  of  Wales(n),  in  which  eveiy  man  so  qualified  as 
last  aforeaaid  respectively  shall  reside." 
ifVMn  £xeafitiiMM]—'I))erc  are  various  fj-rnipfioiu  allowed  in  favour  of  particular 
"^•^  iodividtuli  or  profesiionsj  the  2nd  section  of  the  6  Geo.  IV.  c.  50,  enacts, 
"That  all  peets,  all  judges  of  the  King's  Coiuia  of  record  at  Westminster  and 
of  IheCourt  of  gTeatsessionBinWales(a);  all  clergymen  in  holy  orders;  all 
priesia  of  the  Itoman  Catholic  faith  who  shall  have  duly  taken  and  sub- 
scribed the  oaths  and  declarations  required  by  lawj  all  persons  who  ahidl 
teach  or  preach  in  any  congregation  of^  Protestant  dissenters,  whose  place  of 
meeting  is  duty  registered,  and  who  shall  follow  no  secular  occupaOon  ex- 
cept that  of  a  schoolmaster,  producing  a  cettificate  of  some  justice  of  the 
peace  of  their  liaving  taken  the  oaths,  and  subscribed  the  declaration  re- 
quired by  law;  all  seijcants  and  barristers  at  law  actually  practiiing;  all 
membert  of  the  society  of  doctors  of  law,  and  advocates  of  the  civil  law,  ac- 
tually practising;  all  ettomies,  solicitors,  and  proctors  dul^  admitted  in  any 
Court  of  law  or  equity,  or  of  ecclesiastical  or  admiraltv  jurisdiction,  in  whieti 
attomiea,  solicitors,  and  proctotB  have  usually  been  admitted,  actually  prae- 
liaiiig,  and  having;  duly  taken  mil  their  mil 
iich  CourU<  lit-liiiillv  F\(Tdsing   the  diilici 
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.    Sect.  3  provides,  and  enacts,  and  declares,  "  That  no  man,  not  beine  a  qualifica- 
natural  bom  subject  of  the  King,  is  or  shall  be  qualified  to  serve  on  Junes  tions,  ex- 
or  inquests,  except  only  in  the  cases  hereinafter  expressly  provided  for;  emptions,  &c. 
and  no  man  who  hath  been  or  shall  be  attainted  of  any  treason  or  felony,  Aliens  (a). 
or  convicted  of  any  crime  that  is  infamous,  unless  he  shall  have  obtained  a  Convicu,  or  out- 
free  pardon,  nor  any  man  who  is  under  outlawry  or  excommunication,  is  or  uSa,  *^*  *^***" 
shall  be  qualified  to  serve  on  juries  or  inquests  in  any  Court,  or  on  any  oc- 
casion wnatsoever." 

Sect.  48  enacts,  "  That  no  justice  of  the  peace  shall  be  siunmoned  or 
impanneled  as  a  juror,  to  serve  at  any  sessions  of  the  peace  for  the  jurisdic- 
tion of  which  he  is  a  justice." 

Sect.  49  enacts,  "  That  the  inhabitants  of  the  city  and  liberty  of  West- 
minster shall  be,  and  are  hereby  exempted  from  serving  on  any  jury  at  the 
isessions  of  the  peace  for  the  county  of  Middlesex." 

Sect.  50  enacts,  "  That  the  qualification  hereinbefore  required  for  jurors, 
and  the  regulations  for  procuring  lists  of  persons  liable  to  serve  on  juries, 
shall  not  extend  to  the  jurors  or  juries  in  any  liberties,  franchises,  cities, 
boroughs,  or  towns  corporate,  not  being  counties,  or  in  any  cities,  boroughs, 
or  towns,  being  counties  of  themselves,  which  shall  respectively  possess  any 
jiuisdiction,  civil  or  criminal ;  but  that,  in  all  such  places,  the  sneriffi,  bai- 
lifis,  or  other  ministers,  having  the  retiun  of  Junes,  shall  prepare  their 
paneb  in  the  manner  heretofore  accustomed :  provided  always,  that  no  man 
shaU  be  impanneled  or  returned  by  the  sherifiis  of  the  city  of  London,  as  a 
juror  to  try  any  issue  joined  in  his  Majesty's  Court*  of  record  at  Westmin* 
ster,  or  to  serve  on  any  jury  at  the  sessions  of  oyer  and  terminer,  gaol  deli- 
very, or  sessions  of  the  peace,  to  be  held  for  the  said  city,  who  shall  not  be 
a  householder,  or  the  occupier  of  a  shop,  warehouse,  countuig-house^  cham* 
bers,  or  ofiice,  for  the  purpose  of  trade  or  commerce,  within  the  said  city, 
and  have  lands,  tenements,  or  personal  estate,  of  the  value  of  lOOL;  and 
that  the  lifts  of  men  resident  in  each  ward  of  the  city  of  London,  who  shall 
be  so  qualified,  as  herein  mentioned,  shall  be  made  out,  with  the  pnmer 
quali^  or  addition,  and  the  place  of  abode  of  each  man,  by  the  parties  who 
have  heretofore  been  used  and  accustomed  in  each  ward  to  make  out  the 
same  respectively;  and  that  such  shop,  warehouse,  counting  house,  cham- 
bers, or  office,  as  aforesaidj  shall,  for  the  purposes  of  this  act,  be  respectively 
deemed  and  taken  to  be  the  place  of  abode  of  every  occupier  thereof;  pro- 
vided also,  that  no  man  shall  be  impanneled  or  returned  to  serve  on  any 
jury  for  the  trial  of  any  capital  ofience  in  any  county,  city,  or  place,  who 
shall  not  be  qualified  to  serve  as  a  juror,  in  civil  causes,  within  the  same 
county,  city,  or  place;  and  the  same  matter  and  cause  being  alleffed  by 
way  of  dbaUenge,  and  so  found,  shall  be  admitted  and  taken  as  a  pnndpal 
challenge;  and  the  person  so  challenged  shall  and  may  be  examined,  on 
oath,  en  the  truth  of^thc  said  matter.' 

In  towns  corporate,  trials  of  felons  shall  be  by  men  worth  40/.  in  goods, 
though  th^  have  no  freehold.  23  Hen.  VI IL  c.  13. 

And  in  3  SM.  81,  it  is  said,  that  when  the  jury  are  of  a  town  corporate, 
it  is  no  challenge  that  they  are  not  fireeholders. 

By  the  wool  act,  ^28  Geo.  III.  c.  38,  s.  74),  the  jury  to  try  any  acdon  or 
information  under  the  act  shall  be  freeholders,  to  be  summoned  out  of  any 
other  county  than  thcU  wherein  the  fact  shall  be  committed. 

By  stat  8  Hen.  VI.  c.  9,  jurors  to  inquire  of  forcible  entry  or  detainer, 
shall  have  lands  or  tenements  of  40«.  a-year. 

By  stat.  19  Hen.  VII.  c.  13,  jurors  to  inquire  of  riots  shall  have  20«.  a- 
year,  charter  land  or  freehold;  or  26«.  %d,  copyhold. 

The  jtuy  ought  to  be  men ;  yet  there  shall  oe  a  jury  of  women,  to  try  if 
a  woman  be  enceinte,  upon  the  writ  de  ventre  inspiciendo.  Tri,per  Paii,  86. 

Clergymen  cannot  be  impanneled  upon  juries.  Lamb.  396. 
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(a)  See  the  47th  sect.  po8t,4\2i  %  B.  ^  C.  417. 
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iFTCA-  By  Stat.  I  Wm.  III.  c.  18,  all,  and  19  Geo.  III.  c.  44,  diMcntin^  leacUers, 

'jj^c. qualified  under  the  toleration  act,  ere  exempted  from  serving  on  juries. 

,K  ua^i,.         Al«o  Quaketn,  by  etat  7  &  8  Wm.  III.  c.  34,  «.  6. 

By  Btat.  4  &  &  Wm.  HI.  c.  24,  s.  21,  no  virit  de  non  ponendii  in  attitu  el 
jaralit  shell  be  granted,  unless  upon  oath  made,  that  the  BUggestiona,  upon 
"^•P-      which  it  is  granted,  are  true. 

iveex-  Prescriptive  exemptions  from  serving  on  juries  are  taken  away  by  any 

statute  concerning  juries.  Jt.  v.  Pugh,  DotigL  1S8;  aud  sec  the  conclusion 

of  the  2nd  section  of  the  G  Geo.  IV.  c.50,  ante,  40(i. 

M  com-  To  prevent  too  much  burthen  being  cast  on  persons  by  iheir  frequent  at- 

■iiEud       tendance  on  grand  juries,  tlio  C  Geo.  IV.  c.  50,  s.  42,  enacts,  that  no  man 

shall  be  returned  to  serve  on  any  grand  jury,  at  any  sessions  of  the  peace 

in  England  or  Wnles,  wlio  has  served  as  a  juror  at  any  such  sesaioiu,  within 

one  year  before  in  Wales,  or  in  the  counties  of  Hereford,  Cambridge,  Hun- 

^gaon,  or  Rutland,  or  two  years  before  in  any  other  counqr,  and  fajw  a 

certificate  of  the  clerk  of  the  peace  of  having  so  served ;  and  a  fine  is  to  be 

imposed  on  the  officer  making  a  return  of  such  person,  but  the  prarifjon 

doM  not  extend  to  grand  jurors  at  the  assizes  or  great  sessions. 

lotnsnted       Ho  person  shall  be  summoned  but  those  named  in  the  warrant,  andn  a 

"■  ^'-       flue,  to  be  imposed  on  the  officer  summoning.  G  Geo.  IV.  c.  50,  a.  43, 

poH,  423. 

It  is  said  to  be  the  practice  at  sessions,  not  to  summon  those  who  are  on 
the  sheriff's  list  to  lerve  at  the  assizes.  These  excep^ons  are  cases  not  of 
disqualification,  but  of  privilege;  and,  therefore,  any  of  the  parties  returned 
may  lawfully  serve  without  objection,  if  Ihey  take  the  oath  required,  and 
possess  all  other  qualificuljons  of  grand  jurymen. 

If  duly  summoned,  persotu  must  attend  and  claim  their  privilege,  for  the 
sheriff  cannot  return  iL  2  Init.  446;   Tri.  per  Pait,  87. 

ngiit-  Mode  (^  Compeltini/ j^ttendance  of] — The  mode  of  compelling  the  attend- 

"'  SDce  of  grand  iurors  is,  in  most  respects,  so  similar  to  the  mode  of  compel- 

ling the  attendee  of  petit  jurors,  that  the  same  had  better  be  Ireatea  of 
under  one  entire  division  of  this  subject.     See^oit,  415,  et  teq. 

iwoiHi^,  Mode  t^Sttiearing,  S^cJ] — The  grand  jury  are  sworn  diligently  to  inquire, 
and  true  presentment  mue,  of  all  such  matters  and  things  as  shall  be  given 
them  in  cnai^;  to  keep  secret  the  King's  counsel,  their  fellows',  sod  their 
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The  petit  jury  for  the  trial  of  issues,  consists  of  men  of  equal  condition  What. 
with  the  party  indicted.  Their  general  duty  is  to  hear  the  evidence  for  and 
against  the  party  indicted,  to  attend  to  the  summing  up  of  that  evidence  hy 
the  judge,  with  his  comments  upon  it,  and  to  give  their  verdict  according 
to  me  evidence.  3  Inst.  30,  221.  By  the  6  Geo.  IV.  c.  50,  s.  13,  the  jury 
are  to  come  from  the  hody  of  the  county,  and  not  from  any  particular 
hundred. 

The  petit  jury,  when  sworn,  must  consist  of  the  numher  of  twelve  pre-   Number. 
cisely.  2  Hale,  161 ;  2  BL  Rep.  719.    And  they  must  all  assent  to  tlie  ver- 
dict. Id. 

The  quaUficaticnt  of  petit  jurors,  and  the  exemptions  from  serving  the  QuaiiflcaUora. 
office,  are  now  fully  pointed  out  hy  the  late  statute  6  Geo.  IV.  c.  50.   They 
have  heen  already  noticed,  antey  405,  406,  while  treating  of  grand  jiu^rs, 
and  the  reader  is  referred  thereto. 

Concerning  chaUengeSy  see  post,  426  to  432.  Challenges. 

When  the  jury  is  completed,  they  are  sworn  separately,  in  criminal  OathoC 
cases,  as  follows:   <<  You  shall  well  and  truly  try,  and  true  deliverance 
make,  between  our  sovereign  lord  the  King  and  the  prisoner  at  the  bar, 
whom  you  shall  have  in  charge,  and  a  true  verdict  give,  according  to  the 
evidence.     So  help  you  God. ' 

As  to  their  Verdict,  and  their  Demeanor  during  the  Trial,  see  poMt,  433   Verdict,  &c. 
to  437;  as  to  their  Indemnity  and  Punishment,  post,  438  to  441. 


III.  Sbpecial  %mt%. 

Special  juries  arc  usually  had  when  the  matters  to  be  tried  are  of  too 
great  a  nicety  for  common  jurors. 

A  special  jury  is  allowed  to  either  party,  except  in  treason  or  felony. 

On  a  motion  for  n  special  jury,  in  the  case  of^  R.  v.  Macartney,  for  the 
murder  of  the  Duke  of  Hamilton,  (T.  2  Geo.  I.  21  Fin.  Abr.  301).  It  was 
holden  by  Parker,  C.  J.,  tliat  there  cannot  be  a  special  jury  in  cases  of 
treason  or  fel<my;  for  the  party  must  have  the  advantage  of  challeng^ing 
twenty  in  case  of  felony,  and  thirty-five  in  case  of  high  treason,  without 
cause  shewn.  In  cases  of  special  juries,  there  are  forty-eight  brought  be- 
fore the  master,  and  he  takes  twenty-four;  so  there  cannot  be  a  rule  for  a 
good  jury,  nor  for  a  special  jur^',  m  this  case  of  trial  at  bar;  for  the  juiy 
will  be  the  same  with  or  without  such  a  rule,  for  they  are  all  good  juries 
in  Middlesex,  and  so  in  all  cases  of  jurors  at  the  bar;  and  if  there  should  .^ 
be  a  special  jury,  it  would  take  away  the  advantage  the  party  has  of  chal- 
lenging peremptorily,  although  not  of  shewing  cause.  So  no  rule  was 
made  in  this  case,  lest  the  sheriff,  in  all  other  cases,  when  there  is  no  such 
rule,  should  not  return  a  good  jury. 

The  following  are  some  of  the  enactments  of  the  6  Geo.  IV.  c.  50,  as  to  Court  may  order 
social  jurors : — Sect  30  enacts  and  declares,  "  That  it  is  and  shall  be  law-  BeSrick'brforo 
fill  for  ms  Majesty's  Courts  of  King's  Bench,  Common  Pleas,  and  Exchequer,  the  proper  officer, 
at  Westminster,  respectively,  and  for  the  judges  of  the  said  Courts  of  the 
three  counties  palatine,  an  dof  the  Courts  of  great  sessions  in  Wales  (a),  upon 
motion  made  on  behalf  of  the  King,  or  u])on  the  motion  of  any  prosecutor, 
relator,  plaintiff,  or  demandant,  or  of  any  defendant  or  tenant  in  any  case 
whatsoever,  whether  civil  or  criminal,  or  on  any  penal  statute,  excepting 
only  indictments  for  treason  or  felony,  depending  in  any  of  the  said  Courts, 
and  the  said  Courts  and  judges  respectively  arc  hereby  authorized,  in  any 
of  the  cases  before  mentioned,  to  order  tmd  appoint  a  special  jury  to  be 
struck  before  the  proper  officer  of  each  respective  Court,  for  the  trial  of  any 
issue  joined  in  any  or  the  said  cases,  and  triable  by  a  jur}',  in  such  manner 

(a)  The  1  Win.  IV.  c.  70,  abolishes  the  Welch  judicature.  See  WUtUH,  VoL  V. 


Sunns.  cii. 

aa  the  uai  Courti  respectively  have  unialljr  ordered  the  lame;  and  every 
jury  lo  struck  shall  be  the  jury  returned  for  the  trial  of  luch  iwue  (a)." 

Sect  31  enacts,  "  That  every  man  who  shall  be  described  in  the  juron' 
book  Tor  any  county  in  England  or  Wales,  or  for  the  countv  of  the  city  of 
London,  a<  an  etquirc  or  person  of  higher  d^ree,  or  as  a  banker  or  mer- 
chant, shall  be  qualified  and  liable  to  serve  on  special  juries  in  every  luch 
coim^  in  England  and  Wales,  and  in  London,  reif>ectively;  and  the  sher- 
iff of  every  county  in  England  and  Wale*,  or  his  under^eriff,  and  the 
dietiffi  of  London,  or  their  secondary,  shall,  within  ten  days  after  the  de- 
livery of  the  jurors'  book  for  the  ciurent  year  to  either  of  them,  lake  ftom 
audi  hook  the  names  of  all  men  who  shall  be  described  therein  aa  esquires, 
or  peisons  of  higher  degree,  or  aa  bankers  or  merchants,  and  shall  reflec- 
tively cause  the  names  of  all  siich  men  to  be  tairl;  and  truly  copied  out  in 
alphabetical  order,  together  with  their  respective  places  of  abode  and  addi- 
tiona,  in  a  sqiarate  list  to  be  subjoined  to  the  jurors'  book,  which  list  shall 
be  called  '  the  special  jurors'  list,'  and  shall  prefix  to  every  name  in  such 
list  ita  proper  number,  beginning  the  numhen  from  the  first  name,  and 
continuing  them  in  a  regular  arithmetical  series  down  to  the  laat  name, 
and  shall  cause  the  said  several  numbers  to  be  written  upon  distinct  mecet 
of  parchment  or  card,  being  all  as  neariy  as  maybe  of  equal  siae,  and  alter 
all  the  said  numbers  shall  have  been  ao  written,  shall  put  the  same  together 
in  a  separate  drawer  or  box,  end  shall  there  safely  keep  the  same  to  be 
used  for  the  purpose  hereinafter  mentioned." 
i>  Sect  32  enacts,  "  That  whenever  any  of  Ihe  Courts  or  Judge*  above 
,  nientioiied  shall  order  a  ipecial  jur^  to  lie  struck  before  the  proper  i^&ea 
o!  such  Court,  such  officer  shall  appoint  a  time  and  place  for  the  nomina- 
tion of  such  special  jury;  and  a  copy  of  the  rule  of  Court,  and  of  such  officer's 
appointment,  shall  he  served  on  the  undersheriff  of  the  county  in  England 
or  Wale*  in  which  the  trial  is  lo  be  had,  or  on  the  secondary  of  the  city  of 
London,  if  the  trial  is  to  be  had  there,  and  also  on  all  the  parties  who  have 
usually  been  served  with  the  same  respectively,  in  the  accustomed  man- 
ner; and  the  said  officer,  at  the  time  and  place  appointed,  being  attended 
b^  such  undersberifT  or  secondary,  or  his  agent,  who  are  hereby  re^ec- 
tivdy  required  to  bring  with  them  the  jurors  hook  and  such  qiecial  jvxon' 
U  list,  and  all  the  numbers  so  written  on  distinct  pieces  of  parchmetit  or  card 
as  ofbresaid,  shall,  in  the  presence  of  all  the  parties  m  any  of  the  casta 
afoiewud,  and  of  their  attomies,  (if  they  respectively  choose  to  attend,  or  if 
the  said  parties  or  their  attomies,  all  or  any  of  them,  do  not  attend,  ihea  in 
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difierently  take,  according  to  the  mode  of  nomination  heretofore  pursued  in         speciai. 
nominating  special  juries,  such  a  number  of  names  iron)  the  general  jurors'      jurqbs,  &c 
book,  in  addition  to  those  already  taken  from  the  special  jurors'  list,  as  shall  a  Goa  4,  c  nu 
be  required  to  make  up  ^  fVdl  number  of  forty-e%ht  names,  all  and  every 
of  wmch  forty-eight  names  shall,  in  such  case,  bo  equally  deemed  and 
taken  to  be  those  of  special  jurors;  and  the  said  officer  shall  afterwards  and  to  deliver  a 
make  <mt  for  each  party  a  list  of  the  forty-eight  names,  together  with  their  J.^*t'nam«t?" 
respective  places  of  abode  and  additions,  and,  after  having  made  out  such  ««^  v»^y>  lo  ^ 
list,  shall  return  all  the  numbers  so  drawn  out,  together  vnth  all  the  num-  ^<»*"»«rcto- 
bert  remaining  undrawn,  to  such  undersheriff  or  secondary,  or  hii  agent, 
to  be  by  such  undersherifT  or  secondary  safely  and  securely  kept  for  future 
use;  and  all  the  subsequent  proceedings  for  reducing  the  said  list,  and  all 
other  matters  whatsoever  relating  to  special  juries,  shall  remain  and  con- 
tinue in  force  as  heretofore,  except  where  the  same,  or  any  part  thereof  is 
expreesly  altered  by  this  act;  and  all  the  fees  heretofore  payable  on  the 
striking  of  special  juries  shall  continue  to  be  paid  in  tne  accustomed 
manner." 

It  seems  that  a  grand  juror,  who  found  the  bill,  ought  not  to  be  on  the  Grand  juror, 
special  jury.  K  v.  Edmonds j  4B,^J.47l;  Cook's  case,  13 St.  TV.  339. 

In  71  8  Wm.  III.  1  Salk.  405,  a  rule  was  made,  that  when  the  master  is  to  striking  the  ipeciai 
strike  a  jury,  viz.  forty-eight  out  of  the  freeholders'  book,  he  shall  give  no-  ^^^' 
lice  to  the  attomies  on  both  sides  to  be  present;  and  if  the  one  comes  and 
the  other  does  not,  he  that  appears  shall,  according  to  the  ancient  course, 
'strike  oat  twelve,  and  the  master  shall  strike  out  other  twelve  for  him  that 
is  absent 

But  if,  by  rule  of  Court,  the  master  is  ordered  to  strike  a  jury,  in  case  it 
be  not  expressed  in  such  rule  that  the  master  shall  strike  forty-eight,  and 
each  of  the  parties  shall  strike  out  twelve,  the  master  is  to  strike  twenty- 
four,  and  the  parties  have  no  liberty  to  strike  out  any.  j^non.  1  Salk.  405, 
^.8Wm.  III. 

Sect.  S4  enacts,  **  That  the  person  or  party  who  shall  apply  for  a  special  Cotitof  iperiai 
jury,  shall  pay  the  fees  for  striking  such  jury,  and  all  the  expenses  occasion-  ^^"^' 
cd  by  the  tnal  of  the  cause  by  the  same,  and  shall  not  have  any  further  or 
other  allowance  for  the  same,  upon  taxation  of  costs,  than  such  person  or 
party  would  be  entitled  unto,  in  case  the  cause  had  been  tried  by  a  common 
jury;  unless  the  judge  before  whom  the  cause  is  tried  shall,  immediately 
after  the  verdict,  certify,  under  his  hand,  upon  the  back  of  the  record,  that 
the  same  was  a  cause  proper  to  be  tried  by  a  special  jury." 

The  certificate  for  the  costs  must  be  applied  for  at  the  trial,  and  not  after. 
8  Campb.  316. 

Sect.  35  enacts,  "  That  no  juror  who  shall  serve  upon  any  qiecial  jury,  Feet  to  tpeclal 
•hall  be  idlowed,  or  take,  for  serving  on  any  such  iury,  more  than  such  rami  Jurotii 
of  money,  as  the  jndge  who  tries  me  issue  shall  think  just  and  reasonaU^ 
and  which  shall  not  exceed  the  sum  of  1/.  1«.,  except  in  causes  whereitt  4 
view  is  directed,  and  shall  have  been  had  by  such  juror." 

By  the  36th  section  the  mode  of  striking  special  jurors  in  any  county  of 
a  city  or  town,  except  in  London,  is  to  remain  as  before. 

As  to  the  summoning  special  jurors,  Bee  post,  417,  421,  &c 

If,  after  a  special  jury  has  been  struck,  the  trial  goes  ofi*for  want  of  iurors, 
no  new  jury  can  be  struck,  but  the  issue  must  be  ultimately  tried  by  tne  jtnrv 
who  were  first  appointed,  or  as  many  of  them  as  may  appear,  wim  the  ad- 
dition of  talesmen ;  5  T.  R.  453 ;  no  new  venire  issues,  but  an  aUas  distrmr 
gas,  and  upon  that  the  continuance  is  entered.  5  T,  R,  457. 

Where,  upon  the  trial  of  an  information  for  a  libel,  only  ten  special  iury- 
men  appeared,  and  two  talesmen  were  sworn  on  the  jury,  it  was  held  no 
ground  for  a  new  trial  that  the  two  of  the  non-attenmng  special  jurymen 
named  in  the  panel  had  not  been  summoned,  though  this  fact  was  not  known 
to  the  defendant  until  after  he  had  been  tried.  4B.^A.  430.  If  a  rule  be 
made  for  a  special  jury,  and  the  parties  proceed  to  trial  before  ^  common 
jur)',  the  verdict  cannot  afterwaros  be  impeached,  for  the  defendant  must 
either  make  challenge  to  the  array,  or  let  judgment  go  by  default  5  T.  R.  456. 


IV.  ^urin  OR  trials  o(  ^frns,  trc 


Alienb  and  dBnixens  are  entitled  to  demand  a  jnry  da  meiutate  Hmmit. 
The  6  Geo.  IV.  c.  50,  i.  47,  provides  and  enacta,  "  That  nothing  herein 
contained  shall  extend,  or  be  construed  to  extend,  to  deprive  any  alien  in- 
dicted or  impeached  of  any  felony  or  miademeanor,  of  the  right  of  being 
tried  by  a  jury  dt  medielale  Ungutr,  but  that,  on  the  prayer  of  every  alien 
to  indicted  or  impeached,  the  sheriff  or  other  proper  muiiiter  shall,  by  com' 
i  of  the  Court,  return  for  oue-half  of  the  jury  a  competent  number  of 
■        ■     ■    tlie  town  or  place  where  1'     ■'"    ^-'        ' 


alien*,  if  so  many  there  be  ir 


e  the  trial  i>  had,  an^ 


any;  and  that  no  such  alien  juror  ehall  be  liable  to  be  challenged  n 
of  freehold  or  of  any  other  qualification  required  by  thia  act;  but  every  mch 
alien  nuy  be  cliallenged  for  any  other  cauae,  in  like  manner  as  if  he  wera 
qualified  V  this  acL"  See  I  Chil.  C.  L.  525-6. 


K.  1  Rich.  Ill, 
ir  26f.  tjrf.  copyhold. 


V.  ©tftirgiurte. 

m,  jurors  shall  have  20*.  a^ear  fi 


In  the  Icet,  it  ia  said  by  some  books,  that  any  person  h^meniiig  to  b« 
itialioldeniiiiay, 

■jurorB,  be  compelled  by  the  steward  to  be  sworn,  whedierhe 
ba  reaident  within  the  precinct  of  the  leet  or  not ;  by  which  it 


present  at  a  court  leet,  or  to  be  riding  by  the  place  where 
for  the  want  of  jurors,  be  compelled  by  the  steward  to  be 


implied,  that  any  person  whatsoever  is  capable  of  being  put  upon  the  jury 
in  a  court  leet.  2  Havik.  c.  10,  i.  68. 

The  coroner's  jurj',  upon  inquest  taken  before  him,  are  to  be  of  theuogli- 
bouriug  towns;  but  no  qualification  by  estate  is  required  by  any  statute.  2 
Hoie,  152.  Sec  title  Conmti,  Vol.  I. 

By  Mat  3  Hen.  VII.  c.  1.  Jurors  to  inquire  <^  the  ctHiccalmentt  of  other 
inquert*  shall  have  lands  of  40t.  a-year. 


VI.  mfsts  of  ^unn- 
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Sect.  6  enacts,  *'  That  within  fourteen  days  after  the  receipt  of  such  war-        lists  of 
rant  of  the  clerk  of  the  peace,  every  high  constable  shall  issue  and  deliver  his         jurors. 
precept  (in  the  form  set  forth  in  the  schedule  hereunto  annexed,  or  as  near  6  Geo.  4,  c  so. 
thereto  as  may  be),  together  with  a  competent  number  of  the  printed  forms   High  coosubiM 
of  retuma,  to  the  churchwardens  and  overseers  of  the  poor  of  the  several  Jj  dSmSwSim* 
parishes,  and  to  the  overseers  of  the  poor  of  the  several  townships  within  his  and  oveneen 
constablewick,  requiring  them  by  such  precept  to  prepare  and  make  out  a   SSbllSrtdff  Sm- 
true  list  of  all  men  residing  withm  their  respective  parishes  and  townships,   manding  than  to 
qualified  and  liable  to  serve  as  jurors  as  aforesaid,  and  to  perform  and  com-   jjjj^*  ***** ****  J*"^ 
ply  with  all  the  requisitions  in  the  said  precept  contained'  provided  always,   where  thcf»  aw 
that  where  in  any  himdred,  lathe,  wapentake,  or  other  like  district,  there   tevcrai  high  coo- 
shall  be  more  than  one  high  constable,  in  such  case  the  clerk  of  the  peace   ^^^^jS^k^tbe 
shall  issue  and  deliver  his  warrant,  together  with  a  competent  number  of  duties  required  by 
the  precepts  and  returns  as  aforesaid,  to  every  one  of  such  high  constables,   ^^'^SS'^ 
each  of  whom  shall  be  individually  liable  for  the  due  performance  of  the  hundred, 
several  matters  commanded  in  sucn  warrant  throughout  the  whole  of  such 
hundred,  lathe,  wapentake,  or  other  like  district,  and  shall  for  the  non-per^ 
formance  thereof  be  subject  to  all  and  every  the  penalties  by  this  act  im- 
posed upon  any  high  constable ;  provided  also,  that  where,  in  any  parish 
there  shall  be  no  overseers  of  the  poor  other  than  the  churchwardens,  such 
churchwardens  shall  be  deemed  and  taken  to  be  the  churchwardens  and 
overseers  of  the  poor  of  such  parish  within  the  meanine  of  this  act,  to  all  in- 
tents and  purposes;  provided  also,  that  where  any  pansh  or  township  shall   Pwbhee,  dec. ex- 
extend  into  more  than  one  hundred,  lathe,  wapentake,  or  other  like  (ustrict,   than^e*hmidi^, 
either  in  the  same  or  different  counties,  sucn  parish  or  township  shall  be   to  be  treated  a* 
deemed  and  taken,  for  all  the  purposes  of  this  act,  to  be  within  that  hundred,   hund^^^re^ 
lathe,  wapentake,  or  other  like  district,  in  which  the  principal  church  of  parish  church  is» 
such  parish  or  township  shall  be  situate." 

Sect  7  enacts,  <*  That  it  shall  be  lawful  for  the  justices  of  the  peace  of  Justices  of  division 
any  division  in  England  or  Wales,  at  a  suecial  petty  sessions  to  be  holden  JJJJa'^Jj^Jl 
for  that  pivpose  before  the  first  day  of  July  in  any  year,  to  make  an  order  place  to  be  an- 
for  annexing  any  extra-parochial  place,  whenever  they  shall  think  it  expe-  jSJilf^,S2h*or 
dient,  to  any  parish  or  township  adjoining  thereto,  for  the  purposes  of  ttiis  towD%p,  for  the 
act,  and  a  copy  of  such  order  shall,  within  five  days  firom  the  making  there-  P^nwses  of  this 
of,  be  scr\'ed  upon  the  churchwardens  and  overseers  of  such  adjoining  pa- 
rish, or  upon  the  overseers  of  such  adjoining  township,  and  such  extra- 
parochial  place  shall  from  thence  continually  be  deemed  and  taken,  for  all 
the  purposes  of  this  act,  to  be  within  and  to  form  an  integral  part  of  such 
parish  or  township;  and  the  churchwardens  and  overseers  of  such  parish, 
and  the  overseers  of  such  township,  shall  be,  and  they  are  hereby  respec- 
tively authorized  and  required  to  make  out,  according  to  this  act,  a  true  list 
of  all  men  qualified  and  liable  to  serve  on  juries  as  aforesaid,  residing  as  well 
in  their  own  respective  parish  or  township,  as  in  the  extra-parochial  place 
thereto  annexed,  and  shall  fi-om  time  to  time  perform  and  execute  within 
such  extra-parochial  place  for  the  purposes  of  this  act,  but  for  no  other  pur- 
pose, all  and  every  tiie  same  acts,  duties,  powers,  and  authorities,  as  in 
their  own  respective  parish  or  township,  and  shall  be  as  fiilly  liable  to  the 
same  )>enalties  for  the  non-performance  thereof,  within  such  extra-parochial 
place,  as  if  they  had  in  every  instance  been  mentioned  in  this  act  with  re- 
ference to  such  extrannarochial  place." 

Sect.  8  enacts,  "  Tnat  the  churchwardens  and  overseers  of  every  parish,   Churchwardens 
and  the  overseers  of  every  township,  within  the  meaning  of  this  act,  shall  JSiS^twrSts  of 
forthwith,  after  the  receipt  of  such  precept  from  the  high  constable,  prepare  Pf"<»"  q»»*i*fied 
and  make  out  in  alphabetical  order  a  true  list  of  every  man  residing  within   with'Set^ra^* 
their  respective  parishes  or  townships,  who  shall  be  qualified  and  liable  to  deoces,  titles, 
serve  on  juries  as  aforesaid,  with  the  Christian  and  surname  written  at  full         ^'^' 
length,  and  with  the  true  place  of  abode,  the  title,  quality,  calling,  or  busi- 
ness, and  the  nature  of  the  qualification  of  every  such  man,  in  the  proper 
columns  of  the  form  of  return  set  forth  in  the  schedule  hereunto  annexed." 


(a)  See  3  &  4  Anne,  c  18,  s.  5,  repealed. 


3t>">n(.  [vr. 

Sect  8  entteta,  "  That  the  ctmrchvardenB  and  overseen  of  each  pariah, 
and  iite  averteen  of  each  township,  hsTtng  made  out  according  to  Uiii  act 
a  list  of  every  man  qualiBed  and  liable  to  bctvc  on  juriea  aa  aforcMiid,  riiall. 


li«t  upon  the  principal  door  of  every  church,  chapel,  andotherpnHic  place  of 
,  religioui  wordiip  within  their  respective  pariahes  or  townihip*,  having  lint 
nibioined  to  every  such  copy  a  notice,  stating  that  all  objection*  to  ue  HM 
will  be  heard  by  the  justices  of  the  peace  at  a  time  and  place  to  be  men- 
tioned in  luch  notice,  and  having  alio  signed  their  names  at  Ihe  foot  of  luch 
copy,  and  shall  likewise  keep  the  orieinal  list,  or  a  tnie  copy  thereof,  to  b« 
peruaed  by  any  of  the  inhabitants  of  their  respective  paiishee  or  townahipa, 
at  any  reasonable  time  during  the  three  firat  weeks  of  the  month  of  Sep- 
tember, without  any  fee  or  reward,  to  the  end  that  notice  may  be  given  <rf 
men  qualified  who  are  omitted,  or  of  men  inserted  who  ought  to  be  omitted 
out  of  auch  list ;  and  the  churchwardens  and  overseets  of  each  pariah,  and 
the  oveneers  of  each  township,  are  hereby  authoriied  to  cause  a  aufflcient 
number  of  copiea  of  such  lists,  for  the  purposes  afbresaid,  to  be  printed  at 
the  expense  of  theii-retpective  parishes  or  townships." 

SccL  10  enacts,  "  That  the  iustices  of  the  peace  in  every  diviiion  in 
'  England  and  Wales,  shall  hold  a  special  petty  sesdons  for  the  potpoaei 
herein  mentioned,  within  the  last  seven  days  of  September  in  every  year, 
on  aome  day  and  at  some  place,  of  which  notice  shall  be  given  Of  thdr 
cleik  before  the  twentieth  day  of  August  next  preceding,  to  the  Wn  oob- 
•taUe  and  to  the  churchwardens  and  overseers  of  every  pariA,  ami  to  llw 


....       ._ ._      . -a  of  each  township,  shall  then  and 

there  produce  the  list  of  men  qualified  and  liable  to  serve  on  juriea  as  afiire- 
sald,  within  their  respective  parishes  or  townships,  by  them  prepared  and 


:,  as  hereinbefore  directed,  and  shall  answer  upon 
shing  the  same  as  shall  be  put  tothei  ''' 

then  present;  and  if  any  man,  not  qualified 


tions  touching  the  same  as  shall  be  put  tothem,orany  of  them,  by  thejnatlces 
nt;  and  if  any  man,  not  qualified  and  liable  (o  serve  on  jurici  at 
albresaid,  is  Inserted  in  any  such  list,  it  shall  be  lawful  for  the  aaid  justMes, 
upon  satisfaction  from  the  oath  of  Ihe  party  complaining,  or  other  pRM^  or 
upon  their  own  knowledge,  that  he  is  not  qtiahlied  and  liaUe  to  serve  on 
juries,  to  strike  his  name  out  of  stich  lilt,  and  alio  to  itrike  thetmnt  the 
names  of  men  disabled  by  lunacy  or  imbecility  of  mind,  or  by  dea&ess, 
blindness,  or  other  permanent  infirmity  of  body,  ftumserrine  on  jiiriei;  and 
it  ahull  also  he  laiml  for  auch  Justieea  to  Insert  in  suoli  list  tlie  name  of  any 
■-    1  .1       ■  1^  nnd  likcuiae  to  rcfcinn  nnv  errora  or  oniissiinu  whicii 
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Sect  11  enacts,  *'  That  the  respective  churchwardens  and  'orerseers  of       lists  ob 
every  parish,  and  the  overseers  of  every  township,  shall,  for  their  assistance        jurors. 
in  cc»n|deting  tlie  lists,  pursuant  to  the  intent  of  this  act  (upon  reouest  made  6  Geo.  4,  c.  50. 
by  them  <ir  any  of  them  at  any  reasonable  time  between  the  nrst  day  of  Tax  anemnaita 
July  and  die nx%i  day  of  October  in  every  year,  to  any  collector  or  assessor  JeliSStedte)?* 
of  taxes,  or  to  any  other  officer  having  the  custody  of  any  duplicate  or  tax 
iwcfsment  for  such  parish  or  township),  have  free  liberty  to  inspect  any 
sach  duplicate  or  assessment,  and  take  from  thence  the  names  of  such  men 
qualified  to  serve  on  juries,  dwelling  within  their  respective  parishes  or 
townships,  as  may  appear  to  them  or  any  of  them  to  be  necessary  or  useftil^ 
and  every  Court  of  petty  sessions  and  justice  of  the  peace  shall,  upon  the 
like  request  to  any  collector  or  assessor  of  taxes,  or  any  other  officer  having 
the  cuHody  of  any  duplicate  or  tax  assessment,  or  to  any  churchwarden  or 
churcliwardens,  or  overseer  or  overseers,  having  the  custody  of  any  poor 
rale  within  their  respective  divisions,  have  the  like  free  liberty  to  inspect 
and  make  extracts  from  any  such  dunlicate,  tax  assessment,  or  poor  rate, 
for  the  purpose  of  assisting  them  in  tne  reformation  and  completion  of  the 
juiy  lists  within  their  respective  divisions." 

Sect.  12  enacts,  ''  That  the  clerk  of  the  peace  shall  keep  the  lists,  so  re-  Lfiu  to  be  kept 
tamed  by  the  high  constable  to  the  Court  of  quarter  sessions,  among  the  ^^j^^^' 
reeorda  of  the  sessions,  arranged  with  every  hundred  in  alphabetical  order,  book  to  be  ddi-* 
and  every  pariah  or  township  within  such  hundred  likewise  in  alphabetical  vend  to  iiieriir(6). 
order,  and  shall  cause  the  same  to  be  fairly  and  truly  copied  in  the  same 
order,  jbn  a  book  to  be  by  him  provided  for  that  purpose,  at  the  expense  of 
the  county,  riding,  or  division,  with  proper  columns  for  making  the  register 
hereinafter  directed,  and  shall  deliver  the  same  book  to  the  sheriflf  of  the 
county  or  his  undersheriif,  within  six  weeks  next  after  the  close  of  such 
sessions,  which  book  shall  be  called,    <  The  jurors*  book  for  the  year  '  S^i**^^?^ 

(inserting  the  calendar  year  for  which  such  book  is  to  be  in  use) ;  and  that  '^odtr 
evenr  sheriff  on  quitting  his  office  shall  deliver  the  same  to  the  succeeding  p*^^^  deliver 
shenff;  and  that  every  jurors'  book  so  prepared  shall  be  brought  into  use  on  ^'^J^  Jedforon 
the  first  day  of  January  after  it  shall  be  so  delivered  by  the  clerk  of  the  yairftomi«tJariu- 
peace  to  tne  sheriff  or  his  under  sherifi^  and  shall  be  used  for  one  year  then  *^' 
next  following." 

y  n.  Sbtramuming,  lUtumfng,  anb  ^ttenbatue  of  furors,  VixSm^ 

anlr  (iTops  of  Pinel,  ^t. 

By  a  clause  in  the  commission  of  the  peace  it  is  said,  <^  We  command  our 
sheriff  that  at  certain  days,  which  you  (the  justices)  shall  mdie  known  to 
him,  he  cause  to  come  before  you  so  many  and  such  good  and  lawful  men  of 
his  bailiwick  (as  well  within  the  liberties  as  without)  by  whom  the  truth 
shall  be  the  better  known  and  inquired  intOr" 

The  kind  of  process  to  be  issued,  in  order  to  summon  a  jury,  differs,  ac- 
cording to  the  Court  from  whence  it  is  awarded.  In  some  Courts  there 
must  be  a  particular  precept  to  tlie  sheriff,  or  writ  o^  venire  facias ;  in  others 
a  generalprecept  wiU  suffice,  or  the  whole  may  be  merely  a  command  to 
the  sheriff;  to  return  a  jury  ore  tenus,  1  Chif,  C.  L.  506. 

The  Courts  of  King  s  Bench,  or  gaol  delivery,  are  of  the  latter  descrip- 
tion, and  may  have  a  panel  returned  by  the  sneriff,  without  any  writ  to 
warrant  the  process.  9  Co,  Rep,  1184;  Ilarg,  St,  Tr.  742;  1  ChU,  C.L. 
506. 

It  seems  that  a  jury  may  not  regularly  be  returned  before  justices  of  the 
peace  in  their  sessions  by  a  bare  award  of  the  Court,  as  before  justices  of 
gaol  delivery ;  but  that  there  ought  to  be  a  particular  precept  in  the  nature 
of  a  venire  to  the  sheriff  for  that  purpose  (c),  2  Hawk,  c.  41, «.  1. 


(a)  See  3  Geo.  II.  c.  25,  s.  1,  re-  (c)  And  so,  it  seems,  justices  of  oyer 

pealed,  and  terminer  must  award  such  psrticu- 

(6)  See  7  &  8  Wm.  HI.  c.  32,  s.  4  ;  3  Inr  precept  Id,  1  ChU,  C,  L»  508. 
Geo.  II.  c.  25,  8.  2,  repealed. 


If  Mvenl  persons  Le  indicted  together  for  one  erbne,  before  aay  Court 
wbatever,  tlie  juaticcB  before  whom  the  proceeding*  txe  taken,  ma^  either 
issue  one  venire  facial  for  them  all,  or  one  for  each  reapective  individiul,  at 
their  diiKte^on.  Sir  W.  Jonei,  425;  2HauA.  c.  41,  t.  8.  It  is  in  general, 
however,  best  U>  make  several  writs  of  veitire  facia*.  2  Hait,  263. 

Tn  the  King's  Bench,  the  procesi  may  be  returnable  immediately  upon 
an  indictment  found  in  the  county  where  the  Court  sits,  whether  the  crune 
were  acluallj'  committed  there,  or,  having  taken  place  without  the  realm,  is 
made  triable  there  by  some  particular  legulatiTe  provision.  OCQ.Rtp.  118b; 
2  Intl.  568;  2HaiBk.  c.  41,  t.  3.  But  where  the  proceedings  are  removed 
by  certiorari  from  some  inferior  tribunal,  the  space  of  fifteen  ix/»  mnft  be 
sufiered  to  elapse  before  the  return,  from  the  time  of  which  die  process  is 
dated.  Id. 

Thejusdces  of  gaol  delivery  may  also  issue  process  at  common  Uw,  re- 
bimabTe  on  the  day  in  which  it  is  awarded.  4/ntt.  164;  2Haiiii.  c.  41,  (.4. 
1  of  oyer  and  tenniner,  it  seems,  might  do  so;  though 
■    '     "■'  1     .1    .  -  (,nl„  they 


2Keb.2\i,2 

where  the  p«i^  is 
t  seems,  iame  the 
ICU. 


some  contend,  that,  if  invested  with  power  underthat 
must  allow  fifteen  days  between  the  date  and  the  retui 
2Mi«'i.c.41,f.4;  1  CAtf.  C.  £.  513. 

But  justices  of  the  peace,  except  in  case  of  felony,  c 
in  prison,  or  consents  to  waive  the  formality,  cannot, 
ventre  returnable  in  a  shorter  time.  2  Haak.  e.  41,  :  4. 
C.  L.  M3.     Though,  in  those  excepted  cases,  they  may,  and  commonly  do 
try,  within  a  more  limited  period.   \  Sid.  333;  Cro.  Car.  340;  2Htnek,e.4i, 

In  cases  of  felony  it  is  agreed  (4/iuf.  164),  and  ia  the  usual  pr«ctice,  af- 
ter the  priiionGrB  are  arraigned  and  have  pleaded  to  the  country,  for  the 
justices  lo  issue  n  precept  to  the  sheriff,  in  nature  of  a  renire  factat,  which 
may  hear  teste  the  same  day  that  tlic  prisoners  plead,  commanding  the 
sheriff  to  return  twenty-four  jurors  to  try  the  issue  upon  such  a  dky;  or 
they  make  it  returnable  the  same  day  that  the  prisoner  pleads,  iw  at  the 
hour  of  one  in  the  oflemoon,  or  tlie  like;  end  this  precept  must  be  in  the 
name  and  under  the  seals  of  the  justices  or  two  of  them  (one  being  of  the 
quorum),  and  not  bnri'ly  upon  the  award  of  the  roll.  2  Hale,  261,  262. 

The  ditlrinffot  must  be  tested  on  tlie  day  on  which  the  venira  is  retum- 
ablci  and  if  it  be  tested  on  the  following,  or  any  subsequent  day,  the  pro- 
ceedings will  be  discontinued.  /{.  V.  TucAin,  2£(^A(i^.  1061;  IJtott.Sl. 


yiLJ    Summoning^  Returningy  Attendance,  Panel,  8fc. 

We  will  now  notice  some  of  the  provisions  of  the  6  Geo.  IV.  c.  50,  as  to 
the  summoning  and  returning  of  jurors. 

Sect.  13  enacts,  "  That  every  writ  of  venire  facias  juratares  for  the  trial 
of  any  issue  whatsoever,  whether  ci\'il  or  criminal,  or  on  any  penal  statute, 
in  any  of  the  Courts  in  England  or  Wales  hereinbefore  mentioned,  shall 
direct  the  sheriff  to  return  twelve  (b)  good  and  lawful  men  of  the  body  of 
his  county,  qualified  according  to  law,  and  the  rest  of  the  writ  shall  pro- 
ceed in  the  accustomed  fonn ;  and  tliat  every  precept  to  be  issued  for  the 
return  of  jurors  before  Courts  of  oyer  and  terminer,  gaol  delivery,  the  su- 
perior criminal  Courts  of  the  three  counties  palatine,  and  Courts  of  sessions 
of  the  peace  in  England,  and  before  the  Courts  of  great  sessions  and  ses- 
siona  of  the  peace  in  Wales  (c),  shall  in  like  manner  direct  the  sheriff  to  re- 
turn a  competent  number  of  good  and  lawful  men  of  the  body  of  his  coun- 
ty, quaHfiea  according  to  law,  and  shall  not  require  the  same  to  be  return- 
ed from  any  hundred  or  hundreds,  or  from  any  particular  venue  within  the 
county,  and  that  the  want  of  hundredors  shall  be  no  cause  of  challenge ;  any 
law,  custom,  or  usage  to  the  contrary  notwithstanding." 

Sect.  14  enacts,  "  That  every  sheriff,  upon  the  receipt  of  every  such  writ 
or  venire  facias  and  precept  for  the  return  of  jurors,  shall  return  the  names 
of  men  contained  in  the  jurors'  book  for  tne  then  current  year,  and  no 
others;  and  that  where  process  for  returning  a  jury  for  the  trial  of  any  of 
the  isfues  aforesaid  shall  be  directed  to  any  coroner,  elisor,  or  other  minis- 
ter, he  shall  have  free  access  to  the  jurors'  book  for  the  current  year,  and 
shall,  in  like  manner,  return  the  names  of  men  contained  therein,  and  no 
others :  provided  always,  that  if  there  shnll  be  no  jurors'  book  in  existence 
for  the  current  year,  it  shall  be  lawfid  to  return  jurors  from  the  jurors' 
book  for  the  year  preceding." 

Sect  15  enacts,  "  That  every  sheriff  or  other  minister,  to  whom  the  re- 
turn (^juries  for  the  trial  of  issues  before  any  Court  of  assize  or  Nisi  Pritu 
in  any  county  of  England,  except  the  counties  palatine,  may  belong,  shall, 
upon  his  return  of  every  writ  of  venire  facias  (unless  in  causes  intended  to 
be  tried  at  bar,  or  in  cases  where  a  special  jury  shall  be  struck  by  order  or 
rule  of  Court),  annex  a  panel  to  the  said  writ,  containing  the  names  alpha- 
betically arranged,  together  with  the  places  of  abode  and  additions,  of  a 
competent  number  of  lurors  named  in  the  jurors'  book,  and  that  the  names 
of  the  same  jurors  snail  be  inserted  in  the  panel  annexed  to  every  venire 
facias  for  the  trial  of  all  issues  at  the  same  assizes  or  sessions  of  Nisi  Prius 
iu  each  respective  county,  which  immber  of  jurors  shall  not,  in  any  county, 
be  less  than  forty-eight,  nor  more  than  seventy-two,  unless  by  the  direction 
of  the  judges  appointed  to  hold  the  assizes  or  sessions  of  Nisi  Prius  in  the 
same  county,  or  one  of  them,  who  are  and  is  hereby  empowered,  by  order 
under  their  or  his  hands  or  hand,  to  direct  a  e^reater  or  lesser  number,  and 
then  such  number  as  shall  be  so  directed  shall  be  the  number  to  be  return- 
ed; and  that  in  the  writ  of  habeas  corpora  juratorum  or  distringas f  subse- 
quent to  such  writ  of  venire  facias^  it  shall  not  be  requisite  to  insert  the 
names  of  aU  the  jurors  contained  in  such  panel,  but  it  shall  be  sufficient  to 
insert  in  the  mandatory  part  of  such  writs  respectively,  '  the  bodies  of  the 
several  persons  in  the  panel  to  this  writ  annexed  named,'  or  words  of  the 
like  import;  and  to  annex  to  such  writs  respectively  panels  containing  the 
same  names  as  were  returned  in  the  panel  to  such  venire  faciaSf  with  their 
places  of  abode  and  additions;  and  tnat  for  making  the  returns  and  panels 
aforesaid,  and  annexing  the  same  to  the  respective  writs,  the  ancient  legal 
fee,  and  no  other,  shall  be  taken;  and  that  the  men  named  in  such  panels, 
and  no  others,  shall  be  summoned  to  serve  on  juries  at  the  then  next  Court 
of  assizes  or  sessions  of  Nisi  Prius  for  the  respective  counties  named  in  such 
writs. 
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SUMMONIKO, 
&C, 

Provisions  of  6 
Geo.  it  c.  50. 

Form  of  venire 
fkcias  (a). 


«nd  of  precept  for 
Juron  at  ganl  de- 
liveries, and  sev- 
sions  of  the  peace. 


(a)  See  4  Anne,  c.  16,  s.  6  &  7;  24 
Geo.  If  c.  18,  repealed. 

(b)  In  the  esse  of  grand  juron,  the 
general  precept  that  issues  before  a  ses- 
sion, is,  to  return  twenty- four,  and  corn- 


Want  of  huudre- 
dors. 

Juries  to  be  re> 
turned  from 
Jurois'  book,  by 
thtrifT,  and  bv  co- 
mners  anddaon* 


SheriflT,  Ac.  on  re- 
turn of  writs  of 
venire  facias,  to 
annex  a  panel  of 
not  less  t  nan  forty 
eight  Jurors,  Ac 


monly  the  sheriff  returns  upon  that  pre- 
cept forty -dg^L  2iiale,26Z, 

(c)  The  1  Wm.  IV.  c.  70,  abolishes 
the  Welch  Judicature.  SecjMff,atall0, 
Vol.  V. 


3(«roK-  [VH. 

which 
,     .  Ber.or 

any  dcfcitdnnt  in  any  action  of  quart  impedit  or  replei-in,  which  ifaall  be  >o 
at  iuuF,  iholl  sue  out  any  writ  nf  reaire  facioM,  upon  which  any  writ  of 
kabnu  corpora  or  ifurriii^j  with  a  nui  pniu  shall  iasuc,  in  order  to  the  tiMl 
of  the  said  \mic  at  the  ouizcs  or  acanons  uf  Niii  Priiu,  and  shall  not  proceed 
lo  trial  at  the  tint  assizes,  or  sessions  of  \ui  Print,  after  the  teste  of  such  writ 
afhabra*  corpora  or  diitringat,  then  and  in  every  such  case  (except  when  a 
view  by  jurors  shall  be  directed,  as  hereinafter  mentioned)  such  plointiif! 
demandant,  or  defendant,  whensoever  ho  shall  think  ht  to  try  the  said  issiie 
at  any  other  assizes  or  sesiiions  of  Kiti  Proa,  shall  sue  forth  a  new  writ  of 
venire  facial,  commanding  the  shcriffto  return  anew  twelve  good  and  law- 
ful men  of  the  body  of  his  county,  qualified  according  to  law,  nnd  the  rest 
of  the  writ  shall  proceed  in  the  nccustomcd  manner;  which  writ  beinr  didy 
retained,  a  writ  of  habeat  corpora  or  dittringa*  with  a  niri  prim  thai]  issue 
thereupon  (for  which  the  some  fees  shall  be  paid  as  in  the  case  of  die 
fUnriei  haheat  corpora  or  diftriiigat  with  a  nui  priia),  upon  whidi  such 
plainti^  demandant,  or  defendant  shall  and  may  proceed  to  trial  as  lawf\ll- 
ly  and  etTectually,  lo  all  intents  and  purposes,  a*  if  no  former  writ  of  venire 
faeiat  hod  been  prosecuted  in  that  cause,  and  so  lotifi  gaaliet  as  the  cose 

B  shall  reoutre;  and  if  any  defendant  or  tenant,  in  any  action  depending  in 
any  of  the  said  Courts,  sliall  be  minded  to  bring  to  trial  any  issue  joined 
aguntt  him,  where,  by  the  practice  of  the  Court,  he  m»y  do  the  same  by 
|nwiso,  he  shall  or  may,  of  the  issuable  term  next  precedmg  such  intended 
trial  to  be  had  at  the  next  assizes  or  scssioui  of  Nui  Print,  sue  out  a  new 
renin!  facias  to  the  sheriff  in  the  tbrm  aforesaid  by  proviso,  and  prosecute 
the  (ame  by  writ  otkabcat  corpora  or  dinlringru  with  a  nui  print,  as  law- 
fully and  etTeetually,  to  all  intents  and  purposes,  as  if  no  former  writ  of 
vtnire  faeiat  had  been  sued  out  or  returned  in  that  cause,  and  to  Miet 
quotici  OS  the  matter  shall  require." 

I  Sect  17  enacts,  "  That  every  sherifT,  or  other  minister,  to  whomtiie  re- 
turn of  juries  for  the  Irial  of  cauttM  in  the  superior  Courts  of  the  laid  cmut- 
tiei  palatine  may  belong,  shall,  ten  days  at  least  before  the  said  Courts  th^ 
respectively  be  held,  aiunmnn  a  competent  number  of  men,  named  in  the 
jurors'  hook,  to  serve  on  juries  in  the  said  Courts,  so  as  such  number  be  oM 
lett  than  forty-eight,  nor  more  than  seven^'-two,  without  thediteetioat^lhc 
judge  or  jtidges  of  the  Courts  for  su<Ji  counties  palatine  respectively ;  and 
•.rm,  or  other  minister,  who  shall  summon  eucIi  jurors,  shall  rcttim  ■ 
<i  alphabeticaily  nrrniiged,  and  tlie  places  of  abode 


the  sherii 
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that  the  sheriff,  or  other  minister,  who  shall  summon  such  jurors,  shall  re-     summ oni kg, 
turn  a  list  containing  the  names,  alphabetically  arranged,  and  the  places  of  &c. 

abode  and  additions  of  the  jurors  so  summoned,  at  the  first  Court  of  the  6  0eo.4,  c.so. 
second  day  of  every  neat  sessions;  and  that  the  jurors  so  summoned,  or  a 
coinpetent  number  of  them,  as  the  judge  or  judges  of  such  great  sessions 
shall  direct,  and  no  others,  (unless  in  cases  where  a  special  jury  shall  be 
struck),  shall  be  named  in  every  panel  to  be  annexed  to  every  writ  of 
venire  facUu  juraiores,  habeas  corpora  juraforum,  and  dutringas,  which 
shall  be  issued  out  and  returnable  for  the  trial  of  causes  at  such  great  ses- 
sions. 

Sect  19  enacts,  "  That  the  sheriff,  or  other  minister,  to  whom  the  re-  Cony  of  the  panel 
turn  of  jurors  for  the  trial  of  causes  in  any  county  in  England  ^except  the  Jh^ur?Si!«^ 
counties  palatine)  may  belong,  shall  cause  to  be  made  out  an  alphabetical  the  impection'of 
list  of  the  names  of  aU  the  jurors  contained  in  the  panels  to  the  several  {hJif^/jJlilS^Ja). 
writs  of  venire  facias  annexed  as  aforesaid,  with  their  respective  places  of 
abode  and  additions;  and  the  sheriff,  or  other  minister,  to  whom  the  retiun 
of  jurors  for  the  trial  of  causes  in  any  county  palatine,  or  in  any  county  in 
Wales  (b),  may  belong,  shall  cause  to  be  made  out  in  like  manner  a  list  of  all 
the  jurors  so  summoned  in  such  respective  counties  as  aforesaid;  and  every 
such  sheriff  or  other  minister,  shall  keep  such  list  in  the  office  of  his  under- 
sheriff  or  deputy,  for  seven  days,  at  least,  before  the  sitting  of  the  next  Court 
of  assize  or  Witi  Priua,  or  the  next  Court  to  be  holden  for  any  county  pala- 
tine, or  the  next  Court  of  great  sessions,  in  any  county  in  Wales  (6) ;  and  the 
parties  in  all  causes  to  oe  tried  at  any  such  Court  of  assize  or  Nisi  PriuSy 
or  Court  of  any  county  palatine  or  ^eat  sessions,  and  their  respective  attor- 
nies,  shall,  on  demand,  have  full  hberty  to  inspect  such  list,  without  any 
fee  or  rewaxd  to  be  paid  for  inspection. 

Sect  20  provides,  and  declares,  and  enacts,  "  That  the  Court  of  King's  juries  in  all  cri- 
Bench,  and  all  Courts  of  oyer  and  terminer,  gaol  delivery,  the  superior  cri-  U{JU!,3^ii?  ** 
minal  Courts  of  the  three  counties  palatine,  and  Courts  of  sessions  of  the  fore(c). 
peace  in  England,  and  all  Courts  of  great  sessions  and  sessions  of  the  peace 
m  Wales  (&),  shall  respecdvelv  have  and  exercise  the  same  power  and  autho- 
rity as  they  have  heretofore  had  and  exercised  in  issuing  any  writ  or  pre- 
cept, or  in  making  any  award  or  order,  orally  or  otherwise,  for  the  return 
of  a  jury  for  the  trial  of  any  issue  before  any  of  such  Courts  respectively, 
or  for  toe  amending  or  enlarging  the  panel  of  jurors  returned  for  the  trial 
of  any  such  issue;  and  the  return  to  every  such  writ,  precept,  award,  or 
order,  shall  be  made  in  the  manner  heretofore  used  and  accustomed  in  such 
Courts  respectively,  save  and  except  that  the  jurors  shall  be  returned  from 
the  body  of  the  county,  and  not  from  any  hundred  or  hundreds,  or  from  any 
particular  venue  withm  the  county,  and  shall  be  qualified  according  to  this 
act" 


Sect  21  enacts,  ^  That  when  any  person  is  indicted  for  hieh  treason  or  Cm  of  the  pan 
misprision  of  treason,  in  any  Court,  other  than  the  Court  of  lung's  Bench,  IJl^litadSSf 
a  list  of  the  petit  jury,  mentioning  the  names,  profession,  and  place  of  abode  high  traMon  (di, 
of  the  jurors,  shall  be  given  at  the  same  time  that  the  copy  of  the  indict- 
ment is  delivered  to  the  party  indicted,  which  shall  be  ten  days  before  the 
arraignment,  and  in  the  presence  of  two  or  more  credible  witnesses;  and 
when  any  person  is  indicted  for  high  treason  or  misprision  of  treason,  in  the 
Court  of  King's  Bench,  a  copy  of  the  indictment  shall  be  delivered  within 
the  time  and  in  the  manner  aforesaid;  but  the  list  of  the  petit  jury,  made 
out  as  aforesaid,  may  be  delivered  to  the  party  indicted  at  any  time  after 
the  arraignment,  so  as  the  same  be  delivered  ten  days  before  the  day  of 
trial :  provided  always,  that  notliing  herein  contained  shall  anyways  extend  Exceptions, 
to  any  indictment  for  high  treason,  in  compassing  and  imagining  the  death 
of  the  King,  or  for  misprision  of  such  treason,  where  the  overt  act  or  overt 
acts  of  such  treason  alleged  in  the  indictment  shall  be  assassination  or  kill- 


(a)  See  42  Bdw.  III.  c.  11,  and  6  QSaaletf.  Vol.  III. 

Hen.  VI.  c.  8,  repealed.  ic)  See  3  Hen.  VIII.  c.  12,  repealed. 

(fr)  The  I  Wm.  IV.  c.  70,  abolishes  {d)  See  7  Anne,  c.  81,8.  7,  repealed, 
the  Welch  judicature,   &c.     See  postt 
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ir  Rny  dir^t  attt^inpt  ngainst  his  life,  or  any  direct  al- 
u'liereby  liis  life  may  be  endfljigi-red,  or  hii  per- 


counterfeiting  hii  Mnjeiily'g  eoin,  the  ^;reut  seal  or  privy  Heal,  hit  mgn 
manual  or  privy  signcl;  ur  lo  any  indictment  of  high  treason,  or  to  any 
proceedings  thereuiKiii,  ngainst  any  offender  or  offenders,  who  by  any  act  or 
acts  now  in  force  is  and  are  to  he  indicted,  arraigned,  tried,  and  convicted, 
by  Buch  like  evidence  and  in  smch  manner  as  is  used  and  allowed  agunst 
oBcnders  for  counterfeiting  his  Majesty's  coin." 
<)  Sect.  22  enocls,  "  Thivt  in  any  county  in  which  the  justices  of  assize  in 

f  |{j^   England,  or  the  justices  of  (lie  sn]ierior  Courts  of  the  said  counties  palatine, 
rMI    or  the  judges  of  the  erent  sessions  in  any  county  of  Wales  (t),  slioll  think  lit  so 
J'rt'     to  direct,   ihe  shcnlt;  or  other  minister,  to  whom  the  return  of  the  renire 
urn-    facia*  juralorrt,  or  other  procetis  fur  the  Mai  of  cansti  B(  N'm  Prim,  doth 
'^a-    belong,  shall  siimmun  and  imiianuel  such  number  of  jurors,  not  exceeding 
H-       one  hundred  and  forty-four,  ns  sucli  judges  or  Justices  respectively  shall 
'^  think  fit  lo  direct,  lo  serve  indiscriminately  on  the  criminal  and  civil  sidej 
ti>      and  tbat  where  such  judges  or  jiisliecs  respectively  shall  so  direct,  the  she- 
'^.     riff,  or  otlier  minister,  shall  divide  such  jurors  eqvi'nlly  info  two  sots,  the  first 
U        of  which  sets  shall  attend  and  sen'c  fur  so  many  inw  at  the  beginning  uf 
each  asuze  or  great  sessinns,  ns  such  judges  or  justices  respectively  shall, 
witliin  B  reasonable  time  before  tlie  commencement  of  such  assite  or  great 
sessions  respectively,  think  fit  to  direct,  and  the  other  of  whicli  sets  shall  at- 
tend and  serve  fur  the  residue  of  such  assize  or  great  sessions:  provided 
ji  be   always,  that  such  sheriff,  or  other  minister,  shall,  in  the  summons  to  the 
»^  jurors  in  each  of  sucli  sets,  siiecify  whetlier  tlie  juror  named  therein  is  in  the 
first  or  second  set,  and  nl  what  lime  the  attendance  of  such  juror  will  be 
required;  and  the  slieriff,  or  other  minister,  to  whom  the  return  uf  the 
venire  faria*  JHTiilorn,  or  other  process  for  the  trial  of  causes  at  Nin  Priat, 
doth  belong,  shall,  upon  his  return   uf  every  such  writ  or  process,  annex 
thereto  a  panel,  containing  the  names,  atphabelicolly  arranged,  together 
with  the  additions  and  places  of  abode  of  the  jurors  in  each  of  such  sets; 
and  during  the  attendance  and  service  of  the  first  of  such  sets,  the  juiy  on 
the  civil  side  shall  be  drawn  from  the  names  of  the  persons  in  that  set,  and 
during  the  attendance  and  seri'ire  uf  the  second  of  such  sets,  from  the  names 
••'      of  the   persons  in  such  second  set:   provided  always,  that   in  any  case 
i^     wherein  an  order  for  a  view  shall  have  been  obtained,  as  hereinafter  men- 
1  ot    tioned,  it  shall  be  lawful  for  the  judge  before  whom  such  case  is  to  be  tried, 
and  he  is  herelij'  required,  on  the  appKcntioa  of  llir  \ 
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money  to  be  named  in  the  nilej  for  payment  of  the  expenses  of  the  view,     summon  in  o, 
and  commanding  special  writs  of  venire  faciasy  distringas,  or  habeas  cor-  &c. 

pora  to  Issue,  by  which  the  sheriff,  or  other  minister,  to  whom  the  said  eota.  4, c. 5ft. 
writs  shall  be  directed,  shall  be  commanded  to  have  six  or  more  of  the 
jurors  named  in  such  writs,  or  in  the  panels  thereto  annexed,  (who  shall  be 
mutually  consented  to  by  the  parties,  or,  if  they  cannot  agree,  shall  be  no> 
minatea  by  the  sheriff,  or  such  other  minister  as  aforesaid),  at  the  place  in 
question,  some  convenient  time  before  the  trial,  who  then  and  there  shall 
bave  the  place  in  question  shewn  to  them  by  two  persons  in  the  said  writs 
named,  to  be  appointed  by  the  Court  or  judge;  and  the  said  sheriff,  or 
other  minister,  who  is  to  execute  any  such  writ,  shall,  by  a  special  return 
upon  the  same,  certify  that  the  view  hath  been  had  according  to  the  com- 
mand of  the  same,  and  shall  specify  the  names  of  the  viewers. ' 

Sect.  24  enacts,  "  That  where  a  view  shall  be  allowed  in  any  case,  those   viewen,  in  caw  of 
men  who  shall  have  had  the  view,  or  such  of  them  as  shall  appear  upon  the  appevance.  to  be 
jury  to  try  the  issue,  shall  be  first  sworn,  and  so  many  only  snail  be  added  jJ!i^J^tot(a)- 
to  the  viewers  who  shall  appear,  as  shall,  afler  all  defaulters  and  challenges 
allowed,  make  up  a  full  jury  of  twelve." 

Sect  25  enacts,  "  Thiat  the  summons  of  evexy  man  to  serve  on  juries,   juron  to  be  turn- 
not  being  special  juries,  in  any  of  the  Coiuls  aforesaid,  shall  be  made  by   moned  ten  day* 
the  proper  ifficer,  ten  days  at  the  least  before  the  day  on  which  the  juror  is  5SSSi2S,^f/ 
to  attend,  by  shewing  to  the  man  to  be  summoned,  or,  in  case  he  shall  be 
absent  firom  the  usual  place  of  his  abode,  by  leaving  with  some  person  there 
inhabiting,  a  note  in  writing,  under  the  hand  of  the  sheriff  or  other  proper 
officer,  containing  the  substance  of  such  summons;  and  the  summons  of  and  for  special 
every  man  to  serve  on  special  juries  in  any  of  the  Courts  aforesaid,  shall  be  l""*"  **"*«  '^•y*' 
made  by  the  like  persons,  and  m  the  like  manner  as  aforesaid,  three  days  at 
the  least  before  the  day  on  which  the  special  juror  is  to  attend:  provided  Time  for  sum- 
always,  that  this  act  shall  not  require  any  longer  time  for  summoning  any   JSJIji'^'^Sf®"'"' 
jurors  in  the  city  of  London  or  county  of  Middlesex  than  has  been  hereto-  herctofoie.*^ 
fore  by  law  required,  nor  shall  give  any  longer  time  for  the  return  of  any 
writ  of  venire  facitUy  habeas  corpora j  or  distringas,  than  has  been  heretofore 
by  law  required ;  but  that,  where  there  shall  not  be  ten  days  between  the 
awarding  of  such  writ  and  the  return  thereof,  every  juror  may  be  siun- 
moned,  attached,  or  distrained,  to  appear  at  the  day  and  time  therein  men- 
tioned, as  he  might  heretofore  have  been." 

Sect.  26  enacts,  *^  That  the  name  of  each  man  who  shall  be  summoned  Namei  of  jurors 
and  impanneled  in  anv  Court  of  assize  or  Nisi  Prius,  or  for  the  trial  of  issues  Sj^^JSSiS'and 
in  the  civil  Courts  of  tne  counties  palatine  or  great  sessions  (d),  with  the  place  balloted  for  juries 
of  his  abode  and  addition,  shall  be  written  on  a  distinct  piece  of  parchment  ^  <'*^**  courts  (c). 
or  card,  such  pieces  of  parchment  or  card  being  all  as  nearly  as  may  be  of 
equal  size,  and  shall  be  delivered  unto  the  associate  or  prothonotary  of  such 
Court,  by  the  undersheriff  of  the  county,  or  the  secondary  of  the  city  of 
London,  and  shall,  by  direction  and  care  of  such  associate  or  prothonotary, 
be  put  together  in  a  box  to  be  provided  for  that  purpose ;  and  when  anv 
issue  shall  be  brought  on  to  be  tried,  such  associate  or  prothonotary  shall, 
in  open  Court,  draw  out  twelve  of  the  said  parchments  or  cards,  one  afler 
anotner;  and  if  any  of  the  men  whose  names  shall  be  so  drawn,  shall  not 
appear,  or  shall  be  challenged  and  set  aside,  then  such  further  number,  un- 
til twelve  men  be  drawn,  who  shall  appear,  and,  after  all  just  causes  of  chal- 
lenge allowed,  shall  remain  as  fair  and  indifferent;  and  the  said  twelve 
men  so  first  drawn  and  appearing,  and  approved  as  indifferent,  their  names 
being  marked  in  the  panel,  and  they  being  sworn,  shall  be  the  jury  to  try 
the  issue,  and  the  names  of  the  men  so  drawn  and  sworn  shall  be  kept  apart 
by  themselves  until  such  jury  shall  have  given  in  their  verdict,  and  the 
same  shall  be  recorded,  or  until  such  jury  shall,  by  consent  of  the  parties, 
or  by  leave  of  the  Court,  be  discharged ;  and  then  the  same  names  shall  be 

(a)  SeeSGeo.  11.0.25,3.14, repealed.  (c)  See 3 G.l I.e. 25, 8.1 1,1 2, repealed. 

(6)  See  7  &  8  W.  HI.  c.  32,  s.  5  &  1 1,  {d)  The  1  Wm.  IV.  c.  70,  abolishes  the 

repealed.  Welch  judicature.  See  ffiUlM,  Vol.  V. 
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returned  to  the  box,  there  to  be  kept  nilh  the  other  names  remaining  at 
that  time  undrnwn,  and  ro  toliei  quolia  as  lane  as  any  issue  remaiiu  to  be 
tried:  provided  always,  that  if  any  issue  shall  be  brought  on  to  be  tried  in 
any  of  the  said  Courts,  before  the  jury,  iii  any  other  issue,  shall  have  brouKlit 
in  their  verdict  or  been  discharged,  it  shall  be  lavfiil  for  the  Court  to  order 

t  twelve  of  the  residue  of  the  said  parchments  or  cards,  not  containing  the 
names  of  any  of  the  jurors  who  shall  not  have  so  brought  in  their  verdict 
or  been  discharged,  to  be  drawn  in  such  manner  as  is  aforesaid,  for  the  tiiai 
of  the  issue  which  shall  be  bo  brought  on  to  be  tried:  provided  also,  that 
where  no  objection  shall  be  made  on  behalf  of  the  King  or  any  other  party, 
it  shall  be  lawfiil  fur  the  Court  to  try  any  issue  with  the  same  jarg  that 
shall  have  previously  tried  or  been  drawn  to  try  any  other  issue,  without 
their  names  being  relumed  to  the  box  and  re-drawn,  or  to  order  the  name 
or  names  of  any  man  or  men  on  such  jury,  whom  both  parties  may  consent 
to  withdraw,  or  who  may  be  justly  challenged  or  excused  by  ihe  Court,  to 
be  Kt  aside,  and  another  name  or  other  names  to  he  drawn  from  the  box, 
and  to  try  the  issue  with  the  residue  of  such  original  jury,  and  with  such 
man  or  men  whose  name  or  names  shall  be  so  drawn,  and  who  shall  Kppear 
and  be  approved  as  indifferent,  and  ao  loiiti  guoliei  as  long  as  any  issue  re- 
maiue  to  De  tried." 

Sect.  39.  "  That  every  sheriff  and  other  minister,  to  whom  the  retoni  of 
juries  shall  belong,  shall  be  and  is  hereby  indemnified  for  impanneling  and 
returning  any  man  named  in  the  jurors'  book,  although  he  may  not  be  quali- 
fied or  liable  to  serve  on  juries;  and  that,  if  any  shcrifF or  other  such  minis- 

'  ter  shall  wilfully  impanncl  and  return  any  man  to  serve  on  any  jury  befbre 
any  of  the  Courts  in  England  or  Wales  hereinbefore  mentioned,  (except  on 

J  the  grand  jury  at  any  assizes  or  great  sessions),  such  man's  name  not  being 
inserted  in  the  jurors'  book  for  the  current  year,  or  if  such  book  has  not 
been  delivered,  then  in  the  jurors'  book  last  delivered,  or  if  any  clerk  of  a>- 
siie,  associate,  prothonotory,  clerk  of  the  peace,  or  other  officer  of  any  of 
the  Courts  aforesaid,  shall  wiUully  record  the  appearance  of  any  nuii  so 
■ummoned  and  returned,  who  did  not  really  appear,  in  every  such  case  the 
Court  shall  and  may,  upon  examination  in  a  summary  way,  set  such  fine 
upon  such  shcrilf,  minister,  clerk  of  assize,  associate,  prothonotary,  detk  of 
toe  peace,  or  other  officer  offending,  as  the  Court  shsil  think  meet." 

Sect. 40.  "That  the  sheriff,  or  his  undersheriff,  shall,  from  time  to  time, 

,  register  alphabetically,  in  proper  columns,  to  be  prepared  in  the  jurors'  book 
for  that  purpose,  the  services  of  such  men  as  shall  be  summoned  and  shall 
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which  certificate  the  said  clerk  of  the  peace  is  hereby  required  to  give,  on 
payment  of  1«." 

Sect.  42  enacts,  **  That  no  man  shall  be  returned  as  a  juror  to  serve  at 
any  session  of  NU^  Prius  or  of  gaol  delivery,  in  the  county  of  Middlesex, 
who  has  served  as  a  juror  at  either  of  such  sessions  in  the  s<ud  county  in 
either  of  the  two  terms  or  vacations  next  immediately  preceding,  and  has 
the  sheriff's  certificate  of  having  so  served;  and  no  man  shall  be  returned 
as  a  juror  to  serve  on  trials  before  any  Court  of  assize,  Niti  PriuSy  oyer  and 
temuner,  or  gaol  delivery,  or  any  of  the  said  Ck>urts  of  the  three  counties 
palatine,  or  the  said  great  sessions,  who  has  served  as  a  juror  at  any  of 
such  Courts  within  one  year  before,  in  Wales  or  in  the  counties  of  Here- 
ford, Cambridge,  Huntingdon,  or  Rutland,  or  four  years  before  in  the 
coiunty  of  York,  or  two  years  before  in  any  other  county,  and  has  the 
sheriff's  certificate  of  having  so  served ;  and  no  man  shaU  be  returned  to 
serve  upon  any  grand  jury  ^  or  petty  f^,  at  any  sessions  of  the  peace  to  be 
holden  for  any  county,  riding,  or  division  in  England  or  Wales,  who  has 
served  as  a  juror  at  any  such  session  within  one  year  before,  in  Wales  or 
in  the  counties  of  Hereford,  Cambridge,  Huntingdon,  or  Rutland,  or  two 
years  before  in  any  other  county,  and  nas  the  certificate  of  the  clerk  of  the 
peace  of  having  so  served;  and  if  any  sheriff  or  other  minister  shall  wil- 
rally  transgress  in  any  of  the  cases  aforesaid,  the  Court  may,  and  is  hereby 
required,  on  examination  and  proof  of  every  such  offence  in  a  summary 
way,  to  set  such  fine  upon  every  such  offender  as  the  Court  shall  think 
meet :  provided,  that  nothing  herein  contained  shall  extend  to  grand  jurors 
at  the  assizes  or  great  sessions,  or  to  special  jurors." 

Sect.  43  enacts,  ''  That  no  sherifi)  undersherifij  coroner,  elisor,  bailifi^ 
or  other  officer  or  person  whatsoever,  shall,  directly  or  indirectly,  take  or 
receive  any  money  or  other  reward,  or  promise  of  money  or  reward,  to  ex- 
cuse any  man  from  serving  or  from  being  summoned  to  serve  on  juries,  or 
under  any  such  colour  or  pretence  (c) ;  and  that  no  bailiff  or  other  officer 
appointed  by  any  sheriff,  undersheriff,  coroner,  or  elisor,  to  summon  juries, 
shall  summon  any  man  to  serve  thereon,  other  than  those  whose  names  are 
specified  in  a  warrant  or  mandate,  signed  by  such  sheriff,  undersheriff 
coroner,  or  elisor,  and  directed  to  such  bailiff  or  other  officer;  and  if  any 
sheriff,  undersheriff,  coroner,  elisor,  bailiff,  or  other  officer,  shall  wilfbDy 
transgress  in  any  of  the  cases  aforesaid,  or  shall  summon  any  juror,  not 
being  a  special  juror,  less  than  ten  days  before  the  day  on  which  he  is  to  at- 
tend, or  shall  summon  any  special  iuror  less  than  three  days  before  the  day 
on  which  he  is  to  attend,  except  m  the  cases  hereinbefore  excepted,  the 
Court  of  assize,  Niti  Priwy  oyer  and  terminer,  gaol  delivery,  great  sessions. 
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6  Geo.  4,  c.  50. 

Juron  not  to  be 
•umraoned  again 
within  certain  pe- 
riod! to  aMiaea  ^). 


Nor  to  quarter 


No  money  to  be 
taken  to  excuae 
penona  from  terr- 
fag  (6). 


None  to  be  aum- 
moned  but  thoae 
named  in  the  war- 
rant. 


(a)  See  3  Geo.  II.  c.  25,  a.  4;  4  Geo. 
H.  c  7,  repealed  acta. 

(6)  See  3  Geo.  II.  c  25,  a.  6,  re- 
pealed act. 

(c)  In  R.  ▼.  Whitaker,  2  Cowp.  752, 
the  defendant  was  summoning  bailifT  to 
the  sheriff  of  Middlesex,  and  it  was  his 
province  to  summon  Jurors  to  attend  to 
try  cauicfl.  An  attachment  was  granted 
against  him,  upon  a  charge  of  demanding 
and  receiving  money  from  several  of  the 
inhabitants  to  excuse  them  from  serving, 
and  for  summoning  such  as  refused  to 
pay  him  more  frequently  than  it  came  to 
their  turn.  Being  examined  upon  inter- 
rogatories, it  appeared  to  the  Court,  upon 
the  report  of  Sir  Jame*  Burrow^  that  he 
admitted  having  received  small  sums  from 
aeveral  individuals ;  that  in  some  years  he 
had  received  in  the  whole  about  60/.  or 
70/. ;  and  in  every  year  something,  though 

F  f 


sometimes  not  more  than  20/.  But  he 
denied  ever  having  demanded  it,  or  hav- 
ing ever  been  guilty  of  partiality,  either 
in  excusing  those  who  paid  him,  or  in 
summoning  those  more  frequently  than 
he  ought  to  have  done  who  reftued  to 
pay  him.  He  swore  he  received  it  only 
as  a  Chrietmat'bojc,  which  had  been  cat- 
tomary,  and  in  no  other  view  whatever ; 
and  positively  denied  that  he  ever  acted 
with  any  partiality  in  consequence  of  its 
being  given  or  refused.  The  Court 
thought  this  to  be  a  very  bad  practicei 
and  of  very  evil  example ;  wherefore  they 
fined  him  200/.  and  ordered  him  to  be 
committed  till  paid.  They  added,  that 
the  sheriff  should  be  informed  of  this, 
and  that  it  should  be  recommended  to 
him  to  discharge  this  man  from  his  oflice 
of  summoning  bidliff. 
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PnHliiaihlih 

iiiBliliiM.  nir 

pnnfilMt  due* 


Penaltieioii 
churdiwardeni 
and  oTcneen  for 
neglecting  to  make 

OUtllStSy&C. 


•  Sk, 


S^ums.  [VII. 

or  superior  Court  €i  the  said  oounties  pahtiiie,  or  Court  of  MMions  of  the 
peace,  within  whose  jorisdictioii  the  offence  shidl  hare  been  committed,  may, 
and  is  hereby  required,  on  examination  and  proof  of  such  c^fence,  in  a  sum- 
mary way,  to  set  such  a  fine  unon  every  person  so  ofiending,  as  the  Court 
shad  think  meet,  according  to  tne  nature  of  the  offence.*' 

Sect  44  enacts,  "  That  if  any  high  constable  within  the  meaning  of  this 
act  shall,  for  fourteen  days  after  the  warrant  of  the  cleric  of  the  peace  shall 
be  served  on  him,  or  left  at  his  usual  place  d  abode,  refiise  or  n^^iect  to 
issue  and  deliver  his  precept  as  hereinbefore  directed,  to  the  churdhwaideni 
and  overseers  of  any  parisn,  or  to  the  overseers  of  any  towndiip  withm  his 
constaUewick;  Or  shall  in  like  manner  refuse  orne^ect  to  issue  anddehTcr 
his  precept  to  the  churchwardens  and  overseers  m  any  psnsh,  or  to  the 
overseers  of  any  township,  where  such  parish  or  township  extends  into  sny 
other  hundred,  lathe,  wapentake,  or  other  like  district  besides  his  own,  either 
in  the  same  or  a  different  county,  (provided  the  principal  chnrch  of  sndi 
parish  or  township  shall  be  situate  within  his  own  nundred,  laUte,  wapen- 
take, <nr  other  like  district),  or  shall  refuse  or  neslect  in  any  of  the  finnegoing 
cases  to  annex  to  the  respective  precepts  su^  a  munber  of  the  fbnns  5 
return  as  he  shall  hondjide  deem  sufficient,  or  to  deliver  such  additicmal 
number  as  may  be  demanded  of  him  by  any  churchwarden  or  overseer  as 
aforesaid,  (provided  he  has  such  additbnal  number  in  his  possession),  or,  in 
case  of  his  not  so  having  them,  shaU  refuse  <nr  neglect  to  apply  forthwith  to 
the  cleric  of  the  peace  ror  such  additional  number,  and  to  deuver  the  same 
to  the  party  so  oemanding  within  three  days  after  his  receipt  thereof;  or 
shall  on  due  notice  refuse  or  neglect  to  attend  at  any  such  jpetty  sessions  or 
such  adjournment  thereof  as  aforesaid,  or  to  receive  any  hst  or  listo  there 
tendered  by  the  justices  present,  or  to  deliver  the  same  to  the  quarter  ses- 
sions next  holden  for  the  county,  riding,  or  division,  at  the  time  and  in  die 
manner  hereinbefore  directed,  or  shall  make  any  alteration  in  any  sudi  hst 
after  his  receipt  thereof;  eveiy  such  high  constable  offending  in  any  of  the 
Ibr^oing  cases  shall,  for  every  such  ofinice,  forfeit  a  sum  not  exceemng  lOJL, 
nor  Tees  than  40#.,  at  the  disoretion  of  the  justice  before  whom  he  shaD  be 
convicted. 

Sect  45  enacts,  "  That  if  any  churchwarden  or  overseer  of  any  parish, 
or  any  overseer  of  any  township  within  the  meaning  of  this  act,  shall  refiLse 
or  n^lect  (unless  prevented  by  sickness)  to  assist  in  making  out  any  list 
required  by  this  act,  so  that  tne  same  shall  not  be  made  out  at  the  time 
and  in  the  manner  hereinbefore  directed;  or  shall  wilfully  omit  out  of  such 
list  any  man  whose  name  ought  to  be  inserted  therein,  or  shall  wilfully  in- 
sert therein  the  name  of  any  man  who  ought  to  be  omitted,  or  shall  take 
any  money  or  other  reward  for  omitting  or  inserting  *any  man  whatsoever, 
or  shall  wilfiilly  insert  therein  a  wrong  description  of  the  name,  place  oif 
abode,  title,  quality,  calling,  business,  or  the  nature  of  the  qualification  of 
any  man ;  or  shall  refuse  or  neglect,  in  case  the  number  of  forms  of  return 
delivered  by  the  high  constable  shall  be  insufficient,  to  apply  to  the  high 
constable  for  a  sufficient  number,  so  that  the  list  may  be  made  out  at  the 
time  and  in  the  manner  hereinbefore  directed;  or  shall  refuse  or  neglect  to 
fix  a  copy  of  such  list  duly  signed,  or  to  subjoih  thereto  such  notice  as 
hereinbefore  required,  on  the  principal  door  of  any  church,  chapel,  or  other 
pubUc  place  of  religious  worship  withii^  their  respective  parishes  or  town- 
ships, on  any  of  the  Sundays  on  which  the  same  ought  to  be  so  fixed ;  or 
shall  refuse  to  allow  any  inhabitant  of  their  respective  parishes  or  township? 
to  inspect  such  list,  or  a  true  copy  thereof,  gratis,  at  any  reasonable  time 
during  the  three  weeks  hereinbefore  mentioned ;  or  shall,  on  due  notice,  re- 
fuse or  neglect  to  produce  such  list  at  such  petty  sessions  as  aforesaid,  or  to 
answer  on  oath  such  questions  touching  the  same  as  shall  there  be  put,  or  to 
attend  at  such  petty  sessions,  or  any  such  adjournment  thereof  as  aforesaid; 
or  shaU  refuse  to  allow  the  said  petty  sessions,  or  any  justice  of  the  peace, 
upon  due  request,  to  inspect  or  make  any  extracts  from  the  poor  rate  of  any 
parish  or  township  within  their  respective  divisions,  for  the  purposes  herein- 
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before  mentioned,  such  rate  being  in  tbe  custody  of  the  party  so  refusing;      summoning, 
every  such  churchwarden  or  overseer  offending  in  any  of  the  foregoing  cases  &c» 

shall,  for  every  such  offence,  forfeit  a  sum  not  exceeding  10/.,  nor  less  than  6  Geo.  4,  c.  so. 
40*.,  at  the  discretion  of  the  justice  before  whom  he  shall  be  convicted;  and 
the  justice  before  whom  such  offender  shall  be  convicted  of  any  such  offence 
of  wrongful  insertion  or  omission,  shall  forthwith,  in  Mrriting  under  his  hand, 
certify  the  same  to  the  clerk  of  the  peace  of  the  coimty,  nding,  or  division 
in  wluch  the  man  or  men  so  wrongfiiUy  omitted  or  inserted  shall  reside ;  and 
the  said  clerk  of  the  peace  shall  cause  the  list  in  which  such  wrongful  in- 
sertion or  omission  snail  have  occurred  to  be  corrected  according  to  such 
certificate,  and  shall  also  give  notice  thereof  to  the  sheriff  or  undersherifl^ 
who  shall  correct  the  jurors'  book  accordingly." 

Sect.  46  enacts,  **  That  if  any  clerk  of  the  peace  shall  refuse  or  neglect  PeuUtiooncteriu 
to  cause  a  sufficient  number,  either  of  warrants,  precepts,  or  forms  of  re-  JuJC^SiecUn?*' 
turn,  to  be  printed,  in  the  manner  hereinbefore  directed,  or  shall  refuse  or  thdr  duty, 
neglect  to  issue  and  deliver  to  any  high  constable  within  the  meaning  of 
this  act,  the  warrant  and  precepts  as  hereinbefore  directed,  or  to  annex  to 
the  same  such  a  number  of  the  forms  of  return  as  he  shall  bond  fide  deem 
sufficient,  or  to  deliver  to  any  high  constable  such  additional  number  there- 
of as  he  may  apply  for,  within  three  days  after  such  application ;  or  shall 
refuse  or  neglect  to  pro\'ide  or  prepare  a  jm-ors*  book,  within  the  time  or  in 
the  manner  and  form  hereinbefore  prescribed,  or  to  deliver  the  same  to  the 
sheriff  or  undersheriffof  the  county  within  the  time  hereinbefore  prescribed, 
or  to  give  notice  to  the  sheriff  or  undersheriff  of  any  wrongful  insertion  or 
omission,  certified  to  him  by  any  justice  of  the  peace  as  aforesaid,  or  to  de- 
liver to  any  man,  who  shall,  have  been  summoned,  and  have  duly  attended 
or  served  as  a  grand  juror  or  petty  juror,  at  the  sessions  of  the  peace,  a  cer- 
tificate of  such  man's  service,  on  liis  application  and  payment  as  aforesaid, 
or  to  transmit  to  the  sheriff  or  undersheriff  a  list  of  the  men  who  shall  have 
been  so  summoned,  and  have  so  attended  or  served  within  the  time  and  in 
the  manner  hereinbefore  directed ;  or  if  any  clerk  of  any  such  petty  sessions,  to 
be  holden  as  aforesaid,  shall  refuse  or  neglect  to  give  due  notice  thereof  to 
any  high  constable,  or  to  the  churchwardens  or  overseers  of  any  parish, 
or  to  the  overseers  of  any  township  within  such  division ;  or  if  any  sheriff 
or  undersheriff  of  a  county  shall  make  or  cause  to  be  made  any  alteration 
whatsoever  in  the  list  of  jurors  contained  in  the  jurors'  book,  except  in  con- 
sequence of  the  conviction  of  the  churchwarden  or  overseer  hereinbefore  pro- 
vided for;  or  if  any  sheriff  or  undersheriff  of  a  county,  or  any  sheriff  or 
secondary  of  London,  shall  ne^glcct  or  refuse  to  provide  or  prepare  a  list  of 

rcial  jiurors  in  the  manner  and  within  the  time  nereinbefore  prescribed,  or 
Jl  wilfully  write  or  cause  to  be  written  therein  the  name  of  any  person 
not  qualified,  or  shall  wilfully  omit  thereout  the  name  of  any  person  duly 
qualified  as  a  special  juror,  or  shall  neglect  or  rcfiise  to  write,  or  cause  to  be 
written,  the  several  numbers  contained  in  such  list  upon  distinct  pieces  of 
parchment  or  card,  in  the  manner  and  within  the  time  hereinbefore  pre- 
scribed, or  shall  subtract  or  destroy,  or  by  any  default  or  neglect  lose,  any 
of  the  said  pieces  of  parchment  or  card,  or  shall  neglect  or  refuse,  upon  dis- 
covery of  such  loss,  to  supply  tlie  same  within  five  days;  or  if  any  sheriff  or 
undersheriff  of  a  county  shall  refiise  or  neglect  to  prepare,  or  keep  for  in- 
spection as  aforesaid,  a  copy  of  the  panel  in  the  cases  hereinbefore  provided 
for,  or  to  register  the  ser\'ice  of  any  juror,  as  hereinbefore  directed,  or  to 
deliver  to  any  man  who  shall  have  been  siunmoned,  and  have  didy  attended 
or  served  as  a  juror  at  any  Court  of  assize.  Nisi  Prius,  oyer  and  terminer, 
or  gaol  delivery,  or  in  any  of  the  said  Courts  of  the  three  counties  j^alatine 
or  great  sessions,  a  certificate  of  such  man's  service,  on  his  application  and 
payment  as  aforesaid;  or  shall  refuse  or  neglect,  within  ten  days  after  the 
next  succeeding  sheriff  shall  be  sworn  into  or  have  entered  upon  office,  to 
deliver  over  to  him,  as  well  all  the  jurors'  books  and  lists  that  shall  be  made 
or  prepared  in  the  year  of  his  sherifialty,  as  also  all  such  other  like  books 
and  lists  as  were  prepared  in  the  sheriffalty  of  any  of  his  predecessors,  with- 
in four  years  then  next  preceding,  and  which  were  delivered  over  to  him  by 


in  uv  oTI 
luD,|iU]it, 


3ana.  [viit.(i). 

any  of  bit  pndMawon ;  «veiy  «ucb  eleA  of  tbe  peace,  derk  of  die  petty 
■iMJiiiii.  ■hmff  oi  undeisheiiff,  sheriff  of  Loudon  of  ■ecoodMy,  ofl^n^ng  in 
tay  of  thetsidcMe*,  ihsll,  for  every  fuchoSbice,forfeh  the  mm  (tfSOl,  one 
moiety  whereof  ahall  be  to  the  use  dt  his  M^es^,  hit  hers  and  iiii  nwiiii, 
and  nie  other  moiel^,  with  fiiU  costs,  to  MicbpeTMHiai  shall  «ie  for  the  aune 

of  his  M^CB^'s  Courtt  of  lecord  at  Weatminiter,  by  actiaa  of  debt, 

int,  or  infbnnstion,  wherrin  no  teswgn,  pratectloD,  or  wager  of  law, 

« than  one  imparlance  shall  be  allowed, 
die  trial  of  so  infomutioQ  for  a  libel  by  f 

ended,  and  it  was  diacorered,  after  the  tr    .  __ 

dU  not  attend  bad  not  been  aunmuned;  nnon  a  motloii  for  a  new  trial, 
dme  being  no  suggestion  that  the  mniMian  ey  the  sheriff  waa  the  (Act  of 
eoUndon  or  an  improper  araetice,  or  to  bava  bees  pr^odicia]  to  tlte  dcAnd- 
an^  the  Court,  who  eonsioered  it  m  a  matter  entirely  m  th«r  diacratiasi,  re- 
ftMeddierule.  B.  v.HwU,  4  B.^A.43Q. 

IIm  7  Geo.  IV.  c.  64,  s.  21  macts,  "  niat  no  judgment  aAeTTerdiet  upon 
any  indictment  or  infbnnatian  for  any  felony  or  miidemeanor  shall  be  stayed 
'  «r  renned  lor  wantof  a  umiliter,  oat  by  reaann  that  the  juty  proceas  liai 
bavi  awarded  to  a  wtouk  officer  upon  aniiwuffleientNicgeetioD,iHrtbrany 
n  of  the  offleer  returning  socnpraees^  er  4^  any 
•f  diajnran,  nor  because  any  perecm  ha*  served  upon  dte  hot  iniohasnot 
bean  retomedaa  a  juror  by  the  sheriff  or  odier  officer;  aodtna^  where  tbe 
dftnea  dialed  ha*  been  created  liy  any  (tatute,  ta  (ubjected  to  a  greater 
jlii^ii  II  iif  pmiisbmml.  or  ezdndad  (hm  the  benefit  <tfde^bv  any  atatnt^ 
the  indietment  or  infbmiBtion  shall,  after  rerdict,  be  held  wiflwient  to  war- 
rant  die  punishment  preacribed  by  die  statute,  IT  it  deaeribe  die  ofibnce  in 
die  worda  of  the  statute." 


VIII.  ®tnUenge  of  %vxm%. 

r*  are  called,  either  patty  is  at  hlierty 
■  pand,  or  any  indiridud  M  the  pand. 


Wnaii  the  juror*  are  called,  either  patty  is  at  hlierty  to 
rithar  dia  wbida  pan  '  '' 


And  h 

l.OfAe  levtna  Sbtd*  ^  CkaOettge,  420  to  431. 
3.  Htm  duOti^  if  to  hi  Taken,  431. 
3.  Hoc  tkt  ChaOMge  ikaB  bt  Tritd,  432. 
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If  the  plaintiff  or  defendant  have  an  action  of  batter}'  against  the  sheriff,  or  .  cnALi.KNOEs. 
the  sheriff  against  either  party,  this  is  a  good  cause  of  challenge.  So,  if  the 
plaintiff  or  defendant  have  an  action  of  debt  against  the  sheriff;  but  other- 
wise it  is,  if  the  sheriff  have  an  action  of  debt  against  either  party.  Or  if 
the  sheriff  have  parcel  of  the  land  depending  upon  the  same  title.  Or  if  the 
sherifi*,  or  his  bailiff  which  returned  tne  jurj',  be  under  the  distress  of  cither 
party ;  or  if  the  sheriff  or  his  bailiff  be  either  of  counsel,  attorney,  officer,  or 
servant  of  either  party,  gossip,  or  arbitrator  in  the  same  matter,  and  treated 
thereof.    1  Inst,  156. 

By  6  Geo.  IV.  c.  50,  s.  28,  "  No  challenge  shall  be  taken  to  any  panel  of 
jurors  for  want  of  a  knight's  bein^  returned  in  such  panel,  nor  any  array 
quashed  by  reason  of  any  such  challenge ;  any  law,  custom,  or  usage  to  the 
contrary  notwithstanding." 

By  the  same  act,  sect  1^,  the  want  of  hundredors  shall  be  no  cause  of 
challenge.  See  the  section,  ante,  417;  and  the  former  law  on  this  subject, 
Co.  Liu.  125,  &c. 

There  can  be  no  challenge  to  the  array  on  the  ground  of  unindifferency 
in  the  master  of  the  Crown  OflSce,  he  being  the  ofhcer  of  the  Court  expressly 
appointed  to  nominate  the  jury.  The  only  remedy  in  such  a  case  is  to  ap- 
ply to  the  Court  by  motion  to  appoint  some  other  officer  to  nominate  the 
juiy.  R.  v.  Edmondsy  4  B,  4*  ^.  471. 

The  master  of  the  Crown  Office,  in  nominating  the  jury,  selected  the 
names  of  the  jurors,  and  did  not  take  them  by  chance  from  the  freeholders* 
book.  He  also  took  those  only  whose  names  bad  the  addition  of*  Esquire," 
or  of  some  higher  degree;  and  included  some  persons  who  were  m  the 
commission  of  the  peace :  the  Court  of  King's  Bench  held,  that,  in  so  do- 
ing, he  was  perfectly  right  He  also  included  in  his  nomination  some  per- 
sons who,  as  grand  jurymen,  had  found  the  indictment,  and  persisted  in  his 
opinion  as  to  their  sufficiency,  unless  the  Crown  would  consent  to  abandon 
them ;  which  was  done,  and  others  were  then  substituted  in  their  places. 
The  Court  of  King's  Bench  held  that  he  was  wrong  in  his  opinion,  but  that 
there  was  no  ground  for  presuming  partiality.  Id, 

The  sheriff  s  officer  had  neglected  to  summon  one  of  the  twenty-four 
special  jurymen  returned  on  the  panel.  Tlie  Court  of  King's  Bench  held, 
that  this  was  no  ground  of  challenge  to  the  array  for  unindtSerency  on  the 
part  of  tlie  sheriff.  Id, 

A  grand  juror,  who  found  the  bill,  ought  not,  it  seems,  to  be  on  the 
jury.  Id,  Coolct  case,  13  How,  St.  Tr,  339. 

There  can  be  no  challenge  to  the  array,  when  the  process  has  been  direct- 
ed to  elisors.   Co,  Litt.  158  a. 

As  to  challenges  on  the  trials  of  aliens,  on  account  of  jury  not  being  part- 
ly constituted  of  aliens,  see  ante,  412. 

The  subject  may  challenge  the  array  against  the  King;  as,  in  traverse  of 
an  office,  he  that  traverseUi  may  challenge  the  array;  and  so  it  is  in  case 
of  life.  1  Inst,  156. 

And  where  a  subject  may  challenge  the  array  for  unindifferency,  there 
the  King,  being  a  party,  may  also  challenge  for  the  same  cause.  1  Inst,  156. 

The  person  chtulenging  the  array  must  be  prepared  strictly  to  prove  the 
cause;  R,  v.  Savage,  R.  ^j*  M.  C.  C.  51 ;  and  he  cannot,  if  he  omit  challeng- 
ing, take  any  advantage  afterwards.  R,  v.  Sheppard,  1  Leach,  101 ;  R.  v. 
Sutton,  8  J5.  ^C.417. 

The  array  challenged  on  both  sides  shall  be  quashed.  1  Inst,  156. 

2.  Challenge  to  the  array  for  favour. — He  that  taketh  this,  must  shew  in  challenge  to  the 
certain  the  name  of  him  that  made  it,  and  in  whose  time,  and  all  in  certain-  «™y  for  favour, 
ty.  This  kind  of  challenge,  being  no  principal  challenge,  must  be  left  to 
the  discretion  and  conscience  of  the  triers.  As  if  the  plaintiff  or  defendant 
be  tenant  to  the  sheriff,  this  is  no  principal  challenge,  out  he  may  challenge 
for  favour,  and  leave  it  to  trial.  So  affinity  between  the  son  of  the  sheriff 
and  the  daughter  of  the  party,  and  the  like,  is  no  principal  challenge,  but 
to  the  favour;  but  if  the  sneriff  marry  the  daughter  of  either  party,  or  the 
like,  this  (as  hath  been  said)  is  a  principal  challenge.  1  Inst,  156. 
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But  where  the  King  ia  party,  une  shall  not  challenge  the  array  for  favour; 
because,  in  respect  of  his  sUegiance,  he  ought  to  favour  the  King  more. 
But  if  the  sheriiT  be  a  menial  servant  of  the  King,  there  the  challenge  is 
good-  1  Init.  156.  By  which  it  secmi  to  be  meant,  that  such  challenge  is 
not  good,  without  shewing  some  actiuti  pattialily  in  the  sheriSl  2  Haalc.  c. 
13,  *.  32. 

But  the  King  may  challenge  the  arraf  for  favour.  1  Iiut.  156. 

To  the  Po«(]— Challenge  to  the  polls  is  threefold : 

1.  Peremptory. — This  ia  so  called,  because  a  person  may  challenge  per- 
CDiptorily,  upon  his  own  disbke,  without  shewing  any  cause. 
E  This  peremptory  challenge  shall  not  be  allow^  tolbe  King;  it  being  pro- 
\ided  by  stat.  G  Geo.  IV.  c.  50,  s.  29,  "  That  in  all  Inquests  to  be  taken  be- 
fore any  of  the  Courts  hercinbefure  mentioned,  wherein  the  King  ia  a  Tni^, 
howsoever  it  he,  notwithslandingit  be  allegedby  them  that  sue  for  the  King, 
that  the  jurors  of  tboso  inquests,  or  some  of  them,  be  not  indifferent  for  the 
King,  yet  such  inquests  shall  uo(  remain  untaken  for  that  cause ;  but  if  they 
(hat  sue  for  the  King  will  challenge  any  of  those  jurors,  they  sball  asugn  of 
their  challenge  a  cause  certain,  and  the  tnith  of  the  some  challenge  shall 
be  inquired  of  according  tu  the  custom  of  the  Court;  and  it  shall  lie  pro- 
ceeded to  the  taking  of  the  same  inquisitions,  as  it  shall  be  found,  if  the 
challenges  be  true  or  not,  after  the  discretion  of  the  Court;  and  that  no 
peraon  arraigned  for  murder  or  felony  shall  be  admitted  to  any  peremptory 
challenge  above  the  number  of  twenty." 

And  this  peremptory  challenge  is  not  allowable  to  the  party  against  the 
Kitlg,  but  only  in  cases  of  treason  or  felony,  in  favour  of  hfe.  1  Inrt.  156. 

No  person  arraigned  for  murder  or  felony  shall  be  admitted  to  any  pei^ 
emptory  challenge  above  the  number  of  twenty.  6  Geo.  IV.  c  50,  a.  29; 
and  see  the  7&8Gco.  IV.  c.  28,  a.  3. 

In  any  treason  the  prisoner  has  his  common  law  right  of  peremptorily 
challenging  thirty-live.     See  1  &  2  P.  &  M.  c.  10. 

If  several  prisoners  are  jointly  indicted,  and  join  in  their  challenges,  they 
can  only  challenge  the  limited  number  in  [he  whole;  but  if  th^  are  tried 
separately,  then  each  of  them  may  challenge  the  whole  number.  A.  v,  Outr- 

If  the  party  challe^  above  the  proper  number,  he  shall  not  have  judg- 
ment of  death,  but  hts  challenge  stiBll  be  over-ruled,  and  he  shall  be  put 
upon  hia  trial.  Hair't  Sam.  259 ;  2  Hale,  270.     And  by  the  7  ft  8  Geo.  IV. 
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If  the  juror  be  within  the  age  of  twenty-one,  it  is  a  good  cause  of  chal-    challenges. 
lenge.  1  Inst.  157.     So,  if  a  female.  Age. 

if  a  juror  be  above  the  age  of  sixty  (a),  or  be  sick,  or  be  non-resident  in   Female. 
the  county,  he  may  sue  out  a  writ  of  privilege  for  his  discharge ;  but  if  he 
be  returned  and  appear,  he  can  neither  be  challenged  by  the  party,  nor  ex- 
cuse himself  from  serving,  if  there  be  not  enough  without  him.  2  Hawk.  c. 
43,  8.  26. 

If  the  juror  be  of  blood  or  kindred  to  either  party,  this  is  a  principal  chal-   Kindred, 
lenge ;  for  that  the  law  presumcth  that  one  kinsman  doth  favour  another, 
before  a  stranger;  and  how  far  remote  soever  he  is  of  kindred,  yet  the  chal- 
lenge is  good.  1  Inst.  157. 

Affinity,  or  alliance  by  marriage,  is  a  principal  challenge,  if  the  same  AfBnity. 
continue,  or  issue  be  had ;  otherwise  it  is  but  to  the  favour.  Id. 

If  the  iuror  be  godfather  to  the  child  of  the  plaintiff  or  defendant,  or  they  Godfkthen. 
to  his  child,  this  is  allowed  to  be  a  good  challenge,  in  our  books.  Id, 

If  a  juror  hath  part  of  the  land  that  dependetn  upon  the  same  title,  it  is   interest  in  title, 
a  principal  challenge.  Id. 

It  hath  been  allowed  a  good  cause  of  challenge,  on  the  part  of  the  pri-  Prejudice, 
soner,  that  the  juror  hath  declared  his  opinion  before  hand,  that  tlie  party 
is  guilty,  or  will  be  hanged,  or  the  like.  2  Hawk.  c.  43,  s.  28. 

But  expressions  used  by  a  juryman  previous  to  the  trial  are  not  a  cause 
of  challenge,  unless  they  can  be  referred  to  something  of  personal  ill  will 
towards  the  party  challenging.  R.  v.  Edmonds j  ^B.SfA.  492 ;  2  Hawk.  c.  43, 
s.  28. 

Likewise,  if  a  juror  gave  a  verdict  before  for  the  same  cause  or  upon  the   Prior  verdict  by 
same  title  or  matter,  though  between  other  persons.  1  Inst.  157.  the  juror. 

So,  likewise,  one  may  be  challenged,  that  he  was  indictor  of  the  plaintiff  indictor. 
or  defendant  in  the  same  cause ;  for  such  a  one,  it  may  be  thought,  will  not 
falsify  his  former  oath.  Lamb.  554;  and  see  R.  v.  Edmonds^  4  B.  ^  A.471. 
And  if  a  grand  juryman,  who  was  one  of  the  indictors  in  the  same  cause, 
be  returned  upon  the  petit  jury,  and  do  not  challenge  himself,  he  shall  be 
fined.  2  Hale,  309. 

If  a  juror  hath  been  an  arbitrator,  chosen  by  the  plaintiff  or  defendant  in  Juror  having  been 
the  same  cause,  and  hath  been  informed  thereof  or  treated  of  the  matter,  this  JS^^J!!?'"'  *° 
is  a  principal  challenge ;  otherwise,  if  he  were  chosen  indifferently  by  either 
of  the  parties.  1  Inst.  157. 

If  he  be  of  counsel,  servant,  or  of  fee  of  either  party,  it  is  a  principal  chal-  Counsel,  &c 
lenge.  1  Inst.  157. 

Also,  if  a  juryman,  before  he  be  sworn,  take  information  of  the  case,  this 
is  a  cause  of  challenge.  2  Hale,  306. 

If  any,  after  he  be  returned,  do  eat  and  drink  at  the  charge  of  either  party.    Eating  and  drink- 
it  is  a  principal  cause  of  challenge.  1  Inst.  157.  inc  at  the  cost  of  a 

But  It  is  not  a  principal  challenge  to  a  juror,  but  only  to  the  favour,  that  ^^*'^' 
the  prosecutor  was  lately  entertained  at  his  house.  SSalk.  81. 

Actions  brought  by  the  juror  against  either  of  the  parties,  or  by  either  of  Malice, 
the  parties  agamst  him,  which  imply  malice  or  displeasure,  are  causes  of 
principal  challenge ;  other  actions,  which  do  not  imply  malice  or  displea- 
sure, are  but  to  the  favour.  1  Inst.  157. 

In  a  cause  where  the  parson  of  the  parish  is  party,  and  the  right  of  the  PariJiioner. 
church  Cometh  in  debate,  a  parishioner  is  a  principal  challenge.  Id, 

If  either  party  labour  the  juror,  and  give  him  any  thing  to  give  his  ver-  Labouring  a  juror, 
diet,  this  is  a  principal  challenge :  but  if  either  party  labour  the  juror  to  ap- 
pear and  to  do  his  conscience,  this  is  no  challenge  at  all,  but  lawful  for  him 
to  do  it.  Id. 

That  the  juror  is  a  fellow  servant  with  either  party,  is  no  principal  chal-   peliow  senant. 
lenge,  but  to  the  favour.  Id. 

If  the  juror  be  attainted  or  convicted  of  treason  or  felony,  or  for  any  of-  Attainder  or  con- 
fence  to  life  or  member,  or  in  attaint  for  a  false  verdict,  or  for  perjury  as  a  victiou. 
witness,  or  in  a  conspiracy  at  the  suit  of  the  King,  or  in  any  suit,  (either  for 
the  King  or  for  any  sul^ect),  be  adjudged  to  the  pillory,  tumbril,  or  the  like, 


(a)  This  is  the  age  limited  by  6  Geo.  IV.  c.  50,  s.  1,  ante,  405. 


%maa.  tviiL(i>. 

OT  to  be  branded,  or  Bligmatizcd,  or  to  have  an;  other  corporal  piuii«hroeDt, 
whereby  he  becometh  infamous;  these,  and  the  like,  arc  principal  cauiea  erf' 
challenge.  llmt.lSS;  and  see  now  the  6  Geo.  IV  .c.  50,  e.  3,  ante,  ■i07. 

So  it  is,  if  a  man  be  outlawed  in  trespass,  debt,  or  anj  other  action;  for 
he  is  ti  lege,  and  therefore  not  a  lawliU  man.  1  Jnit.  158. 

And  old  books  have  said,  that  if  he  be  excommunicated,  he  could  not  be 
ofjiin-.  l/n«(.  15H.  But  see  now  the  53  Geo.  III.  c.  127,88.1,2,3,  arUe, 
Vol.  I.  p.  637,  and  mUBtnOa. 

But  it  is  of  no  objection  that  a  juror  has  been  sworn  by  a  wrong  Cluutian 
name,  either  in  a  criminal  or  a  civil  case. 

An  instance  of  the  former  kind  occurred  at  Newcastle  in  17S3,  where, 
•Act  the  business  of  the  crown  side  was  over,  it  was  discovered  that  Robert 
Curry,  who  served  U]>on  the  jury,  had  answered  to  the  name  of  Joseph 
Cuny  in  the  sheriff's  pannel,  and  had  been  sworn  by  that  name.  On  further 
inquny  it  appeared  that  there  was  a  person  of  the  name  of  Joseph  Cuny, 
belonging  to  Newcastle,  but  not  at  that  time  resident  within  the  county; 
tliat  Rotert  Curry  was  quaUficd  to  serve  on  juries,  and  had  been  summwied 
by  the  bailiffs  to  attend  on  the  crown  side  as  a  juryman  at  tliesc  assizes. 
All  this  was  mentioned  to  Mr.  Baron  £yre,  who,  conceiving  it  only  to  amount 
to  a  misnomer  in  the  panel  of  the  juryman  intended  to  be  returned,  and 
who  did  serve,  and  that  it  was  but  cause  of  challenge,  which,  on  being 
stated,  would  instantly  have  been  rcctilied  by  altering  the  panel,  and  that 
after  judgment  it  could  not  be  assigned  as  error,  did  not  incline  to  inter- 
pose  on  the  ground  of  a  supposed  irregularity  in  the  proceedings.  How- 
ever, on  being  pressed  by  the  counsel,  the  judge  thought  fit  to  respite  tlie 
elocution  of  a  convict  for  forgery  until  tlie  hfichaelmas  Terra  following,  that 
he  might  have  an  opportunity  of  mentioning  tlie  cose  to  the  rest  of  the 
jtidges.  And  on  the  lirst  day  of  Michaelmas  Tcnn,  17S3,  the  judges  were 
unanimously  of  opinion  that  there  was  no  ground  for  the  objection  if*  writ 
of  error  were  brought,  and  much  leas  upon  a  summary  ^plication.  Tltt 
due  <sf  a  juryman,  \2Eat1,  231,  n. 

And  in  a  cidl  case  of  H'rayv.  Thorn,  M.  18  Geo.  II.  the  Court  of  Coin- 
mou  Plea*  refused  to  set  aside  a  verdict  and  grant  a  new  trial,  because  inie 
of  the  jurors  was  named  Henry  in  the  venire,  the  kabea*  corpora,  and  the 
fOtUa,  bis  real  christian  name  being  Harry.   WUt.  Rep.  488. 

However,  where  Ricbard  Shepherd  served  on  the  jury  in  a  dvil  one, 
not  having  been  returned  on  the  Nia  Priiu  panel,  but  having  aiwwend  to 
the  name  of  Hidiurd  (ipiitor,    who  ivm  reCiimcii,    (he  Court   of  ComuMD 
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turned,  upon  his  own  application;  any  law,  custom,  or  usa^e  to  the  con-     cii\llemges. 
trary  notwithstanding;  provided  that  nothing  herein  contained  shall  extend  eceo.  4.  c 5<>. 
in  anywise  to  any  special  juror."  Nor  to  extend  to 

The  50th  section  of  the  same  act  provides,  "  That  no  man  shall  he  im-  «P«*^J»»n»- 
panneled  or  returned  to  sen-e  on  any  jury  for  the  trial  of  any  capital  of-  qS***"  unquaii- 
fence  in  any  coimty,  city*  or  place,  who  shall  not  he  qualified  to  serve  as  a 
juror  in  civil  causes  witnin  the  same  county,  city,  or  place ;  and  the  same 
matter  and  cause  being  alleged  by  way  of  chaUenge,  and  so  found,  shall  be 
admitted  and  taken  as  a  principal  challenge :  and  the  person  so  chaUenged 
shall  and  may  be  examined  on  oath  of  the  truth  of  the  said  matter."  See 
ante,  407. 

And  see  flirther,  as  to  who  are  qualified,  ante,  403  to  408. 

3.  Challenge  to  the  polls  for  favour. — This  is  when  either  party  cannot  chaileuge  to  the 
take  any  princip^  challenge,  but  sheweth  causes  of  favour,  wliich  must  be  P^Ui  ^  &vour. 
left  to  the  conscience  and  discretion  of  the  triers,  upon  hearing  their  evi- 
dence, to  find  him  favourable  or  not  favourable.     And  the  causes  of  favour 
are  infinite.     For  all  which,  the  rule  of  law  is,  that  he  must  stand  indiffer- 
ent, as  he  stands  unsworn.  1  Inst.  157. 


(2)  ^oDe  of  tailing  tj^e  ^jbaHenge. 

No  challenge  can  be  taken  either  to  the  array  or  to  tlie  polls,  until  a  fiill  Mode  of  taking 
jury  have  appeared ;  and  therefore,  where  the  challenges  are  taken  previ-  ^**®  dulknge. 
oualy,  they  are  irregularly  made.  R.  v.  Edmonds  and  othertj  4  -8.  ^  /f.  471. 

A  new  trial  will  not  be  granted,  on  the  ground  that  a  juror  was  liable  to 
be  challenged  if  the  party  had  an  opportmiity  of  making  his  challenge.  R, 
y.  Sutton,  SB.  ^C,  417. 

The  disallowing  of  a  challenge  is  not  a  ground  for  a  new  trial,  but  for  a 
venire  de  novo;  and  every  challenge  must  be  propounded  in  such  a  way  as 
that  it  may  be  put  at  the  time  upon  the  Nisi  Prtus  record,  so  that  the  ad- 
verse party  may  either  demur,  or  counterplead,  or  deny  the  matter  of 
challenge;  in  which  last  case  only  triers  are  to  be  appointed;  and,  there- 
fore, where  the  challenges  were  not  put  on  the  record,  the  defendants  were 
held  not  to  be  in  a  condition  to  ask  the  opinion  of  the  Comt  of  King's  Bench, 
as  a  matter  of  right,  upon  their  sufficiency.  R.  v.  Edmonds,  4  B.^A.All, 

It  is  not  competent  to  ask  jurj'men  (wliether  special  jurymen  or  tales- 
men) if  they  have  not,  previously  to  the  trial,  expressed  opinions  hostile  to 
the  defendants  and  their  cause,  in  order  to  found  a  challenge  to  the  polls 
on  that  ground;  but  such  expressions  must  be  proved  by  extrinsic  evi- 
dence. Id. 

He  that  hath  divers  challenges  must  take  them  all  at  once.  1  Inst.  158. 

If  a  juror  be  challenged  by  one  party,  and  after  be  tried  indifierent,  it  is 
time  enough  for  the  other  party  to  challenge  him.  Id. 

After  challenge  to  the  array,  and  trial  duly  returned,  if  the  same  party 
take  a  challenge  to  the  polls,  he  must  shew  cause  presently.  Id. 

If  a  jury  be  formerly  sworn,  if  he  be  challenged,  the  party  must  shew 
cause  presently,  and  that  cause  must  rise  since  he  was  sworn.  Id. 

When  the  King  is  party,  the  defendant  that  challengeth  for  cause  must 
shew  his  cause  presently.  Id. 

But  if  a  juroroe  challenged  between  party  and  party,  and  there  be  enough 
of  the  panel  besides,  the  cause  of  chaUenge  neeaeth  not  to  be  shewed,  un- 
less the  other  side  challenge  touts  par  avail.  Tri.  per  Pais,  143. 

If  a  man,  in  case  of  treason  or  felony,  challenge  for  cause,  and  he  be 
tried  indifferent,  yet  he  may  chaUenge  him  peremptorily.  1  Inst,  158. 

The  prisoner  must  take  all  peremptory  chaUenges  himself,  even  in  cases 
wherein  he  may  have  counsel.  2  Hawk.  c.  43,  s.  4. 

As  to  the  number  of  peremptory  chaUenges.    See  ante,  428. 

The  challenge  to  the  array  must  be  in  writing  (a) ;  but  where  the  challenge 
is  to  the  polls,  it  is  a  short  way  by  a  verbal  challenge.  Tri.  per  Pais,  1 72. 

(a)  See  form  (No.  5),  post. 
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(3)  l^ob  t|)c  efialltttstt  0!)a){  fct  Vtiea. 

o  The  challenge  of  him  who  first  cheUeoged  shall  be  fint  tried.  Truptr 
Pail,  144. 

Upon  a  challenge  to  the  array,  the  person  making  the  challenge  miut 
be  prepared  gtriclfy  to  prove  the  cause.  R.v.  Savage,  B.^M.  C.  C.  fil. 

If  the  array  be  challenged,  it  lies  in  the  discretion  of  the  Court  how  it 
shall  be  tried ;  sometimes  it  is  done  Vy  two  coroners,  and  sometimes  by  two 
of  the  jury,  with  this  difference,  that  if  the  challenge  be  for  kindred  in  the 
sheri^  it  is  most  fit  to  be  tried  by  tvo  of  the  jurors  returned;  if  the  chal- 
lenge found  in  favour  of  partiality,  then  by  any  other  two  assigned  thereun- 
to by  the  Court.  2  HaU,  215. 

When  any  challenge  is  made  to  the  polls,  if  !t  be  before  any  jurors  are 
Bwom,  the  Court  shall  choose  the  triers;  if  two  arc  swom,  they  shall  try; 
and  if  they  try  one  indifferent,  and  he  be  sworn,  then  he  and  the  two  tiien 
shall  tij  another;  and  if  another  be  tried  indifferent,  and  he  be  sworn,  thep 
the  two  triers  cease,  and  the  two  that  be  swam  on  the  jury  shall  try  the 
rest.  If  the  plaintiff  cludlenge  ten,  and  the  defendant  one,  and  the  twelfth 
is  sworn,  because  one  cannot  Xry  idune,  there  shall  be  added  to  him  one 
challenged  by  the  plaintiff,  and  another  by  the  defendant  Fhich,  112;  I 
Iiut.  1S8. 

The  trier's  oath  is,  "  Yoa  shall  well  and  traty  try,  ichelher  A.  B.  (the 
joiTinan  challenged)  ilaad  indifferent  betmeen  the  parliei  to  tkit  ittue :  So 
htkym  God."  1  Salk.  152. 

If  the  cause  of  challenge  touch  the  dishonour  or  discredit  of  (he  juror,  he 
shall  not  be  examined  on  his  oath ;  but  in  other  cases  he  ahsll  be  examined 
on  his  oath,  to  inform  the  triers.  1  Inil.  158;  1  Stdk.  153;  and  see  fi  Geo. 
IV.  c.  50,  s.  50,  an(f,  407. 

Therefore,  a  juryman  Is  not  to  be  naked  whether  he  has  not,  prerioully 
to  the  trial,  expressed  opinions  hostile  to  the  defendant  and  his  cause;  but 
such  expressions  must  be  proved  by  extrinsic  evidence.  R.  v.  Edattmit,  4 
A  4-^.492. 

If  the  arrav  be  auashed  against  the  sherifT,  the  process  of  oenirt  faeia* 
juratorei  shall  be  directed  to  the  coroners:  if  against  any  of  the  coronen, 
then  process  shall  be  awarded  to  the  rest;  if  iwainst  all  of  them,  then  the 
Court  shall  appoint  certain  elisors  (so  named  ah  eUgendo),  against  whoM 
:0  challenge  shall  be  taken  to  (he  array,  because  (hey  were  appoint- 
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minister  aforesaid  shall,  at  such  command  of  the  Court,  return  such  men      tales& 
duly  Qualified  as  shall  be  present  or  can  be  foimd  to  serve  on  such  jury, 
and  shall  add  and  annex  their  names  to  the  former  panel,  provided  that 
where  a  special  jury  shall  have  been  stnick  for  the  trial  of  any  issue,  tlie  tales- 
men shall  be  such  as  shall  be  impanneled  upon  the  common  jury  panel  to 
serve  at  the  same  Court,  if  a  sufhcient  number  of  such  men  can  be  found ; 
and  the  King,  by  any  one  so  authorized  or  assigned  as  aforesaid,  and  all  and 
every  the  parties  aforesaid,  shall  and  may,  in  each  of  the  cases  aforesaid, 
have  their  respective  challenges  to  the  jurors  so  added  and  annexed,  and  * 
the  Court  shall  proceed  to  the  trial  of  every  ^ch  issue  with  those  jurors  who 
were  before  impanneled,  together  with  the  talesmen  so  newly  added  and 
annexed,  as  if  all  the  said  jurors  had  been  returned  upon  the  writ  or  pre-  - 
cept  awarded  to  try  the  issue." 

On  the  trial  of  an  indictment  imder  the  commission  of  gaol  delivery 
there  is  no  tales,  but  if  the  panel  be  exhausted  by  non-appearance  or  chal- 
lenge of  the  jurors,  there  must  be  a  new  panel,  and  the  jurors  before  sworn 
are  not  reckoned  in  the  number;  ^Harg.SL  Tri,  1744;  and  on  the  trial  of 
an  indictment  under  a  commission  of  oyer  and  terminer,  it  should  seem  that 
a  fresh  panel  should  also  be  chosen.  Id,  But  it  is  said,  that  where  the  trial  is 
under  a  particular  writ  of  venire  facias^  in  order  to  procure  a  jury,  if  some 
of  those  impanneled  appear,  but  not  a  sufficient  number,  a  dittringas  jura- 
tores  issues,  accompanied  by  a  writ  of  tales;  but  if  all  of  them  make  default, 
the  former  alone  is  awarded  without  the  latter.  Id. ;  2  Ilale^  265. 

This  mode  of  filling  up  the  jury  may  be  resorted  to,  as  will  be  seen  fVom 
the  above  enactment,  eitner  by  the  prosecutor  or  the  party  indicted ;  3  Bloc, 
Coiit.364;  but  it  seems  that  the  latter  cannot  pray  it  unm  afler  the  default 
of  the  former;  10  Co,  Rep,  104;  and  neither  party  can  demand  it  without 
the  consent  of  the  Attorney-General.  2  Hawk,  c.  41,  «.  18. 

The  jurors  returned  to  serve  upon  the  tales  must  have  the  same  qualifi- 
cations as  in  other  cases.  Upon  an  award  of  tales  at  NUi  Prius,  it  is  not 
necessary  that  the  tales  should  be  selected  out  of  persons  accidentally  pre- 
sent; they  may  be  selected  out  of  persons  whose  presence  the  sheriff  or 
coroner  has  taken  previous  means  to  obtain.  R,  v.  Dolby,  2B,SfC,  105; 
l/>.4-i^.l45,  S.C. 

In  a  case  where  only  ten  special  jurymen  appeared  on  the  trial,  and  two 
talesmen  were  sworn  on  the  jury,  it  was  held  to  be  no  gpround  for  a  new 
trial  that  two  of  the  non-attending  special  jur^en  named  in  the  panel  had 
not  been  summoned,  although  it  appeared  this  fact  was  not  known  to  the 
defendant  until  after  the  trial.  R,  v.  Hunt,  ^B,^A.  430. 


X.  Bemeanot  of  ^urors^  in  ^xnq,  tj^ett  Fettrict,  ^c. 

By  the  law  of  England,  a  jury,  after  the  evidence  given  upon  the  issue,  jarontob 
ought  to  be  kept  together  in  some  convenient  place,  without  meat  or  drink,  *'*•***' ?jl 
fire  or  candle,  and  without  speech  with  any,  unless  it  be  the  bailiff,  and  with  "**'** 
him  only  if  they  be  agreed.  1  Imt,  227. 

And  the  bailiff  ou^ht  to  be  sworn  to  keep  them  together,  and  not  to  suf- 
fer any  to  speak  witn  them.  2  Hale,  296. 

The  jury  should  be  kept  by  themselves.  6  T.  R,  527. 

If  the  jury,  after  the  evidence  given  to  them  at  the  bar,  do  at  their  own 
charges  eat  or  drink,  either  before  or  after  they  be  agreed  on  their  verdict,  it 
is  finable,  but  it  shall  not  avoid  the  verdict:  but  if,  before  thejr  be  agreed 
on  their  verdict,  they  eat  or  drink  at  the  charge  of  the  plaintifi[  if  the  ver- 
dict be  given  for  him,  it  shall  avoid  the  verdict;  but  if  it  be  given  for  the 
defendant,  it  shall  not  avoid  it;  and  so,  on  the  contrary.  But  ifj  after  they  be 
agreed  on  their  verdict,  they  eat  or  drink  at  the  charge  of  him  for  whom 
they  do  pass,  it  shall  not  avoid  the  verdict  1  Inst.  227. 

But,  with  the  assent  of  the  justices,  they  may  both  eat  and  drink;  as  if 
any  of  the  jurors  faU  sick  before  they  be  agreed  of  their  verdict,  then,  by  the 
assent  of  the  justices,  he  may  have  meat  or  drink,  and  also  such  other  things 


«■  be  neceiMrj  for  him,  and  his  fellowi  abo,  at  their  own  coiti,  or  at  the 
indifierenl  coBta  of  the  partieB,  if  they  ao  agree :  and  if  they  cannot  aeree, 
the  jiudces  may  in  such  case  sufier  the  jury  to  have  both  meat  and  drink 
for  a  time,  to  see  whether  they  will  agree.  Docl.  S[  St.  158. 

Upon  the  trial  of  a  misdemeanor,  where  the  jury  leparated  at  nigh^  with- 
out the  conaent  of  the  defendant,  this  was  hclden  no  ground  for  granting  a 
new  trial.  B.  v.  Renntar,  'iB-^A.  462. 

After  iheir  departure  they  may  deairs  to  hear  one  of  the  witneMe«  WUJi, 
end  it  shall  be  granted,  so  he  deliver  hit  testimony  in  open  Court;  and  abo 
they  may  desire  to  propoimd  questions  to  the  Cknirt  for  their  satisfitction, 
and  it  shall  be  granted,  so  it  be  in  open  Court.  2  Hale,  296. 

Bu   -  '       '■■"■■'         ■•  '  -      ■ 

'»'•'.  .  .  ...... 

ue,  which  was  not  given  in  evidence,  i 

,  .  und  for  the  plaintiff,  bnt  not  if  it  be  fount 

for  the  defendant;  and  so,  on  the  contrary.  But  if  the  jury  carry  awayany 
writing  unsealed,  which  was  given  in  evidence  in  open  Court,  this  shall  not 
avoid  their  verdict,  albeit  they  should  not  have  earned  it  with  them.  1  Int. 
227. 

T\>«  record  in  a  case  of  felony  at  the  quarter  sessions,  after  stating  the 
indictment,  plea  of  not  guilty,  and  verdict  of  guilty  thereon,  added,  that 
becanse  it  appeared  to  the  justices,  that,  after  the  jury  had  retired,  <Hie  of 
ihani  had  separated  from  his  fellowg  and  conversed  retpecting  his  vetdiet 
with  •  stranger,  it  was  considered  that  his  verdict  was  hod,  and  it  was 
therefore  quashed,  and  a  tenirt  de  hobo  awarded  to  the  next  sessions.  It 
then  proceeded  to  set  out  the  appearance  of  the  parties  at  the  next  sessions, 
and  tne  trial  and  conviction  by  the  second  jury:  whereupon  all  and  singular 
the  premises  being  seen  and  considered,  judgment  was  given,  &c. — it  was 
hdcC  upon  a  writ  of  error  brought,  that  the  judgment  wa«  right  R.  v.  Fok' 
itr  md  Another,  ^  B.  i;  A.  273;  et  per  curiam,  S.C. — "  This  judgment  must 
b«  affirmed.  The  Court  Is  bound  to  pronounce  what  appears  to  them  upon 
die  whole  record  lo  be  the  proper  judgment  Here,  the  &st  verdict  wsa 
either  good  or  bad.  If  it  were  good,  then  the  second  trial  was  coram  mem 
jndiee,  and  may  be  considered  as  a  nullity.  If,  on  the  other  hand,  the  tint 
verdict  were  bad,  inasmuch  aa  the  prisoners  had  put  themselveB  iqion  the 
country,  the  prisoners  miglit  well  be  tried  at  the  next  sessions;  and  the 
Moond  trial  is  not  to  be  considered  in  the  nature  of  a  new  trial,  hat  the 
flnt  trial  is  to  be  considered  a  tnu-trial,  and  therefore  a  nulli^.     In  eilber 
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in  every  such  case  the  Court  must  derive  their  knowledge  from  some  other    demeanor  of 
source,  such  as  from  some  person  having  seen  the  transaction  through  a         jurqiis. 
window,  or  by  some  other  means. 

So  also  the  Court  of  Common  Pleas,  after  consultation  with  the  other 
judges,  rejected  an  application  to  set  aside  a  verdict  on  the  affidavit  of  a 
juryman,  5iat  it  was  decided  by  lot  Owen  v.  Warburtan,  1  N,  R.  326. 

The  jury  may  give  a  verdict  without  testimony,  when  they  themselves  Giving  verdict 
have  a  conusance  of  the  fact.  Tri.  per  Pais,  279 ;  1  Vent.  67.  without  evidence. 

But  if  they  give  a  verdict  on  their  own  knowledge,  they  ought  to  tell  the  Juror  msy  be  wit- 
Court  so ;  and  the  fair  way  is  to  tell  the  Court,  before  they  are  sworn,  that  °*^ 
they  have  evidence  to  give,  when  they  may  be  sworn  as  witnesses.  1  S<dk» 
405. 

For  certainly  it  is  of  dangerous  consequence  to  receive  a  verdict  against 
evidence  given,  on  supposal  that  some  of  the  jury  knew  otherwise,  or  on 
private  information  given  by  any  juryman  to  the  rest,  where  he  cannot  be 
cross-examined.  Tri,  per  Pais,  209. 

The  late  Mr.  Justice  BuUer,  in  a  conversation  concerning  a  case  which 
had  been  tried  before  him  {Smith  v.  HolUngt,  Stafford  Spring  Assizes,  1 794), 
said  to  Mr.  Howell,  (editor  of  the  State  Trials),  that  where  a  juryman  had 
knowledge  of  any  matter  of  evidence  in  a  cause  which  he  is  trying,  he 
ought  not  to  impart  the  same  privily  to  the  rest  of  the  jury,  but  should  state 
to  the  Court  that  he  had  such  Knowledge,  and  thereupon  be  examined,  and 
subjected  to  cross-examination  as  a  witness.  6  Howeus  St.  Tri.  1012,  n. 

Afler  they  have  agreed,  they  may,  in  causes  between  party  and  party,  if  Private  verdict, 
the  Court  be  risen,  give  a  private  verdict  before  any  of  the  judges  of  the 
Court,  and  then  they  may  eat  and  drink;    and  the  next  morning  in  open 
Court  they  may  either  affirm  or  alter  their  private  verdict,  and  that  which 
is  given  in  Court  shall  stand.  1  Inst.  Til. 

%ut  in  cruninal  cases  of  life  or  member,  the  jury  can  give  no  private  ver- 
dict, but  they  must  give  it  openly  in  Coiul.  1  Inst.  227. 

In  all  causes,  and  in  all  actions,  the  jury  may  give  either  a  general  or  a  spedal  verdict, 
special  verdict,  as  well  in  causes  criminal  as  civil ;  and  the  Court  ought  to 
receive  a  special  verdict,  if  pertinent  to  the  point  in  issue.  3  Salk.  373. 

Thus,  if  one  be  indicted  for  grand  larceny,  that  is,  for  stealing  goods  above 
the  value  of  12<^.,  yet  the  jury  may  find  specially  that  he  is  gmlty,  but  that 
the  goods  are  not  above  the  value  of  \2d.\  in  which  case  he  shall  only  have 
ju^ment  of  petty  larceny.  1  Hawk,  c.  47,  s.  6. 

furors  are  to  try  the  fact,  and  the  judges  ought  to  judge  according  to  the  Jurontotry  not 
law  that  ariseth  upon  the  fact.  1  Inst.  226  (a).  gjt.****  ^^  ^ 

But  if  they  will  take  upon  them  the  knowledge  of  the  law  upon  the  mat- 
ter, they  may;  yet  it  is  dangerous,  for  if  they  mistake  the  law,  they  run  into 
the  danger  of  an  attaint;  therefore,  to  find  the  special  matter  is  the  safest 
way,  where  the  case  is  doubtful.  1  Inst.  228. 

But  if  the  jury  find  according  to  the  direction  of  the  judge  in  matter  of 
law,  although  the  judge  be  mistaken,  yet  the  jiuy  shall  not  be  liable  to  at- 
taint. 1  LdlRatftn.  470. 

By  Stat  32  Geo.  III.  c.  60,  s.  1,  afler  reciting  that  doubts  had  arisen,  jury  may  give  a 
whether,  on  the  trial  of  an  indictment  or  information  for  the  making  or  pub-  ^^'^'^^^S^oi 
lishing  any  libel  (6),  it  was  competent  to  the  jury  to  give  their  veroict  upon  ubel. 
the  whole  matter  in  issue,  it  is  declared,  that,  on  every  such  trial,  the  jury 
may  give  a  eeneral  verdict  of  guilty  or  not  guilty  upon  the  whole  matter  in 
issue,  and  snail  not  be  reouired  or  directed  by  the  Court  or  judge  to  find 
the  defendant  guilty,  merely  on  the  proof  of  the  pubUcation  b^  such  de- 
fendant of  the  paper  charged  to  be  a  Ubel,  and  of  the  sense  ascnbed  to  the 
same  in  such  indictment  or  information. 

Sect.  2.  "  Provided,  that  on  every  such  trial  the  Court  or  judge  shall,  ao-  Court  to  give  their 
cording  to  their  discretion,  give  their  opinion  and  directions  to  the  jiuy  on  op*"*°"' 
the  matter  in  issue,  in  like  manner  as  in  other  criminal  cases." 


(a)  Ad  qtuestionetn  juris  non  respow         (6)  See  tit.  Ht^L  post,  Vol.  III. 
dent  Jwratores.  Post.  256. 


^tmnrs.  [x. 

I  OF         Sect  3-  "  Provided  at»o,  (lint  nothing  hncin  iKall  extend  to  prevent  the 
1,   _    jury  from  finding  a  special  verdict  in  their  discretion,  as  in  other  crimin*] 

<-  Sect  4.  "  And  in  ease  the  jury  lind  the  defendant  guUty,  he  nuiy  move 

'^^     in  airesl  of  judgment,  in  like  manner  as  before  the  jusaing  of  this  act" 

It  hath  been  adjudged,  (hat  if  the  jury  acquit  a  prisoner  of  an  indictment 

n«  of  felony  against  manifest  evidence,  the  Court  may,  before  the  verdict  isre- 
corded,  but  not  aAer,  order  them  to  go  out  again,  and  reconsider  the  nut- 
ter; but  this  by  many  is  thought  hard,  and  seems  not  of  late  ycaim  to  have 
been  so  frequently  practised  as  formerly.  However,  it  is  settled,  that  the 
Court  cannot  set  aside  a  verdict  which  acquit*  a  defendant  of  a  proBecution 
properly  criminal,  as  it  seems  they  may  a  verdict  that  convicts  him,  for 
lunng  been  given  contrary  to  evidence  and  the  directions  of  the  judge,  or 
apy  verdict  whatsoever,  for  a  mis-trial.  2IIauii.  e.47,  >.  11,  12. 

nth*  After  the  verdict  recorded,  the  jury  cannot  vary  from  it;  but  before  itii 
recorded,  they  may  vary  from  the  first  ofTer  of  their  Terdlct,  and  that  ver- 
^ct  which  is  recorded  shall  stand.  1  Iiul.  227. 

ng  in  A  verdict  finding  a  matter  to  have  been  done  confra  formam  italuli, 
whereas  it  could  not  be  contra  formam  itatuti,  shall  not  be  void,  if,  at  the 
tune  time,  it  find  the  substance  of  the  indictment ;  but  the  Eurphii  shall  be 
rejected.  1  Haick.  c.  30,  i.  9. 

F  far  Verdict  shall  not  be  taken  so  strictly  as  pleadings ;  but  the  nibatance  of 

""'»■   the  thing  in  issue  ought  to  be  always  found.  3  Salt.  373. 


CBTtt,  and  the  jiidge  may  take  and  record  their  verdict  in  a  foreign  ci 
2Hale,297;   TW.  per  Pour,  274,  285;  and  aee  Morrii  \:  Daru,  3  C.  ^  P. 
427. 


But  if  the  case  so  happen,  that  the  jury  c 
the  jurora  knowclh  in  hia  o( 


in  nowise  agree,  as  if  oneof 
e  the  thing  to  he  false,  which  the 
other  jurors  affirm  to  be  true,  and  so  he  will  not  agree  with  them  in  giv- 
ing ft  false  verdict,  and  tliis  appeareth  to  the  justices  by  examination ;  the 
justices  (as  it  seemeth)  in  such  case  may  take  such  order  in  the  matter  m 
■hall  teem  to  them  by  their  discretion  to  stand  with  reason  and  consoeiKC, 
l^  awarding  a  new  inquest,  or  otherwise,  as  they  shall  think  best  bf  their 
ditcretion,  like  as  tliey  may  do  if  one  of  the  jury  die  befbre  the  verdict  Dr. 
4-  St.  158. 

The  afiidovlt  of  n  jiirur  nftor  the  verdict  is  siven,  ofuW  he  thou  " 
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aisizes  or  thejudge  might  have  ordered  a  new  jury  to  have  been  sworn  im- 
mediately. The  prisoner  was  tried  accordingly  at  the  next  assizes,  and  ac- 
quitted on  evidence.  Dorchester  Sum.  Ass.  1763. 

If  a  juror  be  taken  ill  during  the  trial  of  a  prisoner  for  felony,  the  jury 
may  be  dischare^ed,  and  the  remaining  eleven,  together  with  a  new  juror, 
re-0wom  to  try  the  prisoner. 

During  the  trial  of  Ann  ScaJhert^  at  the  Summer  Assizes  at  York,  in  the 
year  17^,  before  Lawrencey  J.,  for  murder,  one  of  the  jury  was  seized  with 
a  fit,  and  was  carried  out  of  the  Court  in  an  insensible  state.  The  judge 
waited  some  time,  in  hope  that  the  juror  might  recover;  but  at  length  one 
of  the  jury,  who  came  from  the  same  neighbourhood,  requested  permission 
of  the  Court  to  go  to  the  public  house  to  which  the  sick  man  had  been  ta- 
ken, to  inquire  into  his  situation,  and  he  was  suffered  to  go,  accompanied 
by  a  bailiff,  who  was  sworn  to  attend  him.  Upon  his  return  he  was  sworn, 
''true  answer  to  make  to  such  questions  as  snould  be  demanded  of  him;" 
and  he  then  deposed  that,  from  what  he  had  seen  of  his  fellow  juror,  and 
from  what  he  knew  of  the  state  of  his  health,  he  did  not  think  he  would  be 
able  to  attend  that  trial  immediately.  Mr.  J.  Lawrence  thereupon  (after 
reading  from  a  MSS.  book  of  Mr.  Justice  Bullery  the  case  of  Jones,  other- 
wise Iiomer,  where  a  jury,  on  account  of  the  intoxication  of  one  of  the  ju- 
rors, had  been  discharged,)  discharged  this  jury,  and  ordered  another  jury  to 
be  sworn ;  and  all  the  other  eleven  jurors  served  upon  the  second  panel.  The 
prisoner  was  convicted  and  executed.  Ann  Scalbert's  case,  2  Leach,  706. 

In  another  case,  it  has  been  decided,  that  if,  during  the  trial  of  a  prisoner, 
one  of  the  jurj-men  be  taken  ill,  that  jury  may  be  discharged  and  the  pri- 
soner tried  by  another  jury,  or  another  juryman  may  be  added  to  the  ele- 
ven ;  but,  in  the  latter  case,  the  prisoner  should  be  offered  his  challenges 
over  again  as  to  the  eleven,  and  the  eleven  should  be  sworn  de  novo. 

R.  v.  Edwardsy  R.  ^  R.  C.  C.  R.  224 ;  Bunis  J.  24th  edit.  Vol.  IILp.  119;  g^^,,^  ju,,^  ^f 
3  Camp.  207;  4  Taunt.  309;  2  Leach,  C.  C.  621,  S.  C.  The  prisoner  was  in-  jurymen, 
dieted  for  maliciously  shooting  at  one  Lewis  Roberts.  When  the  evidence  for 
the  Crown  had  been  nearly  gone  through,  one  of  the  jurymen  fell  down  in  a 
fit,  and  was  carried  out  of  Court  in  a  state  of  insensibihty ;  afler  waiting  some 
time,  a  surgeon  who  had  attended  him  was  sworn,  and  stated  to  the  Court 
Uiat  he  had  been  attacked  by  an  epileptic  fit,  that  he  was  put  to  bed,  that 
he  remained  insensible,  and  that  there  was  no  chance  of  nis  being  able  to 
return  to  do  duty  as  a  jur^-man  that  day.  Wood,  B.,  then  said,  that,  under 
these  circumstances,  he  was  of  opinion  the  jury  should  be  discharged,  an- 
other jury  should  be  sworn  and  charged  with  the  prisoner,  and  the  trial 
begin  d€  novo.  Clifford,  for  the  prisoner,  objected  to  this  course  of  pro- 
ceeding. He  contended,  that,  in  capital  cases,  after  evidence  had  been  gone 
through,  the  jury  cannot  be  discharged ;  and  that  if,  from  any  circumstance 
happening  during  the  trial,  it  becomes  impossible  for  the  jury  to  find  a  veiv 
diet  of  guilty,  this  is  a  sort  of  Godrsend  for  the  benefit  of  the  prisoner. 
Wood,  B.,  over-ruled  the  objection,  but  said  he  would  reserve  the  point  for 
the  opinion  of  the  judges,  if  the  prisoner  were  found  guilty.  The  eleven 
jurymen  were  then  discharged  from  giving  any  verdict,  their  names  were 
again  called  over,  and  a  twclflh  was  put  into  the  box.  The  prisoner  was 
asked  by  the  judge,  as  each  juryman  came  to  the  book  to  be  sworn,  if  he 
had  any  cause  oi challenge  to  him;  they  were  all  sworn  without  challenge; 
the  officer  charged  them  with  the  prisoner  in  the  common  form ;  the  wit- 
nesses for  the  Crown  were  sworn  anew,  and,  by  consent,  the  evidence  they 
had  before  given  was  read  from  the  judge's  notes,  and  they  were  asked 
whether  it  was  true. — The  prisoner  was  convicted.  In  Easter  Term  follow- 
ing, the  point  was  argued  in  the  Exchequer  Chamber,  before  eleven  of  the 
twelve  judges.  Clifford,  for  the  prisoner,  insisted  tliat  he  was  not  properly 
tried  by  the  second  jury,  when  a  former  jury  had  been  charged  to  try  him, 
relying  chiefly  upon  the  authorities  collected  in  KinlocKs  case,  (Fost.  16, 
18);  but  the  judges,  without  hearing  the  other  side,  were  unanimously  of 
opinion  that  the  conviction  was  right;  and  they  mentioned  a  case  before 
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Mr.  Bann  AeUm*,  on  the  Wntem  Circuit,  and  another  hefbre  Lord  EIIm^- 
'horotyk  at  York,  where,  uDder  limilor  circumitaiiceB,  llie  like  conne  hod 
been  pursued. 

There  appeared  loine  doubt,  at  firvt,  whether  thepiuoner  hadhkd  anop- 
BOTtuuity  afforded  him  of  aeain  challenging  the  eleven  jurymen  who  had 
been  awom  on  the  first  jury ;  but,  on  inquiry,  it  came  out  that  he  bad  been 
asked  whether  be  had  any  objection  to  any  of  ihem,  and  he  taid  "  no,  he 
liked  them  all  very  well;"  and  the  conviction  «a«  held  right. 


lit  wLUulnwlng. 


XI.  Snbemni'ts  anb  ^nisinnenl  of  ^unns- 

If  a  man  awault  and  ihrealen  a  juror  for  giving  a  verdict  a^ainit  him, 
be  ii  highly  punishable  by  fine  and  unprisonment;  and  if  he  strike  him  in 
the  Court  in  the  presence  of  tlie  judge  of  assize,  be  shall  lose  bis  hand  and 
Us  goods,  ajid  profit  of  bis  lands  during  life,  and  suffer  perpetual  imjnisoii- 
ment.  1  ifsvit.  c.  21,  t.  3. 

By  the  common  law,  jurors  returned,  and  not  appearJDg,  shall  lose  and 
Ibrfeit  the  issues  returned  upon  them.   VitU  sUt  35  Hen.  VIlI.  c  6,  t.  9. 

And  if  a  jumnan  be  called,  and  (being  present)  rcAise  to  appear,  or, 
hanng  appeared,  withdraw  bimieif  before  he  tie  sworn,  the  Court  may  Kt 
a  fine  upon  him  at  their  discretion.  2  Unit,  309. 

Where  more  than  one  of  the  persons  returned  mi  a  jury  do  upear,  but 
not  a  sufficient  number  to  take  an  inquest,  and  some  of  the  others  come 
within  view  of  the  Cotitt,  or  into  the  same  (own  in  which  the  Court  is 
holden,  but  refiise  to  come  into  the  Court  to  be  sworn,  upon  proof  cC  such 
matter,  the  Court  may,  at  the  prayer  of  the  party,  order  the  jurors  who  ajt- 
what  is  the  yearly  value  of  such  defiuiltsr's  lands,  aoi^ 


mg  sQch 


1  mquire  * __  . ^ ^     _. 

I  inquiry  made,  either  summon  diem  to  appear,  on  pun  of  fbriot- 
sum  as  their  lands  have  been  found  to  be  worth  by  the  yoar,  ot 
e  lesaer  mm,  or  impose  a  fine  of  the  like  sum  upon  them,  without  an^ 
ftntber  proceeding.  But  it  seems  that  such  juror  shall  be  liaUe  to  loae  ha 
iMues  en]}'  for  such  default,  and  not  the  yearly  value  of  his  lands,  unlaH 
die  party  praj^  it.  But  a  juror  who  hath  actually  appeared,  and  sAer  maksa 
default,  is  said  to  he  subject  to  such  forfeiture  <^the  yearly  value  at  Im 
luuJjt,  iilielbpr  the  pnrly  prny  it  or  iiol,  hei'iiufi'  bis  contempt  appeara  10 
thfc  C'uiiil  l)v  ilti  omi  record:   wL  I'vcii  in  tliis  caat'.  tlitf  Caurl.  in  ita  discrc- 
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litUe  as  possible  under  the  influence  of  any  passion  whatsoever;  and,  there-  punishment 
fore,  lest  they  should  be  biassed  with  the  fear  of  beins  harassed  by  a  vex-  op  jdrors. 
atious  suit,  for  acting  according  to  their  consciences,  tne  law  will  not  leave 
any  possibility  for  a  prosecution  of  this  kind.  And  as  to  the  objection  that 
an  attaint  lies  against  a  jury  for  a  false  verdict  in  a  civil  cause,  and  that 
there  is  as  much  reason  to  allow  of  it  in  a  criminal  one,  it  may  be  answer- 
ed, that,  in  an  attaint  in  a  civil  cause,  a  man's  property  is  only  brought  in- 
to question  a  second  time,  and  not  his  liberty  or  life.  1  Hawk,  c.  72,  s,  5.  1 
Ld.  Raym.  469. 

There  can  be  no  new  trial  for  or  against  the  Rin^.  Tri,  per  PaU,  210. 

It  seems  to  be  the  current  opinion  of  the  old  books,  that  jurors  were  not  whether  they 
subject  to  any  prosecution  for  false  verdict,  except  by  way  of  attaint:  And  SS^'^^Sj?'"' 
there  seem  to  be  very  few  ancient  precedents  for  tne  punishment  either  of  a 
ffrand  or  petit  jury,  merely  for  giving  a  verdict  against  evidence,  or  the 
direction  of  the  Court,  either  in  a  capital  or  civil  matter.  2  Hawk,  c,  22, 
1.  20. 

The  fining  and  imprisoning  of  jurors  for  giving  their  verdict  hath  several 
times  been  declared  m  Parliament  an  illegal  and  arbitrary  innovation,  and 
of  dangerous  consequence  to  the  government,  and  the  lives  and  liberties  of 
the  subject  2Keb,  180. 

In  the  year  1670,  Penn  and  Mead,  two  Quakers,  being  indicted  for  sedi-  BmheTK 
tunuly  preaching  to  a  multitude  ^umu/^KotM^  assembled  in  Gracechurch-  ^^*'* 
street,  were  tried  before  the  recorder  of  London,  who  told  the  jury  that  they 
had  nothing  to  do  but  to  find  whether  the  defendants  had  preached  or  not; 
for  that,  whether  the  matter  or  the  intention  of  their  preaching  were  sedi- 
tious, were  questions  of  law  and  not  of  fact,  which  they  were  to  keep  to  at 
their  peril.  The  jury,  after  some  debate,  found  Penn  guilty  of  speaKing  to 
people  in  Gracechurch-street;  and,  on  the  recorder's  telling  them  that  mey 
meant,  no  doubt,  that  he  was  speaking  to  a  tumult  of  people  there,  he  was 
informed  by  the  foreman,  that  they  allowed  of  no  such  words  in  their  find- 
ing, but  a&ered  to  their  former  verdict  The  recorder  refused  to  receive 
it,  and  desired  them  to  withdraw ;  on  which  they  again  retired,  and  brought 
in  a  general  verdict  of  acquittal :  which  the  Coiut,  considering  as  a  con- 
tempt, set  a  fine  of  forty  marks  upon  each  of  them,  and  condenmed  them 
to  he  in  prison  till  it  was  paid.  Edward  Bushel,  one  of  the  Jurors,  (to 
whom  we  are  almost  as  much  indebted  as  to  Mr.  Hampden,  who  brought 
the  case  of  ship  money  before  the  Court  of  Exchequer),  refiised  to  pay  nis 
fine,  and,  being  imprisoned  in  consequence  of  the  refusal,  sued  out  his  writ 
of  habeas  corpus,  which,  with  the  cause  of  his  commitment,  (viz,  his  refus- 
ing to  find  according  to  the  direction  of  the  Court,  in  matter  of  law),  was 
returned  by  the  sheriffs  of  London  to  the  Court  of  Common  Pleas;  when 
Lord  C.  J.  Vaughan,  to  his  immortal  honour,  delivered  his  opinion  as  fol- 
lows:— "  We  must  take  off  this  veil  and  colour  of  words,  which  make  a 
shew  of  being  something,  but  are,  in  fact,  nothing.  If  the  meaning  of 
these  "woirdB,  finding  aaainst  the  direction  of  the  Court  in  matter  of  law,  be, 
that  if  the  judge,  havmg  heard  the  evidence  given  in  Court,  (for  ne  knows 
no  other),  shaU  tell  the  jury,  upon  this  evidence,  that  the  law  is  for  the 
crown,  and  they,  under  the  pain  of  ^ne  and  imprisonment,  are  to  find  ac- 
cordingly, every  man  sees  that  the  jury  is  but  a  troublesome  delay,  great 
charge,  and  of  no  use  in  determining  right  and  wrong;  and,  therefore,  the 
trials  by  them  may  be  better  abolished  than  continued;  which  were  a 
strange  and  new  found  conclusion,  after  a  trial  so  celebrated  for  many  hun- 
dreds of  years  in  this  country."  He  then  applied  this  sound  doctrine  with 
double  force  to  criminal  cases,  and  dischargea  the  upright  juror  from  his 
illegal  conunitment  Faugh,  \S5;  6  Howelfs  St.  Tr,  999.  See  Ld.  Er shine's 

f9eech  on  the  trial  of  the  Dean  of  St.  Asaph,  21  HowelVs  St.  TV.  925 ;  1  Ld. 
rskine's  Speeches,  p.  202. 

"  And  to  say  the  truth,"  says  Lord  Hale,  "  it  would  be  the  most  un- 
happy case  that  could  be  to  the  judge,  if  he,  at  his  peril,  must  take  upon 
him  the  guilt  or  innocence  of  the  prisoner;  and  if  the  judge's  opinion  must 
rule  the  matter  of  fact,  the  trial  by  jury  would  be  useless. '  2  ^ale,  315. 

o  o  2 


But  iT  a  jury  give  a  verdict  agauiEt  all  reason,  convicting  or  acquit- 
ting a  penoD  inoiclcd  of  felony,  what  shall  be  donel  If  the  jury  con- 
vict a  man  against  or  without  evidence,  and  aeainst  the  direction  of  the 
Court,  the  Court  may  reprieve  him  before  judgment,  and  acquaint  the 
King,  and  certify  for  his  pardon:  if  the  juty  acquit  him,  in  like  manner  the 
Court  may  eend  them  back  again  (and  to  in  the  former  case)  to  conaider 


it  2  7/a/e,  309,  310. 

fiv6Gco.  IV.  c.  50,  B.51,  it  is  enacted  and  declared,  "  That  ei-ety  Court 
"  of  iviii  Prita,  oyer  and  terminer,  gaol  delivery,  and  sewiona  of  the  peace, 
held  for  the  cily  of  London,  shall  and  may  fine  any  man  duly  ninunrnted 
to  attend  upon  any  kind  of  jury  in  any  of  euch  Courts  respectively,  and 
making  default,  or  any  talesman  or  viewer  making  default,  in  the  same 
manner,  to  all  intents  and  purposes,  as  such  respective  Courts  in  England 
and  Wales  hereinbefore  mentioned." 
I  Sect,  is  enacts,  "  That  if  any  man  having  been  duly  summoned  and  re- 
'  tamed  to  serve  as  a  juror  in  any  county  in  England  or  Wales,  or  in  Lon- 
don upon  any  inquest  or  inquiry  before  any  shenff  or  coroner,  or  before  any 
of  the  commissioners  aforesaid  (a),  shall  not,  after  being  openly  called  three 
times,  appear  and  serve  as  such  juror,  every  such  sheriff,  or  in  his  absence 
the  undersheriff  or  secondary,  and  such  coroner  and  commissionen  re- 
■pectively,  are  hereby  authorized  and  required  (unless  some  reasonable 
excuse  shall  be  proved  on  oath  or  affidavit,)  to  impose  such  fine  upon 
every  man  so  making  default  as  they  shall  respectively  think  fit,  not  ex- 
ceeding 52.;  and  every  such  sheriff,  undersheriff,  secondai^,  coroner,  and 
commissioners  respectively,  shall  make  out  and  sign  acertificate,  containing 
the  Christian  and  aumaine,  the  rewdence  and  trMe  or  calling  ij  every  man 
•0  making  default,  together  with  the  amount  of  the  fine  impoaed,  and  the 
cause  of  such  line,  and  shall  transmit  such  certificate  to  the  clerk  of  the 
peace,  for  the  county,  riding,  or  division  in  which  every  such  defaulter  shall 
reside,  on  or  before  the  first  day  of  the  quarter  sessions  next  ensuing;  and 
everv  such  clerk  of  the  peace  is  hereby  required  to  cojiy  the  fines  so  certified 
on  the  roll  on  which  all  fines  and  forfeitures  imposed  at  such  quarter  ses- 
aions  shall  be  copied ;  and  the  same  shall  be  estreated,  levied,  and  applied 
fa)  like  manner,  and  subject  to  the  like  powers,  provisions,  and  penalties,  in 
bS  respects,  as  if  they  hod  been  part  of  the  fines  imposed  at  such  qovtai 


XI.]  Indemnity  and  Punishment  of  Jurors. 

distrained  and  sold;  and  that  every  fine  which  shall  he  so  imposed,  whsAlf 
when  received  or  levied,  he  paid  hy  the  person  who  shall  receive  or  levy  the 
same  to  the  proper  officer  of  the  liherty,  nranchise,  city,  borough,  or  town  in 
which  the  Court  was  holden  wherein  such  fine  was  imposed,  to  be  applied 
to  such  uses  as  issues  set  on  jurors,  or  other  fines  set  in  Courts  holden  within 
such  liberty,  franchise,  city,  borough,  or  town,  are  by  charter,  prescription, 
or  usage  applicable." 

A  fine  for  not  attending  as  a  special  juror  at  the  Court  of  C.  P.  at  West- 
minster, having  been  imposed  upon  a  person  having  a  house  in  Brighton 
and  one  in  London,  but  who  had  resided  for  the  last  twelve  monuis  at 
Brighton ;  Hidiock,  B.,  refiised  to  remit  the  fine,  on  the  ground,  that  if  the 
excuses  for  non-attendance  were  sufficient,  they  ought  to  have  been  urged 
upon,  and  allowed  by  the  judge  at  Nisi  Prim,  Ex  parte  Sir  Thomas  Ckxr- 
gea,  Bart,  1  Younge  ^  /.,  Rep,  399. 

The  following  note,  however,  is  added  to  the  report:  '^  Since  this  case  oc- 
curred, the  Court  has  granted  several  applications  to  remit  fines  imposed  on 
persons  summoned  as  special  iurors,  upon  affidavits  stating  that  tne  party 
summoned  was  absent  from  his  usual  place  of  residence,  or  at  his  cotmtry 
seat,  from  before  the  delivery  of  the  summons  until  after  the  time  to  which 
the  siunmons  applied  had  expired,  and  that  he  had  had  no  intimation  of  his 
services  being  required  before  the  fine  was  imposed.  This  opinion  of  Mr. 
B.  HuUoekt  m  this  the  first  application  under  the  statute,  is  inserted,  the 
editor,  with  great  deference  to  subsequent  decisions,  conceiving  it  to  be  the 
true  construction  of  the  act  of  Parliament  Upon  either  construction,  how- 
ever, the  act  is  obviously  imperfect ;  for,  if  the  Court  have  no  power  to  remit 
the  fine,  it  is  contrary  to  the  principle  of  legislative  Justice,  that  a  party 
should  be  liable  to  a  fine  for  the  infhngment  of  an  order  of  which  he  had,, 
and  in  many  cases  could  have  had  no  notice,  (for  the  act,  as  applicable  to  spe- 
cial jurors,  requires  three  days'  notice  only) ;  and  if,  on  the  other  hand,  the 
Court  have  power  in  such  cases  to  remit  the  fine,  the  entertaining  of  the  ap- 
plication is  an  admission  that  the  fine  was  in  the  first  instance  mistakenly- 
imposed;  and  yet  the  Conrt  and  office  fees,  exclusive  of  poimdage,  if  the 
order  be  obtained,  amount  to  the  sum  of  3/.  5«.  2</.,  which,  if  deducted  from 
the  sum  of  10/,  the  fine  usually  imposed  on  special  jurors,  leaves  a  balance^ 
after  paying  the  attorney's  and  counsel's  fees,  too  trifling  to  encourage  ap- 
plications to  the  Court.  This  defect,  for  it  undoubtedly  is  one,  might  be  ob- 
viated by  requiring  personal  service,  or  the  deposition  of  the  summoning 
officer  to  facts,  from  which  the  Court  might  infer,  that  the  juror  personally 
had  notice  that  his  services  would  be  required." 

Where  the  party  simimoned  had  let  his  house  and  was  abroad,  which 
fact  was  communicated  to  the  summoning  officer,  the  Court  remitted  the 
fine.  Ex  parte  Fordy  Id.  401. 

So,  likewise,  where  the  summons  had  by  mistake  been  left  at  a  wrong 
house,  the  Court  remitted  the  fine,  but  required  the  affidavit  of  the  sum- 
moning officer  to  that  fact.  Ex  parte  Broum,  Id,  401 . 

The  6  Geo.  IV.  c.  50,  s.  60,  enacts,  "  That,  from  and  after  the  passing  of 
this  act,  it  shall  not  be  lawful  cither  for  the  King,  or  any  one  on  nis  behalf, 
or  for  any  party  or  parties,  in  any  case  whatsoever,  to  commence  or  prose- 
cute any  writ  of  attaint  against  any  jury  or  iurors,  for  the  verdict  by  them 
given,  or  against  the  party  or  parties  who  shall  have  judgment  upon  such 
verdict;  and  that  no  inquest  shall  be  taken  to  inouire  of  the  concealments 
of  other  inquests;  but  that  all  such  attaints  and  inquests  shall  henceforth 
cease,  become  void,  and  be  utterly  abolished;  any  law,  statute,  or  usage  to 
the  contrary  notwithstanding." 

Sect.  61  provides,  enacts,  and  declares,  **  That  notwithstanding  any  thing 
herein  contained,  every  person  who  shall  be  guilty  of  the  ofience  of  embra- 
cery, and  every  juror  who  shall  wilftilly  or  corruptly  consent  thereto,  shall 
and  may  be  respectively  proceeded  against,  b^  indictment  or  information, 
and  be  punished  by  fine  or  imprisonment,  m  like  manner  as  every  such 
person  and  juror  might  have  been  before  the  passing  of  this  act"  And  see 
further  as  to  the  ofience  of  embracery,  title  Jftabitcnaiicc,  Vol.  Ill,  post. 
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the  proper  ofllcer 
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Court. 
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corrupt  Juron  pu' 
niahaide  by  fine 
and  linprtaonment. 


XII.  ^nibfeions  of  %nxQ  glct  as  to  XUtebng  of  penalties, 
- —  actfens,  *rt. 

wBimiobt  THBeGeo.lV.c.50, 1.55,  enacts,  "That  all  fmes  to  be  imposed  under  thii 

^msi  uHi  «p-    agt  ty  g„y  of  the  King's  Court*  of  record  at  WeBlminrtw,  or  any  of  the  luperior 
•  stc.  Couiia,  civil  or  criminal,  or*  the  three  countieB  palatine,  or  by  any  Court  of  at- 

sLte,  Niii  Prhu,  oyet  and  terminer,  or  gaol  delivery,  or  by  any  CiMntofaeMicini 
of  the  peace  in  England,  orbjr  any  Court  of  forest  leadoni,  or  Madoni  of  the 
peace  in  Walea{a),  shall  be  levied  and  applied  m  the  aanie  manner  as  any  odiei 
fines  imposed  by  tiie  same  Court;  and  that  all  other  penalties  hereby  created 
(for  which  no  other  remedy  is  given)  shall,  on  conviction  of  the  o&^der  before 
any  one  justice  of  the  peace  within  hii  jurisdiction,  be  levied,  imless  suefa 
penalhr  be  forthwith  paid,  by  distren  and  sale  of  the  ofiender's  goods  and 
clu^U,  by  warrant  under  the  hand  and  seal  of  such  justice,  who  is  hereby 
anthoriied  to  bear  and  examine  witnesses  on  oath  or  affirmation  on  any 
complaint,  and  to  determine  the  same,  and  to  mitigate  the  penalty,  if  he 
shall  see  fit,  to  the  extent  of  one  moiety  thereof;  and  ^  penalties,  Uie  ap- 
plication whereof  is  not  hereinbefore  particularly  directed,  shall  be  paid  to 
the  complainant ;  and  for  want  of  lumcieiit  distress,  the  offender  shaU  be 
committed,  by  warrant  under  the  hand  and  seal  of  such  justice,  to  the  com- 
mon eaol  or  house  of  correction,  for  such  term,  not  exceeding  dx  calendar 
months,  as  such  justice  shall  think  proper,  unless  such  penid^  be  sooner 

Sect.  66.  "And  for  the  moreeaiy  and  speedy  conviction  of  offenders  against 

this  act,"  it  is  enacted,  "  That  the  justice,  before  whom  any  person  shall  be 

convicted  of  any  ofience  against  this  ad,  shall  and  may  cause  the  coaviction 

to  be  drawn  up  in  the  following  form  of  words,  or  in  any  other  form  of 

words  to  the  same  effect,  as  the  case  shall  happen ;  tix. 

naolcaai^-  " BEUTtmemt>tTed,lhat,m      .mthtgiarafBurLord      ,al      , it. B.  it eemtidtd 

"■  b^!onmr,aD.,<mtti/IHtMa/alg'iJialKii^lheptacefi)r  04         qf         .farOud 

A*  At  taU  A.  B.  did  [ipedfjiinit  ibe  oSbnce,  and  the  time  and  place  where  tbe  ume 

was  cammitted,  si  the  cste  aballbe]  ;  and  the  laid  A.B,  u,for  kit  laid  qfenct,  td- 

jitdgtd  bjf  mt  the  taidjutliet  lofoiJtU  andpag  Ikt  tarn  ^  Gtveu  under  my 

kaad  and  teal  ihe  day  and  yearfnt  aixxe  smttafinL" 

nvtciion  not  u        Sect.  67.  "  That  no  such  conviction  shall  be  quashed  for  want  of  form,  OT 

nrStoi"        **  removed  or  removable  ^  ewfiorori,  or  by  any  other  writ  or  ptQceM 

whatsoever,  into  any  of  his  Majesty's  Courts  of  record  at  Westminster;  and 

that  where  any  distress  shall  be  made  for  any  penalty  to  be  levied  by  v 


i,'li'  htmll   I 


lu'J  to  Ik-  w 


SAVING 
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verdict  shall  be  given  for  the  plaintiff  in  any  such  action,  such  plaintiff  shall 

not  have  costs  against  the  defendant,  unless  the  judge  before  wnom  the  trial 

shall  be  shall  certify  his  approbation  of  the  action,  and  of  the  verdict  ob-   6  Oec.  4,  c  aa 

tained  thereupon." 

Sect  59.  "  That  all  actions,  suits,  and  prosecutions,  to  be  commenced   ^J^SS  SSfi??* 
against  any  person  for  any  thing  done  in  pursuance  of  this  act,  shall  be  laid   monUic,  with  aai 
and  tried  in  the  county  where  uie  fact  was  committed,  and  shall  be  com-   month's  notlccw 
menced  within  six  calendar  months  after  the  fact  committed,  and  not  other- 
wise; and  that  notice  in  writing  of  such  cause  of  action  shall  be  given  to 
the  defendant  or  defendants  one  calendar  month  at  least  before  the  com- 
mencement of  the  action." 


XIII.  Sbabhtg  Clauses  fn  ^ttrg  ^. 

The  6  Geo.  IV.  c.  50,  s.  63,  provides,  "  That  nothing  herein  contained    Not  to  aiifcct  the 
shall  be  construed  to  affect  or  alter  any  part  of  an  act  paraed  in  the  seventh   ^ff!^^ 
and  eighth  years  of  the  reign  of  king  William  the  tnird,  intituled  An  act   MonTluM. 
that  the  solemn  affirmation  and  declaration  of  the  people  called  Quakers  (b) 
shall  be  accepted  instead  of  an  oath  in  the  usual  form;  nor  any  part  of 
an  act  passed  in  the  twenty-second  year  of  the  reign  of  king  Geore^e  the 
second,  intituled  An  act  for  encouragtng  the  people  known  by  the  name  Unitas 
Fratrum,  or  United  Brethren,  to  settle  in  his  Majesty^s  colonies  in  America. 

Sect  64  provides,  **  That  nothing  herein  contained  shall  extend  or  be  Not  to  aiifcct 
construed  to  extend  to  alter,  abridge,  or  affect  any  power  or  authority  which 
any  Court  or  judge  now  hath,  or  any  practice  or  form  in  regard  to  trials  by 
jury,  jury  process,  juries,  or  jurors,  except  in  those  cases  only  where  any  sucn 
power  or  authority,  practice  or  form,  is  repealed  or  altered  by  this  act,  or  is 
or  shall  be  inconsistent  with  any  of  the  provisions  thereof,  nor  to  abridge 
or  affect  any  privilege  of  Parliament" 


XIV.  jporms. 

(No.  1). 

rnuntv  of ^     ^^  ^**  *^*  corutahU  [or,  to      ,  ofi«  of  the  high  constiUfles']  oftlte 

to  wit         ff^^red  [lathe,  wapentake,  or  other  like  district]  of      ,  within  the 
)  county  aforesaid, 

THESE  are  to  require  you,  within  fourteen  days  after  the  receipt  here<f,  to  issue 
€tnd  delit-er  (in  the  form  hereunto  annezed,  or  as  near  thereto  as  may  be),  your  pre- 
cepts to  the  churchwardens  and  overseers  of  the  poor  of  the  several  parishes,  and  to 
the  overseers  of  the  poor  of  the  several  townships  within  your  constablewiek,  requiring 
them  to  make  out  and  return  true  lists  of  jurors  i  and  you  are  at  the  same  time  to  am- 
nex  to  each  precept  a  sufficient  number  of  the  forms  of  returns  Irft  herewith,  aifd  if 
you  find  that  the  number  now  left  with  you  is  not  sufficient  for  oU  the  places  in  your 
constablewiek,  you  are  to  apply  to  me  for  more;  and  you  are  further  required  to  at* 
tend  at  a  petty  sessions,  in  the  last  week  of  September  next,  (tf  which  you  shall  have 
due  notice),  and  such  lists  as  you  shall  there  receive  you  are  to  deliver  to  the  next 
Court  of  quarter  sessions  for  this  county,  [riding  or  dkrisUm},  on  the  first  day  of  its 
sitting,  aid  at  the  same  time  to  make  oath  of  your  receipt  of  such  lists,  and  that  no 
alteration  has  been  made  therein  since  your  receipt  of  them. 

If  there  is  any  parish  within  your  constablewiek  that  has  no  overseers  of  the  poor 
except  the  churchwardens,  you  are  in  such  case  to  treat  them  as  the  chmrchwardens 
and  overseers  of  such  parish,  and  to  direct  your  precept,  together  wUh  a  si^S^cient 
number  of  forms  of  return,  to  them  accordingly ;  and  if  there  is  any  parish  or  town' 
ship  which  extends  into  any  other  constablewiek  besides  your  own,  you  are  to  treat 
every  such  parish  or  township  as  within  your  constablewiek,  provided  the  principal 
church  of  such  parish  or  township  is  situated  within  your  constablewiek,  and  you  are 


Wamatfbrro- 
turataig  lists  of 
JuxQn(c). 


(a)  See  post,  €kl^  Vol.  III. 

(b)  Sec  7  &  8  Wm.  III.  c.  34;  22 O. 
II.  c.  30;  repealed. 


(c)  The  6  Geo.  IV.  r.  50,  gives  this 
form. 


!3[itnn.  [ziv. 

UImm»  ftitrfnttpU  <ttU  a  ufieitut  imaUiet  ^  fimu  */'  rttm  actarimglf!  mi 
Ou—  uitral  mailtri  yen  art  in  uwiw  la  uut,  apam  Ikt  ptrll  Ikat  akoU  auw.  Ginb 
■Biii<r  i^  toNrf,  ol         ,  IB  llu  laid  cviwf  jr,  U«         day  </        ,  u  f  jk«  yaor 

Clerka/lkt  peaci,far  Ihi  mid  caiaUg  {tUh^  of  rftririij. 


(No.  8). 

I-  CodDtjr  oT ,  to  wU.\      TV  fAc  ckurckiBaTdau  mid  e—ntrt  </  lt«  fter  ef  On 

Hiindndof /yarwA  [or,  laliiDivnwrjo^licfwri/'IkitKwUp]^     . 

BY  ttrl^u  «f  a  woTTaat  from  tke  clerk  rf  at  p—et  rf  tilt  mM  mMy  [rMiyMr 
JMrim]  wf a  lu  dirtcltd,  you  are  Mertbi/  rc^irtd  («  aHrb  ant,  t^firt  tktjh^  iif  if 
Styttmbir  aeil,  a  true  litl  in  writing,  in  lit  farm  htramtB  amexid,  amtaiaiiig  tit 
aamti  ff  aU  ■«■,  bang  watval  bom  ra^tcti  oT  Ikt  Khig,  behetai  lit  agei  tf  tan- 
ti/'Koit  n^  li^ty,  riii^ng  wUkim  your  paritk  [or,  ItmMp],  quahjied  la  itrrt  spot 

ikm,  a  flrar  iiicB—g  <^  In  pomdi  by  tht  ytar  in  landi  vr  Itmementit  vheUier  qffret' 
ktU,  ctfj/lnld,  tr  nufmury  Itnurt,  cr  rfmciml  dement,  ntuatt  in  lit  laid  camlf, 
•r  in  mt(  Inning  out  rf  amy  nch  landi  sr  UntaiaUt,  or  ta  mck  laadi,  teatmali, 
and  TtaU  lakn  tagelhir,  in  fee  limple  or  fee  laU,  erfor  hii  evm  i^e,  orjer  tkt  1^ 
tfoMM  tthtr  pertoni  and  tdio  of  every  inch  mam  itho  hai  a  clear  incamt  of  tittaty* 
piKmSi  by  lie  year  in  landi  or  Irmemenli  lilnate  in  the  mid  etnnly,  htld  by  Itaitflr 
lilt  atttlutt  term  of  lieenly  one  yean,  or  lomt  longer  term,  or  for  amy  term  ofytan 
Seltrmiaalile  n  any  life  or  tioei ;  and  alto  of  every  luch  man  uAo  ii  a  keiiMthcUer  in 
your  pnriih  [or,  lomakip],  and  ii  rated  or  aiitutd  to  tht  peer  rale  or  to  Ikt  mIo- 
Uled  Amur  duly  on  a  value  o^  not  leu  lAsn  twenty  ponmdi  [if  in  Hiddloei,  Ikirly 
peaudi],  amd  alio  i^  every  inch  man  who  eccnpiei  a  keuie  n  yoar  pariik  [or,  towii- 
Mp],  eemlainimg  mot  bii  Iham  fifteen  windeui:  and  gou  ate  Ttq*ind  la  wiakt  eat 
tkt  mid  Hit  in  alphabelical  order,  and  to  terili  the  CkriiUan  and  nrnamt  if  entry 
man  atfiUl  Unglk,  and  Ike  place  o/'  hii  abode,  hii  tirle,  qaatil!/,  catling,  or  bntimtu, 
and  lit  nalart  of  hii  quatifcalion,  in  the  preptr  celnmai  of  the/ormi  hemala  ■»- 
ntad,  according  to  the  iptcivieni  given  in  inch  cclnmni  for  your  gvidamct. 

And  ^fyos  hiae  net  a  lufficieni  numbiT  af  farm,  yon  nnal  apply  lo  mt  for  marti 
amd  in  order  le  aiiiil  you  in  maUng  out  the  liit,  yeu  art  tarter  to  the  poor  rate,  and 
you  may.  If  you  Ihin/c  proper,  apply  to  any  enlleelor  or  aueaor  of  laxei  or  any  other 
iffietr  tctii  hot  the  euilody  of  any  kam  tax,  land  lax,  or  other  lax  aatumml  fir 
your  parlik  [or,  louinihip],  and  tail  from  tiena  tht  namet  tif  mtm  »  qualifitd!  and 
in  making  ncA  Hit  yoa  are  lo  omit  Ihi  namei  of  all  peeri,  alljudgti,  aU  elergfmn, 
all  Reman  Calholic  prieili  hAo  ihatl  have  daty  lain  and  tnbeeribed  Ike  oalki  and  dt- 
tlamllan  required  by  law;  all  miniileri  of  amy  comgngatien  of  proltilami  diimnltn 
mkote  plact  of  meeting  if  duly  regiilerid,  prmided  IktyfoUeu/  ne  teeular  occfalim 
exetpt  Ikat  ^  a  ichoolmailer,  and  produce  lo  you  a  cerli/leale  qf  lemt  juilirt  of  At 


XIV.] 


Forms. 


ckmrek,  ekapel,  or  other  puhUe  place  of  religious  worship  within  your  parish,  [or»  town- 
ship'], and  also  to  ssU^oim  to  every  such  copy  a  notice  to  thoJoUosoing  effect,  inserting 
the  time  and  place,  of  which  you  shaU  be  pretnously  informed  .*—>*'  Take  notice,  thai 
all  objections  to  the  foregoing  list  will  be  heard  by  the  justices  in  petty  sessions,  on 
the  day  of  September  next,  at  the  hour  of        ,  at  ;**  and  you  must  allow 

any  inhabikmt  of  your  parish  [or,  township"]  to  inspect  the  original  list,  or  a  true  copy 
qfU,  during  the  three  first  weeks  of  September  next,  gratis:  and  you  are  also  further 
required  to  produce  the  said  list  at  such  petty  sessions,  and  there  to  amower,  on  oathf 
such  questions  as  shall  be  put  to  you  by  his  Majesty* s  justices  of  the  peaee  there  pre- 
sent, touching  the  said  list;  and  these  several  matters  you  are  m  nowise  to  omit,  upon 
the  peril  that  may  ensue.  Given  under  my  hand,  at  ,  in  the  said  county,  the 
dayrf        ,in  the  year.  jy^j^  Constable. 

N.  B.  The  form  of  Precept  ia  Wales  is  to  be  altered  according  to  the  difference 
of  qualificadoB. 
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PORlfS. 


County  of - 
to  wit. 
county,  of 


} 


(No.  3). 

THE  return  of  the  churchwardens  and  overseers   [or,  af  the 
overseers]  of  the         of         ,  in  the  hundred  of         ,  in  the  said 


qualified  to  serve  on  juries. 


ParUk  or  Totvtuhip; 

in  Totim«  add  the  Nami  qf 

the  Street. 

Chrittimn 

and  Surname  at  fuU 

Length. 

Qualltv,Qiatng, 
or  Burineuk 

iVctftffv 
ijvaHfieatkm. 

All  Saints,  Derby: 

King-street 

John-street   ........ 

Duke-street 

High'Street 

Duke-street 

Church-street 

Adams,  John  .... 
Alley,  James  .... 
Bond,  Henry .... 
Boyd,  George  . . . 
Cole,  Charles .... 
Cook,  John 

Esquire 

Merchant 

Baker 

Grocer 

Butcher 

Innkeeper  .... 

Freehold. 

Copyhold. 

Leasehold. 

Poor  Hate. 

HouseAssesement 

Windows. 

Fdnnofietttm  («). 


The  act  gives 


(No.  4). 
tlie  form  of  conviction,  see  the  56th  section,  ante,  442. 


ConvktiaB  fiir 
0<lhiK!*>  sgstiSrt 
6G«o.4,c.5ik 


(No.  5). 

AND  now  at  this  day,  to  wit         ,  came  the  trforesedd  A.,  the  plaintiff,  and  B,,  the  CbsUeoge  to  the 

defendant,  by  their  attomies,  and  the  jurors  were  impanneled,  and  demanded  and  came,  !w&  tTSThi!^ 

and  thereupon  the  aforesaid  B.  challengeth  the  array  of  the  panel  qforesaid,  because  died  to  one  of  the 

he  said  that  the  panel  was  arrayed  by  one  John  Zouch,  knight,  now,  and  at  the  time  putles  0). 


of  making  the  array  aforesaid,  sheriff  of  the  said  county  of  Derby,  which  said  sheriff 
is  a  kimman  of  the  aforesaid  John  Manners  (the  plaintiff) ;  to  wit,  the  son  of  George 
JSouch,  esquire,  son  of  John  Zouch,  knight,  son  of  John  Zouch,  esquire,  sono/WiUiam 


lord  Zouch,  son  of  Alan  lord  Zouch,  son  of  William  lord  Zouch,  son  of  Elizabeth, 
daughter  of  William  lord  Roos,  father  of  William  lord  Roos,  father  of  Thomas  lord 
Roos,  father  of  Eleanor,  mother  of  George  Manners,  knight,  father  of  Thomas  earl  of 
Rutland,  father  of  the  aforesaid  John  Manners.  And  this  he  is  ready  to  vertfy, 
whereupon  he  prayeth  judgment,  and  that  the  said  panel  may  be  qua^d.  Which 
said  challenge  by  ,  and  by  ,  triers,  to  this  chosen  and  stoom,  is  found  true. 
And  therefore  let  the  panel  (foresaid  be  quashed  and  removed,  &c.  Tri.  per  Pais,  160k 


(No.  6). 

AND  upon  this  the  said      challenges  the  array  of  the  said  panel,  because  he  says,  Chaltoofn  because 

that  the  pastel  was  arrayed  by  one  J.  S.  esquire,  late  sheriff  of  the  county  of  thepMiAwisre- 

aforesaid,  at  the  nomination  of  the  said  —'  -  '■"  '- ^--^  '-''  -'-" *»™*  at  the  ta- 

by  triers  thereof  sworn,  is  found  true. 


and  in  hu  favour!  which  said  challenge,    £SS?<J?t£pSty. 


For  other  forms  of  challenges,  and  proceedings  thereupon,  see  Tri.  per  Pais,  159 
—184;  4  Chit.  C.  L.  Index,  **  Jurors." 


(a)  The  6  Geo.  IV.  c  50.  gives  this  form,      (fr)  From  Coke*s  Entries. 


Wnfitutfi  of  tdt  vtatt. 

(I  USTICES  of  the  peftce  are  judges  of  record,  appointed  by  the  King  lo 
'  be  justicei  within  certain  limits,  for  the  coiuervntion  of  tlie  peace,  and  for 
the  execution  of  divert  Chinffs  comprehended  within  their  comuiiaBioti,  and 
vithin  diven  atatutea  committed  to  their  charge.  Dolt,  c.  2. 

Lord  Coie  says,  in  4  Intt.  170,  "  that  the  whole  Christian  woiid  halh 
not  the  like  office  as  justices  of  the  peace,  if  it  be  duly  executed." 

The  appellstion  "juiiiee,"  is  uiualljr  applied  to  persons  in  the  commi*- 
non  of  the  peace  for  counties,  &c.;  "  magiitraU,  to  persona  exerdsing 
•bnila]'  authority  under  charter,  as  in  cities,  boroughs.  Sic. 

In  the  justices'  comrtuBsion,  they  are  called  "juttieetto  keep  our  peace," 
al  though,  however,  they  ore  in  no  part  of  the  commisdon  called  keeperi  ofUie 
peace;  yet,  inasmuch  as  by  the  IB  Edw.  III.  c.  2,  they  are  expressly  colled 
keepert  cf  the  peace,  and  the  principal  end  of  their  office  is  for  Uie  keeping  of 


without  expressly  naming  them  jiulicet  of  the  peace.  2  Hauti.  c     , 

The  words  in  the  commission  to  "  keep  our  peace,"  give  the  justices  the 
■uthoritv  which  the  conservators  had  at  common  law,  pott,  464. 

The  descriplion  of  justices  of  the  peace,  by  the  name  of  justices  of  onr 
lord  the  King,  to  keep  the  peace,  is  good,  without  saying  the  peace  o/'  okt 
lord  the  King ;  for  thai  is  necessarily  implied.  2Hawk.e.»,t.Z2. 

By  the  words  our  peace,  when  the  King  dies,  the  surety  of  the  peace  is 
discharged,  for,  when  he  is  dead,  it  is  not  his  peace.  Cromp.  124. 

A  record  or  memorial  made  b^  a  justice  of  the  peace  of  thing*  done  be- 
fore him  judieiatty  in  the  execution  of  his  office,  shall  be  of  such  credit,  that 
it  shall  not  be  gainsaid.  One  man  may  affirm  a  thing,  and  another  man  deny 
it;  but  if  a  recori^  once  say  the  word,  no  man  shafi  be  recdved  to  aver  or 
■peak  against  it ;  for  if  men  should  be  admitted  to  deny  the  same,  there  wooU 
never  be  any  end  of  controversies.  And,  therefore,  to  avoid  all  contoitian, 
while  one  saith  one  thin^,  and  another  saith  another  thing,  the  law  r^OMth 
itself  wholly  and  solely  in  the  report  of  the  judge.  And  hereof  it  cornetl^ 
that  he  cannot  moke  a  substitute  or  deputy  m  his  office,  seeing  that  he  vaj 
not  put  over  the  confidence  that  is  put  m  him.  Great  cause,  dierdbRs 
have  the  justices  to  take  heed  that  they  abuse  not  this  credit;  dther  to  &e 
opprpsflioii  of  tlic  siibjfi:!  by  iiiJikiiiK  an  iiiilnii;  rctoril,  im  iLe  rli'frniiding  of 


I.]  Sustuts  of  tfie  ^aa.  447 

III.  The  Places  in  which  they  have  Jurisdiction,  459  to  464. 

£9QeaI.  C.7;  24 Geo.  II.  c. 55;  28  Geo. III.  c49;  l&S 
Geo.  IV.  C.63]. 

IV.  The  Jurisdiction,  Power,  and  Duties  in  General,  of  Justices  out 

of  Sessions,  464  to  473. 

V.  Fees  to  be  taken  by  Justices  of  the  Peace,  473  to  475. 

[26  Geo.  II.  c.  14;  27  Geo.  II.  c  16]. 

VI.  Their  Indemnity,  Protection,  and  Liability,  476  to  499. 

(1)  Slandering  or  Abusing,  S^c.  a  Justice^  476  to  478. 

(2)  Mandamus  against ^  478  to  481. 

(3)  Information  or  Indictment  against,  481  to  486. 

(4)  Actions  against^  486  to  499. 

And  herein^  1.  When  it  Ue$; — 2.  The  Notice  of  Action; 
— 3.  The  Limitation  of  Actions; — 4.  The  Tender  of 
Amends; — 5.  Venue; — 6.  Payment  of  Money  into 
Court; — 7.  Damages  where  Conviction  quashed,  ^,; 
—8.  Plea  and  Costs, 
[7  Jac  I.  c5;  21  Jac.  I.  c.  12;  24  Geo.  II.  c  44;  43  Geo. 
III.  c  141]. 

I.  ^j^  <!MSce  of  (iDonsnbatots  of  ^t  ^oce  at  i(tt  (iDommon 
%ataf  before  tj^e  Insttttttton  of  ^ustfcts  of  tj^e  ^ace. 

Before  the  institution  of  justices  of  the  peace,  there  were  conservators  Contemton  by 
of  the  peace  in  every  county,  whose  office  (according  to  their  names)  waa  «'*U<«* 
to  conserve  the  Ring's  peace,  and  to  protect  the  obedient  and  innocent  sub- 
jects from  force  and  violence.  These  conservators,  by  the  ancient  common 
law,  were,  by  force  of  the  King's  writ,  chosen  by  the  freeholders  in  the  county 
court,  out  of  the  principal  men  of  the  county;  after  which  election  so  made, 
and  returned,  the  King  directed  a  writ  to  the  party  so  elected,  to  take  upon 
him  and  execute  the  office  until  the  king  should  order  otherwise.  And  tnua 
the  coroners  still  continue  to  be  chosen  in  full  county;  as  also  the  knights 
of  the  shire  for  the  Parliament  2  Inst,  558-9. 

Besides  these  conservators  of  the  peace,  properly  so  called,  there  were  Comaruan  by 
and  are  other  conservators  of  the  peace  by  virtue  of  certain  offices;  as  for  ******  ^^ 
instance — 

1 .  llie  Lord  Chancellor,  and  every  justice  of  the  King's  Bench,  have,  as  in-  Lord  Chancenoc 
cident  to  their  offices,  a  general  authority  to  keep  the  peace  throughout  all  ^g^Hsimcfaf 
the  realm,  and  to  award  process  for  the  surety  of  the  peace,  and  to  take  re- 
cognizance for  it  2  Hawk,  c,  8, «.  2. 

2.  Also,  every  Court  of  record,  as  such,  hath  power  to  keep  the  peace  Kvery  Court  or 
within  its  own  precinct  2  Hawk,  c,  8,  s,  3.  record; 

3.  Also,  every  justice  of  the  peace  is  a  conservator  of  the  peace.  Crom,  6.  Justko  of  peace  t 

4.  Also,  every  sheriff  is  a  principal  conservator  of  the  peace,  and  may  Sheriff  i 
without  doubt,  ex  officio,  award  process  of  the  peace,  and  take  surety  for  it 

And  it  seems  the  better  opinion,  that  the  secunty  so  taken  by  him  is  by  the 
conmion  law  looked  on  as  a  recognizance,  or  matter  of  record,  and  not  as  a 
common  obligation.  2  Hawk,  c,  8, «.  4;  see  ISlrrot,  VoL  I.  p.  261. 

5.  Also,  every  coroner  is  another  principal  conservator  of  the  peace,  and  coroners; 
may  certainly  bmd  any  person  to  the  peace,  who  makes  an  anray  in  his 
presence.  But  it  seems  the  better  opinion,  that  he  has  no  authority  to  grant 
process  for  the  peace;  and  it  seems  clear  that  the  security  taken  by  him  for 

the  keeping  of  the  peace,  (except  only  where  it  is  taken  by  him  as  judge  of 
his  own  Court  for  an  af&ay  done  in  such  Court),  is  not  to  be  looked  on  as  a 
recognizance,  but  as  an  obligation.  2  Hawk,  c,  S,  s,  6;  see  Hrrcst,  VoL  I. 
p.  261 ;  and  Cotomr,  Vol.  I. 


^tisttcis  of  tiK  Ifitaa-  p. 

6.  AIm,  ereiy  high  and  petit  constaUe  *n  by  the  coniin«i  Uw  coiuerra- 
fam  of  the  peace.  2  Hawi.  c.  a,t.6;  see  <S«nla&U,  Vol.  I. 

7.  Tliere  were  also  other  coDBcrvaton  of  the  peace,  by  tenure ;  who  held 
landa  of  the  King  by  thii  service,  among  otfaen,  of  being  cotuervaton  of  the 
peace  within  such  a  district  2  Haak.  c.  9,  t.  ?. 

B.  AIbo,  there  were  other  coiuervatoTS  of  the  peace,  by  prescription;  who 
claimed  su^  power  from  an  immemorial  usaee  in  thenuelvei  ana  their  pre- 
decesion  or  ancestora,  or  those  whose  estate  tney  had  in  certain  lands,  which 
wholly  depended  upon  such  usage,  both  aa  to  ita  extent,  and  the  manner  io 
which  it  was  (o  be  exercised.  2  liaak.  c.  8,  i.  9, 

Thus  it  is  Mud,  that  a  mayor  of  a  corponijon  may  be  a  conservator  of  the 
peace  by  prescripUon.   Cram.  6. 

It  is  questioned,  indeed,  by  some,  whether  any  such  power  con  be  claimed 
by  u*i^;  yet,  if  the  power  ofholdW  pleas,  and  even  of  Courts  of  record, 
vmich  are  of  so  high  a  nature,  and  immy  apowerof  kee[nngtlie  peace  within 
their  own  precincts,  may  be  claimed  by  usage,  as  it  seems  to  be  certain 
that  they  may,  it  seemeth  that  the  bare  anthori^  of  keeping  the  peace  in  a 
oertain  dittrict  may  aa  well  he  claimed  I^such  usage.  2  Hawk.  e.  8,  >■  10. 

^1*  aadwrity  which  such  conservators  of  the  peace,  whether  by  dection, 
w  tenure,  or  prescription,  have  at  common  law,  ii  the  same  authority 
which  constables  of  a  vill  orwapentake  have  at  thisday.  Id.  lAl;  Crom.6. 


The  general  duty  of  the  conservators  of  the  peace  by  the  o 
to  employ  their  own  and  to  command  the  help  of  others,  to  arrest  and  pacify 
all  such  who  in  their  presence,  and  within  their  jurisdiction  and  limita,  by 
word  or  deed,  shali  go  about  to  bre^  the  peace.  Dolt.  a.  1 ;  tee  lUlip. 
Unrest,  maunlt,  Vol.  I. 

If  a  conservator  of  the  peace,  being  required  to  see  the  peace  kept,  shall 
be  n^li^ent  therein,  he  may  be  indicted  and  fined.  Id, 

And  if  the  conservators  of  the  peace  have  committed  or  bound  over  any 
offenders,  they  are  then  to  send  to  or  be  present  at  the  next  aeniiHu  cf  tM 
pMce,  or  gaol  delivery,  there  to  object  against  them.  Id. 

nras,  we  have  seen,  that  the  ancient  common  law,  before  the  present  em- 
•thntion  of  justices  was  invented,  appointed  peculiar  officers  for  the  main- 
tenance of  the  public  peace,  which  is  indeea  the  very  end  and  foundation 
rfdvil  society.  Of  tliese,  as  has  been  shewn,  some  had  (and  still  hare  rrr- 
Arfe  i^leii,)  this  power  annesed  to  other  offices  which  they  h<dd.     OAtm 
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constnied  to  be  by  the  King's  commission.  Stat  4  Edw.  III.  c.  2 ;  18  Edw,  the  commis- 

III.  c.  2,  8.  2.     Of  that  commission,  therefore,  and  of  the  appointment  and  siox,  &c. 
qualification  of  justices  under  it,  we  shall  now  treat 


IL  'STj^e  (iDommtesion  of  justices,  ^potntment)  <!lluaI(ficationi 

(&Btlfiy  anb  Buration  of  UMa. 

J  usTicES  of  the  peace,  at  this  day,  are  of  three  sorts : — First,  by  act  of  Par-  Three  kinds  of 
liament;  as  the  bishop  of  Ely  and  his  successors,  the  archbishop  of  York,  J«»ti««of  the 
and  the  bishop  of  Durham,  by  stat  27  Hen.  VIII.  c.  24,  s.  20,  21,  22.— Se-  '*****' 
condly,  by  charter  or  grant,  made  by  the  King  under  the  great  seal;  as  the 
mayors  and  chief  officers  in  divers  corporate  towns. — Thirdly,  by  commission. 

We  shall  proceed  to  take  notice  of  the  appointment  and  qualification  of 
justices  by  comnUuum^  the  two  other  kinds  of  appointments  and  qualifica- 
tions of  justices  depending  on  particular  acts  of  Parliament  or  charters. 

By  Commiuion.'] — ^This  conunission  was  not  issued  till  about  the  year  Appointment  of 
1327,  the  earliest  statute  on  the  sulnect  to  be  found  in  the  parliamentary  toSiS.*^"*" 
rolls,  beinff  the  1  Edw.  III.  c.  16;  from  which  act  we  are  to  date  that  final 
alteration  m  our  constitution,  whereby  the  election  of  conservators  of  the 
peace  was  taken  from  the  people,  and  translated  to  the  assignment  of  the 
King.  Lamb,  20.  By  this  statute,  however,  at  first,  no  other  power  was 
given  but  that  of  keeping  the  peace;  the  more  honourable  title  of  justices 
even  was  not  conferred,  the  parties  elected  being  still  only  called  con- 
servators, wardens,  or  keepers  of  the  peace.  But  the  very  next  year,  the 
form  of  the  commission  was  enlarged,  and  continued  stiU  mrther  to  be  en- 
larged, both  in  that  King's  reie;n,  and  in  the  reign  of  almost  every  other  suc- 
ceeding prince,  until  the  thutieth  year  of  the  reign  of  Queen  Elizabedi, 
when,  by  the  number  of  the  statutes  particularly  given  in  choree  therein  to 
the  justices,  many  of  which,  nevertheless,  had  been  a  good  while  before  re- 
pealed, and  by  much  vain  repetition,  and  other  corruptions  that  had  crept 
mto  it,  partly  by  the  miswritins  of  clerks,  and  partly  by  the  untoward  hud- 
dling of  things  t(^ether,  it  was  oecome  so  cumbersome  and  foully  blemished, 
that  of  necessity  it  ought  to  be  redressed:  which  imperfections  being  made 
known  to  Sir  Charles  Wrey^  then  lord  chief  justice  of  the  KingV  Bench,  he 
communicated  the  same  with  the  other  judges  and  barons,  so  as  by  a  ge- 
neral conference  had  amongst  them,  tlie  commission  was  carefully  refined 
in  the  Michaelmas  term,  1590,  and  being  then  also  presented  to  the  lord 
chancellor,  he  accepted  thereof,  and  commanded  the  same  to  be  used, 
which  continues  witn  very  little  alteration  to  this  day.  Lamb,  c.  9. 

This  commission  consists  of  two  parts,  or  two  difierent  assignments.  By 
the  first  assignment,  any  one  or  more  justices  have  not  only  all  the  antient 
power  touchmg  the  peace,  which  the  conservators  of  the  peace  had  at  the 
common  law,  but  also  that  whole  authority  which  the  statutes  have  since 
added  thereto.  Dalt.  c,  5,  p,l5. 

The  second  assignment  defines  their  powers  in  sessiona.  See  title  ScS" 
sioni,  Vol.  V. 

The  form  of  the  commission  is  as  follows: — 

WILLIAM  the  fourth,  by  the  grace  of  God  of  the  united  kingdom  of  Great   Form  orconunb- 
Briiain  and  Ireland  king,  defender  of  the  faith,  To  A,  B,,  C.  D.,  ^c,  •»«»• 

greeting. 
Know  ye  that  we  have  assigned  you  jointly  and  severally,  and  every  one  of  jurlsdktion  of 
you  our  justices  to  keep  our  peace  in  our  county  of  W,    And  to  keep  and  J^SSl.**"**^ 
cause  to  be  kept  all  ordinances  and  statutes  for  the  good  of  the  peace,  and 
for  preservation  of  the  same,  and  for  the  quiet  rule  and  government  of  our 
people  made,  in  aU  and  singular  their  articles  in  our  stud  county  (as  weU 
tffUnin  liberties  as  without)  according  to  the  force,  form,  and  effect  of  the 
same;  And  to  chastise  and  punish  all  persons  that  offend  against  the  form 


I^usticcfl  of  t{)c  ^au.  t"- 

<^AoM  ordmmiee*  or  ttatate;  or  any  om  <^  ttitm  rn  the  e^oretaid  eoimts, 
atU  ought  to  be  done  according  to  the  form  of  thoet  ordiTumeet  and  itatuta ; 
And  to  cauie  to  come  before  gou,  or  any  of  you,  aU  Ihote  teho  to  any  one  or 
more  of  our  people,  concerning  their  hodtet  or  the  firing  of  their  hoiurt,  have 
lued  threats,  to  find  lugicient  aecurilg  for  the  peace,  or  th^  good  behaviour, 
totmrdtut  and  our  people  ;  andif  they  ihall  refute  tofindtueheeamty,  then 
litem  in  our pritoiu  until  they  thaufindtuchieeuriiy  to  catue  to  be  ittfelg  kept. 

We  have  alto  attigned  you,  and  everg  tim  or  more  of  you  (of  tvhom  any 
one  of  you  the  aforeimd  A.  B.,  C.  D.,  ^.  we  uiHl  ihali  be  one)  ourhatieet  to 
inqutre  the  truth  more  fully,  by  the  oath  of  good  and  lawful  men  of  the  <^OTe- 
tatd  eotmly,  bgtehomihe  truth  of  the  matter  thaU  be  the  better  hunen,  afiM 
and  all  manner  of  felonies,  poitoningi,  inehanlmenlt,  lorceriei,  arit  magic, 
treipattei,  foreilauingt,  regrating;  ingroiiingi,  and  exlortioni  mhattoever  ; 
And  of  alt  and  tingular  other  crimes  and  offences,  of  which  thejuttieei  of  our 
peace  nay  or  ought  lawfully  to  in^ire,  by  whomtoeeer  and  t^er  what  man- 
ner toever  in  the  taid  county  done  or  perpetrated,  or  whieh  shall  happen  to 
be  there  done  or  attempted;  and  alto  of  all  those  who  in  the  aforesmd  cou»- 
tie*  M  eompames  against  our  peace,  in  disturbance  of  our  people,  with  armed 
force  hone  gone  or  rode,  or  hereafter  ihattpretume  la  go  or  ride;  And  aito 
tffall  thote  who  have  there  lain  in  teait,  or  hereafter  ihali  preiume  to  lie  in 
•nut,  to  maim,  or  cut,  or  kiil  our  people ;  And  idto  of  alimetuallers,  and  all 
andnnmtlarolherpersont,who,in  the  abuse  of  weights  or  measures,  or  in  telling 
metsudt,  against  the  form  of  the  ordinances  and  stalutei,  or  any  one  of  Ihem 
therefore  made  for  the  common  benefit  of  England,  and  our  people  thernff, 
hone  offended  or  attempted,  or  hereafter  shall  presume  in  the  said  cotmtu  to 
tiffendor  attempt;  And  oho  of  all  iheriffa,  bml^t,  stewards,  conshMes, 
keepers  of  gaols,  andofher  officers,  who  in  Iheexecution  oftheirofficei  <Aoui 
thepremuet,  or  any  of  them,  have  unduly  behaved  Ihemtelvet,  or  her  rafter  shall 

resume  to  behave  themtelnes  unduly,  or  have  been,  or  shall  happen  hereof^  ta 
cartleii,  remiti,  or  negligent  in  our  aforesaid  county  ;  And  of  all  and  singu- 
lar articles  and  circumstances,  and  all  other  things  whattoever,  that  eoHcem 
the  premises  or  any  of  them,  by  whomsoever  and  after  what  manner  soever  n 
oia-  i^oretaid  county  done  or  perpetrated,  or  which  heretffter  thall  there  happen 
to  be  done  or  attempted  in  what  manner  toever;  And  to  intpect  all  in£et- 
wunts  whattoever  to  before  you  or  any  of  you  taien  or  to  be  taken,  or  before 
oUctv,  late  ourjuitiees  of  the  peace  m  the  aforesaid  county,  made  or  taken, 
and  not  yet  determined;  And  to  make  and  continue  procettet  Iheretipim, 
against  all  anil  singular  the  persons  so  indicted,  or  who  before  you  her 
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therein  what  to  justice  appertains^  according  ie  the  law  and  custom  of  Eng^    the  commis- 
land ;  Saving  to  us  the  amerciaments ^  and  other  things  to  us  therefrom  belonging,        siot^,  &c. 

jind  we  command  by  the  tetior  of  these  presents  our  sheriff  of  W.y  that,  at 
certain  dags  and  places,  which  you  or  any  such  two  or  more  of  you  as  is  afore- 
said  shall  make  known  to  him,  he  cause  to  come  before  you  or  such  two  or 
more  ofyau  as  aforestUd,  so  many  and  such  good  and  lawful  men  of  his  bos' 
liwickf  (as  weU  within  liberties  as  without),  by  whom  the  truth  of  the  matter 
in  the  premises  shall  be  the  better  known  and  inquired  into. 

Lastly,  We  have  assigned  to  you  the  aforesaid  A,  B.,  keeper  of  the  rolls  of 
our  peace  in  our  said  county;  And  therefore  you  shaU  cause  to  be  brought 
before  you  and  your  said  fellows,  at  the  days  and  places  aforesaid,  the  writs^ 
precepts,  processes,  and  indictments  aforesaid,  that  they  may  be  inspected, 
and  by  a  due  course  determined  as  is  ajoresaid. 

In  witness  whereof  we  have  caused  these  our  letters  to  be  made  patent. 
Witness  ourself  at  Westminster,  8fc, 

Who  may  appoint  Justices] — ^This  manner  (William  the  fourth,  8fc,),  of  i"^jS^*?P*^'** 
issuing  Ae  commission  in  the  King's  name,  seems  to  be  founded  on  stat.  ^  ■»«J«ty. 
27  Hen«  VIII.  c.  24,  s.  2,  which  enacts,  that  "  no  person,  of  whatever  state, 
degree,  or  condition  soever  he  be,  shall  have  any  power  or  authority  to 
make  any  justices  of  the  peace ;  but  that  they  shall  be  made  by  letters 
patent  under  the  King's  great  seal,  in  the  name  and  by  authority  of 
the  King,  and  his  heirs,  kings  of  this  realm,  in  all  shires,  counties, 
counties  palatine,  and  other  places  of  this  realm,  Wales,  and  the  Marches  of 
the  same,  or  in  any  other  his  dominions,  at  their  pleasiure  and  wills,  in  such 
manner  and  form  as  justices  of  the  peace  be  commonly  made  in  every  shire 
of  this  realm ;  any  grants,  usages,  prescriptions,  allowances,  act  or  acts  of 
Parliament,  or  any  other  thing  or  things  to  the  contrary  thereof  notwith- 
standing." 

The  5th  sect,  of  the  act  provides,  ''  That  justices  of  the  peace,  to  be  Appofntment  in 
made  and  assifi^ied  by  the  King's  highness,  within  the  county  palatine  of  ^"^^i  palatine. 
Lancaster,  shaU  be  made  and  ordained  by  conunission  under  tne  King's 
usual  seal  of  Lancaster,  in  manner  and  form  as  hath  been  accustomed." 
And  it  is  provided  by  section  6th,  "  That  all  cities,  boroughs,  and  towns  In  cities,  bo- 
corporate  within  this  realm,  which  have  liberty,  power,  and  authority  to  *"»"«**»'  **^ 
have  justices  of  peace,  or  justices  of  gaol  delivery,  shall  still  have  and 
enjoy  their  liberties  and  authorities  in  that  behalf,  after  such  like  manner  as 
they  have  been  accustomed,  without  any  alteration  by  occasion  of  this  act" 

Since  this  statute,  it  seems  very  doubtful  whether  the  King  can  delegate  Doubtful  whether 
to  a  subject  the  power  of  appointing  a  justice  of  the  peace.     Thus,  where  a  ^jjl^^,^ 
charter  pivvided  that  there  should  be  two  aldermen  in  the  borough  of  D.,   3^!point^  jm • 
who  should  act  for  one  year,  by  themselves,  or  their  deputies;  that,  on  their  t*ces  of  peace, 
death  or  removal,  other  aldermen  should  be  elected)  who  should  act  for  the 
rest  of  the  year  by  themselves,  or  their  dejmties;  that  in  the  absence  of  the 
aldermen,  new  aldermen  might  be  elected  in  their  room ;  and  that  the  alder- 
man for  the  time  being  should  be  justice  of  the  peace  for  the  borough :  it 
was  held  that  the  deputy  of  an  alderman  had  not  the  power  of  a  justice  of 
the  peace  vested  in  mm ;  and  that,  at  all  events,  if  the  crown  can  delegate  Muat  be  in  the 
the  power  of  appointing  a  justice  in  this  manner,  such  a  delegation  can  only  SJmSSiiSiaire. 
be  made  in  the  most  clear  and  express  language,  and  not  by  implication 
merely.  Jones  v.  Williams,  bD.^R.  654;  3  B,  ^  C,  762,  S.  C.  post. 

Who  may  be  Justices'] — It  will  now  be  proper  to  consider  who  may  or  JJ5?  ""iSiSf" 
may  not  be  justices  of  the  peace.  the  penonP^ 

OY  stats.  13  Rich.  II.  st  1,  c.  7,  and  2  Hen.  V.  st  2,  c.  1,  the  justices 
shall  be  made,  within  the  counties,  of  the  most  sufficient  knights,  esquires, 
and  gentlemen  of  the  law. 

By  Stat  1  M.  sess.  2,  c.  8,  s.  2,  no  sheriff  shall  exercise  the  office  of  a 
justice  of  the  peace  during  the  time  that  he  acts  as  sheriff.  And  the  rea- 
son seems  to  be,  because  ne  cannot  act  at  the  same  time  both  as  judge  and 
officer,  for  so  he  would  command  himself  to  execute  his  own  precepts. 
Doll,  c,  3. 
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AIm,  if  he  be  mode  a  coronrr,  this,  by  Muoe  opinioiu,  b  a  ditcharge  of 
hk  authority  of  jualice.  DiM.  c.  3. 

But,  byaUt.  I  Edw.  VI.  c.  7,  a.  3,4,  if  he  be  crested  a  duke,  arcUnaho^ 
marquis,  earl,  viscount,  boron,  bishop,  knigbt,  judge,  or  u^eBnt.>t-law,  thn 
taketh  not  away  hit  authority  of  a  justice  of  the  peace.  DaU.  c.  3. 

Also,  by  UbL  5  Geo.  II.  c.  18,  a.  2,  no  attontry,  solicitor,  or  proctor, 
d>all  be  a  justice  of  the  peace  for  any  county,  during  the  time  be  (lull  con- 
tinue in  the  practice  of  that  business. 

Sect  4.  But  tbb  duth  not  extend  to  dties  or  towni,  counties  of  them- 
•elvea;  or  to  cities,  (oims,  cinque  ports,  or  libettiea,  having  justicet  of  the 
peace  bj  charter,  commission,  or  otherwise. 

Sect.  A.  Nor  to  peers  of  Parliament,  or  to  eldest  sons  or  hein  ^^Mienl 
of  such,  or  of  persons  qiuUified  to  serve  as  knight  of  a  shire. 

Sect  7.  Nor  to  heads  of  colleges  or  halls  in  either  of  the  twouuivendties. 

And,  by  stat.  16  Geo.  II.  c.  20,  a.  13,  tbia  i*  ftuther  extended  to  difm 
other  persons. 
,  Though  a  man  be  a  turn/or,  it  doth  not  follow  that  he  is  a  jtutke  of  the 
peace,  for  that  must  be  by  a  particular  grant  in  the  charter.  Per  Itoit,  C,  J., 
A.  T.  LtmaUy,  2  Ld.  Raym.  1030.  But,  although  be  be  not  a  justice  <k 
the  peace  by  the  charter,  yet  there  are  many  cases  wherein  he  hath  the  came 
power  as  a  jusUce  of  the  peace  given  unto  him  \ty  partieular  statutes;  as, 
Ibr  inftance,  with  regard  to  the  customs,  alehouses,  Lord's  day,  swearing, 
gaining,  weights,    servants,  fiicl,  leather,   orchards,   soldiers,    and   diveis 

OtUhi  o/Q^m] — On  renewing  the  eommissionofthepeace  (which gene- 
rally happeneth  as  any  person  is  newly  brought  into  the  same)  there  com- 


uiually  in  a  schedule  annexed,  and  to  certify  the  same  into  that  Cosnt,  st 
(uch  a  day  as  the  writ  commandelh. 

Aitd  )H>wer  is  given  to  the  clerk  of  the  peace  of  erery  county,  riding,  at 

*  diviiian  in  England  and  Wales,  to  adminiiter  the  oaths  to  Jiudcea,  by  Ae 

•  1  Geo.  III.  c.  13,  s.  2,  which  enacts,  "  That,  from  and  after  the  pHsing  iH* 
act,  no  person  who  bath  already  taken,  or  sluUI  hereafter  lake,  the  oaths 
nsually  taken  by  a  justice  of  the  pence,  under  a  writ  or  commiasim  of  Mi- 
mtftpoUttalem,  issued,  or  which  ahall  be  issued,  from  the  cletk  of  Oie  crown, 
shall  be  obiig 


obliged  or  compellabte  to  sue  out  or  have  any  other  d 
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It  is  provided  also,  that  justices,  who  have  already  taken  the  oaths,  shall       oaths,  &c. 
not  be  reouired  to  go  through  that  ceremony  again,  upon  the  issuing  of  a  Jtutkes  not  ob- 
new  commission,  during  the  same  reign.  This  is  by  the  7  Geo.  1 1 1 .  c.  9,  which   lJf5j;rib?oatffof 
enacts  *'  That  all  persons  who  have  been,  or  shall  be,  appointed  justices  of  nid  act,  more  than 
the  peace,  by  any  commission  or  commissions  granted,  or  to  be  granted,  by    jJHSSS^wim 
his  present  Majesty,  and  have  taken  and  subscribed,  or  shall  take  and  sub-   &c. 
scribe,  the  oaths  mentioned  in  the  said  act  made  in  the  first  year  of  his  pre- 
sent Mi^esty's  reign;  and  all  persons,  who  shall  be  appointea  justices  of  the 
peace  by  any  commission  or  commissions,  which  shall  be  granted  after  his 
Majesty  s  demise  by  any  of  his  successors,  kings  or  queens  of  this  realm, 
and  shall  have,  after  the  issuing  of  the  first  commission,  whereby  such  per- 
sons shall  be  appointed  justices  of  the  peace,  in  the  reign  of  any  such  king 
or  queen,  taken  and  subscribed  the  said  oaths,  shall  not  be  obliged,  during 
the  reign  of  his  present  Majesty,  or  during  any  ftiture  reign  in  which  such 
oaths  shall  have  been  so  taken  and  subscribed  as  aforesaid,  to  take  and  sub- 
scribe the  same  oaths,  for  or  by  reason  of  such  persons  being  again  appoint- 
ed justices  of  the  peace  by  any  subsequent  commission  or  commissions  which 
shall  be  granted  during  any  such  reign ;  and  shall  not  incur  any  penalty  or 
forfeiture  for  the  not  taking  or  subscribing  the  said  oaths/' 

The  form  of  which  oath  of  office  at  this  day  is  as  followeth : — 

Ye  shall  swear,  tJiat,  as  justice  of  the  peace  in  the  county  of  W,  in  all  ar-  Form  of  oath. 
ticles  in  the  King's  commission  to  you  directed,  you  shall  do  equal  right  to  the 
poor  and  to  the  rich,  after  your  cunning,  wit,  and  power,  and  after  the  laws 
4md  customs  of  the  realm,  and  statutes  thereof  made;  And  ye  shajl  nut  ht*  gf 
counsel  ofani  quarrel  hanging  befor_e_jiQU :  And  that  ye  hold  your  sessions 
after  the  form  of  the  statutes  thereof  made  ;  And  the  issues,  fines,  and  amer- 
ciaments that  shall  happen  to  he  made,  and  aU  forfeitures  which  shall  fall  be- 
fore you,  ye  shall  cause  to  be  entered  without  any  concealment  (or  embez- 
2Ung)j  and  truly  send  them  to  the  King's  Exchequer.  Ye  shall  not  let  for 
gift  or  other  cause,  but  well  and  truly  ye  shall  do  your  office  of  justice  of  the 
peace  in  that  behalf:  And  that  you  take  nothing  for  your  office  of  justice  of 
the  peace  to  be  done,  but  of  the  King,  and  fees  accustomed,  and  costs  limited 
by  statute.  And  ye  shall  not  direct,  nor  cause  to  be  directed,  any  warrant 
(by  you  to  be  made)  to  the  parties,  but  ye  shall  direct  them  to  the  bailiff  of 
the  said  county,  or  other  the  King's  officers  or  ministers,  or  other  indifferent 
persons,  to  do  execution  thereof.    So  help  you  God. 

This  oath  seems  to  be  founded  on  stat  13  Ric.  II.  c.  7,  which  enacts,  that 
the  justices  shall  be  sworn  duly,  and  vrithout  favour,  to  keep  and  put  in 
execution  all  the  statutes  and  ordinances  touching  their  officesv 

By  Stat.  18  Geo.  II.  c.  20,  s.  1,  after  reciting  that  'Whereas,  by  many  QuaUftcatkm for 
acts  of  Parliament  of  late  years  made,  the  power  and  authority  of  justices  of  reSStohfieliutel' 
the  peace  is  greatly  increased,  whereby  it  is  become  of  the  utmost  conse- 
quence to  the  common  weal  to  provide  against  persons  of  mean  estate  acting 
as  such :  And  whereas  the  laws  now  in  force  are  not  sufficient  for  that  pur- 
pose;' it  is  enacted,  **  That  from  and  after  the  twenty-fifth  day  of  March, 
1746,  no  person  shall  be  capable  of  being  a  justice  of  the  peace,  or  of  acting 
as  such  for  any  county,  riding,  or  division,  within  that  part  of  Great  Bn- 
tain  called  England,  or  the  principality  of  Wales,  who  shall  not  have,  either      ^^  •  ^ -.     ,\    a, 
in  law  or  equi^,  to  and  for  his  own  use  and  benefit,  in  possessiQp,  a  free-    ^  T  .  '  ^ 

Jhold^  copyhold,  or  customary  estate  for  life,  or  for  some  greater  estate,  or  /. 

an  estate  for  some  long  term  of  years,  determinable  upon  one  or  more  life 
or  lives,  or  for  a  certain  term  originally  created  for  twenty-one  years  or  more, 
in  lands,  tenements,  or  hereditaments,  lying  or  being  in  that  part  of  Grea^ 
Britain  called  England,  or  the  princroality  of  Wales,  of  the  clear  yearly  va- 
lue  of  100/.,  over  and  above  what  will  satisfy  and  discharge  all  incumbran- 
ces that  affect  the  same,  and  over  and  above  all  rents  and  charges  payable 
out  of,  or  in  respect  of  the  same ;  or  who  shall  not  be  seised  of,  or  entitled 
unto,  in  law  or  equity,  to  and  for  his  own  use  and  benefit,  the  immediate 
reversion  or  remainder  of  and  in  lands,  tenements,  or  hereditaments,  l3ring     .  /*   . 
or  being  as  aforesaid,  which  are  leased  for  one,  two,  or  three  lives,  or  for  ^ 
any  term  of  years,  determinable  upon  the  death  of  one,  two,  or  three  lives,         ^ 
upon  reserved  rents,  and  which  are  of  the  clear  yearly  value  of  300/. ;  and  who      ' 
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(hall  not,  before  the  uid  25th  day  of  March,  or,  before  he  lakn  upon  binuelf 
to  act  u  a  juilice  of  peace,  after  the  said  2Sth  da^  of  Maich,  at  lome  general 
or  quarter  seuions  for  the  county,  riding,  or  divigion  for  which  he  does  or 
abal)  intend  to  act,  first  take  and  mlucnbe  the  oath  foUowiitg,  videliett: 

"  I,  j1.B.,donPtar,lkal  I  lr¥lyand\>oa&Me  hare  tuck  an  ettatt,i»  kat 
or  equiijf,  to  and  for  mt/  oum  lue  and  bmefii,  ctmtutittg  of  ,  [ipecifyuig 
the  nature  of  >uch  estate,  whether  meuuage,  land,  rent,  ^the,  office,  b«Q«- 
lice,  or  what  else],  of  doth  yual'ify  me  lo  act  at  ajutlice  of  Ike  peace  for  Uu 
eouMy,  riding,  or  divition  of  ,  according  to  tht  true  tnitnt  and  mttmmf 
if  an  act  t^ParUamrnl,  made  in  the  eighlemtk  year  of  the  reign  tf  Ut  Mth 
jetly  king  George  the  tecond,  intituled  ', In  act  lo  amrnd  and  render  more  ^ 
feelual  an  act  patted  in  the  fifth  year  cf hit  pretent  Majetty't  reign,  iatHtlkd,  An 
act  for  Ike  further  qualificalion  of  jutiicet  of  tht  peace ;  and  that  the  tame 
[except  where  it  coiuiats  of  an  office,  benefice,  or  eccleuaitical  preferment, 
which  it  Bhall  be  auflicient  to  ascertain  by  their  known  and  usual  oamea,]  it 
Iging  or  being,  or  ittuing  out  of  landt,  tmemenlt,  or  heredilamenti,  being 
tttilkin  Ikeparith,  toamthip,  or  preeinel  a/'  ,  or  in  the  tentrai  parithrt, 

tomukipt,  orprecincit  of        ,  in  the  county  ef        ,  or  ut  Ike  «eeerai  cowt- 
tiei  of         ,  [as  the  cane  may  be]." 
1-   Which  oadi,  M)  taken  and  eubsrribed  a*  aforeaaid,  ihall  be  kept  by  the 
deA  of  the  peace  of  the  said  county,  riding,  ordlvidon,  for  the  time  heine, 
anwDg  the  records  of  the  sessions  for  the  said  county,  ridins,  or  division.' 

Sect  2.  "  Ever}-  auch  clerk  of  the  peace  shall,  upon  demand  tor  that 
purpoae  made,  forthwith  deliver  a  true  and  attested  copy  trf'  the  mid  oath  in 
writing,  to  any  person  paring  for  the  sanic  the  sum  of  2^,  and  no  more; 
which  being  proved  to  be  a  true  copy  of  such  oath,  to  be  kept  amougit 
tbe  records  as  aforesaid,  shall  be  a(lmitt«d  to  be  given  in  evidence  upcm  any 
imte  in  any  action,  suit,  or  information,  to  be  brought  upon  this  act." 

Sect.  3  enacts,  "  Hint,  from  and  after  the  said  twenty-fifth  day  of 
March,  any  person  who  shall  act  as  a  justice  of  the  peace  for  any  county, 
tiding,  or  division,  within  that  part  of  Great  Britain  called  England, 
CT  the  priudpaliCy  of  Wales,  without  having  token  and  lubscribed  Ibe 
Mnd  oath  as  aforesaid,  or  without  being  qualiiied,  according  to  the  tnie 
intent  and  meaning  of  this  act,  shall,  for  every  such  t^nce,  forfeit  the  nun 
oflOOJ.;  oncmoie^  to  the  use  of  the  poor  of  the  parish  in  which  he  most 
luuaUy  resides,  and  the  other  mmety  to  the  use  of  such  penrai  orpenoni 
who  shall  suo  for  the  same,  to  be  recovered,  together  with  fiiU  ooati  li 
luit,  by  action  of  debt,  bill,  plaint,  or  information,  in  any  of  his  M^esty's 
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Sect.  6.  '*  Where  the  lands,  tenements,  or  hereditaments,  contained  in  the      qu  ai.ifica- 
said  oath  or  notice,  are,  together  with  other  lands,  tenements,  and  here-       tions,  &c 
ditaments,  belonging  to  the  person  taking  such  oath,  or  delivering  such  no-   isGeas,  cWi 
tice,  liable  to  any  charges,  rents,  or  incumbrances,  within  the  true  intent   UukU  incum* 
and  meaning,  and  for  the  purposes  of  this  act,  the  lands^  tenements,  and   ^'*'*'- 
hereditaments,  contained  in  tiie  said  oath  or  notice,  shall  be  deemed  and 
taken  to  be  liable  and  changeable,  only  so  far  as  the  other  lands,  tenements, 
and  hereditaments  so  jointly  charged,  are  not  sufficient  to  pay,  satisfy,  or 
discharge  the  same." 

Sect  7.  "  Where  the  qualification  required  by  this  act,  or  any  part   QualiflrmtkMi  by 
thereof  consists  of  rent,  it  shall  be  sufficient  to  specify  in  such  oath  or  notice  iwtoniy. 
as  aforesaid,  so  much  of  the  lands,  tenements,  or  nere'ditaments,  out  of  which 
such  rent  is  issuing,  as  shall  be  of  sufficient  value  to  answer  such  rent." 

Sect.  8.  *^  In  case  the  plaintiff  or  informer  in  any  such  action,  suit,  or   Action  dbcoii- 
information,  shall  discontinue  the  same,  otherwise  than  aforesaid,  or  be   ^ued. 
nonsuit,  or  judgment  be  otherwise  given  against  him,  then  and  in  any 
of  the  said  cases,  the  person  against  whom  such  action  shall  have  been 
brought,  shall  recover  treble  costs." 

Sect.  9.  *'  Only  one  penalty  of  100^  shall  be  recovered  from  the  same  per-  only  one  penalty, 
son  by  virtue  of  this  act,  or  of  an  act  made  in  the  fifth  year  of  the  reign  of 
his  present  Majesty,  inti^ed,  An  act  for  the  further  quaUfication  of  justices  of 
the  peace,  for  the  same  or  any  other  offence  committed  by  the  same  person, 
before  the  bringing  of  the  action,  suit,  or  information,  upon  which  one  pe- 
nalty of  100/.  shall  have  been  recovered,  and  due  notice  given  to  the  defend- 
ant of  the  commencement  of  such  action,  suit,  or  information ;  any  thing 
in  this  or  the  same  act  to  the  contrary  notwithstanding." 

Sect  10.  "  Where  an  action,  suit,  or  information  shall  be  brought,  and  Subeequent  action 
due  notice  given  thereof  as  aforesaid,  no  proceedings  shall  be  had  upon  any  '*  P"**  oflfcooe. 
subsequent  action,  suit,  or  information  against  the  same  person,  for  any  of- 
fence committed  before  the  time  of  giving  such  notice  as  aforesaid;  but  the 
Courty  where  such  subsequent  action,  suit,  or  information  shall  be  brought, 
may,  upon  the  defendant  s  motion,  stay  proceedings  upon  every  such  sub- 
sequent acdon,  suit,  or  information,  so  as  such  first  action,  suit,  or  infor- 
mation be  prosecuted  without  fraud,  and  with  effect,  it  being  hereby  de- 
clared, that  no  action,  suit,  or  information,  which  shall  not  be  so  prosecuted, 
shall  be  deemed  or  construed  to  be  an  action,  suit,  or  information,  within 
the  intent  and  meaning  of  this  act." 

Sect  11.''  Every  action,  bill,  plaint,  or  information ,  given  by  this  or  the  said   Limitation  of  ac- 
former  act,  shall  be  commenced  within  the  space  of  six  calenoar  months  after  ^'^"^ 
the  fact  upon  which  the  same  is  grounded  shall  have  been  committed." 

Sect.  12.  <*  This  act,  or  any  thing  herein  contained,  shall  not  extend,  or  naMi  Aceptwi. 
be  construed  to  extend,  to  any  city  or  town,  bein^  a  county  of  itself,  or  to 
any  other  city,  town,  cinque  port,  or  liberty,  having  justices  of  the  peace 
within  their  respective  hmits  and  precincts,  bv  charter,  commission,  or 
otherwise;  but  that  in  every  such  ciUs  town,  libertv,  and  place,  such  per- 
sons may  be  capable  to  be  justices  of"^  the  peace,  and  in  such  manner  oidy, 
as  they  might  have  been  if  this  act  had  never  been  made;  any  thing  here- 
inbefore contained  to  the  contrary  thereof  in  anywise  notwithstanding." 

Sect  13.  '*  Nothing  in  this  act,  or  in  an  act  passed  in  the  fifth  year  of  Penom  excepted, 
his  present  Majesty's  reign,  intituled,  An  act  for  the  further  aualificatum  ^f 
justices  of  the  peace j  contained,  shall  extend  to  any  peer,  or  lord  of  Parlii^   Pecrt,  &c. 
ment,  or  to  the  lords  or  others  of  his   Majesty  s  most  honourable  privy 
council,  or  to  the  justices  of  either  bench,  or  to  the  barons  of  the  Court  of 
Excheouer,  or  to  his  Majesty's  attorney  or  solicitor-general,  or  to  the  jus- 
tices of  great  sessions  for  the  county  palatine  of  Chester,  and  the  several 
counties  of  the  principality  of  Wales  (a),  within  their  respective  jurisdictions, 
or  to  the  eldest  son  or  heir  apparent  of  any  peer  or  lord  of  Parliament,  or  EUcst  ton.  or  heir 
of  any  person  qualified  to  8er\'e  as  a  knieht  of  a  shire,  by  an  act  made  in  apparent  of  any 
the  ninth  year  of  the  reign  of  her  late  ^f  ajesty  Queen  Anne,  intituled.  An  quSiMtomt 

(a)  The  1  Wm.  IV.  c.  70,  aboIis>he8  the  Welch  judicature,  &c.    See  9BtiiS$,  Vol  V. 
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act  to  itcare  the  freedom  of  Parliamenli,  by  tkejtirther  qita^ipng  atembert 
to  til  in  Me  Houte  of  Commotu ;  any  thiiu;  herein  contuned  to  the  con- 
trary thereof  in  anywise  notwithstanding.' 

SecC  1 4.  "  Nothine  in  this  act,  or  in  the  said  act  of  the  fiAh  year  of  the 
reign  of  his  present  MajeBW  contained,  shall  extend,  or  be  construed  to  ex- 
tend, to  incapacitate  or  exclude  the  officers  of  the  board  of  green  cloth  from 
being  justices  of  the  peace  within  the  verge  a!  his  Majeaty  s  palaces,  or  to 
incapacitate  or  exclude  the  comntissioneis  and  principu  omcers  of  the  navy, 
or  the  two  under  secrcteries  in  each  of  the  offices  of  principal  secretaiy  of 
■tate,  or  the  secretary  of  Chelsea  College,  from  being  jUHticea  of  the  peace 
in  or  for  such  coundes  or  places  where  they  usually  have  been  justices  of 
the  peace;  any  thing  herein  contained  to  the  contrary  in  anywise  itot- 
wiUistanding," 

SecL  lb.  "  This  act,  or  any  thing  herein  contained,  shall  not  extend,  or 
be  coQStnied  to  extend,  to  any  of  the  beads  of  colleges  or  halls  in  either  of 
the  two  universities  of  Oxford  or  Cambridge,  or  to  the  vice-chancellor  of 
either  of  the  said  univermties,  or  to  the  mayor  of  the  city  of  Oxford,  or  of 
the  town  of  Cambridge,  but  that  they  may  be  and  act  as  justices  of  the 
peace  of  and  in  the  several  counties  of  Oxford,  Berks,  and  Cambridge,  and 
the  cities  and  towns  within  the  same,  and  execute  the  office  thereof  as  fiiliy 
aad  freely  in  all  respects  as  heretofore  they  have  lawAtlly  used  to  execute 
the  same,  ax  if  this  act  had  never  been  made;  any  thing  herein  before  con- 
tained to  the  contrary  notwithstanding." 

It  is  necessaiy  that  a  justice  of  the  peace  do  abKi,  within  six  months,  take 
the  oalha  of  allegiance,  supremacy,  and  abjuration,  in  one  of  the  Courta  at 
Westminster,  or  at  the  general  or  quarter  sessions  of  the  place  where  he  shall 
beorreside,  asother  personaqualifyine  foroffices.  Buttherecentstatute,  the 
r  IQ  Geo.  IV.  c.  7,  for  the  reliefof  his  Majesty's  Roman  Catholic  subjects,  has 
''  substituted  another  oath  in  the  place  of  those  above  named,  to  be  taken  by 
pnaon*  professing  the  Roman  Catholic  religion.  See  the  act,  title  ^opng, 

u  In  addition  to  these  oaths,  until  the  recent  act  of  9  Geo.  IV,  c  17,  jti»- 
lices  were  required,  within  six  months  alter  admittance  to  office,  to  recave 
Ae  sacrament  of  the  Lord's  sunper,  according  to  the  usage  of  the  church  ot 
England,  in  some  public  chureh,  upon  some  Lord's  day,  immediately  after 
divine  service  and  sermon;  and  to  produce,  on  taking  the  oaths,  a  eettifi- 
'  e  hands  of  the  mmister  and  churehwardens,  that  they  had  in 


11.]    Commisiiony  j^lppainlment,  QualificcUions,  Oaths,  8fc*  457 

N.  B.  There  is  a  clause  of  indemnity  in  some  act  of  Parliament  almost  qvalipica- 

every  session  to  give  ftirther  time  to  justices  of  the  peace  to  take  the  said  tionb.  &c. 

oaths  of  allegiance,  &c.,  provided  they  take  the  same  within  the  time  therein  is  Geo.  2,  c.  20. 

speciiied,  and  qualify  according  to  stat  18  Geo.  II.  c.  20.     And  provided  indemnity  for  not 

also,  that  the  same  shall  not  extend  to  any  person  against  whom  final  iudg-  **^^*°«  ^  '*"**• 
ment  shall  have  heen  given ;  nor  to  exempt  any  such  justice  from  such  pe- 
nalties who  shaU  act  without  being  duly  qualified.  Sec  11  Geo.  IV.  c.  9. 

It  has  been  held  that  a  person  who  has  qualified  for  the  ofiice  of  a  justice  Becoming  dkqua- 
of  peace,  and  acts  as  such,  must  have  a  clear  estate  of  100/.  per  annum,  in  ^^^^ 
law  or  in  equity,  for  his  own  use  in  possesnon ;  and  2ndly,  that,  in  an  ac- 
tion against  a  person  for  the  penalty  given  by  the  stat  18  Geo.  II.  c.  20, 
for  acting  as  a  magistrate  without  a  proper  qualification,  no  notice  of  action 
is  necessary  under  stat  24  Geo.  II.  c.  44.  Wright  v.  HorUm,  HoU,  N,  P,  C. 
458.  This  was  an  action  of  debt  upon  the  stat.  18  Geo.  II.  c.  20,  brought 
against  the  defendant  to  recover  a  penalty  of  100/.  for  acting  as  a  justice  of 
peace  in  the  county  of  York,  not  being  duly  qualified  by  law.  It  appeared 
that  the  defendant  had  taken  the  benefit  of  an  insolvent  act  in  January  1814, 
subsequent  to  which  time  he  had  repeatedly  acted  as  a  magistrate,  without 
acquinne  any  new  qualification.  He  had  qualified  originally  in  1802.  No 
notice  of  this  action  had  been  eiven  by  the  plaintifi*  to  the  defendant. — For 
the  defendant  it  was  contended,  that  the  plamtifif  was  bound  to  prove  a  no- 
tice of  action  according  to  the  provisions  of  the  stat  24  Geo.  II.  c.  44.  The 
defendant  had  acted  as  a  magistrate,  and  was  therefore  entitled  to  the 
privileges  and  protection  of  that  ofiice.  But  Wood,  B.,  ruled,  that  he  was 
not  within  the  act  The  question  to  be  tried  is,  wcu  he  a  magistrate?  It 
was  then  contended,  that  if  they  were  enabled  to  shew  when  Mr.  Horton 
was  discharged  from  prison,  and  Uiat  there  was  a  fair  probability  that  his  estate 
would  pay  his  debts,  and  leave  a  sufficient  surplus  to  uphold  the  qualifica- 
tion of  a  magistrate,  the  present  action  would  not  lie.  A  legal  estate  in  land 
was  not  necessary ;  an  estate  in  equity  was  sufficient  They,  therefore,  pro- 
posed to  shew,  that  there  would  be  a  surplus  of  100/.  per  annum  aifter 
pa3ring  Mr.  Horton 's  debts.  Wood,  B. — All  the  defendant's  estate  is  now 
vested  in  the  clerk  of  the  peace.  His  legal  and  equitable  rights  are  equally 
transferable  to  his  creditors.  We  cannot  take  an  account  here,  and  declare 
a  surplus  in  his  favour.  The  defendant  may  ultimately  be  entitled  to  qua- 
lify; Dut,  at  present,  he  has  not  the  title  which  the  act  of  Parliament  re- 
quires.— Verdict  for  plaintifi*. 

But  the  acts  of  a  justice  of  the  peace,  who  has  not  duly  qualified  himself  'SUSo^^^^^ 
are  not  absolutely  void :  and,  therefore,  persons  seizing  ^oods  under  a  war-  who  has  n<?duiy 
rant  of  distress  signed  by  a  justice  who  had  not  taken  the  oaths  at  the  ge-  ^^J'^^*  *'!!Ji^ 
neral  sessions,  nor  delivered  in  the  certificate  required,  are  not  trespassers.  ■*"°*"^y  ^ 
Margate  Pier  Company  v.  George  Uannam,  James  Dyson,  esquires,  and  two 
others,  3B.^A,  266.  fhat  was  an  action  of  trespass  for  taking  goods :  the  de- 
fendant pleaded — Not  guilty.  Two  questions  were  raised  in  the  case ;  the  first 
was,  whether  the  plaintifis  were  liable  to  be  rated  to  the  poor.  The  Court 
decided  that  they  were ;  and  their  judgment  was  grounded  on  the  special 
provisions  of  tlie  acts  of  Parliament  creating  the  company,  and  the  peculiar 
nature  of  the  property.  The  second  question  was,  whether  the  warrant  of 
distress,  signed  by  the  defendants,  Hannam  and  Dyson,  was  legal;  and  that 
depended  upon  the  question,  whether  the  acts  done  by  Dyson,  as  a  justice 
for  the  cinque  ports,  were  valid,  he  having  omitted  to  deliver  in  a  certifi- 
cate, or  to  take  the  oath  at  the  general  sessions  in  the  cinque  ports,  as  required 
by  the  acts  of  Parliament.  Abbott,  C.  J.,  delivered  the  judgment  of  the 
Court  as  follows :  *'  This  was  an  action  of  trespass,  brought  for  levying  cer* 
tain  poor  rates  for  the  parish  of  St  John  the  Baptist,  in  the  Isle  of  Thanet 
There  had  been  three  rates,  all  regularly  made  and  published.  Two  of  the 
three  had  been  duly  allowed  by  two  of  the  justices  of  the  cinque  ports.  The 
third  was  allowed  by  the  defendants,  Hannam  and  Dyson,  acting  as  such 
justices :  the  warrants  of  distress  had  been  issued  by  these  defendants,  and 
executed  by  the  other  two  defendants,  one  of  whom  was  an  overseer  of  the 
poor,  and  the  other  a  constable  of  the  parish.     Copies  of  the  warrants  hud 
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been  ilcmandeil,  OJid  imticp  ul"  the  uction  given.  A  c4iih.-  «a«  irwrvrd  at  the 
trial  of  the  caiue,  upon  two  ijutstioiis:  tint,  whetlitc  the  ptnintifb  were 
liable  to  be  rated  for  the  relief  of  the  poor;  secondly,  whether  Ibe  acta  of  the 
defendant,  Dyeon,  aa  a  justice  of  the  peace  for  the  liberlieH  of  the  riai}ue 
porta,  in  the  matlcr  in  queciion,  were  voliil  or  not.  Tlie  case  was  argued 
before  ua  tqion  tlie  tint  question  at  SetjeantVInn  Hall,  and  we  then  gaw 
our  opinion  in  the  atKmiRtive,  eic  tliat  the  plaintifTt  were  liable  to  be  rated 
for  the  relief  of  tbo  poor.  The  second  qiicatiun  was  spoken  to  at  tbe  wune 
time,  and  nflerwanis  more  fiilly  armed  We  during  lie  pieseiit  Term,  It 
UiKi  in  this  miuincr :  hy  atat.  51  Geo.  III.  c.  36,  his  MoleKty  is  authurized 
'  in,  tu  he  directed  to  certain  persons  lobe  therein  named, 
J  be  juBticea  of  the  peace  within  and  throughmit  the 
liberdn  uf  the  cinque  ports,  and  investing  ihera  with  the  snme  puwt-r  and 
authori^  oa  hi'Iongs  lo  any  tmyut,  bailiff,  or  mrat,  to  cxeTcise  witbiii  the 
ItbertioB  of  Ibc  lonn  whereof  he  is  mayor,  bulin^  or  jurat.  '  And  trom  and 
after  (these  are  the  words  of  the  statute,)  such  commission  or  commiBnuns 
■hall  Mve  M  inued,  all  perstm*  and  every  person  named  in  any  such  com- 
tniMion  or  commissions,  shall  be,  and  they  and  each  of  them  is  and  ait 
heraliy  declared  to  he  justices  and  a  Jiuljce  of  the  peace  within  and  Ihrougb- 
imt  the  libertice  of  the  cinque  porta,  and  invested  with  tlie  same  power  and 
authority  within  and  throughout  Ilie  same,'  at  helunes  to  any  mayor,  boilifil 
<»tuT»t,  wilhlu  his  port  or  town.  By  Ibe  third  seelion  of  this  act  it  is  pro- 
viibd  and  enacted,  '  That  no  person  or  persons  to  be  named  in  such  com- 
ndMifin  shall  he  tlier«by,  or  by  this  act,  authorized  to  act  ns  a  justice  of  the 
puce,  unlvM  lie  shall  have  such  quol^cation  as  will  aulborise  him  lo  act  fat 
a  county,  and  unlesn  he  sluJl  have  taken  and  subscribed  the  oatlis,  and  de- 
Urtired  m  ut  some  general  lesaioiui  tn  be  hplden  in  some  one  of  ibe  cinque 
port*,  tbe  certificate  respectively  required  lo  be  taken  and  mibscnbed  and 
delivered  in  by  persons  quali5*ing  thenuelves  to  act  fiir  counties.'  The 
defendant,  Dyson,  had  taken  the  oaths  under  a  writ  uf  deditnta  polesliUrm, 
but  he  bad  omitted  to  deliver  a  certificate,  or  take  any  oath  at  any  gvnoral 
aeaaiont  in  any  one  of  the  cinque  poila ;  and  upon  this  otnitsion  the  olgec- 
ttOD  to  the  validity  of  his  octn  as  a  justice  wasgroimded.  We  are  of  i^in- 
loti,  that,  notwIlhslAndiug  this  omission,  his  acts  as  a  justice  in  thematten 
in  ijuestion,  were  valid.  An  olyection  of  the  same  nature  may  hajqien  la 
ariiK  in  Bouie  cases  of  persuni  uetine  as  justices  for  countie*  at  large;  and 
tiib  glvt*  a  genera]  importance  to  the  question.  Dy  stat.  IS  Geo.  11.  c  20, 
it  Ul  enacted,  '  Tliat  no  person  shall  be  capable  of  being  a  justice,  or  ad- 
ttywitioh  £«  Kijr  Munlj',  without  At  ^uKBcBtion  bf  MtataftCT^wna- 
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as  justices  of  the  peace  by  virtae  of  offices  in  corporations,  have  been  ousted 
of  their  offices  from  some  defect  in  their  election  or  appointment ;  and  al- 
though all  acts,  properly  corporate  and  official,  done  by  such  persons,  are 
void,  yet  acts  done  by  them  as  justices,  or  in  a  judicial  character,  have  in 
no  instance  been  thought  invalid.  This  distinction  is  well  known.  The 
interest  of  the  public  at  large  requires  that  the  acts  done  should  be  sustained: 
sufficient  effect  is  given  to  the  statutes  by  considering  them  as  penal  upon  the 
party  acting.  No  pecuniary  penalty,  indeed,  is  imposed  by  the  stat  51 
Geo.  III.;  but  a  justice  acting  contrary  to  its  prohibitory  clause  will  sub- 
ject himself,  if  not  to  the  penalty  of  the  18  Geo.  II.,  yet  certainly  to  a  pro- 
secution by  indictment.  For  these  reasons  we  think  there  must  be  a  judg- 
ment of  nonsuit" 


DURATION  OF 
OFFICE,  &C 


Office  of  Justice  ^  koto  Detenmnable'] — Any  justice  may  be  discharged  from 
the  commission  by  writ  under  the  great  se^.  The  King  may  determine  the 
commission  at  his  pleasure;  and  that  either  expressed,  as  by  writ  under  the 
great  seal,  or  by  implication,  by  making  a  new  conmiission,  and  leaving  out 
the  former  justices'  names.  But  until  notice,  or  publishing  of  the  new  com- 
mission, the  acts  of  the  former  justices  are  good  in  law.  DaU.  c.  3. 

The  death  or  abdication  of  the  King  determines  the  authority  of  all  the 
justices  named  by  him  in  the  commission. 

But  by  stat  1  Ann.  st.  1,  c  8,  s.  2,  no  patent  or  grant  of  any  office  or  em- 
ployment shall  determine  by  the  King's  death  or  demise,  but  shall  continue 
in  force  for  six  months  after,  unless  in  the  mean  time  made  void  by  hit 
successor,  which  is  done  by  a  new  commission ;  for  every  new  commissioa 
supersedes  the  former.  1  BUu  Com.  353. 

Formerly,  it  was  thought,  that  if  a  man  named  in  any  commission  of  the 
peace  had  afterwards  a  new  dignity  conferred  upon  him,  this  determined 
(lis  office,  as  he  no  longer  answered  to  the  description  given  in  the  conmii»- 
sion;  1  Bla,  Com,  353 ;  but  it  was  long  ago  enacted,  by  the  1  £dw.  VI.  c 
7,  that  ^*  although  any  justice  of  the  peace  be  made  duke,  archbish<^  mar- 
quis, earl,  viscount,  bfu-on,  bishop,  knight,  justice  of  eidier  bench,  or  Ser- 
jeant at  law,  yet  he  shall  remain  justice,  and  have  authority  to  execute  the 
same.'*  Ante,  452, 

But  to  mayors  and  chief  officers  in  corporations,  which  have  the  authority 
of  justices  of  the  peace,  or  of  conservators  of  the  peace,  by  grant  under  the 
King's  letters  patent  to  them  and  their  successors,  the  authority  remaineth, 
uotwithstandii^;  the  King's  death  or  demise.  D(dt.  c.  3. 

Neitiier  can  the  King  discharge  these  at  his  pleasure ;  but  yet  such  erants 
and  charters  may  for  some  great  and  general  defect,  or  miscarriage,  m  the 
execution  of  the  powers  herem  granted,  be  repealed,  and  the  liberties  seised. 


OSoBf  how  dctCT- 
mlnsWr. 


How  to  depend* 
«nt  on  the  Kta^s 


Anew  dimity 
being  coansTed, 
does  not  detennine 
theofltoe. 


OfflcefB  In  oovpo* 
ntioni  lieep  their 
ofBoe  independent 
of  King's  oemlM. 


III.  W»  Paces  toj^mtn  ^lustto  out  of  g&cssions  j^obe 

2>utfeliictfon  (a). 

In  treating  of  the  jurisdiction  of  justices  of  the  peace,  as  regards  the  place  Jurisdiction  of. 
where  the  act  or  offence  was  committed,  we  have  to  consider  two  things :— ■ 
one  is,  how  far  a  justice  can  act  when  he  is  out  of  the  county ; — and  the 
other  is,  when  he  is  in  the  county,  how  far  his  power  extends  to  other 
counties. 

As  to  the  former  case,  when  he  is  out  of  the  county. — It  is  said  that  the 
justices  have  no  roerciW  power  when  out  of  the  county;  and  therefore,  that 
an  order  of  bastardy,  or  lor  payment  of  labourer's  wages,  made  by  them  out 
of  the  county,  is  not  binding.  Yet  it  is  said,  that  recogmxa$ice9  and  ntfor^ 
maUom  vohmtarily  taken  before  them  in  any  place  are  good.  2  Hawk.  e. 
8,  s,  28. 

(a)  By  a  bill  now  before  Parliainent,     uncertainty  of  its  ptssing  into  a  law  will 
the  jurisdicticm  of  justices  of  the  peace     justify  its  not  being  inserted  here, 
is  proposed  to  be  much  extended.    The 


When  out  of 
county. 


^ostfcn  of  4e  W"'  I"l 

Aad  alOicmdi  It  be  genmll;  true  that  a  jintke  of  dwpeMvhaUi  no  joria- 
dictuMi  over  oibneea  conmiitt^  om<  of  hi*  eoonty,  yettbenaneMcsiriMie 
the  preaence  of  an  ofibnder  wUUi  hii  coan^  give*  bim  williiorily,  nWiv 
oat  of  the  DMeaH^trfpKMTviuK  ^  peace,  to  prweedagwiMfmh  ofinder. 

Thu*,  it  hw  been  tang  aetded,  that  if  a  man  oamnut  tdauf  in  ^  eonnty 
cf  C.  and  got*  into  the  conntj  of  W.,  a  jnadce  of  dte  peace  «f  tbe  latter 
eoan^  maj  take  hii  examination  and  infinnwtion  agaiuatUmindHteouih- 
tf,  and  Duty  commit  him,  and  bind  over  the  witne**ee  to  gire  evidcaee  at 
the  trial,  and  in  ibort  proceed  u  if  the  e&nce  had  been  eommtttcd  withm 
bi* jnriadictian.    2Hale,6l. 

And  he  hatb  a  like  Buthori^  vilhre^ieet  toamanctmungintohlacaiiutr, 
after  having  eommitted  a  felony  on  the  bigheeai;  and  if  the  oABoebebatt- 


lake  ■  valid  recogniianee  for  Uie  appeannee  of  the  petaon  BGCiwed  at  the 
next  ic«n  of  oyer  and  lenniner,  &c.  there  to  ancwer  to  ancdi  matten  a* 
mnr  be  oUected  againit  him.  1  C9Ut  &i£.H;  7Qeo.IT.  c.  M;  At. 
MMmtm,Pari,Ml. 

It  ■eemi  dclennined  by  the  eaae  of  A.  v.  Jtforjoa,  CaiA  £8,  that  Jnatice^ 
dduT  of  the  county  from  which  tenanta  fNudiilenlly  remove  eomis  or  of 
that  m  which  they  are  concealed,  may  convict  die  oOeodetaintneirn^ieo- 
tive  countiea.    See  ante  Bfatreu,  VoL  I. 

Br  *tat  28  Geo.  111.  c.  49,  a.  1,  it  i>  enacted,  "  Hut  hom  and  after  dw 
paHUig  of  this  act,  it  ihall  and  may  be  lawfulfbr  any  jnatice  vjtHticesaf 

'' 1,  actug  a*  auch  for  anjr  two  or  more  eonnlw*^  being  a&rining 

.  to  act  at  a  juidce  orjuittcei  of  the  peace  in  all  matten  anaddiu* 
^Mtaoever,  concemmg,  or  in  anywise  relating  to  any  or  elAer  of  the  aud 
eounlie*,  and  that  all  act  and  acta  of  tuch  iiutice  or  juitiee*  of  dw  peace, 
and  the  act  and  acta  of  anv  eonatablB  or  other  officer  in  obedience  tberetok 
■hall  be  a*  vali^  good,  and  eflectual  in  dte  law,  to  all  intente  and  mnpoaea 
wfaataoerer,  aa  if  lueh  act  or  act*  of  the  (aid  juatioe  or  jnatieai^  Ead  Men 
done  in  the  ciwnty  or  countiea  to  which  audi  act  or  acta  more  partiealariy 
relate:  and  all  conatablea  and  other  officeia  of  the  iaid  eonn^  or  coontiee 
to  which  nich  act  or  acu  relate,  are  hereby  anthoriied  and  refund  to  obqr 
the  warntnt*,  orders,  directioni,  act  and  acta  of  each  juatioe  or  jnaticaa  ao 
granted,  ^ven,  and  done,  and  to  do  and  perftnm  then  aeveial  office*  and 
dnliea,  under  the  paina  and  penaltie*  to  which  any  conetaUe  or  other  oOeer 
laqr  be  liable  fiir  a  neglect  of  dnty. 

"  bonded  always,  that  auch  juitice  or  joatices  be  peiaanally  nrident 
eoe  of  die  lud  counties  at  the  time  of 
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Sect.  3.  ''  And  it  shall  and  may  be  lawful  for  any  sheriff,  or  other  person       places  op 
or  penons  deputed  by  him,  or  acting  under  his  authority,  constable,  head-    Jukisdiction 
boroush,  tythmgman,  or  other  peace  officer,  or  any  other  person  or  persons  of,  in  general 
lawfufiy  taking  mto,  or  having  m  his  or  their  custody  respectively,  any  per-  88  Geo.  3,  c.  49. 
son  or  persons  offending  against  law,  and  whom  he  or  they  may  or  might 
lawfully  convey  to  gaol,  or  any  place  of  safe  custody,  to  convey  or  take  the 
said  person  or  persons  so  in  custody  as  aforesaid,  into  and  through  any 
part  or  parts  of  the  said  county  or  counties  so  adjoining  in  their  way  to  sued 

faol  or  place  of  safe  custody  within  the  county  wherein  such  offence  was 
one  or  committed;  and  all  and  every  person  or  persons  escaping  from 
such  custody  as  aforesaid,  or  aiding  or  assisting  such  escape  or  escapes,  or 
rescuing  such  person  or  persons  so  in  custody  as  aforesaid,  shall  be  subject 
to  the  like  pains  and  penalties  for  such  escape  or  escapes,  and  for  such  aid 
and  assistance  so  given  as  aforesaid,  and  for  such  rescue  and  rescues,  as  if 
the  said  escape  or  escapes  had  happened,  or  such  aid  and  assistance  had 
been  given,  or  such  rescue  or  rescues  made,  in  the  county  wherein  such 
offence  was  done  or  committed." 


The  Stat.  9  Geo.  I.  c.  7,  s.  3,  empowers  a  justice,  dwelling  in  a  ci^  or 
precinct  that  is  a  coimty  of  itself,  within  the  county  at  large,  for  whicn  he 
IS  appointed  justice,  to  act  at  his  own  dwelling-house  for  such  county  at 
large. 

'  And  whereas  doubts  have  arisen  with  respect  to  the  construction  of  the 
said  act,  for  the  removing  thereof  it  is  enacted  by  stat  28  Geo.  III.  c.  49, 
8.  4,  "  That  from  and  after  the  passing  of  this  act,  it  shall  and  may  be  law- 
ful for  any  justice  or  justices  of  the  peace,  acting  for  any  county  at  large,  to 
act  as  such  at  any  place  within  any  city,  town,  or  other  precinct,  bemg  a 
county  of  itself,  and  situate  within,  surrounded  by,  or  adjoining  to  any  such 
county  at  lare^e ;  and  that  all  and  every  such  act  and  acts,  matters  and 
things,  done  by  such  justice  or  justices  of  the  peace  for  the  said  county  at 
laree,  within  such  city,  town,  or  other  precinct,  shall  be  as  valid  and  effec- 
tual in  the  law,  as  if  the  same  had  been  done  within  the  said  county  at 
large,  to  all  intents  and  purposes  whatsoever:  provided  always,  that  nothing  Proviso, 
in  this  act  contained  shall  extend  to  give  power  to  the  justices  of  the  peace 
for  any  county  at  large,  not  being  justices  for  such  city,  town,  or  other  pre- 
cinct, or  any  constable  or  other  officer  actine;  under  Uiem,  to  act  or  inter- 
meddle in  any  matters  or  things  arising  withm  any  such  city,  town,  or  pre- 
cinct, in  any  manner  whatsoever." 

Doubts  had  been  frequently  entertained  whether  justices  of  the  peace  for 
counties  at  large,  were  empowered  to  act  for  such  counties  at  large  within 
any  city,  town,  or  other  precinct,  having  exclusive  Jurisdiction,  but  not  be- 
ing a  county  of  itself;  and  to  settle  those  doubts,  it  was  enacted  by  stat.  1 
&  2  Geo.  IV.  c.  63,  "  That  it  shall  and  may  be  lawful  for  any  justice  or 
justices  of  the  peace,  acting  for  any  county  at  large,  or  for  any  riding  or 
division  of  a  county  in  which  there  are  several  ana  distinct  commissions  of 
the  peace,  to  act  as  a  justice  or  justices  for  such  county  at  large,  riding, 
or  division,  in  sessions  or  otherwise,  at  any  place  within  any  city,  town,  or 
other  precinct,  having  exclusive  jurisdiction,  out  not  being  a  county  of  itself, 
and  situate  within,  surrounded  by  or  adjoining  to  any  such  county  at  large, 
riding,  or  division ;  and  that  all  and  every  such  act  and  acts,  matters  and 
things  which  shall  be  done,  or  which  may  heretofore  have  been  done  by 
such  justice  or  justices  of  the  peace  for  the  said  county  at  large,  riding,  or 
division,  within  such  city,  town,  or  other  precinct,  shall  be  as  valid  and 
effectual  in  the  law  as  if  the  same  had  been  done  within  the  said  county, 
riding,  or  division,  to  all  intents  and  purposes  whatsoever;  provided  always, 
that  nothing  in  this  act  contained  shall  extend  to  give  power  to  the  justices 
of  the  peace  for  any  county  at  large,  riding,  or  division,  not  being  justices 
for  such  city,  town,  or  other  precmct,  or  any  constable  or  other  officer  actr 
ing  under  them,  to  act  or  intermeddle  in  any  matters  or  things  arising  with- 
in any  such  city,  town,  or  precinct,  in  any  manner  whatsoever." 


Juftket  acting  for 
oountlei  at  lai^, 
empowered  to  act 
for  sudi  counties 
incitia«  &C. 


Justlon  for  ooim- 
tiea  at  laige»  Aec. 
empowered  to  act 
ftw  mich  counties 
In  exclusive  Jurls- 
dlctkns,  Ac.  (a). 


Proviso. 


(a)  Ste  the  9  Geo.  IV.  c.  43,  title  |tC00Um0,  Vol.  V. 


^nstttts  of  t^  l^aa.  [iii. 

Bat  eren  before  this  enactment,  the  jmisdictioD  of  coon^  DUgictntM 
ma  not  excluded  by  the  grant,  if  within  a  diitrict  of  the  eouiiW>  to  the  ci^ 
'  or  borough  juaticea,  unless  by  a  mm  mirximiibmt  clause;  and  both,  there- 
fore, had  a  concurrent  jurisdiction  within  the  diiticL  Thii  wa*  deoded  by 
the  caw  of  B.  v.  Saintbury,  4  T.  R.  451,  where,  by  chatter,  tbe  mayor, 
recorder,  and  such  of  the  aldennen  of  London  as  have  paned  the  chair, 
have  jutisdiction  in  Southwark ;  but  aa  tbe  charter  contains  no  nox  intromit- 
tmd  dauie  as  to  the  justices  of  Sony,  the  latter  have  a  concurrent  juris- 
diction with  the  former. 

But  it  was  decided  also,  in  the  same  case,  that  where  two  sets  of  magis- 
trates have  a  concurrent  jurisdiction,  and  one  appoints  a  meeting  to  grant 
ale  licences,  their  jurisdictian  attaches  so  as  to  exclude  the  other*  fium  ap- 

Kinting  a  mibsequent  meeting;  but  diey  mav  all  meet  ti^ether  cm  the  fint 
jr.  But  if,  after  such  appointment,  ue  ouier  set  of  magistrates  nwet  on 
a  Htbaequent  day  and  grant  other  licences,  their  proceedmg  is  iUc^,  and 
the  subject  of  an  indictment;  indeed,  it  is  of  innnite  imjMmauce  that  the 


proceeedings  of  magistrates  si 
that  they  should  be  decorous. 


should  not  only  be  substanl 


itialfy^ 


bntabo 

Hib  exclusion  of  county  justices  ttcaa  acting  in  particular  districts,  seenu 
indeed  to  have  been  always  watched  with  a  jealous  eye.  In  the  case  of 
BUmUty  v.  WlnilanUy,  3  T.  R.  279,  it  was  adjudged  that  a  charter  giantiiig 
jurisdiction  to  borough  magistrates  over  a  district  not  within  the  borough, 
does  not  exclude  the  county  justices  from  having  a  concurrent  jurisdictian, 
without  express  words  in  the  charter;  and  Uioughsuch  charter  contain  wotdi 
of  reference  to  former  charters,  in  which  exclusive  jurisdiction  is  girai  to 
the  borough  justices  within  the  borough,  and  add  that  they  shall  have  Ju- 
risdiction within  the  new  district  in  tam  ampio  modo  tt  formi,  4e.,  yet,  if 
there  be  in  the  latter  charter  a  saving  clause  of  the  rights  of  the  Crown,  and 
of  all  other  persons,  the  borough  magistrates  have  only  a  concurrent  jucia- 
dktinn  with  the  county  justices. 

The  Court,  in  delivenns  judgment  in  this  case,  said,  "  There  are  caMi  in 
which  this  Court  has  held  that  a  settled  usage  woiUd  go  a  great  way  to  con- 
trd  the  words  of  a  charter.  Such  was  the  case  of  Qi^  v.  HantBeg,  in 
which  the  Coml  went  much  farther  than  is  necessary  in  the  preaent  case; 
and  it  is  for  the  sake  of  quieting  corporations,  that  this  Court  haa  always 
upheld  long  usage  where  it  was  possible,  though  recent  usage  would  not 
perhaps  have  much  weight.  But,  without  having  recourse  to  the  ua^e  in  thk 
case,  on  the  words  of  the  charter  alone,  we  think  the  county  iuslicea  are  not 
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diction  of  justices  of  counties,  cities,  and  places,  with  respect  to  their  se*    jurisdi ctioh 
vera!  local  jurisdictions,  within  such  places.  op,  in  general 

From  what  has  heen  already  shewn,  it  is  clear,  that  justices  may  execute   Exclusive  Jurte- 
their  office  within  a  town  (not  being  a  county  of  itself),  although  it  have  a  «Urtio«». 
special  commission  of  the  peace  for  its  own  Umits,  unless  such  commission 
have  a  clause,  that  no  other  justices,  except  those  named  in  it,  shall  any  way 
concern  themselves  in  the  keeping  of  the  peace  within  the  liberties  of  such 
town. 

And  this  is  further  illustrated  by  the  cases  of  Bates  v.  Wm8t€mleyy  4  M. 
%  S.  429,  and  R.  v.  Clarke,  ID.  ^R,  316,  which  have  decided,  that,  where 
a  charter  granted  a  jurisdiction  to  borough  justices  within  a  borougl^  in  ex- 
clusion of  the  county  justices,  and  likewise  gave  them  jurisdiction  over  a 
place  beyond  the  limits  of  the  borough,  but  not  in  exclusion  of  the  county 
justices,  the  latter  might  assess  such  place  to  the  county  rates.  And  that 
the  city  of  Bath,  in  which  the  justices  have  a  separate  jurisdiction  for  some 
purposes,  but  not  for  all,  and  who  commit  felons  to  the  county  gaol  for  trial 
at  toe  assizes,  and  thereby  burthen  the  county,  is  not  a  liberty  or  franchise 
having  a  separate  jurisdiction,  and  is  consequently  liable  to  the  Somersetshire 
county  rate. 

Where  the  justices  of  a  borough  have  exclusive  jurisdiction  within  the 
borough  itself,  and  jurisdiction,  concurrent  with  that  of  the  coimUr  justices, 
over  certain  places  called  the  liberties  of  the  borough,  it  has  been  held,  that, 
for  an  offence  committed  within  the  liberties,  they  might  commit  to  the  coun- 
ty gaol,  and  cause  the  prisoner  to  be  brought  before  them  for  trial  at  the 
borough  sessions.  This  was  decided  in  cases  R,  v.  Musson,  6  B.  ^  C. 
74 ;  and  R,  v.  Amo9,  2  B.  ^  A,  533.  From  the  latter  case  a  doubt  arises 
whether,  where  a  coimty  magistrate  having  concurrent  jurisdiction  has  com- 
mitted a  prisoner  for  an  offence  within  the  borough,  the  borough  sessions 
have  not  the  same  power  of  ordering  such  prisoner  to  be  brought  before 
them  for  trial.  See  stat  15  Geo.  II.  c.  24,  which  is  a  declaratory  act,  and 
should  have  a  liberal  construction. 

The  justices  of  the  borough  of  Liverpool  have  authority  to  sentence,  and 
commit  in  execution  of  such  sentence  to  the  house  of  correction  for  the  coun- 
ty of  Lancaster,  an  offender  convicted  before  them  at  the  borough  sessions 
of  petty  larceny.  But  they  have  no  authority  to  commit  a  person  there, 
who  was  convicted  by  them,  under  a  local  and  personal  act,  51  Geo.  III.  c. 
143,  c^  being  a  rogue  and  vagabond  within  the  meaning  of  the  general  va- 
grant act,  17  Geo.  II.  c.  5;  (now  the  5  Geo.  IV.  c.  83).  ^.  v.  Houghtony  5  M. 
^.y.  300— 311. 

By  Stat  24  Geo.  II.  c.  55,  it  is  enacted.  That  if  anj^  person,  against  whom  Backlog  wanwu. 
a  warrant  shall  be  issued,  shall  escape,  go  into,  reside,  or  be  m  any  other 
county,  &c.  or  place,  out  of  the  jurisdiction  of  the  justice  granting  the  war- 
rant, any  justice  of  the  county,  &c.  or  place,  where  such  person  shall  esci^, 
go  into,  reside,  or  be,  upon  proof  on  oath  of  the  hand-writine  of  the  justice 
granting  such  warrant,  shall  indorse  (a)  his  name  thereon,  wnich  shall  be  a 
sufficient  authority,  (see  R.  v.Kynastoriy  1  Easty  117),  to  the  person  brings 
ing  such  warrant,  and  to  all  others  to  whom  it  was  originally  directed,  to 
execute  the  warrant  in  such  other  jurisdiction,  and  carry  the  offender  before 
the  justice  who  indorsed,  or  some  other  justice  of  the  county,  &c.  where  it 
was  indorsed,  in  case  the  offence  be  bailable,  and  the  offender  able  and  will- 
ing to  give  bail  to  appear  at  the  next  assizes  or  sessions  where  the  offence 
was  committed,  and  shall  deliver  the  recognizances  and  examinations  to  the 
person  apprehending,  who  shall  deliver  the  same  to  the  clerk  of  assize  or  of 
the  peace.  And  if  the  offence  be  not  bailable,  or  bail  be  not  given,  the  con- 
stable shall  carry  the  offender  before  a  justice  of  the  county,  &c.  where  the 
offence  was  committed.  See  post,  Sfianant,  Vol.  V. 

And  by  stat  33  Geo.  III.  c.  55,  s.  3,  Where  distress  cannot  be  found  in   DUticss  wamntt. 
the  jurisdiction  of  justices  granting  warrants  for  that  purpose,  it  is  provided 

{a)  For  the  fonn  of  such  indorsement,  see  tit  lEBucrdltt,  VoL  V. 


^ttsttcn  of  tfte  ynue. 


thtt  the  lame  ma]'  be  levied  in  any  other  county  or  place,  upon  audi  « 
rant  being  indorsed  by  a  justice  of  such  other  county  or  place  (a). 


IV.  IS.^  ^urtebictfon,  ^Potnrr,  anil  Suties  fn  gtnnal  of 
^uslfos  out  of  Sbcssions. 

To  point  out  the  rarioiia  matlen  in  which  justice!  of  the  peace,  in  or  oul 
of  seaaions,  liavc  jurisdiction,  as  also  their  dudes,  would  be  to  repeat  all  tlie 
matters  already  noticed  in  the  other  parts  of  this  work.  The  reader,  when 
desirous  of  ascertaining  such  jurisdiction  and  duty  in  any  particxdar  case, 
diould  look,  therefore,  at  the  particular  tille. 

For  the  Jurisdiction  of  Justices  in  Sessions,  see  StmUaOi,  Vol.  V. 

Thejudieial  authority  and  duties  of  justices  of  the  peace,  in  some  inatancei, 
■re  of  a  rjvit  kind,  as,  where  they  have  to  adjudicate  between  master  and  »ct- 
wmL  &e.  or  to  enforce  the  pajroent  of  rates,  fines,  penaldes,  arc;  inothen, 
they  act  aa  criminal  judeea,  with  summary  power  lo  determine  the  guilt  or 
innocence  of  the  accused,  by  their  own  impressions  of  the  evidence,  and  to 
puniah  the  offender. 

The  jurisdiction  of  a  justice  of  the  peace  out  of  sessions  as  such,  is  de- 
rived either  from  his  commission,  or,  as  is  most  usual,  from  some  particular 
act  of  parliament. 

By  the  ftrat  part  of  the  commission  it  will  be  seen,  ante,  449,  that  any  one 
or  more  justices  have  as  well  all  theancient  power  touchinK  the  peace,  which 
the  conservators  of  the  peace  had  at  the  common  law,  aa  luso  that  whole  au- 
thority which  the  statutes  have  since  added  thereto.  Dall.  e.  5,  J>.  15. 

It  IS  certain,  that,  bv  viitiie  of  the  words  in  their  commisaion  "  to  tetp, 
tind  ciaue  to  be  kept,  all  ordirtancei  and  tlatvUt  for  the  good  of  the  praet" 
they  may  execute  all  statutes  whatsoever,  made  for  the  better  keecnng  of  the 
peace,  and  consequently  those  of  Winchester  and  Westminster,  andallotbeTS 
concerning  the  peace  made  before  the  reign  of  Edw.  III.  in  whoae  ttoe  (u 
hath  been  said)  justices  of  the  peace  were  Rnt  instituted :  for  bU  thoie  sta- 
tutei  were  expressly  mentioned  in  the  ancient  commissions  of  the  peace,  and 
have  always  been  undoubtedly  taken  to  be  included  in  these  ^neral  wotdi 
of  the  present  commission.  And  yet  none  of  the  statutes  which  ordain  iha 
office  of  justices  of  the  peace,  say  any  thing  concerning  the  execution  of  the 
anid  funiicr  stiiliitoa;   »o  lliat  llio  power  of  juiitii-,"'  "f  tlif  yfM-,;  in  rolntioa 
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foreign  prince  coming  into  England,  and  living  luider  the  protection  of  our    jdrisdiction. 
King,  snail  be  subject  to,  and  nave  the  benefit  of  the  laws  m  respect  of  the  &c.  of. 

local  allegiance  which  they  owe  to  him.  1  Haley  93, 94. 

A  justice  of  the  peace  may  proceed  with  respect  to  a  man  coming  into  his 
coim^,  after  having  committed  a  felony  on  the  high  seas,  and  may  commit 
him  for  trial  at  the  next  session  of  oyer  and  terminer  and  gaol  delivery,  to 
be  held  for  the  jurisdiction  of  the  admiralty  of  England,  and  bind  over  the 
witnesses  to  appear  thereat;  and  if  the  offence  be  bailable  before  either  one 
or  more  justices,  the  requisite  number  of  justices  may  take  a  valid  recogni- 
zance for  the  appearance  of  the  person  accused  at  such  session,  there  to 
answer  to  such  matters  as  shall,  on  the  King's  behalf,  be  objected  against  him. 
R,  v.  MuUmany  Park,  241. 

Besides  the  statutes  relating  to  the  peace  named  in  the  commission,  Byttatutes. 
there  are  also  many  other  statutes  which  are  not  specified  in  the  com- 
mission, and  yet  are  committed  to  the  charge  and  care  of  the  justices 
of  the  peace,  by  the  express  words  of  such  statutes :  and  all  such  statutes 
are  to  them  a  sufficient  warrant  and  commission  of  themselves,  although 
they  be  not  recited  in  the  commission,  and  arc  to  be  executed  by  them,  ac- 
cording as  the  same  statutes  themselves  do  severally  prescribe  and  set  down. 
Dalt,  c.  5. 

Indeed,  the  far  greater  part  of  the  labours  of  justices  out  of  sessions  arise  C!«qtfom- 
from  the  duties  imposed  on  them  by  particular  statutes.  How  much,  there- 
fore, it  becometh  them  to  be  well  acquainted  with  the  nature  and  construc- 
tion of  statutes,  before  acting  thereon.  This  certainly  is  no  easy  task  at 
the  present  day,  especially,  considering  the  vast  number  of  statutes,  and  the 
uncertain  wordings  of  most  of  them. 

Forasmuch  as  most  of  the  business  of  a  justice  of  the  peace  consisteth  in 
the  execution  of  divers  statutes,  which  cannot  be  sufficiently  abridged,  but 
that  they  will  come  short  of  the  substance  and  body  thereof,  therefore,  it 
shall  be  safest  for  the  justices  to  have  an  eye  to  the  statutes  at  large,  and 
thereby  to  take  their  further  and  better  directions  for  their  whole  proceed- 
ings: For  (as  Lord  Coke  observeth,  10  Rep,  117  6)  abridgments  are  of 
good  and  necessaiy  use  to  serve  as  tables,  but  not  to  ground  any  opinion^ 
much  less  to  proceed  judicially  upon  them.  D<iU,  c,  173. 

In  like  manner,  it  is  not  safe  for  them  to  trust  altogether  to  the  care  and 
judgment  of  their  clerks,  in  drawing  warrants  and  other  instruments;  much 
less  to  the  skill  of  parish  officers  in  making  copies  of  orders,  and  the  like; 
but  rather  it  is  advisable  to  have  good  printed  forms ;  and  instead  of  copies 
to  be  taken  upon  occasion,  to  make  out  duplicates. 

For  the  better  ascertaining  the  nature  and  construction  of  statutes,  it  is 
thought  fit,  in  this  edition,  to  insert  a  distinct  title  thereon,  which  will  be 
found,  post,  tit.  Statutes,  Vol.  V.,  and  the  reader  is  refened  thereto.  In 
addition,  however,  the  following  points  will  be  found  useful  under  this 
title. 

A  justice  of  the  peace,  before  taking  cognizance  of  a  matter  and  acting 
either  ministerially  or  judicially  as  a  justice,  should  be  cautious  in  ascer- 
taining whether  the  case  in  which  he  is  called  upon  to  act  be  within  the 
limits  of  his  jurisdiction ;  whether  it  be  one  over  which  he  has  jurisdiction^, 
which  he  may  ascertain  firom  his  commission,  or  from  the  act  of  Parliament 
giving  him  jurisdiction  over  it,  as  the  case  may  happen; — whether  he  may 
act  alone  without  the  aid  of  a  fellow  justice ; — wnether  the  case  is  laid  before 
him  in  the  lunited  time,  by  a  proper  and  competent  person,  on  proper  in- 
formation on  oath,  or  otherwise. 

In  some  cases,  the  justice  has  a  discretionary  duty  to  take  cognizance  of  Dbcretknary 
the  matter;  in  others,  as  is  most  usual,  the  duty  is  imperative.  pofw. 

Upon  this  discretionary  power  it  may  be  observed,  that  where  an  act  of 
Parliament  gives  power  to  the  justices  of  the  peace,  to  take  order  in  any 
matter  according  to  their  discretiorUf  this  shall  be  understood,  according  to 
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the  niles  of  reason,  law,  and  jkutice,  and  not  bj  private  opinion.  S  Rep, 
100.     See  SHoatU-t  St.  Tri.  55,  (>io(u). 

It  has  been  observed,  by  liord  Mantfield,  C.  J.,  that  this  discretionary 
_  ._,  wben  applied  to  a  Court  of  justice,  meana  aound  discretion,  guided 
ijr  law.  It  miuA  be  governed  by  rule,  not  by  humour;  it  must  not  be  arbi- 
tranr,  vague,  and  fancifiil,  but  legal  and  regular.  R.  v.  Willit,  4  Burr.  2539. 
And  Lord  Kengon  said,  in  the  case  of  WtUon  v.  RtutaU,  4  T.  R.  737— 
"  The  diacretion  to  be  exercised  by  a  Court  or  a  judge  is  not  a  wild,  but  a 
sound  diacretion,  and  to  be  confined  within  those  limita,  within  which  an 
honest  man,  competent  to  discharge  the  duties  of  his  office,  ought  to  con- 
fine himself." 

It  should  be  also  here  observed,  that  the  superior  Court  of  Ring's  Bench 
will  never,  or  rather  ought  never  to  interpose  against  magistrates,  unlesa 
they  have  acted  from  bad  motives  and  mai&fide;  especially  where  they  are 
intnisted  with  an  absolute  discretion.  Where  justices  of  the  peace  use  doe 
discretion,  it  would  be  of  very  dangerous  consequences  for  the  superior  Court 
to  interfere.  See  per  Lord  MaZfieM,  C.  J.,  R.  v.  Hamt,  3  Burr.  1716. 
Again,  Lord  Manifirld,  C,  J.,  has  said,  in  R.  v.  Young  and  PUU,  I  Burr, 
886,  that  where  justices  of  the  peace  havejtiriadiction  to  act  discretionarily, 
and  act  accordingly,  the  Court  of  King's  Bench  has  no  power  or  claim  to 
review  their  reasons,  by  way  of  appeal  from  Ibeir  judgments,  or  by  way  of 


ruling  the  discretion  intrusted  to  them.     But  if  it  clearly  appear  that 
"   '  ice  have  been  partially,  maliciously,  or  corruptly  influe 

of  this  diacretion,  and  have,  consequently,  abused  C 


trust  reposed  in  them,  they  are  liable  to  prosecution  by  indictment  o 
fbnnation,  or  even  possibly  by  action,  if  the  malice  be  very  gross  and  injuri- 
ous. But  if  their  judgment  be  wrong,  yet  their  heart  and  intention  pure, 
they  cannot  be  punished  if  they  act  within  their  jurisdiction.   See  poti,  481. 

'The  abuse  of  a  discretionsry  power  should  be  more  severely  punished 
than  the  abuse  of  a  power  which  is  not  discretionary.  Per  Lord  HarAncke, 
Sav.Rtp.  2iS,  217. 

The  principle,  that,  if  a  justice  entertain  a  reasonable  dmibt  of  tut  juris- 
diction, the  Court  will  not  compel  him  to  do  an  act  which  may  subject  him 
to  an  action,  has  been  established  by  various  cases.  "  How,  said  AbtM, 
C.  I.,  in  delivering  judgment  (in  the  case  oT R.v.  Broderip,  7  D.^R.  86; 
iB-ifC.  230,  S.  C.),  "  how  can  we  order  a  magistrate  to  do  thkt  whii± 
may  tolqect  him  to  an  action?  If  a  justice  of  the  peace  criminallj  ftii  t»fTs 
to  discliu;ge  his  duty,  he  is  amenable  for  his  conduct  by  infbrinabon,  aa  tot 
a  public  otfencc;  Iiiit  liinl  Is  ei  vitv  liitFi'iTiit  lliint;  iroiii  cranii landing  bin 


IV.]       Jurisdiction,  Power ^  and  Duties  of,  in  General. 

a  parish  apprentice  (a),  and  such  like,  it  is  necessary  that  they  should  be 
both  togetner,  to  hear  the  evidence,  and  to  consult  together. 

Where  justices,  however,  act  ministerially,  it  is  not  necessary,  even  in  cases 
where  two  only  can  have  jurisdiction,  that  they  should  meet  together  to  do  the 
act;  and  long  practice  seems  to  allow  this.  Thus,  where  a  statute  appointeth 
a  thing  to  be  done  by  two  justices  or  more,  if  the  offence  be  any  misdemea- 
nor, or  matter  aeamst  the  peace,  there,  upon  complaint  made  of  the 
offence  to  any  of  those  justices,  it  seemeth  that  one  of  them  may  grant  out 
his  warrant  to  attach  the  offender,  and  to  bring  him  before  the  same  justice 
and  the  other  justice  so  appointed  (at  some  convenient  place),  ana  then 
they  to  hear  and  determine  the  same.  DalL  c,  6. 

On  this  subject  Lord  Hale  says,  (contrary  to  the  opinion  of  Lord  Coke), 
that  the  justices  out  of  sessions  may  issue  their  warrant  for  apprehending 
persons  charged  of  crimes  without  the  coe;nizance  of  the  sessions,  and  bind 
them  over  to  appear  at  the  sessions,  although  the  offender  be  not  yet  in- 
dicted. 1  Hale,  579. 

But,  in  another  place,  he  says,  this  seemeth  doubtful ;  and  that  one  thing 
which  seemeth  to  make  against  it  is,  that  in  most  cases  of  this  nature, 
though  the  party  were  indicted,  or  an  information  preferred,  yet  a  coptow 
was  not  the  first  process,  but  a  venire  facias,  and  distringas,  2  Hale,  113. 

And  Mr.  Hawkins,  on  this  point,  saith  thus :  It  seems  that,  anciently,  no 
one  justice  could  legally  make  out  a  warrant  for  an  offence  against  a  penal 
statute,  or  other  misdemeanor  cognizable  only  by  a  sessions  of  two  or 
more  justices;  for  that  one  single  justice  hath  no  jurisdiction  of  such 
offence,  and  regularly  those  only  who  have  jurisdiction  over  a  caiise  can 
award  process  concerning  it;  yet  the  long,  constant,  universal,  and  irncon- 
trolled  practice  of  justices  of  tne  peace  seems  to  have  altered  the  law  in  this 
particular,  and  to  have  given  them  an  authority  in  relation  to  such  arrests, 
not  now  to  be  disputed.  2  Hawk,  c,  13,  s,  16. 

But  it  seemeth,  that  when  a  thing  is  appointed  by  any  statute  to  be  done 
by  or  before  one  person  certain,  such  tnmg  cannot  be  done  by  or  before 
any  other|  and  by  such  express  designation  of  one,  all  others  are  excluded, 
and  their  proceedings  therein  are  coram  nonjudice.  Dolt,  c,  6. 

By  the  3  Geo.  IV.  c.  23,  s.  2,  it  is  enacted,  "  That  one  justice  of  the 
peace,  &c.  may  receive  the  original  information  or  complaint  as  to  an 
offence,  where  two  or  more  justices  are  empowered  to  hear  and  determine. 
See  the  enactment  and  law,  title  Conbictioii,  Vol.  I. 

The  term  Court,  when  used  in  a  statute,  does  not  extend  to  justices  out 
of  session ;  and  where  a  statute  directs  a  penalty  to  be  recovered  m  antf 
Court  of  record,  this  shall  not  be  intended  of  the  quarter  sessions,  unless  it 
be  specially  named  in  such  statute,  but  only  of  the  Courts  of  record  at 
Westminster.  6  Rep.  19,  20;  2  Hale,  29,  30. 

It  is  a  general  nue  in  the  construction  of  statutes,  that  where  things  of  an 
inferior  degree  are  first  mentioned,  those  of  a  higher  dignity  shall  not  be  in- 
cluded under  general  subsequent  words ;  as  where  a  statute  speaks  of  indict- 
ments to  be  taken  before  justices  of  the  peace,  or  others  having  power  to  take  in- 
dictments, it  shall  be  understood  only  of  other  inferior  courts,  and  not  of  the 
King's  Bench,  or  other  Courts  at  Westminster.  2  Rep.  46 ;  2  Hawk.  c.  27,  s.  1 24. 

The  general  powers  and  duties  of  a  iustice  of  the  peace  attending  the 
conviction  of  an  offender,  and  the  proceedings  connected  therewith,  are  fuUy 
noticed omdcr  title  CTontrfction,  Vol.  I. ;  and,  as  to  the  proof  of  such  convic- 
tions, and  how  far  they  are  conclusive  in  eWdence,  see'£l)(tJcttte,Vol.  II.  p.  51. 

In  all  cases  where  justices  may  hear  and  determine  out  of  sessions,  (vix.  on 
their  own  view,  or  confession,  or  oath  of  witnesses),  the  justices  ought  to 
make  a  record  (i)  in  writing  under  their  hands  of  all  the  matters  and 
proofe ;  which  record,  notwiAstanding,  in  many  cases,  they  may  keep  by 


46T 

JURISDICTION, 

DUTIES,  &C 

IN  GENERAL. 


The  terra"  Court" 
does  not  mean 
Justice*  out  of 


Higher  Courts  not 
Intended,  where 
the  inferior  are 
first  mentioned. 


Convictltnu. 


(o)  R.  V.  Hampstall  Redware,  3  T.  R. 
380,  ante.  Vol.  I.  p.  208. 

(6)  Generally  speaking,  all  records 
ought  to  be  on  parchment,  but  there  does 


not  appear  to  be  any  positive  law  to  this 
effect,  and,  therefore,  they  are  good  if 
written  on  paper,  flkfe  CoilllictUm*  Vol. 
I.,  and  1  Inst,  260. 


I^ustiits  of  ttK  ^an. 

them.  Dail.  e.  115.     Sec  titk-  CCanbitlim,  Vol.  I. 
and  etVtr,  Vol.  III. 

And  in  all  cases  of  convictions,  ihe  justices  thould 
(o  the  next  sessions. 


■a  the  conviction] 


Where  a  special  authority  is 


a  to  justice*  out  of 


it  ought  Id 


,  5  Burr.  2686, 

Ai  to  the  effect  and  proof  of  such  orden  in  evidence,  lee  lEbOMni,  VoL 
II.  p.  52. 

As  to  the  powers  and  duties  of  a  justice  of  the  peace  in  taking  leeog- 
niiances,  aee  Ktrogni^ntt,  Vol.  V. 

Where  a  statute  appoints  a  conviction  to  be  on  the  oati  of  one  wilMia, 
this  ought  not  to  be  by  the  single  oath  of  the  informer;  for  if  the  same 
person  shall  be  allowed  lo  be  bolh  prosecutor  and  witness,  it  would  induct 
profligate  penona  to  commit '  perjury  for  the  sake  of  the  reward.  2  Ld. 
Soym.  15'IS.     See  further,  ConMttiim,  VoL  I. ;  IMDnttt,  Vol.  II.  p.  74. 

Where  a  statute  direcleth  that  a  person  shall  be  convicted  of  an  oBbnce, 
upon  the  oath  of  one  or  more  wltneut;  and  saith  nathlng  of  the  eonfaniim 
of  the  party,  yet,  if  llic  offbnder  shall  before  the  justice  confess  the  <^enee, 


Qiutien 


see  title  dmftuiDn,  ^ 

A  statute  allowing  a  conviction  on  the  oath  of  one  wUneu  shall  be  un- 
deretood  to  denote  one  vltiim  or  more. 

And  Imo  aiilaeiset  shall  denote  Iwo  or  more  ipifneiiei. 

Where,  in  aeU  of  Parliament  directing  justices  to  convict,  &c.  parties,  the 
term  credible  witneii  is  used,  it  bears  no  precise  or  legal  signification,  bat 
the  magiBtrate  is  to  Jui^e,  like  the  jury  on  a  trial,  how  bx  the  witnea  is 
sufficiently  to  be  believed,  to  warmnt  the  conviction,  &c.  1  Bnrr.  i\8 ;  Ptxt^, 
£vid.l24.  And  see  further,  as  to  the  Credibility  of  Witnesses,  titlefU' 
B«Ilt«,  Vol.  11.  p.  78. 

In  all  cases  wherein,  by  any  act  of  Parliament,  an  oath  ahall  be  aDDVed 
or  required,  the  solemn  aHiniintion  of  ijuokera  slinll  bu  allowed  instead  of 
such  (in  oalh,  altlioiigh  no  pnrficiilnr  or  fxpross  pnn-i^ion   be  miidi'  for  list 
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Metkuen,  2Bingh,  63.    And  in  summary  convictions  the  party  ought  to  be    jurisdiction, 
heard,  and  for  that  purpose  ought  to  be  summoned  in  &ct:  and  if  the  jus-    m/TiEr,  &c.  in 
tice  proceed  against  a  person  without  summoning  him,  it  would  be  a  misde-        oekeral. 
meanor  in  him,  for  which  an  information  would  lie.  15a/^.  181;  2  Lord  Not  to  condemn 
Raym,  1407;  2 1^^.  678.    But  before  an  information  is  granted,  the  Court  JS^f*"  """ 
wilf  first  require  that  the  conviction  be  removed  before  them.  2  Sir,  915. 
In  some  cases  a  summons  may,  by  the  wording  of  the  particular  statute,  be 
unnecessary.  See  a  case  imder  title  Itestarltt,  VoL  I.  p.  355,  368.    Where 
a  party  appears  without  summons,  it  generally  supersedes  the  necessity  of  a 
■ominons.    And  see  Airther,  title  (IDoibUtion,  Vol.  I.,  where  this  important 
subject  is  more  fully  noticed. 

A  magistrate  cannot  determine  a  case  in  his  judicial  character  ex  parte,  and  Wanrant  to  sp- 
is  therefore  bound  to  summon  the  party  charged  with  an  offence.  line  merely  P*****"*^  P***!' 
omit  to  appear,  a  warrant  to  apprenend  him  becomes  necessary,  to  enforce  the 
summons,  and  such  a  warrant  the  magistrates  are  authorized  to  issue.  It  is 
dear,  that  when  an  act  of  Parliament  gives  a  justice  jurisdiction  over  an  of- 
fence, it  impliedly  gives  him  a  power  to  make  out  a  warrant,  and  bring  be- 
fiire  him  any  person  charged  with  such  offence.  In  Bane  v.  MethueHy  2  Bmg, 
63,  it  was  hela  that  a  magistrate  might  issue  a  warrant  to  apprehend  a  person 
charged  with  an  offence  under  the  Malicious  Trespass  Act,  (then  the  1  Geo. 
IV.  c.  56) ;  although  it  was  urged  that  there  was  no  clause  in  that  act  of 
Parliament,  authorizing  the  magistrates  to  apprehend  him  till  after  convic- 
tion.    See  further,  title  flStanant,  Vol.  V. ;  €ifommhincm,  Vol.  I. 

If  a  justice  exceed  his  authority  in  granting  a  warrant,  yet  the  officer  Constable  pio- 
must  execute  it,  and  is  indemified  for  so  doing;  but  if  it  be  a  case  wherein  SaSattateeJeeed 
he  hath  no  jurisdiction,  or  in  a  matter  whereof  he  hath  no  cognizance,  the  ratnority. 
officer  ought  not  to  execute  such  warrant;  so  that  the  officer  is  bound  to 
take  notice  of  the  authority  and  jurisdiction  of  the  justice.  Cro.  Car,  394 ; 
10  Rep,  176 ;  MiUon  v.  Green,  5  East,  233 ;  but  see  stat  24  Geo.  II.  c.  44, 
s.  6;  and  title  Constable,  Vol.  I. 

Thus,  if  a  justice  send  a  warrant  to  a  constable  to  take  up  one  for  slander, 
or  the  like,  the  justice  hath  no  iurisdiction  in  such  cases,  and  the  constable 
ought  to  refuse  the  execution  of  it  Wood's  Inst,  6. 1,  c.  7. 

The  powers  and  duties  of  justices  of  the  peace  and  others  to  apprehend  ^EK^'^wliout 
offenders,  or  suspected  offenders  in  criminal  cases,  will  be  found  nilly  no-  mmau 
ticed  under  title  4lrTejit,  Vol.  I. 

The  powers  and  duties  of  a  justice  of  the  peace  as  to  bailing  the  accused  B«U- 
party,  are  to  be  found  under  title  ISail,  Vol.  I. 

In  respect  to  granting  a  supersedeas  in  bailable  offences,  Mr.  Askhursty  J.,  Supenodeai. 
said,  that  the  legality  of  it  is  very  doubtful;  and  that,  at  any  rate,  it  cannot 
hold  where  the  party  is  convicted  in  the  first  instance  as  a  rogue  and  vagar 
bond,  and  committed  in  execution,  for  there  he  is  clearly  not  bailable.  2 
T.  it.  195.  As  to  a  supersedeas  on  an  order  of  removal,  seePfl«cra*  v.  Attm- 
hold,  1  Str.  6;  and  title  ^oor,  Vol.  IV. 

It  is  said,  that  wheresoever  a  justice  of  the  peace  is  empowered,  by  any  Commitment, 
statute,  to  bind  a  person  over,  or  to  cause  him  to  do  a  certain  thing,  and 
such  person  being  in  his  presence  shall  refuse  to  be  bound,  or  to  do  such 
thing;  the  justice  may  commit  him  to  the  gaol,  to  remain  there  till  he  shall 
comply.  2  Hawk,  c,  16,  s.  2. 

A  magistrate  has,  it  seems,  a  power  to  commit  a  person  guil^  of  a  con- 
tempt, by  insulting  him,  or  otherwise,  when  acting  in  his^'iMitcfa/  capacity, 
though  not  so  when  he  is  acting  merely  ministeriaUy.  See  1  Str,  421;  14 
East,  85;  6  T,  R,  62-3;  Peake,  62;  &B.^A,  894;  1  Z).  4- H.  559,  S.C. 
And  see  further,  and  as  to  the  form  of  such  commitment,  title  'ficamtnatiim, 
Vol.  II.  p.  99;  CTommitmcnt,  Vol.  I. 

A  justice  may  commit  for  a  manifest  breach  of  the  peace  in  his  view, 
or  for  an  apprehended  breach,  without  warrant  or  information.  So,  also, 
they  may  commit  on  a  complaint  not  in  writing,  though  strictly  it  should 
be  so.  Brookshawv.  Hopkins,  Lqfft,  240,  245.  And  although  Sipramumre 
be  not  within  the  letter  of  the  commission,  yet,  masmuch  as  it  is  against  the 
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prisoDj  luch  pn>i 
I.C.19,».2,  the- 
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peace  of  the  King  and  of  the  realm,  anji  justice  may  caute  a  penon  to  be 
aj^irehended  fur  Kuch  offence,  and  take  his  examinatioo  and  inibnnatiDni 
against  him,  and  certify  the  same  to  the  King's  Bench  or  gaol  deliTciy. 
And  the  same  may  be  said  of  other  like  offences.  2  Hmvk.  c.  8,  i.  34. 

Tlie  words  "  in  our  prison,"  in  the  juatiee's  commission,  mean  the  King's 
.  is  the  common  piol  of  the  county.   But  by  st«t.  6  Geo. 
justices  may  commit  criminals,  and  persons  chaived  with 
offences,  either  to  the  eaol  or  to  the  house  of  correction,  in  Uicir  dis- 
crctioD,  for  such  uffEnces,  or  tor  want  of  sureties.  See  (!&Bol,  Vol.  II. 

When  a  italute  appoints  imprisonment,  but  limits  no  time  wAcfi,  it  ihaD 
be  immediately.  %Kep.\l9. 

When  a  statute  appoints  imprisonment,  but  limits  no  time  Aow  Insfr,  the 
prisoner,  in  such  case,  must  remain  at  the  discretion  of  the  Court  Dait,  410. 

Where  any  ofiender  shall,  by  a  justice  of  the  peace,  be  committed  to  the 
house  of  correction,  for  an  offence  cognizable  belbre  him  out  of  sesumu,  and 
the  time  and  manner  of  punishment  is  not  by  laweiprestly  limited;  he  may 
commit  him  to  the  bouse  of  correction,  there  to  be  kept  to  hard  labour,  untu 
the  next  geneial  or  quarter  sessions,  or  until  discharged  by  due  coune  of 
kw.  17Geo.  II.  C.5,  S.32. 

It  may  be  laid  down  as  an  invariable  rule,  that  Uu  kuejewmr*  Mtertg: 
■o  that  in  the  construction  of  a  penal  statute,  where  the  mterpretstion  is 
dubious,  that  sense  must  be  pursued  (all  other  things  being  equal)  which  1* 
more  beneficial  to  the  subject  or  the  party  suffering.  Thus,  wh^  an  act 
directs,  that  the  justices  shall  commit  an  ofiender  lo  prison  for  twelve 
moKtht,  the  justices  may  not  alter  the  words,  and  commit  him  for  a  years 
tor,  in  this  respect,  twelve  months  and  one  year  are  not  the  same:  but  the 
months  must  he  computed  at  twenty-eieht  days  to  the  month,  and  not  m  ek> 
lendar  months,  unless  it  be  so  expressed  in  the  act. 

The  other  laws  relative  to  tiie  power  and  duty  ofa  magistnte  im  eonunit- 
ting  a  party  will  be  found  under  titie  Conuninntnt,  VoL  I. 

Statutes  frequentiy  empower  justices  of  the  peace  to  give  damant  to  the 
byuied  party,  as  in  the  case  of  common  assanlta,  see  title  Vmbui,  Vol  I. 
p.  271 1  or  mahcious  and  trifling  injuries  to  property,  ■««  JVUUdnn  A^" 
iltt  U  ¥n¥»n>'  Vol.  III. 

In  each  particular  case,  the  extent  of  the  injury  is  to  be  aseertsined  I7. 
thejtutices,  and  compensation  awarded  only  m  p —     ''       -     -•     -  ■ 
proved.  S.  v.  Harjmr,  \  D.  ^  R.  222. 
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tress;  and  the  overplus  (if  any)  shall  be  returned  to  the  owner  on  demand.  JURiSDTCTioir, 
(Except  only  in  cases  of  distress  for  quakers'  tithes  and  church-rates).  27  duties,  &c  in 
Geo.  11.  c.  20.    See  further,  titles  eCoJttS,  Bistms,  Vol.  I.  geneeal. 

In  all  cases  of  cUstreas  and  sale,  it  shall  be  understood  that  the  overplus  Ovoxplua. 
must  be  returned  to  the  owner,  after  the  sum  or  sums  to  be  thereout  deduct- 
ed, shall  be  satisfied  and  paid. 

An  act  inflicting  a  penalty  for  a  second  offence,  must  always  be  under-  Second  ollfenoe. 
stood,  after  conviction  and  judgment  for  the  first  offence;  and  the  sedond 
oflence  must  be  committed  after  the  first  conviction,  and  judgment  thereupon 
^[iven :  for  it  doth  not  appear  to  be  an  offence,  untO  judgment  by  proceed- 
ing of  law  be  eiven  against  the  offender.  2  Inst,  468. 

And  the  indictment  for  a  second  offence  must  recite  the  record  of  the 
first  conviction;  and,  upon  the  evidence,  the  record  of  the  first  conviction 
must  be  proved:  but  the  matter  of  the  first  conviction  shall  never  be  re- 
examined, but  must  stand  for  granted.  1  Hale,  686.  See  lEbitfciuc,  Vol.  II. 
p.  51. 

If^  upon  conviction,  the  offender  is  to  be  fined  to  the  King,  then  the  jus-   EatmUng  fines, 
tices  are  to  estreat  such  fine,  and  to  send  the  estreat  into  the  Exchequer, 
whereby  the  barons  of  the  Exchequer  may  cause  the  said  fine  or  forfeiture 
to  be  levied  for  the  King's  use.  Dolt,  e,  1 15.    See  titles  S^MOk  (c  ipotfeitarcs, 
Vol.  II.;  Btcognl?aiue,  Vol.  V. 

If  justices  of  the  peace  adjourn  their  proceedings  to  a  dav  subsequent  to   Adjournment  of 
the  repeal  of  an  act  of  Parliament,  under  which  uiey  act,  their  jurisdiction   iw«*edingfc 
will  cease.  R.  v.  London  Justices,  3  Burr,  432. 

The  power  of  justices  to  bind  to  the  good  behaviour  is  founded  on  the  stat   Binding  to  good 
34  Edw.  III.  c  1 ;  and  Lord  Hale  says — "  That  this  power  of  binding,  though  behavloar. 
eiq>ressed  generally,  and  without  any  time  limited,  yet  is  not  intended  to  be 
perpetual,  but  in  nature  of  bail,  viz,  to  appear  at  such  a  day  at  their  ses- 
sions, and  in  the  mean  time  to  be  of  good  benaviour.  2  Hale,  126. 

But  in  a  recent  case  it  has  been  holden  by  the  Court  of  King's  Bench,  that 
a  Justice  of  the  peace  is  authorized  to  require  surety  of  the  peace  for  a  limit- 
ea  period  {e.  g,  two  years),  according  to  his  discretion,  and  that  he  need  not 
bind  the  party  over  to  the  next  sessions  only.  For  that  the  power  of  the 
justices  assembled  at  their  sessions,  to  take  surety  for  the  peace,  is  derived 
from  their  commission,  and  is  found  in  the  first  clause  or  assignavimus  of  the 
commission;  and,  by  that  clause,  the  power  is  given  to  any  one  justice,  and 
not  to  two  or  more,  as  is  done  by  tne  second  clause,  wmch  relates  to  the 
taking  and  trial  of  indictments,  and  some  other  matters ;  and,  therefore,  if 
a  single  justice  cannot  take  security  for  a  longer  period  than  until  the  next 
sessions,  it  will  be  difiicult  to  shew  that  a  number  of  justices  assembled  at 
sessions  may  take  it  for  a  longer  time ;  and,  unless  they  can  do  so,  then,  as  it 
may  be  in  most  cases  expedient  that  the  period  of  surety  should  be  longer 
than  the  interval  between  sessions  and  sessions,  both  parties,  or  at  least  ue 
party  required  to  give  the  surety,  and  his  recognizors,  must  be  harassed 
by  repeated  attendances  to  accomplish  an  object,  which  may  be  as  well  ef- 
fected by  a  single  attendance,  at  which  the  whole  matter  may  be  heard  and 
discussed.  Per  Abbott,  Ch.  J.,  in  the  case  of  WiUes  v.  Bridger,  2  B,8f  A. 
278.  See  further,  title  Shtrrtp,  VoL  V. 

All  persons  present,  countenancing  a  prize  fight,  are  guilty  of  an  offence ; 
and  therefore,  whenever  a  prize  fight  is  expected,  the  magistrates  ought  to 
cause  the  intended  combatants  to  be  brought  before  them,  and  compel  them 
to  enter  into  securities  to  keep  the  peace  till  the  assizes  or  sessions,  and,  if 
they  refuse  to  enter  into  securities,  to  commit  them.  R,  v.  BiOmgham,  2 
C.^P.2S4, 

In  informations  and  summary  proceedings  before  justices  of  the  peace  out  of  Right  otmMmt, 
sessions,  where  they  are  not  acting  in  &  judicial,  but  are  actine  in  a  ministerial  *«•»*»  ptw«t. 
capacity,  it  is  laid  down  by  the  Cmirt,  in  the  case  of  Coxy,  CiSeridge,2D,8fR* 
86 ;  IB,^C,  37,  S.  C,  that  neither  the  prisoner  on  the  one  hand,  nor  the  pro- 
secutor, by  whom  the  chaige  is  made,  on  the  other,  has  any  right  to  have  any 
legal  adviser  present;  that  the  magistrate  has  a  right  to  exerase  his  own  dis- 
cretion in  such  cases,  to  commit  the  party,  imless  he  thinks  there  if  tLprimi 
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^ustlizs  of  liK  ^Beate. 


[IV. 


'  able  d«grec  of  crediL  If  the  penon  charged  be  really  innocent,  lie  would  be 
competent,  however  ignorant,  to  niggest  to  the  ma^trate  auch  topics  aa  he 
thoiw;ht  would  be  of  advantage  to  him,  in  order  that  the  magi'trate  might 
iift£e8toiy  to  the  bottom;  aud  the  magiatrale,  standing  indifierent  between 
the  one  aide  and  the  other,  is  the  only  legal  adviser  which  the  psr^  hai  a 
right  to  inaiat  shall  be  present  at  the  tunc  of  the  inquiry.  There  are  nun; 
caaet  in  which,  in  th?  exercise  of  a  just  discretion,  the  magistrate  would  give 
to  the  party  the  privilege  of  having  a  prafesiional  person  present  on  his  be- 
half; but  that  is  a  privilege  only,  and  not  a  right,  and  the  magistrate  ia  to 
exercise  his  own  discretion  upon  the  subject.  No  person  has  a  right  to  say, 
against  the  will  of  the  magistrate,  "  I  shall  force  myself  upon  you,  for  I 
have  a  right  to  conduct  the  case  on  the  part  of  the  prisoner,  against  whom 
the  charge  is  made."  The  juaticG  might  forcibly  turn  him  out  of  the  room, 
and  exclude  his  presence  during  the  investigation  of  the  case,  it  bong  a 
preliminary  inveatigation  only.  Thus,  in  the  eaie  of  S.  v.  Borron,  3  B.^A. 
432,  where  it  waa  decided,  that,  on  inquiries  before  Justices,  an  attorney  has 
no  right  to  be  present,  except  aa  a  matter  of  courtesy :  and  again,  tn  the 
caae  of  B.  v.  Jtaticet  of  Staffordthire,  1  ChU.  Rep.  217,  where  aciiminal  it^ 
fimnstion  was  moved  for  agdnst  two  justices,  on  the  ground  of  their  having 
deprived  the  defendant  of  legal  assistance,  by  excluding  his  attorney  ftnn 
the  justice  room,  (no  corrupt  motive  being  imputed  to  the  tnagiitrstei),  the 
Court  of  King's  Bench  refused  to  interfere.  Baylry,  J.,  said,  it  loigtit  be  a 
different  thing  where  counsel  are  employed,  but  an  attorney  in  all  eveati 
ha*  no  right  to  be  preaenL 

On  the  other  hand,  all  persons  have  a  right  to  be  present  before  a Juftiee 
of  the  peace,  while  acting  in  a  judicial  character,  as  on  the  hearing  of  a  eoa- 
viction.  And  in  a  late  case  it  was  held,  that  the  proceeding  against  a  paity 
in  a  summary  manner,  under  the  5  Anne,  c.  14,  for  keeping  and  uamg  a 
gun  to  destroy  game,  is  of  a  judicial  nature,  at  which  all  persons  have  a 
right  primi  facie  to  be  present ;  and  that  therefore,  where  a  magistrate  had, 
without  any  specilic  reason,  caused  a  party,  who  claimed  a  rieht  to  be  pre- 
•ent,  to  be  removed  from  the  justice  room,  where  such  a  proceei£ngwu  goit^ 
on,  it  was  held  that  he  was  liable  to  an  action  of  trespas*.  Dambmeji  v. 
(heetr,  10  B.  *  C.  237. 

Hence  it  may  be  inferred,  that  though,  in  taking  examinationt  iqicn  a 
charge  of  felony,  it  may  be  essential  to  llic  eii^s  iif  ]nililic  justice,  that  the 
— --n  should  be  siriclly  pnTafp,  yet  thnl  tlip  snme  niilhnrities  do  nnl 


v.]      Jurisdiction,  Power,  arid  Duties  of,  in  General.  473 

In  a  case  where  a  justice  of  the  peace  was  also  surveyor  of  the  highway,    jurisdiction, 
and  a  matter  which  concerned  his  office  coming  in  question  at  the  sessions,    dutirs,  &c  in 
he  joined  in  making  the  order,  and  his  name  was  put  in  the  caption,  the       oeneral. 
order  was  quashed.     So,  it  has  been  determined  that,  on  an  appeal  to  ihe 
sessions  against  an  order  of  removal,  those  justices  who  are  rated  to  the  relief 
of  the  poor  in  either  of  the  contending  parishes  have  not  a  rieht  to  vote. 
K  V.  larpoUy  4  T.  R.  71 .     And  in  a  still  later  case,  R,  v.  Gudderidge  and 
another,  4  Z).  ^  R,  M.  C  35,  it  was  held,  that  a  justice  of  the  peace,  who 
is  a  rated  inhabitant  of  a  parish,  cannot  vote  at  sessions,  either  upon  the 
determination  of  an  appeal  against  the  accounts  of  the  overseers  of  his 
parish,  or  upon  the  propriety  of  granting  a  case  for  the  opinion  of  die  King's 
Bench.     "  We  think  it  the^  safer  course,     said  AhboU,  C.  J.,  "  to  hold  that 
magistrates  should  not  interfere  in  cases  where  they  are  interested." 

By  HoUf  C.  J.,  the  mavor  of  Hereford  was  laid  by  the  heels,  for  sitting 
in  judgment  in  a  cause  where  he  himself  was  lessor  of  the  plaintiff  in  eject- 
ment, though  he  by  the  charter  was  sole  judge  of  the  Court.  1  SM.  396. 

Indeed,  as  the  Court  has  repeatedly  declared,  no  rule  of  law  or  reason  is 
more  clearly  established  than  that  a  judge  ought  to  stand  disinterested. 
And  yet,  in  some  cases,  even  if  the  justice  shall  act  in  his  own  cause,  it 
seemeth  to  be  justifiable;  as  when  a  justice  shall  be  assaulted,  or  (in  the 
doing  his  office  especially)  shall  be  abused  to  his  face,  and  no  other  justice 
present  with  him;  then  it  seems  he  may  commit  such  offender  until  he 
shall  find  sureties  for  the  peace  or  good  behaviour,  as  the  case  shall  require : 
but  if  any  other  justice  be  present,  it  were  fitting  to  desire  his  aid.  DaU.  c. 
173;  l^^r.420,421. 

The  fact  of  a  justice  being  rated  does  not,  however,  exclude  him  from 
acting  in  several  parochial  matters.  For  it  is  enacted  by  stat  16  Geo.  II. 
c  18,  s.  1,  (which  seems  to  have  been  made  in  consequence  of  some  of  the 
cases  above  mentioned),  ''  That  it  shall  and  may  be  lawful  to  and  for  aU 
and  everv  justice  or  justices  of  the  peace  for  any  county,  riding,  ci^,  libera 
ty,  franchise,  borough,  or  town  corporate,  within  their  respective  jurisdic- 
tions, to  make,  do,  and  execute  all  and  every  act  or  acts,  matter  or  matters, 
thing  or  things  appertaining  to  their  office  as  justice  or  justices  of  the  peace, 
so  far  as  the  same  relates  to  the  laws  for  the  relief,  maintenance,  and  settle- 
ment of  poor  persons;  for  passing  and  punishing  vagrants;  for  repair  of  the 
highways;  or  to  any  other  laws  concerning  parochial  taxes,  levies,  or  rates; 
notwithstanding  any  such  justice  or  justices  of  the  peace  is  or  are  rated  to 
or  chargeable  with  the  taxes,  levies,  or  rates  within  any  such  parish,  town- 
ship, or  place  affected  by  any  such  act  or  acts  of  such  justice  or  justices  as 
aforesaid." 

Sect.  3.  "  Provided  that  this  act,  or  an^  thing  therein  contained,  shall  not 
authorize  or  empower  any  justice  or  justices  of  the  peace  for  any  county  or 
riding  at  large,  to  act  in  the  determination  of  any  appeal  to  the  quarter 
sessions  for  any  such  county  or  riding,  from  any  order,  matter,  or  thing  re- 
lating to  any  such  parish,  township,  or  place,  where  such  justice  or  justices 
of  the  peace  is  or  are  so  charged,  taxed,  or  chargeable  as  aforesaid;  any 
thiiE^  herein  contained  to  the  contrary  in  anywise  notwithstanding." 

Tnere  are  also  other  enactments  allowing  magistrates  sometimes  to  act, 
although  interested,  and  which  will  be  found  under  the  proper  titles. 


V.  Jpees  to  be  tatoi  65  justices  of  H^t  ^act. 

In  the  oath  of  office  mentioned  anUj  453,  are  ihese  words :  "  And  that  you   Feet  to  be  taken 
take  nothing  for  your  office  of  justice  of  the  peace  to  be  done  but  of  the  ^  J««tio»' 
King,  and  fees  accustomed,  and  costs  limited  by  statute." 

And  by  statute  their  fees  in  many  cases  are  limited  and  ascertained ;  as 
is  noted  under  the  respective  tides,  where  they  occur  throughout  this 
work. 

And  for  the  rest,  it  is  provided  generally,  by  stat  26  Geo.  II.  c.  14,  8.1,  JuaticMtoicctlea 

table  of  fc 


3u>lfa>  of  tie  ^^tiut.  [V. 

"  Thttt  the  jiutice*  of  the  peace  throughout  that  part  of  Great  ^t"**™ 


England,  at  their  reqiective  eeneral  quarter  wmmi  at  the  p«we, 
leld  next  after  the  24th  day  of  June,  1753,  ihall,  and  tbev  are  taoefay 
re4]uired  to  make  and  settle  a  table  of  the  fees  which  ihall  be  tafceo  vj 


derki  to  juitdces  of  the  peace  within  the  county,  d^,  or  othar  dirinoo,  fiir 
which  such  respective  funeral  quarter  aamta  shall  be  heUj  and  aidi 
re^eetive  tables  of  fees  being  ^iprovcd  by  thejiuticM  of  (he  pci*ee  at  the 
next  succeeding  general  quarter  icMiona  of  the  peace  for  Pidteonn^,  obf, 
It  other  division,  with  such  alterslioiu  w  nich  jutticm  of  the  peace  ao  m- 


■onbled  shall  think  proper,  shall  be  laid  before  the  judcei  at  thenextai 
or  at  the  great  sessions  for  the  piiudpality  of  Walea(a),  and  rminnns 
paladne  of  Chester,  I^utcaster,  and  Durluun  (a),  for  the  nspectire  coon^, 
dtf,  or  other  division ;  and  the  said  judges  are  herel^  suthoriaed  am 
required  to  ratify  and  continn  euch  respective  tables  of  fees,  in  such  Diali- 
ng and  form  as  the  same  shall  be  made,  settled,  and  tq^iroved  of  t^  the 
Mid  justices,  or  with  such  alterations,  addiUons,  ai  abatements  «•  to  such 
judgea  shall  appear  to  be  just  and  reasonable ;  and  it  shall  and  wtKf  be 
lavnil  for  the  said  justices  of  the  peace,  in  their  respective  quarter  ti  ssiiiiis 
assembled,  from  time  to  time  to  make  any  other  table  of  fees  to  be  takes, 
pitead  of  the  fee*  contained  in  the  table  which  shall  have  been  latiAed  and 
confirmed  by  the  judges  of  aBsiic ;  and,  after  the  same  shall  have  been 
^iproved  by  the  justices  of  the  peace  at  the  next  succeeding  general  quar- 
ter seaaions,  in  manner  as  aforetutid,  to  lay  such  new  table  M  fees  before  the 
judges  at  the  next  assizes,  oral  the  great  sessions  for  the  prin^td^  of 
Wales,  and  counties  palatine  of  Chester,  Lancaster,  and  Durham ;  who 
are  hereby  empowered  and  authorized  to  ^prove  and  ratify  the  same  in 
manner  as  aforesaid,  if  they  think  lit;  but  no  table  of  fees  Vo  be  made  and 
settled  by  the  said  respective  justices  of  peace  shall  be  of  any  validi^  or 
efibct  whatsoever,  until  the  same  shall  he  ratified,  and  confirmed  by  t^ 
said  judges." 
cteilutakiiwMiia  By  sect.  2.  "  If  at  anytime  after  the  space  «f  three  calendar  months  froa 
^"*-  the  time  that  such  table  of  fees  shall  be  mads  and  ratified  aa  aforesaid,  any 

derii  or  derki  to  any  justice  or  justices  of  the  peace,  or  any  peraon  or  par~ 
•ons  acting  as  such,  abatl,  under  pretence  of  any  matter  or  thing  done, 
transacted,  or  perfonned  by  such  justice  or  justices  in  the  execution  of  his 
01  their  office  or  offices,  or  done,  transacted,  or  perforated  by  sudt  pneoa 
V  persons  as  clerk  or  clerks  to  such  justice  or  justices,  demand  or  racdve 
any  other  or  greater  fee  than  shall  have  been  ascertained,  ntified,  and  et 
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v.]  Fees  to  be  taken  by  Justices  of  the  Peace. 

By  27  Geo.  II.  c.  16,  s.  4,  (after  reciting  the  above  act),  it  ifl  enacted,  _ 
**  That  the  table  of  fees  to  be  taken  by  the  derka  to  justices  of  the  peace  for  In  Mfcidleiei. 
the  county  of  Middlesex,  which  is  or  shall  from  time  to  time  be  made,  set- 
ded,  and  approved  by  the  said  justices  for  the  said  county,  at  their  general 
or  quarter  sessions,  shall  be  laid  before  the  lord  chief  justice  of  the  Kind's 
Btoch,  the  lord  chief  justice  of  the  Common  Pleas,  and  the  lord  chief 
baron  of  the  Exchequer,  or  any  two  of  them;  who  are  hereby  authorized 
and  required  to  ratify  and  con&m  such  table  of  fees,  in  such  manner  and 
form  as  the  same  shall  be  so  made,  settled,  and  approved  of,  or  with  such 
alterations,  additions,  or  abatements,  as  to  die  said  lord  chief  justice  of  the 
King's  Bench,  the  lord  chief  justice  of  the  Common  Fleas,  and  the  lord 
chief  baron  of  the  Exchequer,  or  any  two  of  them,  shall  appear  to  be  just 
and  reasonable ;  and  the  said  justices  of  the  peace  for  the  said  county  are 
hereby  empowered  and  required  to  make  a  table  (^  such  fees,  at  their  next 
general  or  quarter  sessions  to  be  held  for  the  said  county,  after  the.  24ih 
day  of  June  1754,  and  to  approve  or  alter  the  same  at  the  next  succeeding 
general  or  quarter  sessions,  and  from  time  to  time,  and  in  like  manner,  to 
make  and  approve  any  other  table  of  such  fees  (a)" 

As  to  the  Salary  and  Fees  of  Justices  for  the  Metropolis  of  London,  &c.    Mecxopolis  polke. 
see  the  3  Geo.  IV.  c.  55,  and  10  Geo.  IV.  c.  44,  posty  Vol  V.  p.  109,  125. 

As  to  the  consequences  of  taking  fees  improperly,  see  title  llUf^rasc,    coMequoicaar 
Vol.  I.  p.  91 ;  also,  fctortimi,  Vol.  II.,  and  pott,  481.  ^^SSi'T*  *"** 


(a)  The  Table  of  Fees  allowed  to  be 
taken  by  the  clerlu  to  the  justices  of  the 
peace,  within  the  county  of  Surry,  is  as 
follows,  and  will  be  found  in  the  useful 
work  on  Parish  Law,  by  Mr.  Steer: — 


All  informations,  or  examinations 
on  path,  or  confesdons,  where- 
on any  warrant  or  summons 
shall  issue,  or  whereon  any  com- 
mitment or  order  for  punish- 
ment, or  for  payment  of  money, 
shall  be  made,  not  being  cases 
of  felony,  nor  hereinafter  pro- 
vided for  •  •  •  • 

Every  warrant  or  summons,  not 
induding  more  than  five  names  1 

For  every  nam^  above  five 0 

Every  commitment,  or  order  for 
punishment,  or  for  payment  of 
money,  not  being  cases  of  felony  1 

Every  liberatet  or  discharge  of  a 
person  in  custody 1 

For  indorsing  every  warrant  and 
oath 

Every  recogni£ance  (except  to 
prosecute  or  give  evidence  in 
cases  of  felony,  or  for  a  victu- 
aller's good  behaviour)  what- 
ever number  of  names  may  be 
included  therein 2 

Every  supersedeat 2 

Every  examination  (taken  in  writ- 
ing) in  settlement,  or  in  bastar- 
dy cases,  and  oath 3 

Every  order  of  removal,  and  du- 
plicate  

Every  indorsement  of  suspension 
of  such  order,  duplicate,  and 
oath 

Every  order  taking  off  such  sus- 
penrion,  including  the  order  to 


f.    d. 


1     0 

1     0 
6 


0 


1     0 


6 
6 


0 


3     6 


2     0 


refund  the  expenses  of  mun- 
tenance  during  the  suspension, 
and  oath 2     0 

Every  order  allowing  certificate  of 
settlement,  and  oath 2    0 

Every  order  allowing  the  expense 
of  maintaining  and  removing 
certificated  persons 1     0 

Every  precept  to  give  notice  of 
nominating  overseers,  and  serv- 
ing same  on  high  constable  ...  2    6 

Every  appointment  of  surveyors 
of  highways,  and  charge  as  per 
statute 1     0 

Printed  abstract  of  the  act,  as  per 
statute 0     6 

Bond,  if  taken  from  the  surveyor, 
as  per  statute 0     6 

Every  warrant  to  appoint  over- 
seers of  the  poor,  whatever 
number  of  names  may  be  in- 
cluded therein  ..*/... 8    0 

Duplicate  of  appointment,  if  re- 
quired   » 1     6 

Every  appointment  of  inspectors 
of  weights  and  measures 1     0 

Allowing  and  signing  a  parish  or 
other  rate  (each  book),  and 
oath 2     0 

Every  warrant  of  distress,  and 
oath 2     0 

Every  commitment  for  want  of 
distress 2     0 

Every  notice  of  giving  landlord 
possession  of  premises  deserted 
by  his  tenants,  and  serving  same  2     6 

Giving  possession  of  same 2     6 

Every  adjudication  in  bastardy . .  3     0 

Duplicate  thereof 2     6 

Allowing  and  regbtering  a  pair  of 
parish  indentures 2    0 

Allowing  the  accooot  of  every  sur- 
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VI.  HP^U  ixOmtdtB,  ^tetHon,  anb  IMSfts. 

)  Btrongly  protected  by  the  law  in  the  joit  oce- 
■  putulitjr, 


JuiTicBs  of  the  peace  ai 
cution  of  their  office. 

And  the  Courts  always  lean  towardi  &vouring  them,  i 
coiTuption,  or  malice  cleariy  ^>pear  (a). 

Hut  wih  fiilly  appear  from  the  following  connderatiaiu.  And  hereiii, 
1.  Ai  to  Slandering  or  Abiuing,  ftc,  Justicei  of  the  Peace; — 2.  Manda- 
miu  agauut  them ; — 3.  Information  or  Indictment  againit  them ; — 4.  Ae- 
tiona  against  them. 


(1)  i&Initining  Of  flbvfing,  trt.,  a  JvftUr. 
A  juilice  of  the  peace  is  not  to  be  slandered  or  abuaed,  ai  ^ipean  bj  the 
fidlowinj;  report,  ^tton  y.  BUyrave,  2  Str.  617 ;  2  Ld.  Raym,  1396,  S.  C. 
The  [jauitiff  declared  that  he  was  a  justice  of  the  peace ;  and  thai,  iqmo  a 
eoBoqtihim  of  him  and  the  execution  of  his  office,  the  defendant  said,  Fm 
art  a  ratcal,  a  villain,  and  a  liar.  After  verdict  for  the  plaintifT,  it  wai 
mored  in  atrest  of  judgment,  that  theae  words  are  not  acUimabU.  It  was 
urged  for  the  plaintiff,  that  there  ia  a  great  difference  between  magistnUM  and 


Teror  of  hi^wifs,  eiamjoa- 
timiaiidaalb,aiperil>t.  ...    1 

Every  order  far  an  sdditional  u- 
•entnent  for  repur  of  Ihe  lugh- 
ways,  aad  oath 3 

Etcij  other  order  reladTC  to  the 
bukncM  of  a  surveyor 3 

ETetycertiScateafaJiulice  of  the 
rep^r  of  a  road,  or  abaleinent 
of  a  nnlsuce,  nliich  has  been 
Indicted  or  presented 9 

Every  privy  search  warrant 3 

Retoro  thereof  (o  the  petty  tes- 

Sircaiing  every  affidavit,  in  any 
CMC  where  the  mapstrates  have 

Irgil   |iow(f 


Every  order  nmcennng  mastna 
and  servants  In  bosliaiidrj.. ..  1    0 

Every  diiehaige  of  an  ifprentke 
made  out  of  HsioD    3     0 

Swesring  constsbles  to  lists  of  free- 
holders, or  of  persoo)  liable  to 
serve  in  the  mUltia 1    0 

Every  oath  of  office 1    0 

Every  order  to  inse  the  estate  and 
e^cts  ofa  person  runalngawaf , 
and  leavint  a  bmliy  chaigeablr 
totheparish 1    • 

Every  examination  of  a  vagrant 
pass  thereon,  and  dupUeaM I    0 

CeiUflcate  thereon    1     • 

AUowinjt  (be  aeeonnt  of  treasurer. 


StANDBRlKO 

OR  ABUSING, 

&C. 
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common  tradesmen :  words  of  the  latter  must  affect  them  in  their  particular 
way  of  dealing;  but  any  thing  that  tends  to  impeach  the  credit  of  the  for- 
mer is  actionable.  And  although  an  indictment  might  not  lie  for  these 
words,  as  perhaps  not  tending  to  a  breach  of  the  peace,  vet,  nevertheless, 
they  are  actionable;  for,  in  many  cases,  words  are  actionable  which  are  not 
indictable.  After  consideration,  Pratt,  C.  J.,  delivered  the  opinion  of  the 
Court,  that  though  rascai  and  villain  were  uncertain,  yet,  being  joined  with 
liar,  and  spoken  of  a  justice  of  the  peace,  they  did  import  a  charge  of  acting 
corruptly  and  partially,  and  therefore  Uiere  ought  to  be  judgment  for  the 
plaintiff 

Words,  whether  verbal  or  written,  imputing  an  unfitness  or  inability  to 
perform  an  office  or  employment  of  profit,  or  want  of  integrity  in  an  office 
of  honour,  are  actionable.    Sali,  695,  (a);  2£tp.  500;  5  Co.  125;  2Ld^ 
Raym.  1369;  4  Co.  10. 

A  V.  Revel,  1  Str.  420.  The  defendant  was  indicted,  for  saying  of  Ed-  iBdictmcBifor. 
ward  Lawrence,  a  justice  of  the  peace,  in  the  execution  of  his  office,  Tou 
are  a  rogue  and  a  liar.  It  was  moved,  after  verdict  for  the  Kine,  in  arrest 
of  judgment,  that  though  the  justice  might  have  committed  him  for  the  con- 
tempt, yet  the  words  are  not  indictable,  since  it  is  not  to  be  presumed  they 
woiud  provoke  the  justice  to  a  breach  of  the  peace,  which  is  the  reason  why 
indictments  have  been  held  to  lie  for  words.  But,  bv  the  Court,  the  allow- 
ing he  might  be  conmiitted,  shews  they  were  indictable.  It  is  true,  the  jus- 
tice may  make  himself  jud^e,  and  punish  him  inmiediatelv :  but  still,  if  he 
thinks  proper  to  proceed  less  summarily  by  way  of  indictment,  he  may. 
The  true  ^stinction  is,  that  where  the  words  are  spoken  in  the  presence  of 
the  justice,  there  he  may  commit;  but  where  it  is  behind  his  back,  the 
party  can  only  be  indicted  for  a  breach  of  the  peace.  Judgment  for  the 
Kin^.  See  2  Camp.  142. 

iL  V.  Pocock,  2  Str.  1157.  An  information  was  moved  for  against  the 
defendant,  on  account  of  words  spoken  of  Mr.  Kent,  a  justice  of  the  peace. 
The  affidavit  stated,  that,  in  a  conversation  about  a  warrant  wanted  by  Mr. 
Kent,  the  defendant  asked,  if  Mr.  Kent  were  a  sworn  justice;  and  beinf 
answered  to  be  sure  he  was,  else  he  would  not  act,  the  defendant  replie<^ 
If  he  is  a  npomjuttice,  he  is  a  rogue  and  a  forsworn  rogue.  To  this  it  was 
objected,  that  the  words  were  not  spoken  of  him  in  the  execution  of  his  of- 
fice, but  only  in  relation  to  what  he  nad  formerly  done.  And,  by  the  Court, 
there  ought  to  be  no  information ;  it  is  not  the  same  insult  and  contempt, 
as  if  spoken  to  him  in  the  execution  of  his  office,  which  would  make  it  a 
matter  indictable. 

Nevertheless,  according  to  the  distinction  in  the  aforesaid  case  ot  Aston  v. 
Blagrave,  although  an  information  or  indictment  might  not  lie,  yet  it  doth 
not  follow  but  that  the  words  were  actionable;  in  point  of  fact,  Mr.  Kent 
afterwards  recovered  against  this  defendant  in  an  action.    Kent  v.  Pocock^ 

ustr.wm. 

As  to  the  power  of  a  magistrate  to  commit  a  party  for  abusing  him,  or 
any  other  contempt,  see  ante,  469,  and  title  Sessions,  Vol.  V.  Such  a  com- 
mitment must  be  in  writing.  Mayhew  v.  Locke,  7  Taunt.  63 ;  2  Marsh.  377, 
S.  C.  (a) ;  and  see  R.  v.  James,  5  B.  8fA.  894.  See  a  form  of  commitment 
3  Bum's  J.  24th  ed.  167. 


ConuoitineBt* 


(a)  Mayhew  v.  Locke,  7  Tatmt.  63 ;  2 
Marsh.  377,  S.  C.  This  was  an  acdoD 
of  trespass  for  an  assault  and  false  impri- 
•ooment — Plea,  general  issue.  The  de- 
fendant was  a  magistrate;  and  the  plain- 
tiff,  who  was  a  constable,  having  been  en- 
gaged till  evening  in  executing  a  war- 
rant signed  by  the  defendant,  inquired 
of  him  whether  any  thing  was  allowed 
for  his  service ;  and,  on  being  answered 
in  the  negative,  said  to  the  defendant, 
*'  If  ffou  have  any  wiore  warrants  to  serve, 


do  not  send  them  to  me,  for  I  will  not 
serve  them;**  the  defendant  mildly  re- 
plied, **  What  is  that  you  say,  Mayhew  r 
The  plaintiff  repeated,  "  l/you  have  amy 
more  warrants  to  serve,  do  not  send  them 
to  me,  for  I  will  not  servo  them;  you  may 
serve  them  yourself**  The  defendant  im- 
mediately gave  a  verbal  order  that  Che 
plaintiff  should  be  taken  away  to  the 
cage,  in  the  town  of  Pamham ;  which  was 
done,  and  he  was  confined  until  the  next 
morning,  when  he  was  discharged.    It 


^uitftts  of  tbi  ^pcau-'  (VI.  (1). 

In  R.  V.  Samimdt,  Cat.  trmp.  Uardm.  240,  an  infnmuktiiin  wnii  niovi-d 
Jt^Hili «i (nil-'  '*>''  BSBUiet  tlic  defpudont,  for  astauitiiig  and  beating  the  mayor  of  Yitr- 
ijj»i«ln0i*n»-  mouUi,  being  a  justice  of  ibe  peace,  in  the  execution  of  his  nfiicc.  On 
tnUcRi^hbufltn,  j|,g„jng  cauae,  tlie  question  wasi — Whether  the  defendant  could  justify,  Ihc 
mayor  ha  vine  itnuk  him  liratf  By  Lord  liardjtickf.Ci. — He  may  juMil^ 
itj  for  though  a  magistrate  a  proti>cted  by  the  law  whiliit  he  U  in  thp  i/%ie- 
cution  of  his  office,  yet,  in  llui  imtlanee,  he  hath  forfeited  tliat  proliKliou,  bj 
beginniug  a  breach  of  tlie  ]>eBce  hinudf. 


(S)  ^tantiamu*  again«t  ^uniUfS. 

'       tin'  nature  of  the  wnt  of  noWu "nu,  anil  when  it  lies,  and  the  proccwliii gi 

M  lo,  111  geui-ral,  will  be  found  noticed  uDiler  title  S^itaCOmaa,  VoL  tl  I. 

A  ■UR'JiiDiiu  will  uot  he  granted  to  compel  juiticea  of  lUe  peace  to  do  an 
act  which  mnv  render  them  liable  to  an  action.  R.  v.  BuekmghaiiahirrJiu- 
titei,2D.^R.6S9;  5  ii.  ^  C  485,  S.  C, 

Therefore  a  maitdainiu  was  refiised,  to  compel  a  magistrate  to  cn&rce  a 
CDDirictton,  when  it  was  doubtful  whether  such  conviction  was  good,  for  wiiol 
of  setting  out  tlie  evidence  on  wlijch  it  wa>  grounded.  Id. ;  and  R.  v.  Brvdf 
rip.1D.^  R.  861 ;  SB.^C,  239,  8.  C. 

Where  justices  of  Ibe  peace,  in  or  out  of  acsdons,  hare  actM  within  thdi 
jurisdiction  and  duty,  and  according  to  the  best  of  their  judguiont.  a  lain- 
i/oMM  will  seldom  be  granted,  commanding  them  to  review  their  judgment. 

A  mandamm  will  nut  therefore  lie  tu  compel  a  mBgistrate  tu  »nl<im  a 
conviction  Cir  the  plaintiff,  where  he  had  returned,  that  tlic  defendant  ww 
nmvietod  of  the  penalty  before  him,  hut  that  the  said  conviction  was  inralid 
In  law.  and  lllere  was  not  an  offence  for  which  the  said  penalty  wiu  {M^nhlc, 
or  cvuld  IcgoJIy  be  levied.  R.  v.  ReA'mtan,  2  Smtik.  274. 

So  a  maHdamiu  will  not  lie  to  jimtices  in  quarter  aeasions,  to  compel  th«ni 
to  review  their  decision  on  an  appeal,  upon  tnp  ground  that  the  adjudication 
was  not  warranted  by  the  evidence.  R.  v.  WorcetUrikire  Juttuxi,  1  Ciit. 
(H». 

So,  where  a  defendant  had  been  convicted  of  forcibly  pas«ng  a  tnrn- 
^c  gate  without  paying  toll,  and  the  sessions,  on  appeal,  rejected  evidence  to 
shew  that  the  gate  had  been  unlawfiilly  erected,  the  Court  of  King's  Uench 
reftised  n  miauiamH*  to  compel  the  sessions  to  receive  such  evidence,  the  ad- 
inisnibility  (ifilhcingexclusively  aqueslionfortbejusticea.  A. v.  Cambridaf 
Mrt  jHrfuvf,  I  i).  I  A.  325. 
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id  Am  tMm  t»  nuke  and  levy  a  rate  for  paying  the  coati.  R,  v.  Kmip$     mawpamub. 
L^mm  JuMiket,  4  D.  ^  R.  77S;  3  B.^  a  147,  S.C.  ~' 

And  where  the  weavers  presented  a  petition  to  the  justices  at  sesskms, 
mraying  them  to  limit  a  rate  of  wages,  according  to  the  proviuons  of  stat  5 
£liz.  c  4,  8. 15,  and  1  Jac.  I.  c  6,  s.  3,  and  the  justices  heard  the  petition^ 
and  counsel  in  support  of  it,  and,  after  making  inmiiry  and  pTaminmg  wit- 
nesses  upon  the  subject,  determined  that  they  could  not  make  any  rate  more 
beoe6ciai  to  the  weavers;  the  Court  of  King's  Bench  refused  a  tmamdamma 
to  the  justices  to  hear  and  determine,  although  they  did  not  examine  the 
witnesses  tendered  by  the  petitioners,  or  any  witnesaes  upon  oath  or  in 
<^pen  Court  B.  v.  Cumberland  Jusiicety  1  M.  fS.  190. 

It  is  discretionary  injustices  whom  thev  will  license  to  keep  a  pidilic  hoiise^ 
and  a  mumdamus  inll  not  lie  to  compel  tne  justices  to  license  a  person;  and 
on  a  conviction  for  selling  ale  without  licence,  the  want  oi  such  licence  can 
ocdy  come  in  question,  and  not  the  reason  why  it  was  denied.  CHles's  ease^ 
2Sir.8Sl,  Therefore,  even  where  affidavits  were  offered  to  be  produced,  of 
the  justices  having  declared  that  they  would  grant  no  licences  to  any  of  the 
inhabitants  who  signed  a  petition  to  Parliament  for  erecting  a  workhouse 
there;  and  that  the  person,  on  whose  behalf  the  motion  was  made,  had  been 
a  victualler  in  the  town  for  above  thirty-five  years;  a  mandamm  was  refused^ 
1  Barnard.  402 ;  B,  v.  Yottna,  1  Burr.  556. 

And  in  a  late  case  a  mantUanus  was  refused  to  command  justices  to  hear 
an  application  for  an  ale  licence  which  they  had  refused,  thmigh  it  was  sug^ 
geeted  that  their  refusal  proceeded  firom  a  mistaken  view  of  their  jurisdio^ 
tion.  Et  per  curiam — "  It  being  conceded  that  the  magistrates  have  heard 
and  determined  upon  this  implication  for  a  licence,  which  is  a  matter  pecu- 
liarly for  their  consideration,  we  cannot  grant  a  wumdamut  to  them  to  re- 
hear what  they  have  already  determined."  B.  v.  lAeemmg  JutiAeee  cf  Ward 
efFarrmadoH  WUhout,2D.^B.Maa.Ca.3e5;  4  D.  ^  K  7S6,  S.  C;  and 
see  a  still  later  case,  B.  v.  Surry  Juetices,  M435;  5  D.  ^i2.308,  S.C. 

But  a  mandamus  will  lie  to  compel  justices  to  amend  the  record  of  a  con- 
viction, by  setting  out  the  evidence  on  which  it  is  founded,  as  nearly  as  pos- 
sible in  ue  woras  used  by  the  witnesses.  B.  v.  Warrjford^  ^D.S^B.  489. 
So,  a  mandamut  was  granted  where  two  justices  omitted  to  set  out  on  the  re- 
cord of  a  conviction  on  the  building  act,  (14  Geo.  III.  c.  78),  the  evidence  ad- 
duced on  the  hearing  of  the  information  on  which  the  conviction  was  found- 
ed, as  nearly  as  possible  in  the  words  used  by  each  of  the  witnesses  ex»- 
mined  on  the  heanng,  in  pursuance  of  the  stat  3  Geo.  IV.  e.  23.  In  re  BiXf 
41).  4-^252. 

A  mandamut  will  not  be  granted  to  compel  the  quarter  sessions  to  give 
their  reasons  for  their  judgments,  or  make  special  entries  thereof  on  ueir 
records.  B.  v.  Devon  JusUcet,  1  ChU.  34. 

Nor  to  direct  them  to  enter  continuances  in  an  appeal  against  an  order 
for  stopping  up  a  highway.  B,  v.  Justices  of ,  1  ChU,  IW. 

Nor  to  compel  them  to  state  a  special  case.  PeaTs  case,  6  Mod.  249. 

The  defendants  appealed  to  the  sessions  against  a  conviction  on  a  penal 
statute,  where  the  conviction  was  affirmed :  afterwards,  the  record  was  re- 
moved to  the  Court  of  King's  Bench  by  certiorari,  where  the  conviction  was 
quashed  for  a  defect  in  the  information,  and  the  prosecutor  moved  that  a 
mandamus  might  issue  to  compel  the  magistrates  to  proceed  on  the  original 
information:  but  the  Court  refused  to  make  such  a  rule.  B,  v.  Jukes,  8  T. 
B.625. 

A  mandamus  will  not  be  granted  to  regulate  the  practice  of  justices  of  a 
court  of  quarter  sessions,  unless  it  appears  to  be  manifestly  wrong  or  un- 
just B.  V.  Essex  Justices,  2  ChU.  385. 

Therefore,  the  Court  refused  to  grant  a  mandamus  to  compel  the  sessions 
to  rehear  an  appeal,  on  the  ground  that  the  sessions  had  required  the  ap- 
pellant to  begin  his  case.  B.  v.  Suffolk  Justices,  QM.^S.  57. 

And  a  mtmdamus  was  refused  to  dismiss  an  appeal  at  the  sessions.  B.  v. 
WUU  Justices,  2  ChU.  257. 

So,  where  justices  at  sessions  had  heard  witnesses  in  an  appeal  on  the  oam 


^HStlttS  of  tge  ^RH.  [VL(I). 

•idn,  and  rcfusnl  to  hear  tliow  on  tlic  other,  on  thi-  ground  th«(  llirir  W»Ii- 
monj'  bad  been  prcruced  by  obsen'Btiont  on  the  pari  of  the  sdvontU',  cun- 
trary  to  their  niiual  prBcIice ;  the  Court  refused  to  grant  a  miutdiwiiii  to  n- 
hear  the  appeal  H.  V.  rnmorFOB  Jaslici-t,  i  B.  tf  A.  H6. 

If  an  sppcni  be  given  lo  the  session!  within  six  months  afUr  llie  oauwor 
compluiit,  and  a  motion  be  made  there  within  (hnt  lime  lo  enter  si»)  reMpiie 
one,  which  is  denied,  this  Oiurt  will  not  grant  a  naHiarnHt  to  the  jnilicn 
Id  receive  it,  after  the  ux  months  ore  elapsed.  R.  v.  Derbgtiiire  Juilka, 
Nolan,  29. 

Where  justices,  alter  notice  of  appeal  Co  the  ocasionB,  made  an  order 
nipenediiig  their  former  order  of  removal,  upon  doubts  of  its  validity, 
which  mjimedeai  was  served  on  the  parish  irfHcen  of  Ibe  appelloDl  parisli, 
who  treated  it  ai  a  nullity,  and  went  to  ihe  seidonR,  where  the  jiuticet  rc- 
flucd  to  hear  the  appeal ;  the  Court  refused  lo  grant  a  maHdmniu  to  the  aa- 
timu  Ut  rater,  hear,  and  determine  iL  R.  v.  Norfoili  Jiatiret,  I  D.  If-  H.  OS; 
»fl.*^.4B4,  S.C, 

A  taandamm  will  not  lie  to  compel  juslieet  of  prare  to  order  prinoncn, 
ooinmitted  to  gaol  for  tiisi,  any  otn«r  food  than  bread  and  water,  when 
HUch  prisunen  are  able  to  n'ork,  and  have  the  means  of  employmenl  ollemt 
them,  by  which  ihey  mieht  earn  their  support,  but  who  refused  to  wort. 
R.  V.  Nurl/i  Riding  of  Yorkihirr,  SD.^R.  310;  2B.SfC,  286.  S,  a 

The  Stat  IG  Car.  i.  r.  4,  b.  2,  hnving  continued  the  steL  1  Jnc.  1.  e.  6,  the 
Stid  and  ilrd  teetiniu  of  which  lust  mentioned  statute,  in  extension  of  tbe 
(taL  S  Etix.  c.  4,  autborixe  tlic  justices  in  aesuons,  (with  the  sheiifl^  if  he 
oonvMiiently  may),  (u  rate  the  wages  of  miy  labotcrem,  Src,  or  teorkmtn 
l^atiiieturr,  &c. ;  thia  Cmirt  eranled  a  mandamut  lo  the  justices,  Sre.  of  Kent, 
tDbcorau  application  of  the  journeymen  millersof  that  county,  praying  then 
to  make  nieh  a  rate ;  which  apuiicatian  the  justices  had  refuEi>d  to  hear  upon 
the  msrilii,  considering  that  they  had  no  jurisdiction  over  other  than  thi 
M  ofservanu  in  huabandty.  R.  v.  JTrNl  Jiuders,  14  Eatt,  395. 
bn  13  (ieo.  I.  c.  23,  s.  d,  for  settling  "  disputes  between  clothier*  or 
Rwken  of  woollen  goods,  and  weavers,  or  pmons  employed  in  such  manu- 
factures," does  not  rehite  to  demandj  against  clothiern  by  the  owner  of « 
■cHbbltoK  and  carding  mill,  for  work  done  by  hhn  far  the  clothtem,  in  tear 
ing,  Dcribbling,  carding,  and  stubbing  tbe  wool  at  the  mill:  iherrforc  the 
Court  rciUsru  a  mandanwi  to  two  justices  to  hear  and  examine  such  de- 
mandii.  R.  v.  Ihyimod,  IM.&S.  624. 

.  A  mcauiamai  will  not  lie  to  tbe  justices,  to  rcheur  on  jqiplicMiMi  f» 
aa.  ak  licence,  at  anv  other  nenfid  of  the  vear  than  williin  *lw  fi«Mt  *■*■!>■ 
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The  Court  wiH  not  direct  in  what  manner  justices  shall  make  their  return   iiffORMATioici 
to  a  mandamus;  hut  if  the  return  made  to  it  be  insufficient  to  raise  the       against. 
question  intended  to  be  agitated,  the  Court  will,  at  the  instance  of  the  par- 
ty interested,  make  a  rule  giving  the  justices  liberty  to  amend  in  the  man- 
ner  required,  if  they  wish  so  to  do.  i2.  v.  Marriott,  I  D,^R.  166. 

A  return  to  a  mandamus  to  justices  to  hear  and  determine  a  complaint 
before  them,  **  that  it  was  determined,"  was  allowed.  B,  v.  Bicharason,  1 
WiU,2l. 

As  to  a  false  return  by  justices,  see  past,  484. 


(3)  lEitfotmation  ot  Xnliictment  against 

When  InformaUon  or  Indictment  wiU  lie"] — Where  a  magistrate  acts  in  indictment  or  fai- 
his  office  with  a  partial,  malicious,  or  corrupt  motive,  he  is  guilty  of  a  mis-  f£'!S£tjS^'' 
demeanor,  and  may  be  proceeded  against  by  indictment  or  cnminal  informa-  tioei. 
tion  in  the  King's  Bench,  which  exercises  a  general  supervision  over  all 
justices  of  the  peace. 

It  is  most  usual  to  proceed  in  such  a  case  by  criminal  information,  in  pre- 
ference to  an  indictment;  but  sometimes,  where  there  has  been  delay  in  the 
application,  or  a  jury  may  be  more,  fit  to  apply  to  than  the  Court,  then  an 
inoictment  should  be  the  form  of  remedy. 

If  a  justice  will  not,  on  complaint  to  him  made,  execute  his  office,  or  Potting  him  out 
shaU  nusbehave  in  his  office,  tne  party  grieved  nuiy  move  the  Court  of  o*" ««■«»*■*»• 
King's  Bench  for  an  information,  and  afterwards  may  apply  to  the  Court  of 
Chancery  to  put  him  out  of  the  commission.  Cromp,  7;  2Atk,  2. 

The  Court  of  King's  Bench  wiU  grant  an  information  against  a  justice, 
as  well  for  refusing,  (see  post,  483),  or  criminally  neglecting  to  act  on  any 
given  occasion,  as  for  misconducting  himself  in  ms  oince. 

Any  fraud  or  misconduct  imputed  to  magistrates,  in  proceeding  notwith-  Fisad  or  mteon- 
standing  the  issuing  of  a  certiorari,  may  be  a  ground  for  a  crimind  proceed-  ^'^ 
ing  against  them ;  and  Lord  Kenyon  said,  he  believed  there  were  instances 
in  which  a  criminal  information  had  been  granted  against  magistrates  act- 
ing in  sessions.  7  T,  R,  374. 

But  in  R,  V.  Skinner,  T,  12  Geo.   III.  Lojft,  55,  on  motion  to  quash 

an  indictment  against Skinner,  Esq.,  one  of  his  Majesty's  justices  of 

the  peace  of  the  town  of  Poole,  for  scandalous  words  spoken  by  him  in  a 
general  sessions  of  the  county;  in  which  he  said  to  the  grand  jury:  *'  You 
have  not  done  your  duty;  you  have  disobeyed  my  conunands:  you  are  a 
seditious,  scandalous,  corrupt,  and  peijured  jury."  Lord  Mansfield,  C.  J., 
said:  Neither  party,  witness,  counsel,  jury,  or  judge,  can  be  put  to  answer, 
civilly  or  crimmally,  for  words  spoken  in  office.  If  the  woros  spoken  are 
opprobrious  or  irrelevant  to  the  case,  the  Court  will  take  notice  of  them  as 
a  contempt,  and  examine  on  information.  If  any  thing  of  mala  mens  is 
found  on  such  inquiry,  it  will  be  punished  suitably. 

But  the  Court  refused  a  crimmal  information  against  a  magistrate  for 
returning,  to  a  writ  of  certiorari,  a  conviction  of  a  party  m  another 
and  more  formal  shape  than  that  in  which  it  was  first  drawn  up^  and  of 
which  a  copy  had  been  delivered  to  the  party  convicted  by  the  magistrate's 
clerk,  the  conviction  returned  being  warranted  by  the  facts.  Lord  Kenyon, 
C.  J.,  commended  the  magistrates  in  this  case,  and  observed,  that  it  was 
matter  of  constant  experience  for  magistrates  to  take  minutes  of  their  pro- 
ceedings, without  attending  to  the  precise  form  of  them  at  the  time  unien 
they  pronounce  their  judgment,  to  serve  as  memoranda  for  them  to  draw  up 
a  more  formal  statement  of  them  afterwards,  to  be  returned  to  the  sessions; 
and  that  it  was  by  no  means  unusual  to  draw  up  the  conviction  in  point  of 
form  after  the  penalty  had  been  levied  under  the  judgment;  nor  was  there 
any  legal  objection  to  this  method,  provided  the  facts  would  warrant  them 
in  stating  what  they  did.  R,  v.  Bamer,  1  East,  186. 

Some  general  rules  as  to  where  an  indictment  or  criminal  information  will  Gcnaml  tqIm^ 
lie  against  a  justice  of  the  peace,  may  be  collected  from  the  following  cases  :— 

A  justice  wiD  never  be  punished  criminaUy  for  a  mere  error  in  judgment*  EnwlD  jtidcmtnt. 
In  R,  V.  Young  and  Pitts,  I  Burr.  556,  a  motion  was  made  for  an  infbr- 


^ustios  of  t6e  Veoct.  on.  in 

I   tnation  ag^ntt  the  defmdante,  for  arbitrarily,  dhtSoMely,  and  ti 


ler,  Wilts;  Lord^ani/eU.C.  J.,  declared,  "That  this  Couri  hu  no  power 
or  dum  to  revief  the  reasona  of  jiuticM  of  the  peace,  upon  which  the^ 
form  their  judgment!  in  nvntins  ucenco,  hj  mj  of  appeal  froaa  thetr 
judgmenla  at  over-raling  tne  diK:retiini  intnuted  to  them.  Bat  if  it  cleariy 
uipean  that  the  jmtices  have  been  partially,  maUcioiul;,  or  connptly  in- 
fluenced in  the  exercise  of  this  discretion,  and  have,  consequently,  aooied 
the  tnist  reposed  in  them,  they  are  liable  to  proaeeutioD  by  indictment  or 
information,  or  even  possibly  by  action,  if  the  malice  be  very  groas  and  in- 
jurioua.  If  their  juoaHENT  be  wrone,  yet  their  ueakt  and  intkntiod  pure, 
God  forbid  that  they  should  be  puni^ed."  And  he  declared  that  he  sfaould 
alway*  lean  towards  favouring  them ;  unjen  partiality,  corruption,  or  malice 
deany  appeared.  And  haiing  gone  through  all  the  particiUara,  both  of 
the  charge  and  of  the  defence,  he  concluded  with  declaring  it  ai  hia  opinion 
that  there  wai  not  suffieient  ground  for  a  criminal  charge  against  thete 
juitices.  Denniitm,  ].,  said:  "  It  must  be  clear  and  i^jparmt  pwliality, 
orwilftil  miibehaviotir,  to  induce  the  Court  to  grant  en  infbnnatton;  not  a 
mere  error  in  htdgmtnt."  And,  by  the  Court  unanimously,  the  lule  was 
fiacharged  with  costs. 

In  the  late  case  of  R.  v.  Borron,  3B.  ^  A.  432,  it  was  conridcred,  that 


be  itilctly  right  or  not,  hut  whether  it  pmeeeded  from  an  unjnst,  OOTaeadve, 
or  comipt  motive,  {amongst  which  fear  and  favour  are  generally  inclnded), 
or  from  mistake  or  error  only ;  and  that,  in  the  latter  case,  the  Court  w^ 
not  grant  the  rule. 

In  B.  V.  Cox,  2  Burr.  765,  on  shewing  cause  why  an  information  afaouU 
not  be  granted  against  the  defendant,  bein?  a  justice  of  the  peace,  for  re- 
fiuing  to  receive  an  information  against  a  baker  for  exercising  his  trade  on 
a  Sunday ;  the  Court  declared  that  they  would  never  grant  an  infbrmatiMi 
anfnat  a  justice  for  a  mere  error  in  judgment  But  in  this  ease  they  were 
of  opinion  that  the  justice  had  acted  right  in  recusing;  and  diey  otdeieJ 
the  nde  to  be  discharged,  with  costs. 


In  R.  V.  Palmer  md  Bame,  apara,  and  othert,  2  Bttrr.  1 1 62 — Upon 
diewing  cause  why  an  information  should  not  be  granted  against  two  j^ 
ticea  of  the  peace  and  others  for  a  misdemeanor,  ruating  to  the  convictioa 
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to  pay  a  sum  of  money  (viz.  5/.)  which  was  claimed  of  hioi  upon  a  distiiict  imfoemationi 
ana  collateral  account,  and  which  he  denied  to  he  due  from  hun;  the  pay-  aoainit. 
ment  of  which  8um  of  money  was  (as  he  alleged)  insisted  upon  hy  the  jus- 
tice, as  a  condition  precedent  to  his  granting  the  man  a  licence.  The  Court 
were  unanimous,  that  the  allegation  appeared  to  be  false  in  fact;  but,  at  the 
same  time,  they  declared  explicitly  that  the  justices  have  no  sort  of  autho- 
rity to  annex  any  such  conditions  to  the  grant  of  these  licences. 

In  R,  V.  Wiliiams  and  Davit ,  3  Burr.  1317,  an  information  was  granted 
against  the  defendants,  justices  of  the  peace  for  the  borough  of  Penryn,  for 
refusing  to  grant  licences  to  those  alehouse  keepers  who  voted  against  their 
recommendation  of  candidates  for  members  of  Parliament  for  that  borough. 
It  appeared  that  they  had  acted  very  grossly  in  this  matter;  having  pre^ 
vioustv  threatened  to  ruin  these  people,  by  not  granting  them  licences,  in 
case  they  should  vote  against  those  candidates  whose  interests  these  justices 
themselves  espoused;  and  having  afterwards  actually  refused  them  ucencet 
upon  this  account  only.  And  Lord  Mansfield  declared  that  the  Court 
granted  this  information  against  the  justices,  not  for  the  mere  refusal  to 
grant  the  licences,  (which  they  had  a  discretion  to  grant  or  refbse,  as  they 
should  see  to  be  right  and  proper),  but  for  the  corrupt  motive  of  such  refi^ 
sal,  for  their  oppressive  ana  unjust  refusing  to  grant  them,  because  the  per- 
sons appl3ang  for  them  would  not  give  their  votes  for  members  of  Parlia- 
ment, as  the  justices  woidd  have  had  them. 

An  information  against  the  justices  of  the  town  of  Nottingham,  was 
ffranted  by  Lord  Hardaoicke,  for  refbsing  to  grant  licences  for  twenty  public 
houses,  to  the  occupiers  of  which  licences  hsM  been  eranted  for  several  pre- 
ceding years.  It  appeared  that  the  persons  who  kept  these  houses  nad 
voted  at  the  last  election  for  the  town  for  the  candidates  opposed  to  those 
whose  interests  the  justices  had  espoused.  His  lordship  said,  "  The  abuse  of 
such  a  discretionary  power  ought  to  be  more  severely  punished  than  the 
abuse  of  a  power  wnich  is  not  aiscretionary.  It  appears  in  this  case  to  have 
been  very  grossly  abused,  for  it  is  not  probable  tnat  the  occupiers  of  twenty 
houses  should  have  all  so  misconducted  themselves  at  the  same  time,  as  to 
render  it  improper  to  grant  them  licences."  Sayer's  Rep.  216-7. 

In  R.  V.  Hann  and  Price,  Justices  of  the  Peace  for  me  Borough  cf  Corfe 
Cattle,  tiBurr.  1716,  on  shewing  cause  against  an  information  which  had 
been  prayed  for  against  the  defendants,  for  a  misdemeanor  in  the  execution 
of  their  office,  in  refusing  to  grant  a  licence  to  sell  ale  to  one  Ingram,  an 
innkeeper  in  that  borough,  merely  from  a  motive  of  resentment  against  himy 
for  having  espoused  an  opposite  interest  in  the  election  for  memSers  of  that 
borough;  the  defence  was,  that  they  did  not  act  from  any  resentment  or 
corrupt  motive,  but  solely  because  Ingram  was  an  improper  person,  and  had 
kept  a  disorderly  house,  and  continued  to  keep  it  after  mil  notice  to  the  con- 
trary, and,  in  particular,  that  he  encouraged  gaming  and  cockfighting  at  his 
house.  Lord  Mansfield,  C.  J.,  said,  "  The  Court  should  never  mterpose 
against  magistrates,  unless  they  have  acted  from  bad  motives  andmalAfide; 
especially  in  such  a  case  as  this,  where  they  are  intrusted  with  an  absolute 
discretion :  but,  for  that  very  reason,  this  is  the  strongest  case  for  the  inter- 
position of  the  Court,  if  it  appear  that  they  Aare  acted  upon  corrupt  motives, 
if  it  did  appear  clearly  that  tnis  man  kept  a  disorderly  nouse,  it  would  be  a 
reason  against  the  Court's  interposing  against  the  justices.  But  this  does 
not  cleany  appear."  And  he  declared  it  to  be  of  very  dangerous  conse- 
quence to  permit  the  due  discretion  of  the  justices  to  be  influenced  by  con- 
siderations of  this  kind.    The  Court  made  the  rule  absolute. 

It  has  been  already  said,  that  if  a  justice  of  the  peace  improperly  refuse  to  ReTuting  to  set. 
act,  an  information  will  be  granted  against  him,  ante,  481.     Ajid  see  in- 
stances, title  lUc^uBc,  Vol.  I.  p.  89,  90. 

R.  V.  Newton  and  others,  1  Str.  413.  By  stat  1  Geo.  I.  c.  13,  s.  11,  it  is 
enacted,  that  two  justices  may  summon  any  person  to  take  the  oaths  before 
them;  and  if  they  do  not  appear,  then,  on  oath  of  serving  such  summons, 
the  justices  are  to  certify  the  same  to  the  quarter  sessions,  where,  if  die  party 
so  summoned  doth  not  appear  to  take  the  oaths,  he  shall  stand  convicted  if 


^usiitn  of  t^  Ifinat.  Vf^l')- 

1  reeusancj.  The  dcfcndantH  were  justice!  of  die  pence,  and  bnicd  thrir 
_  BuminonB  acixirdin);])' ;  but  coming  aflerwards  to  undcntand  thet  the  party 
was  a  gentleman  of  foghion,  and  not  suspected  to  be  a^nat  the  gorem' 
ment,  lest  a  transaction  of  tliiH  nature  vliould  be  an  imputation  upon  him, 
they  refiued  to  give  the  pmBeeutor  his  oath  of  the  aerviee  of  luch  lununon^ 
that  the  matter  might  go  no  fiirther.  And  upon  motion  for  an  infonmatiaii 
against  them,  the  Court  declared  that  the  jugticps  had  no  dwcretionaiy 
powei  to  refuse  to  put  tlic  act  in  execution,  and  therefore  granted  an  infin^ 
mation  against  them. 

But  the  moat  usual  way  of  compelling  them  to  execute  their  office  in  any 
case  is  by  writ  of  numdamia  out  of  the  King's  Bench.  And  see  amie,  478, 
aa  to  a  niandaaiui. 

An  information  may  be  obtained  against  a  mayor,  for  wilfiilly  abaentilig 
himself  from  sesaioiw,  wliich  could  not  be  held  without  his  presence;  1  Str. 
21i  2Hawk.  c.  2(i,  t.  II;  Bac.  Abr.  "  Informationt,"  (B),  in  notit;  when 
not,  ■ee5£iuf-372;  or,  agninst  two  justices,  for  neglecting  to  put  an  act  of 
Parliament  in  execution,  from  favour  and  partiality  to  an  individual;  1  Str. 
413;  or,  against  a  justice,  for  singly  taking  an  examination,  prepaiatoiy  to 
making  an  order  of  removal;  and  against  two  otliers  for  signing  the  aider, 
at  if  it  nad  been  taken  before  them  ail,  without  cither  summoning'  the  paily, 
demanding  security,  or  entering  into  the  merits  of  the  question;  AtJi. 
238-9;  2SlT.  1092;  or,  ogninat  a  justice,  who,  from  illegal  motivea,  dis- 
cbai^lcs  apcTson  committed  by  onotlier  under  the  vagrant  act;  2  T'.A.ISO; 
iHaiek.  c.  26,  i.  9;  Hoc,  Abr.  "  Infornmliom,"  (B),  in  nolit;  or,  against  a 

S'  tstice,  who  improperly  exceeds  his  authority  in  bailing  a  person  accused  i^ 
ilOTiy.  2S(r.  1210. 

Id  R.  v.  JuUica  of  Laaeathire,  \D.  If  R.  4S5,  it  was  made  a.  question, 
but  not  decided,  whether  a  criminal  information  will  lie  agunst  justicei  for 
making  a  false  return  to  a  laandamta,  unless  the  return  is  corruptly  and 
wilfutly  false.  1  SaVc.  374 ;  2  Hawk.  e.  2<3,  1. 1. 

If  there  be  two  sets  of  ma^strates,  as  for  a  county  and  a  borough,  and 
having  a  co-ordinate  jurisdiction  in  that  borongh,  and  one  of  the  two  seti 
appoint  a  meeting  for  granting  alehouse  licences,  and  when  the  day  aniTH 
refiise  a  licence  to  an  applicant  for  one;  and  then  the  other  set  of  nugis- 
tratea,  having  subseqaently  to  the  prior  appointment,  but  before  the  JM 
licensing  day,  appointed  a  future  day  for  the  same  purpose,  license  od  that 
day  the  person  to  whom  on  a  former  day  a  licence  hadbeen  refused,  it  ii  an 


INVORUATIONS 
AGAINST. 
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The  Court  will  not  grant  an  information  at  the  end  of  the  term,  so  late 
that  cause  cannot  he  shewn  hefore  the  next,  for  any  misconduct  alleged  to 
have  taken  place  before  its  commencement,  though  they  will  do  so  if  the   Time  of  motion, 
circumstances  complained  of  arose  within  it.  7  f.  R*  80. 

And  after  the  expiration  of  two  terms,  no  motion  of  this  kind  will  be 
entertained  at  all ;  13  Eaat^  270;  Lofft,  394,  273 ;  Hand^a  Prac.  6(a) ;  nor 
will  the  Court  entertain  a  motion  made  so  late  in  the  second  term  as  to 
prevent  the  magistrate  firom  shewing  cause  before  its  conclusion.  13  EoMi, 
322  (6). 

Where  facts,  tending  to  criminate  a  magistrate,  took  place  twelve  months 
before  the  application  to  the  Court,  they  refused  to  grant  a  criminal  infor- 
mation, although  the  prosecutor,  in  order  to  excuse  we  delay,  stated,  that 
the  facts  had  not  come  to  his  knowledge  till  a  very  short  time  before  the 
application  was  made.  R,  v.  BUhopy  5  B.  ^  A,  612  (c). 

Where  the  application  is  made  b^  a  party,  who  alleges  himself  to  have  Excuipfttory  afB- 
been  illegallv  convicted,  or  otherwise  aggrieved  by  thejustice,  in  the  way  ***^*^ 
of  his  official  duties,  he  will  be  required  to  make  an  affidavit,  exculpating 


(a)  A  motion  was  made  for  leave  to 
file  an  information  against  two  justices 
of  the  peace  for  the  county  of  Salop, 
upon  a  charge  of  having  improperly  re- 
fused an  ale-licence.  But,  af^er  stating, 
that  the  refusal  was  in  September  last, 
the  counsel  doubted  whether  tliis  appli- 
cadon  were  made  in  time,  this  being  the 
second  term  after  the  fkct  complained 
of;  and  afterwards,  Lord  EUenboroughf 
C.  J.,  stated,  that  upon  an  accurate  re- 
view and  consideration  of  the  prece- 
dents and  practice,  the  counsel  was  now 
in  time  to  move  for  the  information 
within  the  second  term,  no  assizes 
having  intervened.  R.  v.  HerrieSf  esq, 
and  Peters f  clerk,  IS  East,  270;  R.v, 
Si.  Atibyn  and  others,  cited  as  in  point, 
13jSai/,271,  n.  (a). 

{h)  R,  V.  Marshall  and  Grantfunn, 
13  East,  322.  A  motion  was  made  for  a 
criminal  information  against  the  defend- 
ants, justices  of  the  peace  for  the  parts 
of  Lindsey  in  the  county  of  Lincoln,  for 
having,  on  the  24th  of  October  last,  im> 
properly,  as  it  was  suggested,  granted 
an  ale-licence.  The  prosecutor  had 
given  the  magistrates  notice  of  the  in- 
tended application  to  this  Court  on  the 
26th  of  January,  but  the  Court  now 
refused  to  entertain  it,  because  it  was 
made  so  late  in  the  second  term,  that 
the  magistrates  would  have  no  oppor- 
tunity of  shewing  cause  in  the  present 
term  against  a  rule  nisi,  for  an  informa- 
tion, if  granted.  And  Le  Blanc,  J.,  read 
a  note  of  a  case  of  R.  v.  Thomas,  H. 
41  Geo.  III.  which  was  a  similar  appli- 
cation against  a  justice  of  the  peace; 
and  because  the  offence  was  stated  to 
have  been  committed  in  October,  and 
the  motion  was  not  made  till  so  late  in 
Hilary  term  that  there  was  not  time  for 
the  magistrate  to  shew  cause  in  that 
term  against  it,  the  Court  refused  to 
grant  the  rule. 

VOL.  III.  K 


(c)  R.  V.  Bishop,  esq.  5  B.S[A.9l%. 
A  rule  niH  had  been  obtained  for  a 
criminal  information  against  the  defend- 
ant for  corrupt  practices  as  a  justice  of 
the  peace.  The  latest  circumstances, 
alleged  in  the  affidavits  for  the  prosecu- 
tion, took  place  in  1820.  But  in  order 
to  account  for  the  delay,  the  prosecutor 
swore  that  he  had  no  knowledge  of  the 
facts  till  shortly  before  the  appUcaUon, 
when,  there  having  been  a  meeting  of 
magistrates  on  the  17th  November  last, 
for  the  purpose  of  investigating  the  de- 
fendant's conduct,  he  and  another  ma- 
gistrate, not  being  satisfied  with  the  de- 
fendant's explanation,  instituted  the  pre- 
sent inquiry.  Counsel  shewed  cause 
against  this  rule,  and  objected,  that  the 
application  was  too  late ;  and  referred  to 
R.V,  Marshall,  13  East,  322,  and  R.  v. 
Merries,  13  Ecut,  270,  where  it  was  so 
held.  They  also  urged  that  if  the  want 
of  knowledge  will  afford  an  excuse,  a 
wide  door  will  be  open  :  for  it  will  be 
in  all  cases  easy  to  find  some  one  in 
that  situation  who  will  prosecute.  On 
the  other  side,  the  investigation  on  the 
17  th  November  last  was  relied  on,  as 
taking  the  case  out  of  the  usual  rule. 
Abbott,C  J. — We  do  not,  by  discharging 
this  rule,  shut  the  door  to  an  inquiry; 
for  a  bill  of  indictment  may  still  be  pre- 
ferred against  the  defendant.  But,  if 
we  were  to  admit  this  excuse,  we  should 
entirely  frustrate  the  very  useful  rule  to 
which  we  have  been  referred.  Perhaps, 
if,  at  the  investigation,  all  the  magistrates 
present  had  concurred  in  directing  such 
an  application  to  be  made,  the  case 
might  be  different;  but  that  does  not 
appear  to  be  the  case.  The  rule  must 
be  discharged.  The  Court,  upon  this 
objection,  having  refused  to  discharge 
the  rule  with  costs,  the  objection  was 
waived,  and  the  merits  entered  into. 
The  rule  was  discharged,  with  costs. 
K 


^usticts  of  ^t  l@tm.  [VI.  (4). 

<  hlmielf  fWim  the  charge  originally  made  agaiiiit  him,  and  which  formed  the 
.  ground  of  the  Bdverae  proceedings.  3  7.  if.  388  ;  2  Ilatek.  c.  26,  f.  0. 

In  every  criminal  infonnatian  ag&inst  a  juiticc  of  the  peace,  tt  is  nece»' 
lary,  [irerioiui  to  tlie  applicatiun  for  it,  to  give  a  notice  of  die  intended 
motion.  2  Barnard.  284 ;  Hanifi  Prac.  2.  The  notice  ihould  itat«  the 
ground  of  complaint,  and  shonld  be  len-cd  peraonally,  or  left  at  hi*  luual 
place  of  abode  4  7*.  A.  465;  Uan^tPrac.z{a).  And  thii  must  be  done  hi 
sufficient  time  before  the  motion,  to  enable  him,  if  he  think  proper,  in  the 
first  instance  to  oppose  the  motion  for  thp  rule  iiin ;  but  he  seldom  avails 
himielfof  this  opportunity,  as  he  can  more  eRectually  make  liia  defence 
when  the  affidavit  containing  all  the  circumstancea  of  the  char^  ii  filed, 
on  shewing  cause  why  the  rule  should  not  be  made  absolute.  Hana*  Prac.  3. 
An  affidavit  of  the  lenice  must  then  be  made,  in  order  tu  induce  the  Court 
to  grant  tlic  rule  ni«,  in  case  no  oppuaition  is  made  on  the  part  of  the  de- 
fendant. Id.    See  fonn  of  affidavit,  Uandt  Prac.  87. 

When  the  Court,  on  (he  application  to  make  the  rule  absolute,  think  that 
there  is  no  groimd  for  permitting  an  information  to  be  filed,  and  the  only 
question  is,  huw  the  costs  already  incurred  shall  be  defrayed,  tliey  will  eott- 
nder  the  circumstance  of  the  party  accused  being  a  maeististe,  and  siting 
in  the  discharge  of  his  official  duties,  om  vcr)'  materiiu  to  their  dedsion. 
And  therefore,  where  the  Court  was  moved  to  grant  a  criininsl  information 
against  magistrates,  and  several  othcru,  for  a  misdemeanor  rehUing  lo  the 
conviction  of  a  poacher,  they  discharged  the  rule,  with  costs  to  be  paid  t4> 
the  magistrates,  and  left  the  otheis  to  defrny  their  own  expenses.  2  Smtt. 
1162  ;  Bae.  Abr.  Informalioni,  (II),  in  tiofif ;  1  Chit.  C.  L.  876.  And  b 
general,  whenever  the  charge  is  altogether  groundless,  costs  will  lie  directed 
to  be  paid  to  the  magistrate  ;  and  that  not  only  by  the  prosecutor  hinucl^ 
but  by  his  attorney,  who  joined  in  the  affidavit  for  the  nUe,  if  his  motives 
be  proved  to  be  malicious.  2  B^rr.  654.  But  where  the  justice,  though 
cleued  from  all  o]>pre«9ive  intentions,  appeori  to  have  acted  irregularlv, 
the  Court,  while  they  will  discbatge  the  rule,  will  leave  him  to  pay  lui 
costs,  as  if  he  were  n  common  defendant.  2  Burr.  722  ;  1  CAil.  C.  L.  876. 

Stx  V.  UarwQod,  2  SiT.  1088;  3  Barr.  1716, 1780.  The  defendant,  be- 
ing a  justice  of  the  )>cace,  was  convicted  on  an  information,  for  a  conviction 
by  him  made  of  an  alehouse  keeper,  who  was  never  summoned  or  heard. 
It  waa  movei),  as  of  course,  to  dispense  with  his  appearance.  This  wot 
opposed,  unless  there  was  some  reason  given,  or  affidavit  made.     And  upon 
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ruptly,  he  i«  liable  to  an  action  at  the  suit  of  the  party,  as  well  as  to  an  in-     when  action 
formation  at  the  suit  of  the  Ring.   2  Hawk,  c,  13,  s.  20;  and  see  7  Sta,  TVt.    lies  against. 
442 ;  and  3  M.^S.  425  (a),  ' 

And,  as  a  general  rule,  it  may  be  laid  down,  that,  if  a  justice  of  the  peace 
in  or  out  of  sessions  has  jurisdiction  over  the  subject  matter,  and  actsjii- 
didaUy^  he  is  not  liable  to  an  action,  however  erroneous  the  conclusion  at 
which  he  arrives  may  be.  Id, ;  and  see  MiUs  v.  CoUett,  6  Bing,  86;  3  Af.  ^ 
P.  242,  S.  C;  1  Chit.  Plead.  5th  ed. 

For  any  excess  of  jurisdiction  the  magistrate  would  be  liable  to  an  action 
for  the  excess  done.  Crepps  v.  DurdeUy  Cowp.  640 ;  Davis  v.  Russell,  6  Bing, 
354;  see  1  Chit.  PL  6th  ed.;  DosweU  v.  Impey,  IB.^C.  169. 

When  a  magistrate  has  no  jurisdiction  over  a  matter,  he  would  be  liable 
to  an  action  for  any  act  done  m  pursuance  of  his  orders  or  directions  in  such 
matter.  See  Hardress,  483;  2  WUs.  384 ;  Sadgrove  v.  Kirby,  6  T.  B.  483; 
1  Chit.  PI.  6th  ed. 

When  a  magistrate  has  jurisdiction  over  the  subject  matter,  but  is  bound 
to  adopt  certain  forms  of  proceedings,  from  which  he  deviates,  and  whereby 
the  proceedings  are  renaered  coram  non  judice,  an  action  will  lie  against 
him  for  any  act  done  under  such  proceedings.  See  iSfV  Wm.  Jones,  \*J\\ 
Davison  Y.  QUI,  1  East,  64;  R.  T.  Hardw.  71. 

An  action  of  trespass  will  lie  against  a  magistrate,  if,  on  his  convicting,  or 
making  an  order  on  a  party  upon  a  statute,  the  conviction  or  order  on  the 
face  of  it  does  not  shew  that  any  offence  has  been  committed,  or  that  the 
matter  ordered  was  not  within  his  jurisdiction ;  or  if,  in  &ct,  the  conviction  or 
order  in  every  respect  does  not  snew  that  the  case  was  within  his  jurisdic- 
tion. Comp.  640 ;  Branwell  v.  Penneck,  7B.^C.  536 ;  Elsee  v.  Smi^  2  CkH. 
Bep.  304 ;  Gimbert  v.  Coyneg,  1  Af*CL  ^  Y.  469. 

So,  an  action  will  lie  if  the  conviction  or  order,  on  the  face  of  it,  shew  aa 
excess  of  jurisdiction  by  the  justice.  Groome  v.  Forrester  6  M.SfS.  314. 

And  in  these  cases,  trespass  lies  against  the  magistrate  for  any  distareas  or 
imprisonment  upon  the  conviction  or  order,  although  the  conviction  or  or- 
der has  not  been  quashed,  and  there  is  no  imputation  of  malice*  1  Chit,  PL 
6th  ed. 

An  action  of  trespass,  and  not  case,  would  lie  against  a  magistrate  for  im- 
properly granting  a  warrant  against  another,  and  causing  him  to  be  arrested 
under  it,  without  any  information,  upon  a  supposed  charge  of  felony.  Mor- 
gan V.  Hughesy  2  T.  R.  225. 

In  the  case  of  a  warrant  of  commitment,  if  it  do  not  shew  an  offence  over 
which  the  justice  of  the  peace  has  jurisdiction,  although  there  may  have 
been  a  previous  regular  conviction,  wnich  is  still  in  force,  an  action  of  tres- 
pass would  lie  against  the  magistrate  for  any  act  done  under  such  commit- 
ment  Wickes  V.  Cluiterbuck,  2  Bing.  483 ;  Davis  v.  Capper,  10  B,^C.  28. 

So,  he  would  be  liable  to  an  action  if  the  warrant  of  commitment  sub- 
stantiaUy  vary  from  the  conviction,  so  that  the  offence  stated  in  the  formeri 
and  that  described  in  the  latter,  are,  inlaw,  wholly  different  in  their  nature; 
for,  in  such  case,  the  commitment  has  no  conviction  to  support  it  Bogers 
V.  Jones,  3B.^C.i09;  6  D.  ^  R,  268,  S.  C.  But  a  slight  discrepancy 
would  not,  it  seems,  be  material.  Afassey  v.  Johnson,  12  East,  67;  and  see 
Commitnum,  Vol.  I.  (b). 

(a)  An  action  is  not  maintainable  Vaughan,  138;  5  T,  R.  86. 
against  justices  for  refusing  to  grant  a  li-  (6)  Rogers  v.  Jones,  ZB.SfC.  409 ;  5 
cence,  for  the  same  reason  that  a  manda-  D,  Sf  R  268,  S.  C.  This  was  an  ac- 
mus  will  not  be  awarded ;  chat  is,  be-  tion  of  trespass  for  false  iroprisonmenr, 
cause  the  legislature  has  left  the  grant-  brought  against  the  defendant,  a  justice 
ing  or  refusing  such  licence  to  the  discre-  of  peace.  At  the  trial,  before  i^orAr,  J.,  at 
tion  of  the  justices,  who  are  not  respon-  the  Summer  Assizes,  1824,  for  the  coun- 
tible  for  errors  in  judgment  Batsett  %,  ty  of  Hereford,  the  plaintiff  proved 
OodseaU,  3  fVilson,  121,  124;  and  even  commitment  by  the  defendant,  redting^ 
if  they  acted  malidously  or  corruptly,  that  a  certain  quantity  of  wood,  the  pro- 
no  action  would  lie.     See  1  Salk.  306 ;  perty  of  T.  P.,  had  been  cut  and  spoils 

K.  a  2 


^fltiies  of  tfit  10tast.  [vi.(4V 

In  a  vetT  recent  cose  it  was  lield,  that  trespaas  lies  af^nst  a  magistrate 
who  commila  a  i>nrty,  charged  with  felony,  for  re- examination  for  an  ««- 


tbCH 


,  and  It 


i  slol- 


!i  llK  pUimilTji  pre- 
niixt,  and  Ihat  he  ciniM  not  give  any 
ntiiractOTy  acmuni  liow  he  came  by  the 

ant,  convicted  ptaintifT  nf  cutting,  spoil- 
ing, raking,  and  currying  sway  wood, 
the  property  ofT.  D.i  and  the  defend- 
ant ordered  the  plsintJfT,  oitliin  the 
(pace  of  Iwenty-five  days  then  next  en- 
Miing,  topaylo  T.  D.  III.,  in  utisfac- 
tion  of  the  daniaxcdone,  and  also  order- 
ed the  plainlitr,  within  tlic  same  sjuce  of 
IKenty-flve  day*,  lo  pay  to  the  ovcr- 
■cen  of  the  pariah,  for  (lie  uunf  ilie 
poor,  30/.  for  tile  iiaidoirvnce;  and  plain- 
tiffwai  conniiittcd  for  diinlicyinjt  this 
Older.  On  the  part  of  the  defendant,  a 
eonfiction  wai  produced,  by  which  it 
appeared  that  (he  plainliffwanronvicled, 
under  the  60eo.  III.  c.  4S,  for  thai  he, 
on  Ac.,  did  1^  into  the  wood  grnundi 
belonging  to  T.D.  of  &c.,  and  did  cm, 
ipoU,  Ukc,  and  fcloniauily  carry  away 
twoaihlreei  oflhc  taidT.  D.,  not  hav- 
ing Ihe  consent  of  the  uud  T.  D.,  ihc 
owner  of  the  idd  woods,  nor  of  any  other 
petKin  Inlruslcd  with  the  care  there- 
of, br  which  ofTencel  the  plaintiffwoa 
ordered  lo  pay  the  ainn  of  BO/, ,  together 
with  the  inm  of  31.  Ot.  Crf.,  for  Ihe 
charge!  and  eipenie*  attending  the  said 
conviction,  this  being  his  licit  otlbncei 
and  It  wai  conlended,  that,  ai  this  con- 


>  matter  within  the  juriadlcCii 
convicting  ma^ttrate.  It  1> 
the  pliuntifT  shewed  a  comtni 
the  defendant  under  an  old  ttal 


1    the  B 


after  the  pnrty  has 
been  commitied.  Crag  v.  Coakiai,  10 
EatI,  13.  Secondly,  the  learned  Judge 
ought  to  have  rccaved  etidence  lo  ahew 
that  Ihe  defendant  actually  commined 
charged  in  the  conviction. 


I.  byd 


43  Geo.  III.  cl4l,  ll 

made  by  him  under 
any  act  of  Parliament,  ot  for  any  act 
done  or  cDoimanded  by  hini  for  the 
levying  any  penalty,  apprehending  any 
party,  or  ahonl  carrying  such  conviction 
into  effect,  in  case  tueh  conviction  shall 
have  been  qiiaabed,  the  plainiilT,  beside* 
the  value  of  the  penalty  which  may  have 
been  levied,  shall  not  recover  any  more 
damages  than  id.,  nor  any  eoEti  of  luit, 
unless  it  shall  be  exprctsly  alleged  in  Ihe 
declaration  in  such  action,  which  sh^ 
be  an  action  on  the  case  only,  ihat  luch 
acts  were  done  niahcioiisly  and  wiiboot 
any  reasonable  or  probable  cause.  And 
by  s.  i,  of  the  same  statute,  Ihe  phdo- 
tlff  shall  not  recover  back  the  penal- 
ty levied,  nor  any  damage*  or  COM^  If 
the  Justice  proves,  al  Ihe  trial,  that  the 
pbuntiff  wai  guilty  of  the  ofitaiee.  Tbc 
Icarnod  judfit  wa'^  of  opinion  that  Ihc 
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reasonable  time,  though  without  any  improper  motive.  Davis  v.  Capper,  10  when  action 
B.  4"  C.  28;  and  »ee  the  case  more  fully  noticed,  tit  'Sxamination,  Vol.  II.  lies  aoainst. 
p.  99,  100. 

A  justice  of  the  peace  will  not  he  liable,  if,  having  jurisdiction  over  the 
subject  matter,  he,  on  the  trial  of  an  action,  produce  a  conviction  drawn  up 
in  due  form,  and  remaining  in  force.  In  such  case,  the  conviction  is  a  pro- 
tection in  any  action  against  him  for  the  act  so  done,  and  the  fajct&  therein 
stated  cannot  be  controverted  in  such  action,  (there  being  a  regular  com- 
mitment or  warrant).  Gray  v.  Cookson,  16  East,  13;  Basten  v.  Carew,  3 
B,  ^  a  649;  Fawcett  v.  Fowlis,  1  B,  ^  C.  394;  \  M,  ^ R,  102,  S.  C;  see 
Afassey  v.  Johnson,  12  East,  67,  and  title  lEbitlcncc,  Vol.  II.  p.  51. 

Justices  are  not  liable  in  trespass  upon  such  a  conviction  being  quashed. 
The  statute  43  Geo.  III.  c  141,  s.  1,  expressly  providing  in  such  case  (see 
12  East,  67;  16  East,  13),  that  the  plaintiff  shall  not  recover  more  than  2d, 
(without  costs  of  suit),  besides  the  sum  levied,  if  any,  unless  it  be  alleged  in 
the  declaration  "  and  which  shall  be  in  case  only"  that  the  justice  acted 
maliciously,  and  without  reasonable  and  probable  cause.  In  such  an  ac- 
tion upon  the  case,  it  is  not  sufficient  for  the  plaintiff  to  prove  his  inno- 
cence, and  to  call  on  the  magistrate  to  shew  probable  cause  for  the  convic- 
tion, but  the  plaintiff  must  give  such  evidence  of  what  passed  on  the  hearing, 
by  calling  the  witnesses  for  the  prosecution  or  otherwise,  that  it  may  appear 
there  was  no  probable  cause  for  the  conviction.  5  Taunt,  580.  See  the 
case  of  Bogers  v.  Jofies,  S  B.  ^  C.  409 ;  5  D.  ^  R,  268,  S.  C. ;  ante,  487,  n. 

Justices  of  the  peace,  as  will  be  found  in  many  cases,  are  not  liable  as 
trespassers  for  what  they  do  in  a  charge  or  complaint  in  a  matter  over  which 
they  might  have  jurisdiction,  unless  all  the  facts  are  shewn  to  have  been  laid 
before  tnem,  and  it  appear  that  full  opportunity  was  afforded  them  of  form- 
ing a  correct  judgment,  Sec. 

Lowlher  v.  The  Earl  of  Radnor  and  another,  8  East,  113.  This  was  an  ac- 
tion of  trespass  brought  against  the  defendants  for  having,  as  justices,  issued 
a  warrant  of  distress  against  the  goods  of  the  plaintiff,  for  a  cause  wliich, 
upon  the  face  of  the  order,  appeared  to  be  within  their  jurisdiction.  Upon 
the  trial,  in  order  to  prove  the  justices  to  have  been  trespassers,  otlicr  facts 
than  those  stated  before  them,  when  they  made  their  order,  were  proved.  A 
verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  of 
King's  Bench.  And  it  was  held,  by  Ld.  Ellenborough,  C.  J.,  that  the  magis- 
trates could  not  be  affected  as  trespassers,  if  the  facts  stated  to  them  upon 
oath  by  the  complainant  were  such  whereof  they  had  jurisdiction  to  inquire, 
and  nothing  appeared  in  answer  to  contradict  the  first  statement.  And  jLow- 
rence,  J.,  said,  if  the  magistrates  made  an  order  against  the  evidence  laid  be- 
fore them,  the  party  injured  would  have  another  sort  of  remedy  against 

been  imprisoned  under  a  commitment  itwasbeldby  this  Court,  in  (/ray  v.  Cooil:* 
for  disobedience  to  an  order  of  a  magis-  «an,  that  the  43  Geo.  III.  c.  141,  applied 
trate,  by  which  he  was  directed  to  pay  only  to  cases  where  the  conviction  had 
1  Is,,  as  a  recompense  to  the  owner  of  been  quashed.  If  the  argument  urged 
the  wood  taken,  and  20/.  to  the  over-  to-day  were  to  prevail,  a  magistrate 
seers  of  the  poor  of  the  parish.  It  is  might  convict  on  insufScient  evidence, 
difficult  to  say,  that  that  order  and  com-  and  afterwards  be  permitted  to  shew  that 
niitmcnt  are  founded  on  any  statute.  It  sufficient  evidence  might  have  been  ad- 
would  appear  that  the  magistrate  intend-  duced  to  justify  the  conviction.  The 
cd  to  proceed  on  the  15  Car.  II.  c.  2,  only  other  point  is,  whether  this  evi- 
but  the  punishment  is  not  warranted,  dencc  ought  to  have  been  admitted  in 
The  conviction  upon  which  the  magis-  mitigation  of  damages.  Now,  even  sup- 
trate  relies,  as  a  juitification  for  this  im«  posing  it  to  have  been  admissible,  as 
prisonment,  is  founded  on  the  6  Geo.  the  commitment  was  illegal,  and  the 
I II.  c.  48,  by  which  it  is  made  an  offence,  jury  have  only  given  the  plaintiff  a  ver- 
wrongfully  and  maliciously  to  cut  down  diet  for  23/.,  which  was  the  sum  that  he 
trees  without  the  consent  of  the  owner,  must  have  paid  in  order  to  relieve  him- 
That  conviction  would  have  been  an  an-  self  from  that  illegal  imprisonment,  we 
swer  to  an  action  for  a  commitment  in  re-  cannot  say,  that,  under  such  circum- 
spect of  the  offence  mentioned  in  it;  but  stances,  a  less  sum  ought  to  have  been 
it  is  no  justification  of  imprisonment  for  given.  Rule  refused.  Z  B,  Sf  C,  409'-> 
any  other  offence.  As  to  the  other  point,  413;  bD.ifR,  268,  S.  C. 
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them.  But  here  it  appears  that  a  certain  coin|Jaint  ww  made  to  them  on 
oath,  wliicli,  as  it  ajipcara  on  the  face  of  the  order,  ia  valid  in  law ;  of  thii 
the  plain  tiff  had  due  iiuticc.  If,  then,  he  would  complain  of  whatwaadone 
upon  it,  he  ought  to  have  shewn  that  the  facts  on  which  he  now  retiea  were 
proved  hefore  the  niogintrate!!.  But  he  cannot  make  thetn  treapuaen  by 
shewiiig  that  the  real  facts  of  the  case  will  not  support  the  complaint,  nn- 
leas  sueli  facts  were  proved  before  them  at  the  time. 

In  HirEdu'aril  Cltm't  catr,  Cro.Elii.  130,  it  was  said,  "If  a  man  beae- 
ciiaed  to  n  justice  of  the  peace,  of  an  offence  for  which  he  caiueth  him  to  be 
arretted  by  his  wnrrant,  although  the  accusation  be  fhlse,  yet  he  is  excua- 
able."    And  see  Mill,  v.  CWeH,  (i  Bhig.  Hi;  Z  M.  ^  P.  242,  S.  C. 

A  party  mnv  sue  a  magistrate  in  an  action  for  money  hnd  and  recrived, 
to  recover  back  a  fee  improperly  taken  by  the  magistrate  for  grsnting  an 
alehouse  licence,  though  such  fee  had  luiininiily  been  taken  for  fifty-aeven 
years  before;  and  no  notice  of  action  is  neceaaary.  Morgan  v.  Palmer,  2B. 
^C.782;  4J).  .5-i(.483,  S.  C. 
t  The  acts  of  a  justice  who  has  not  duly  qualified  himself,  are  not  abao- 
lutely  void ;  and  therefore  persons  seizing  goods  under  a  warrant  of  diitren 
Mgned  bv  a  justice,  who  has  not  lakeii  the  oatbi  at  the  general  seaaiona,  nor 
delivered  in  the  certificate  required,  nre  not  trespassers.  ProprieUm  t^ Mar- 
gate Pirr  V.  IlaHnam  and  olheri,  3  B.  ^  A.  266;  ante,  4S7.  And,fnim  the 
same  case,  it  kIiouU  seeni  that  no  action  of  trespass  would  lie  against  a  ma- 

Sittrate  for  any  act  done  by  him  as  such,  on  ttie  ground  of  his  not  having 
uly  qualified  himself;  and  thnt  he  would  be  only  liable  to  an  action  ft^  a 
penat^,  or  to  nn  iiifnmiation  or  indictment. 

2.  Notice  of  Action  against  Justices. 
1  Bjr  the  24  Geo.  II.  e.  41,  iutihde<l,  An  Act  for  lit  rendering  jtutiet* 
'  vfthf  peace  mere  We  in  tke  mcHlion  of  their  i^re,  and  for  indemiMf- 
lug  coHstabk,  and  otheri  acting  in  obtdirnee  to  lAiir  varrauU,  after  recit- 
ing,'Whereas  justices  of  the  peace  are  discouraged  ui  the  execution  oftlieit 
ofSce,  by  vexatious  actions  brought  against  Ihcm,  fur  or  by  rcaaon  of  amall 
and  involuntaiY  errors  in  their  proceedings ;  and  whereas  it  it  neceaaaxy 
that  tliey  should  be  (ns  far  aa  is  consistent  with  justice,  and  the  aafety 
and  liberty  of  tlie  subjectt  over  wliom  their  autliority  extenda,)  rendered 
safe  in  the  execution  of  the  said  otlice  and  trust ;  and  whereas  it  is  alao  ne- 
cewary  thnt  the  subject  should  be  ]>rotected  fnnn  all  wilfid  and  oppmnve 
abuse  of  tlie  several  laws  and  statutes  committed  to  the  care  and  exenitiaD 
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ments.     The  2  Geo.  III.  c.  28,  (the  Bum-boat  Act),  which  gives  additional       notice  of 
protection  to  justices,  in  cases  of  actions  brought  against  them  for  any        action. 
thing  done  in  pursuance  of  thai  act,  but  which  does  not  require  notice  of  Effect  of  these 
action,  does  not  deprive  them  of  their  right  to  the  notice  of  action  required  SSjESdw?*' 
by  the  24  Geo.  II.  c.  44,  »i«pra,  which  requires  notice  in  cases  of  actions  theract.   ^*°*'' 
brought  against  justices  for  any  thing  done  in  the  execution  of  their  office. 
Therefore,  where,  in  an    action   against  a  magistrate   acting  under  the 
2  Geo.  III.  c.  28,  the  plaintiff  proved  service  of  a  notice  not  perfectly 
conformable  with  the  requisites  of  the  24  Geo.  II.  c.  44,  and  was  thereupon 
nonsuited,  it  was  held  that  the  nonsuit  was  right  Rogers  v.  Broderipf  esq,, 
4  D,  ^  R,  M,  C,  12S, 

What  Justice  within  the  Acf] — In  the  first  place,  as  ree;ards  the  justice  en-  Deputy  justice, 
titled  to  a  notice  of  action,  according  to  this  act,  it  shoiud  be  observed,  that 
the  party  must  be  actuaUy  a  justice,  and  not  merely  a  deputy  justice  ;  and, 
in  the  latter  case,  he  is  not  entitled  to  notice.  Jones  v.  JViUiams,  3B,^C, 
762;  5  D.^R,  654,  S.  C.  ante,  451  (a).  In  that  case,  it  was  made  a  ques- 
tion, but  not  decided,  whether,  since  the  27  Hen.  VIII.  c.  24,  s.  2,  the  Crown 
can  delegate  to  a  subject  the  power  of  appointing  a  justice  of  the  peace. 

What  Acts  entitle  a  Justice  to  Notice  of  Action'] — ^The  words,  ^^  shall  do  What  acts  entitle 
any  thing  touching  or  concerning  his  office,"  **  done  by  him  in  the  execution  ^^^^^  notice 
of  his  qfflce,"  "  done  in  pursuance  ajthis  act,"  in  tms  and  oth^r  acts  re- 
lating to  justices  and  other  persons,  are  to  be  construed  libmlly.  ^  It 
has  been  frequently  observed  by  the  Courts,  that  the  notice  which  is  di- 
rected to  be  given  to  justices  and  other  officers,  before  actions  are  brought 
against  them,  would  be  of  no  use  to  them  in  cases  where  thev  have  acted 
within  the  strict  line  of  their  duty,  when  they  need  no  protection;  but  was 
only  reauired  for  the  purpose  of  protecting  them  in  those  cases  where  they 
intended  to  act  within  it,  but  by  mistake  exceeded  it. — Per  Lord  Kenyan,  in 
Greenway  v.  Hurd,  4  T,  R.  555 ;  1  CAi/.  Col  Stat,  645. 

The  object  of  the  lejgislature  was  to  protect  justices  accidentally  commit-  ' 

ting  an  error  in  the  discharge  of  their  official  duties,  and  to  enable  them  to 
tender  amends  for  the  wrong  done ;  the  statute,  therefore,  supposes  a  wrong 
to  have  been  done,  in  consequence  of  some  excess  or  want  of  authority ;  for 
where  the  justice  has  not  exceeded  his  authority,  the  enactment  is  useless. 
Hence,  if  the  subject  matter  be  within  the  jurisdiction  of  the  magistrate, 
and  he  intended  to  act  as  a  magistrate  at  the  time,  and  he  had  reasonable 
ground  for  supposing  that  the  thing  done  by  him  was  in  execution  of  his 
authorify,  he  is  within  the  protection  of  the  statute,  although  he  acts  erro- 
neously. The  statute  applies,  unless  the  act  be  wholly  aliene  to  the  juris- 
diction, and  done  diverso  intuitu.  See  Wetter  v.  Toke,  9  East,  364 ;  2  Camp. 
199,  n,  S.  C. ;  Morgan  v.  Palmer,  2B,^C,  734  •,4D,^R.  283,  S.  C. ;  Cook 
v.  Leonard,  6  B,^C.  351;  1  Chit,  Col,  Stat,  645. 

And  Loid  Tenter  den,  C.  J.,  said,  in  Beeckevv,  Sides,  9B,^C,  809,  "  It 
has  uniformly  been  held,  that  where  a  party  bond  fide  believes  or  supposes 
he  is  acting  m  pursuance  of  a  statute,  he  is  within  the  protection  of  such  a 
clause,"  t.  e.  like  the  above  clause. 

A  magistrate  is,  therefore,  entitled  to  a  notice  of  action,  under  the  above 
act,  when  he  acted  bond  fide  as  a  magistrate,  though  he  somewhat  exceeded 
his  jurisdiction.  Bird  v.  Gunston,  2  Chit.  Rep.  459. 

Where  a  magistrate  acted  upon  a  subject  matter  of  complaint,  over  which 
he  had  authority,  but  which  arose  out  of  his  jurisdiction,  he  was  held  en- 
titled to  notice.  Prestige  v.  Woodman,  2  /).  ^  Jfe.  43  ;  I  B.^C,  12,  S.  C. 

(a)  Where  a  party  is  not  an  officer  to  be  given  to  a  sheriff,  under  the  43 

or  person  within  the  meaning  of  the  Geo.  III.  c.  99,  s.  70,  where  he  has  le- 

21  jac.  I.e.  12,  or  a  similar  act,  though  vied  arrears  of  taxes,  under  the  48  Oeo. 

he  may  have  supposed  he  was  so,  he  is  III.  c.  141,  No.  5,  Part  2,  when  he  had 

not  within  the  protection  of  the  act ;  and  no  right  as  sheriff  bo  to  act.    Copland  v* 

therefore  it  was  held,  that  notice  of  action  Powell,  8  Moore,  400 ;    1  Singh,  869, 

for  an  excessive  levy  was  not  necessary  S.  C. 


f^usticcs  of  tte  ^atr.  [vl  (<). 

Where  one  magiatrate  Fommitteil  the  mother  of  >  bfutiud  to  cuttodf ,  for 
not  nlllhating  the  child,  though  the  jurisdiction  vina  given  only  to  tew,  yet 
it  was  held  he  was  entitled  to  notice  of  action.  Ifeller  v.  Take,  9  Eatt,  364. 

Where,  by  a  local  act  of  Parliament,  notice  was  required  of  uiy  action 
for  any  thing  done  in  pursuance  of  the  act,  it  waa  held,  that  a  magiitrate 
woi  entitled  to  notice,  who  had  acted  under  colour  of  th«  act,  althoush  he 
had  exceeded  his  jurisdiction.  Graeetv.  Arnold,  3  Camp.  242 1  and  see 
Slilet  V.  Coxe,  Barl.  Vangh.  Ill;  Rogeri  v.  Broderip,  iD.^R.  M.  C.  123, 
antt,  491. 

And  where  the  suhiect  matter  is  within  the  jurisdiction  of  the  niagiitrate, 
it  will  be  presumed  Uiat  he  acted  as  a  justice;  and,  therefore,  the  Imd  of 
the  manor,  who  was  also  a  justice  of  the  peace,  was  held  entitled  to  a 
month's  notice  of  action,  far  talung  away  a  gun  in  the  house  of  an  unquali- 
fied person,  it  lieing  iircsnmed,  that  he  acted  as  a  justice,  and  not  merely  af 
lord  of  the  manor.  Briggi  v.  Sir  F.  Evelyn,  2H.Bla.\H. 

On  the  other  hand,  where  there  is  no  ootour  vihalever  for  sappoaing  that 
the  act  done  is  autliorized,  then  notice  of  action  is  not  necessary;  for,  where 
an  act  sajrs,  thai,  in  the  ciue  of  an  action  brought  against  any  penon  for 
any  thing  done  in  ptirtuanee  or  ia  execulioa  of  the  uet,  the  defendant  ihaD 
be  entitled  to  certain  privileges,  the  meaning  is,  that  the  act  done  mmt  be 
of  Ibat  nature  and  description,  that  the  party  doing  it  may  reattmabljf  Aaae 
mppoted  that  the  act  gave  him  aiitliority  to  do  it.  Per  Bagltg,  J.,  in  Cook 
V.  LtonardieB.  f  C.  355-6;  and  see  lauilar  v.  MUUr,  Id. 

Where  a  magiatrate  illegally  exacted  a  fee  for  granting  an  alehouse 
licence,  it  was  held,  that  he  wo*  liable  to  an  action  to  recover  it  haek,  with- 
out notice  of  the  action,  because  the  fee  could  not  have  been  taken  by  him 
as  a  justice,  colore  offitU.  Morgan  v.  Palmer,  2B.^C.  729 ;  4  i).  4  «.  283, 
S.  C;  and  see  Irfing  v.  IViUon,  4  T.  R.  465;  Oremwag  v.  Hurd,  Id.  5S3; 
and  title  CTonsrabU,  Vol.  I. 

Where  an  action  was  brought  to  recover  a  penalty  for  acting  aa  a  magia- 
trate without  a  qualification,  (under  the  atat.  18  Geo.  IT.  c.  20),  it  was  held, 
tliat  the  defendant  was  not  entitled  to  notice,  the  question  lieing,  whether  be 
um  a  magistrate  at  all.  Per  Wood,  B.,  IVrigkl  v.  Horion,  BoU'i  C.  N.P. 
458. 

Ilie  24  Geo.  II.  applies  only  to  aett  done,  and  not  to  a  mere  aonfetuanet, 
as  the  non-payment  of  money  due  on  a  contract,  &c.   See  Blmu^utrd  *. 
Bramble,  3  M.  .^  S.  131 ;  Aliira  v.  Banirett,  3  Eiial.  92. 
nerly  BupjKwert,  that  the  npces'ity  for  J  ' 
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structed  to  take  legal  proceedings,  was  held  bad.  See  Lewit  v.  Smith,  H6W%       notice  of 

C.  N.  P.  27.  ACTION. 


The  sort  of  writ  or  process  should  he  specified,  as  well  as  the  cause  of  DcKribizigproceM. 
action.  Lovelace  v.  Curry y  7  T.  /{.  631. 

It  is  not,  it  seems,  necessary  to  name  aU  the  parties  meant  to  be  includ-  Partlet  to  actloii. 
ed  in  the  action,  or  to  express  whether  the  action  is  intended  to  be  joint 
or  several.   Box  v.  Jonet^  5  Price,  168;  S.  P.  on  Home  CircuU  at  Maid- 
stone,  A.  D.  1824;    1  ChiL  Col  Stat.  647;   Agan  v.  Morgan,   2  Price, 
126  (a). 

'  The  notice  must,  according  to  the  words  of  the  act,  clearly  and  explicitly  Cause  of  actioo. 
contain  the  cause  of  action  (b). 

Upon  these  words,  it  has  been  held,  a  notice  of  action  to  a  magistrate,  in 
the  form  of  a  declaration,  and  unnecessarily  ample,  would  do,  if  it  expren 
the  cause  of  action  with  sufficient  clearness.  Gimbert  v.  Coyney,  1  APCleL 
^  Y.  469. 

And  it  seems,  that  the  notice  need  not  specify  or  allude  to  the  ground 
upon  which  die  manstrate  acted,  but  may  merely  describe  the  trespass  or 
act  complained  of.  K,  v.  Devon  Justices,  \  M.8f  S.  412. 

In  stating  the  cause  of  action  in  a  notice  given  pursuant  to  the  directions 
of  an  act  of  Parliament,  it  is  sufficient  to  inform  the  defendant  nAstaniiaUiy 
of  the  ground  of  complaint  Jones  v.  Bird  and  others,  b  B.S^A.  837 ;  1  ]j, 
S;  R.  497,  S.  C.  And  in  that  case  it  was  held,  that  such  notice  is  not  to  be 
construed  with  the  same  strictness  as  is  generally  required  in  pleiAiff,  pro- 
\nded  there  be  sufficient  cause  of  action  shewn  upon  the  face  of  it,  lufficient- 
ly  expressed  to  apprize  the  party  thereofl  Jones  v.  ^rd,  &B.^A.  837;  1 
D.  4*  R.  497,  S.  C. ;  per  Abbott,  C.  J.,  *<  I  think  the  notice  is  sufficient,  and 
that  it  ought  not  to  be  construed  with  great  strictness,  its  object  bein^; 
merely  to  inform  the  defendant  substantially  of  the  ground  of  complaint^ 
but  not  of  the  mode  or  manner  in  which  the  injury  has  been  sustamed ; " 
and,  per  Bayley,  J.,  **  It  is  quite  sufficient  if  it  calls  the  attention  of  the  de- 
fendants to  the  general  nature  of  the  injury,  so  that  they  may  go  to  the 
premises,  and  see  what  the  ground  of  complaint  is.  If  it  were  (Wierwise,  it 
would  be  necessary,  in  many  cases,  to  have  a  notice  with  several  counts 
m  It 

On  the  other  hand,  where  the  notice  was  of  an  action  of  trespass,  for 
seizing  goods  value  2/.  in  plaintifTs  dwelling^  house,  it  was  held  that  plain- 
tiff could  not  recover  for  a  larger  sum,  or  any  thing  for  the  trespass  m  the 
dwelling  house.  Stringer  v.  Martyr,  6  Esp,  R,  134. 

Under  a  notice,  mentioning  imprisonment  only,  no  evidence  of  a  battery 
can  be  given.  Where  the  notice  stated  that  a  precept,  called  a  latitat^ 
would  be  issued  against  the  defendant,  *^  for  the  said  imprisonment  and  sum 
of  money,"  and  the  declaration  was  for  assault,  battery,  and  imprisonment, 
tlie  notice  was  held  good,  being  sufficient  to  apprize  die  magistrate  of  the 
nature  of  the  acdon  about  to  be  brought  against  him,  so  as  to  enable  him 
to  tender  amends,  and  that  the  only  effect  which  the  omission  of  any  menr 
tion  of  battery  in  the  notice  could  produce,  would  be  to  exclude  evidence  of 
a  battery  at  the  trial.  Robson  v.  Spearman,  3  B,^A,  493. 

And  the  notice  must  not  mistate  any  material  fact;  and  in  an  action 
against  two  justices  of  the  peace  for  illegally  convicting  the  plaintifi)  and 
issuing  a  warrant  of  distress  against  his  goods,  and  under  the  same  enter- 
ing his  house  and  taking  his  goods,  the  notice  of  action  stated  the  warrant 
to  have  been  directed  to  A.  B. ;  and  when  produced  at  the  trial,  it  was 
found  to  have  been  directed  to  CD.,  constable  ofH,;  and  it  was  held  that 
the  variance  was  fatal,  although  A.  B.  executed  the  warrant,  and  though  it 

(a)  In  a  case  where  the  same  person  held   that   the   notice  was  insufficient 

acted  as  a  clerk  to  two  bodies  of  public  Hider  v.  Dorrell,  I  Taunt.  383. 

officers,  and  a  notice  of  action,  required  (6)  Though  an  act  merely  require  a 

by  the  statute,  was  given  him,  addressed  notice  of  the  intended  action,  without 

to  him  as  clerk  to  the  one  body,  the  saying  cause  of  action,  yet  the  notice 

cause  of  action  arising  under  the  sup-  must  state  it.  Towseyy.  White,  5  B.  if  C, 

posed  authority  of  the  other  body,  it  was  1 33 ;  7 .0. 4-  /E.  810,  S.  C. 


%\uitita  of  ttc  ^Ptace.  [vl<4). 

ncE  OF       might  hkTe  been  unnecessary  to  state  to  whom  the  vairant  wm  greeted. 

TiH«.  Med  V.  Stoekt  and  othen,  I  M.  ^  P.  346.  Sed  quart,  ue  I  CkU.  Cot 
f<<i«.647. 

A  notice  of  action  against  a  toll  collector,  for  demandiiiE  and  taking  of 
plaintiff  toll  for  and  in  respect  of  certtin  thing*  exempted  from  toll  vj  a 
csTtain  act,  is  too  uncertain,  and  bad.  Freemuat  y.  Imu,  2  Out.  B.  673;  S. 
P.  £^58. 

ntinxify  tTieform  qfaelion  la  be  brought  need  not  bo  specified  in  the  notica,  hi* 

.  icuoo.  sufiietent  if  it  stale  the  writ  or  process  and  the  causes  of  action.  Sabim  v. 
Oeiiayk,  2  Caaip.  196.  It,  however,  it  be  stated,  it  has  been  held  that  the 
plaintOr  must  declare  accordingly.  And,  therefore,  where  notice  givBn  was 
of  an  action  on  ^  eon  for  false  imprisonment  and  assault,  and  uie  actioti 
brought  was  for  trespass  and  false  iromisonment,  it  waa  held  that  it  was 
notauffideut  StrKilandv.Ward,  7  T.S.BSl,*.;  naAteeBcbtmr.Sptar- 
mim,  3B.iA.  493,  atOe,  493. 

It  should  be  noticed,  however,  that,  in  the  case  of  SlrieUamd  t.  Wmyi, 
the  notice  did  not  state  the  process  at  all,  and,  therefore,  was  dearif  d^eo- 
tive  on  that  ground;  tuieaare,  whether  the  descripEian  ttf  thefixm  of  ac- 
tion might  not  be  r^ected  as  surplusage,  the  notice  cont^ning  a  tme  de- 
setmtioi)  of  the  process  and  the  cause  of  actian!  See  the  observatioiis  of 
Loi4  Loughborough,  C.  J.,  and  Gould,  1.,  in  Wood  v.  iUltoti,  dted  3  A  4 
P.  JUS,  in  the  note,  who  seem  to  have  been  of  (hat  opinion.  In  SMm  t. 
Dtiurgk,  8  Camp.  198,  Lord  Eiimborough,  in  allusion  to  the  case  of  l4>vt- 
iae*  V.  Curry,  said — "  I  do  not  disapprove  of  on;  thing  laid  down  in  that 
case,  but  1  am  not  disposed  to  carry  it  further,  lest  actims  of  this  kind 
should  be  entirely  defeated;"  but  notice  of  a  bill  of  Middlesex  haa  been 
held  to  be  sullicient,  without  specifying  whether  case  or  trespaas.  Sabm  *. 
Dtbnrgk,  2  Cmm- 196;  \  ChU.Col.Stal.6i7. 

If  an  action  ne  brought  agwist  a  justice,  for  an;  thing  done  under  a 
coDvidion  whidi  has  been  quashed,  the  notice  mutt  state  that  it  was  desie 
malieiouily,  and  without  any  reasonable  or  probable  cause;  and  tba  action 
nutt  be  an  action  upon  the  case.  See  the  43  Geo.  III.  c.  141,  pctt,  4W ; 
and  tee  MuMyv. /oAruoR,  12  £a<;,  67;  Oroj/ y.  Cooitem  tmd  amaOur,  IS 
Eatt,  13;  Burley  v.  Bethune,  1  Marth.  220,  poit,  49S. 

^co'  on  /luforssmcMl  o*  Notice,  of  the  Name,  ^.  of  the  JUomew] — When  the 

KbinTer-      oomplaiuiug  partjr  sues  by  attorney  or  agent,  he  mutt,  on  toe  back  of  tba 


NOTICI  or 
ACTIOW. 


Attorney  defttttu. 
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with  extreme  rigour;  and  it  does  not  reauire  all  the  names  of  the  attonuet 
to  be  inserted,  but  merely  the  name,  ana,  therefore,  does  not  seem  to  re* 
quire  the  Christian  name.  Jafnet  ▼.  Swift,  4B,^C.  681 ;  6  /).  4^  A.  626 ; 
2  C.  4- P.  237,  S.  C. 

The  attorney  giving  the  notice  may  describe  himself  generally  of  the 
town  in  which  he  resides,  as  (^  **  BoUon-^n4e'Moare ;"  Crook  v.  Curry, 
Durham  Sum.  Ass,  1789.  But  ^*  London,"  ^^  Manchester,''  or  other  sudi 
large  town,  generally,  would  not  be  sufficient;  and  where  the  attomeywas 
described  in  the  notice  as  of  a  place  in  London,  which  in  &ct  was  in  West- 
minster, it  was  holden  to  be  fataL  Stears  v.  Smith,  6  Em.  138.  It  has 
been  hdd,  that  an  attorney's  describing  himself  generally  or  **  Birmingham** 
would  do;  but  qutBre,  whether  that  would  now  suffice,  that  place  havmg  be* 
come  so  large.   See  Osborne  v.  Oough,  SB.^P.  551. 

But  if  the  description  do  not  indicate  the  residence  of  the  attorney,  it  is  in- 
sufficient. Where  the  indorsement  was  **  given  under  my  hand  at  Durham,* 
without  any  other  notification  of  residence,  it  was  held  to  be  insufficient, 
(Tas^  V.  Penwick,  7  T.  R.  635,  n.),  being  a  mere  deKription,  not  of  resi- 
dence, but  o£  the  place  of  signature. 

A  notice  of  action  against  a  custom-house  officer,  **  for  InreakiDg  the 
plaintiff's  house  in  Cable  Street,  in  the  parish  of  G.,"  was  held  not  to  be  a 
sufficient  description  of  the  plaintiff's  place  of  abode,  within  the  23  Oeo» 
III.  c  70,  s.  30,  and  24  Geo.  III.  st  2,  c.  47,  s.  35 ;  for  the  plaintiff  may 
have  removed  since  the  trespass  was  committed,  or  he  may  hofie  had  two 
houses,  and  never  resided  in  the  locus  in  quo.  WOliams  v.  Burgess,  3  l^mmt, 
127;  and  see  Wood  v.  Fottiott,  SB.^P.  552. 

In  the  case  of  Sabine  v.  Dehurgh,  2  Camp.  196,  the  attorney,  who  had 
indorsed  and  served  the  notice,  was  asked,  on  cross-examination — Whetlier 
he  had,  at  the  time,  taken  out  his  certificate?  And  he  answered,  that  he  had 
ordered  his  derk  to  take  it  out,  and  had  given  him  money  for  diat  purpoee^ 
and  Lord  EUenborough  held,  that  it  was  sufficient  evidence  of  his  beine  qiMir 
lified  to  act  as  an  attorney.  It  does  not  appear  in  that  case  that  the  witnew 
had  indorsed  the  notice,  as  an  attorney,  specifically,  or  merely  as  agent; 
and  qtuere,  whether,  as  the  words  of  the  statute  are  "  attorney  or  agent,  it  i 
essential  that  he  should  actually  be  an  attorney  ?  See  1  ChiL  CoU,  Sak  648. 

Service  of  Notice'\ — ^The  statute  directs  the  notice  to  be  delivered  to  the 
justice,  or  left  at  the  usual  place  of  his  abode.  See  the  enactment,  ante,  490. 

The  notice  must  be  served  at  least  one  calendar  month  before  the  suing 
out  or  serving  the  same.    See  the  enactment,  ante,  490. 

Notice  given  on  the  28th  of  April,  of  an  action  commenced  on  the  28th 
of  May,  is  sufficient  Castie  v.  Burdett,  3  T.  R.  623;  3  Bla.  Com.  141,  bg 
ChiUg,  ft.  (3) ;  Hardy  v.  Ryle,  9  B.  ^  C.  603,  j^t,  496.  And  see  as  to  the 
construction  of  the  time  of  service,  title  tfTimCyVoL  V. 

Fee  for  Nottee"] — The  attorney  or  agent  is  entitled  to  have  the  fee  of  20<.   Fee  fornocioe. 
for  the  preparing  and  serving  such  notice,  and  no  more,  ante,  490. 
In  tendering  amends,  this  fee  should  be  kept  in  view. 

3.  The  Limitation  of  Actions  against  Justices. 

The  24  Geo.  II.  c.  44,  s.  8,  enacts,  **  That  no  action  shall  be  brou^t  Lfanitatioo  of 
afi;ain8t  any  justice  of  the  peace,  for  any  thing  done  (a)  in  the  execution  of  *^^'<'"** 
his  office,  or  against  any  constable,  headborough,  or  other  officer,  or  person 
acting  as  aforesaid,  unless  commenced  within  six  calendar  m<mths  after  the 
act  committed." 

The  words  "  acting  as  aforesaid,"  mean  acting  in  the  execution  of  his 
office,  as  in  the  first  section,  ante,  490. 

The  six  months,  it  seems,  are  to  be  reckoned  inclusive  of  the  day  of  com- 
mitting the  act  Clarke  v.  Davey,  4  Moore,  465. 

In  the  case  of  a  continued  imprisonment,  however,  the  magistrate  ii 

(«)  And  see  further  as  to  what  U  a  *'  thing  done,"  Smith  v.  Shaw,  Treasmtr  sf 
Commerciai Ihek  Company,  10^4-0.377;  Off /e,  ftyyial  V^  I.  p.  189. 
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liable  to  answpf  in  an  action  fur  nich  pnrt  of  the  iiDprisunmenl.  mfTpTcd 
under  lin  wurmnt,  as  wm  vlthiti  ux  colcndnr  luoiiths  befurc  Ihe  actiun 
commi'iiccil  against  )iim.  Maaee  v.  Ju/iiuim,  1.2  Eaif.Gl;  PitkfngiUv. 
/•alHtrr.BulN.P.ii  (a). 

In  n  Inle  cose,  where  a  wrty  wbr,  on  the  llth  of  Duccmher,  dindinrgcil 
from  pri»on,  (to  which  he  nod  been  iinprtTterly  coinmilt«d),  abd  the  writ 
uauiit  i>u  the  1-lth  of  June,  it  was  lield,  tl)t>  action  vaa  comnK^cvd  (u  ti 


llarilt/  V.  RgU,  ^  B.S(  C.  603;  Prllne  v.  Hmulred  of  Ifon/ord,  9  li.^C 
1 31;  and  lee  6  Taunt.  29. 

But  if  the  plwutiff  gives  notice  pending  the  imprisonment,  he  in  bound  to 
proeeed  wilhm  six  months  aJler  the  notice  i  for,  as  to  any  cubsequuul  c-oiwe 
of  action  there  ia  no  notice.   Wefton  v.  Foumier,  14  Eail,  491. 

See  further,  as  to  the  conntruction  of  time,  title  ^lini,  Vol,  V. 

If  there  be  lemral  writi  *ued  out,  it  is  necessary  to  thew  thai  the  first  has 
been  relumed.  ParsoMiv.KiHg,7  T.Ji.6;  iiorruv.  (TooZ/orJ,  S  2*.  A.  017; 
Stamifay  V.  Pfirg,  2Ii.^P.l&7. 

Where  only  ohk  has  been  sued  out,  it  ia  sutKcienl  to  wore  il  without 
liroTing  the  return,  provided  the  plaintifT  has  di-ckrcd  nituin  a  yenr  after- 
warda.  J'ariont  v.  King,  7  T.  H.  6. 

The  plaiiitiir  must  not  only  shew  that  he  Bued  nut  a  writ  witliin  ibe  lim«, 
but  ako  that  he  proceeded  upon  that  writ.  In  fVrilon  v.  Fuumirr,  the  ni>- 
tiec  of  ncliini  woa  scr\-ed  on  tlie  lOth  of  March,  ISOD;  a  writ  oftatUat  wu 
issued  on  tiie  20th  of  May  following ;  an  ttUiu  wiw  sut^d  out  February  fitb, 
ISIO,  and  the  niemoranduia  of  the  record  was  of  Hilary,  1810.  It  waa  ob- 
jected, that  the  first  writ  had  not  been  served,  and  that  it  liad  not  Iwen  rc- 
luincd;  tlic  aliiu  wril,  which  «H3  altar  the  memorandum  uti  the  record, 
cuuld  not  he  comieeted  with  it  in  continuance ;  and  the  Court  held,  thbt  the 
nlainllff  had  been  properly  nontuiled  upon  this  objeclion,  (14  £(u<,'19i.a.) 
The  imprisonment  continued  till  July,  but  it  was  held  that  the  \ia.in- 
tiff  »«■  bound  ta  pruceed  within  six  monllia  after  notice;  (see  Jiorrb*. 
i¥oo^f<rfd,a  T.R.ISny,  for  there  was  no  pcriiee  of  the  linl  wril,  and  it  wu 
not  returned.  Jiayley,  J,,  observed,  that  tlie  miiiic  out  of  the  lecoad  writ 
wai  Bt  Icaxl  primSfaHe  evidence  to  shew  that  thejtrif  had  nulbMiiNnwdL 
1 4  Satt.  -18.1 ;  see  1  Chil.  ColL  Stat.  G5 1 . 

UnleHs  llie  action  appear  by  the  record  to  be  broufrht  in  proper  lime,  the 

iilainlilfniuiil  produce  ilie  writ;  or,  if  it  be  retuniMl.aui-xoiuinrd  copy  ofit; 
lUt  ttic  dcfondsnl  may  nhew  llic  real  time  when  the  wril  was  isiucJ,  in  op- 
|H«iliuu  to  the  IciU.  Jokiuon  v.  SmiiA,  2  Burr.  9C1. 
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that  the  same  were  not  Bufiicicnt,  and  also  against  the  defendant  or  defend- 
ants on  such  other  plea  or  pleas,  then  they  shall  give  a  verdict  for  the  plain- 
tiff, and  such  damages  as  they  shall  think  proper,  which  he  or  she  shall  re- 
cover, together  with  his  or  her  costs  of  suit." 

A  tender  of  the  1/.  for  the  serving  of  the  notice,  as  allowed  by  the  first 
section  of  the  24  Geo.  II.  c.  44,  an/e,  490,  should  be  kept  in  view  in  esti- 
mating the  amends,  if  the  tender  be  made  after  the  service  of  such  notice. 

5.  Venue. 

The  21  Jac.  I.  c.  12,  intituled,  jIn  act  to  enlarge  and  make  perpetual 
the  act  matlefor  ease  in  pleading  against  troublesome  and  contentious  suits, 
prosecuted  against  justices  of  the  peace^  mayors^  constablesy  and  certain  other 
his  Majesty's  officers,  for  the  lawful  execution  of  their  office,  made  in  the 
seventh  year  of  his  Majesty* s  most  happy  reign,'  after  reciting  and  making 
perpetual  7  Jac.  I.  c.  5,  and  also  reciting,  by  s.  4,  '  And  whereas,  notwith- 
standing the  said  statute,  the  plaintiff  is  at  liberty  to  lay  his  action  which  he 
shall  bnng  against  any  justice  of  peace  or  other  officer,  in  any  foreign  coun- 
ty, at  his  choice,  which  hath  proved  very  inconvenient  unto  sundi^  of  the 
officers  and  persons  aforesaid,  that  have  been  impleaded  by  some  contentiouB 
and  troublesome  persons  in  countries  fkr  remote  from  their  places  of  habita- 
tions;' by  s.  5  enacts,  ''  That  if  any  action,  bill,  plaint,  or  suit  upon  the  case, 
trespass,  battery,  or  false  imprisonment,  shaU  be  brought  after  the  end  of 
this  oresent  session  of  Parhament,  against  any  justice  of  peace,  mayor 
or  bailiff  of  city  or  town  corporate,  headborough,  port-reve,  constable,  tith- 
ingman,  collector  of  subsidy  or  fifteens,  churchwardens  and  persons  called 
sworn  men,  executing  the  office  of  churchwarden  or^  overseer  of  the  poor, 
and  their  deputies,  or  any  of  them,  or  any  other  which  in  their  aid  and  as- 
sistance, or  by  their  commandment,  shall  do  any  thing  touching  or  concern- 
ing his  or  their  office  or  offices,  for  or  concerning  any  matter,  cause  or  thing 
by  them  or  any  of  them  done  by  virtue  or  reason  of  their  or  any  of  their  o^ 
fice  or  offices,  that  the  said  action,  bill,  plaint,  or  suit  shall  be  laid  within 
the  county  where  the  trespass  or  fact  shall  be  done  and  committed,  and  not 
elsewhere;  and  that  it  shall  be  lawful  to  and  for  all  and  every  person  and 
persons  aforesaid,  to  plead  thereunto  the  general  issue,  that  he  or  they  are 
not  fl:uilty,  and  to  give  such  special  matter  in  evidence  to  the  jury  which  shall 
try  tne  same  as  in  or  by  the  said  former  act  is  limited  or  declared:  and  that 
if,  upon  the  trial  of  any  such  action,  bill,  plaint,  or  suit,  the  plaintiff  or 
plaintiffs  therein  shall  not  prove  to  the  jury  which  shall  try  the  same,  that 
the  trespass,  battery,  imprisonment,  or  other  fact  or  cause  of  his,  her,  or 
their  such  action,  bill,  plaint,  or  suit,  was  or  were  had,  made,  committed  or 
done  within  the  county  wherein  such  action,  bill,  plaint,  or  suit,  shall  be 
laid;  that  then,  in  every  such  case,  the  jury  which  shall  try  the  same  shall 
find  the  defendant  and  defendants  in  every  such  action,  bill,  plaint,  or  suit, 
not  guilty,  without  having  any  regard  or  respect  to  any  evidence  given  by 
the  plaintiff  or  plaintifi^  Uierein,  touching  the  trespass,  battery,  imprison- 
ment, or  other  cause  for  which  the  same  action,  bill,  plaint,  or  sui^  is  or 
shall  be  brought:  and  if  the  verdict  shall  pass  with  the  defendant  or  defend- 
ants in  any  such  action,  bill,  plaint,  or  suit,  or  the  plaintiff  or  plaintiffg 
therein  become  nonsuit,  or  suffer  any  discontinuance  thereof,  that  m  every 
such  case  the  defendant  or  defendants  shall  have  such  double  costs  and  au 
other  advantages  and  remedies  as  in  and  by  the  said  former  act  is  limited, 
directed,  or  provided." 
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county  wliere  Uie 
fact  was  com- 
mitted. 


Defendant  ihall 
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ju8ti< 


6.  Payment  of  Monet  into  Court. 

By  Stat  24  Geo.  II.  c.  44,  s.  4,  it  is  further  enacted,  '^  That  in  case  such  Justice  may  nav 

stice  shall  neglect  to  tender  any  amends,  or  shall  have  tendered  insufficient  £lueSoin25      yi 

amends,  before  the  action  brought,  it  shall  and  may  be  lawful  for  him,  by  tumasheifaiSt^ 

leave  of  the  Court  where  such  actbn  shall  depend,  at  any  time  before  issae  ^^'^'^  ^ 
joined,  to  pay  into  Court  such  sum  of  money  as  he  shall  see  fit;  whereupon 
such  proceeoings,  orders,  and  judgments  shall  be  had,  made,  and  given  in 
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PAYUEVT  IN  ID   and  by  tuch  Court,  w  in  utiiei  ncltuiis  vhcrc  the  dcll'ndnnt  b  BJlawcd  to 
cuuht.  pay  money  into  Court." 

In  on  action  acainst  ■  mimiUvte  for  an  SMaiiU  and  blw  inipriiKMunenU 
mtter  the  gnaerai  usue  pleaded,  the  Ciiurt  will  permit  (hi-  defendaul  tn  wil]>- 
draw  his  plea,  uid  pay  nicniey  into  Couart  and  plead  de  novo.  DfBai/net  w. 
Bog,.  T  Taunt.  33;  'iManh.  356,  S.C.  Aiid  llie  Court  will  pcnuit  thiik 
though  alUriiiue  joined,  and  iiulice  of  Liia)j;iven.  4  D.  ij-it.  776;  Sil-f 
C.  1G»,  S.  C. 

7.     D*UAOEB  VTKEnE  CojfVICTlON   UUASBCD,  fllC, 

In  ■Riou  igiiiut         The  43  Oeo.  1 11.  c.  141 ,  intituled,  An  act  to  rendrrjutticeii  oflht  pfocemort 

^fJ^im,'*c.,      •*{/<  "  "w  w'-'o'io"  liflhiir  duty,  after  rccitinc.  '  Whereas  it  in  expi^di«nt 

the  ptainiitr  (be-      that  jutticcs  of  the  peace  in  Great  Britain  and  Ireland  reapertirely,  who,  by 

I^^T^iUjuf^-     virtue  of  dirent  acta  of  Parliament  in  force  in  the  tmited  Kingdom,  arc  au- 

TMoniv  w.  dirni-  tluffued  and  required  to  convict  persons  of  sundry  offences  in  a  nimmsr)' 

fnd  nuaFifri^    Tay,  shoiild  be  rendered  more  safe  In  the  execution   of  such  iheir  duty  r 

tunic  riiue  be  ei-    ^act*,  "  That  in  all  actions  whatsoever  which  slinll,  at  any  tini«  aflvr 

pmii)' lUeged.        j]j^  nnasing  of  this  act,  be  brought  against  ooyjustiee  or  jtisticea  of  the  pcaii; 

in  lAO  united  kingdom  of  Great  Sritiiin  and  Ireland,  for  or  on  accfiuiit  vi 

any  conviction  by  aim  or  them  had  or  made,  under  or  by  virtue  of  auy  net 

or  acta  of  Parliamant  in  force  io  the  awd  united  kingdom,  or  for  or  by  r«»- 

son  of  nny  act,  matter,  or  thing  whatsoever,  done  or  commanded  to  be  done 

by  such  justice  or  justices,  for  the  Icvyitigof  any  penalty,  apprehending  any 

pwty,  or  for  or  about  the  carrying  of  nny  such  conviction  into  effect,  in  cose 

xuch  conviction  shall  have  been  quashed,  the  plaintifTor  plaintilTii  In  auch 

action  or  lotions,  bcaidca  the  value  and  amount  of  the  penalty  or  p<-nallir« 

wbieh  may  have  been  levied  upon  the  said  plaintiff  or  iiIainlillB,  in  cBic  nny 

levy  tbereof  shall  hare  been  made,  eliall  not  be  entitled  to  recover  any  mure 

or  greater  damages  than  the  simi  of  2il.,  nor  any  costs  of  suit  w hiM«o*vM, 

uiJcM  it  shall  be  expreiii>lv  alleged  in  the  deolamtion  in  the  action  wbcrelii 

the  recovery  shall  be  ha^,  and  wliich  shall  be-  in  an  action  upon  tHt  caK 

only,  that  such  aole  were  dune  maliciously  and  without  luiy  roasonablc  and 

probable  cause." 

N«  ihsu  ihe  ft-         Sect.  2.  "  TImt  sudi  plaintiff  Eholl  not  be  cutilled  tn  recover  ngaiusi  «ucb 

cvi'ni^'putdiTn'  jtutice  any  penally  wliich  shall  have  been  levied,  nor  any  damages  or  riaits 

Sf  ^rf*"'"'      wh»'»oBver,  in  case  such  justice  shall  prove,  at  the  trial,  thai  auiJi  plainiiir 

ofiii»oflbn«,.vc.   ^^  guilty  of  the  offence,  whereof  be  had  been  cunvlcU.'d,  or  on  account  of 

which  he  bad  been  apprehended,  or  had  otherwise  suffered,  and  tliat  ht  bad 

nirfii]gnn'  tiff  grrntfrynnithin^nt  thnn  ttbi  aiBii^n!  ly  lay  faumb  qCMMf," 


The  plea  of  an 
officer  impleaded 
for  the  execution 
of  hb  office. 


General  issue. 
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was  wilfully  and  maliciously  committed,  the  plaintiff  shall  be  entitled  to  have       oeneral 
and  receive  double  costs  of  suit."  issue — costs. 

By  the  7  Jac.  I.  c.  5,  intituled.  An  act  for  ease  in  pleading  troublesome 
and  contentious  suits  prosecuted  aaamst  justices  of  the  peace,  mayors,  con- 
stables,  and  certain  other  his  Majesty's  officers,  for  the  lawful  execution 
of  their  office,  after  reciting  that,  '  For  ease  in  pleading  against  many 
causeless  and  contentious  smts  which  have  been,  and  daily  are,  commenced 
and  prosecuted  against  justices  of  peace,  mayors  or  bailiffs  of  cities  and  towns 
corporate,  headboroughs,  port-reves,  constables,  tithingmen,  collectors  of 
subsidies  and  fifleens,  who  for  due  execution  of  their  office  have  been  trou- 
bled and  molested,  and  still  are  like  to  be  troubled  and  molested  by  evil  dis- 
posed contentious  persons,  to  their  great  charge  and  discouragement  in  doing 
of  their  offices ;'  it  is  enacted,  *'  That  if  any  action,  bill,  plaint  or  suit  upon  the 
case,  trespass,  batteiy,  or  false  imprisonment  shall  be  Drought  in  any  of  his 
Majesty's  Courts  at  Westminster  or  elsewhere,  against  any  justice  of  peace, 
mayor  or  bailiff  of  dty  or  town  corporate,  headborongh,  port^-reve,  constable, 
titningman,  collector  of  subsidy  or  fifteens,  for  or  concerning  any  matter, 
cause,  or  thing,  by  them  or  any  of  them  done,  by  virtue  or  reason  of  their 
or  any  of  iheir  office  or  offices,  that  it  shall  be  lawful  to  and  for  every  such 
justice  of  peace,  mayor,  bailiff^  constable  or  other  officer  or  officers  before 
named,  and  all  others  which  in  their  aid  or  assistance,  or  by  their  command- 
ment, shall  do  any  thing  touching  or  concerning  his  or  their  office  or  offices, 
to  plead  the  general  issue,  that  he  or  they  are  not  guilty,  and  to  give  such 
special  matter  in  evidence  to  the  jury  which  shall  try  the  same;  which  spe- 
cial matter  beins  pleaded,  had  been  a  good  and  sufficient  matter  in  law  to 
have  discharged  tne  said  defendant  or  defendants  of  the  trespass,  or  other  mat- 
ter laid  to  his  or  their  charge :  And  that,  if  the  verdict  shall  pass  with  the  said 
defendant  or  defendants  in  any  such  action,  or  the  plaintiff  or  plaintiffs  there- 
in become  nonsuit,  or  suffer  any  discontinuance  tnereof,  that  in  every  such 
case  the  justices  or  justice,  or  such  other  judge  before  whom  the  said  matter 
shall  be  tried,  shall,  by  force  and  virtue  of  this  act,  allow  unto  the  defendant 
or  defendants,  his  or  their  double  costs,  which  he  or  they  shall  have  sus- 
tained by  reason  of  their  wrongful  vexation  in  defence  of  the  said  action  or 
suit;  for  which  the  said  defendant  or  defendants  shall  have  like  remedy  as 
in  other  cases  where  costs  by  the  laws  of  this  realm  are  given  to  the  defend- 
ants. And  this  act  to  continue  for  seven  years,  and  fi'om  thence  to  the  end 
of  the  next  Parliament  after  the  said  seven  years."  [It  is  made  perpetual  by 
21  Jac  I.  c.  12]. 

See  also  the  enactment  of  21  Jac.  I.  c.  12,  s.  5,  ante,  497,  allowing  a  de- 
fendant double  costs. 

This  act,  and  21  Jac.  I.  c.  12,  and  24  Geo.  II.  c.  44,  an/«,  490, 498,  ex- 
tend to  actions  of  assumpsit  as  well  as  tort  brought  against  officers  for  acts 
done  in  execution  of  their  office.  Waterhouse  v.  Keen,  4  B.^  C.  200;  6D, 
^R.257,  S.  C.  ante,  492.  But  they  do  not  extend  to  a  distress  or  action  of 
replevin,  which  is  a  proceeding  m  rem.  Fletcher  v.  WUkins,  6  East,  283, 
per  Bayley,  J.,  Id.  Nor  do  the  acts  apply  to  actions  for  non-pa3rment  of 
money  pursuant  to  contract.  Atkins  v.  Banwell,  3  East,  92 ;  Elanchard  v. 
Bramble,  3  M.^S.  131. 

To  entitle  a  defendant  to  double  costs  under  this  act,  there  must  be  a  cer- 
tificate from  the  judge.  Grindley  v.  HoUoway,  Dougl.  307.  But  such  cer- 
tificate is  not  necessary,  if  the  fact  appear  on  a  special  verdict.  R.  v.  Polemd, 
1  Stra.  49;  Devenish  v.  Merttns,  2  Stra.  974.  It  may  be  granted  either  at 
the  trial  or  after.   Harper  v.  Carr,  7  T.  R.  448. 


Defendant  allow- 
ed double  coats  of 
suit. 


Continuance  of 
thisacu 


For  other  matters  concerning  Justices,  see  the  different  titles  throughout 
this  work. 
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gjustifiaWi assault.   S(!egi;ssauU,VoI.I.  p.  270. 

3(ttSt(fiablt^omitfi)e,  see  ante,  p.  241  to  243. 


lEM&mippfng.    See  eCtlilOrm,  Vol.  I. ;  Jlmi  ax  to  Sending  Per- 
sons Abroa<l,  see  31  Car.  II.  c.  2,  0aols,  Vol.  11. 


ISing'S  3Sent((  Books  of  Prison  of,  when  Evidence,  see  "SbU 
tintn,  Vol.  II.  p.  39. — As  to  Removing  lodictrncnts,  &c. 
into,  see  QTeitfoiari,  Vol.  I. — 4s  to  Powers  of  Judges  as 
Conservators  of  the  Peace,  see  ante,  p.  447. — As  to  the 
Power  of  Uie  Judges  to  Arrest,  see  ^ttlSI,  Vol.  I.  p.  261. 
—As  to  Bail,  see  383(1,  Vol.  I.  p.  30.5. 


Iftfnfl's  lEbflinitE.    See  glpptobera,  Vol.  I.;  Biibcna,  Vol.  I 
p.  77. 


lamfi's  Stores.    See  iKortagi,  Vol.  I.;  Sbtorrs,  Vol.  V. 
%a1iotiT,  l^atb.    See  ^axb  laabour,  Vol.  II. 
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el  USTICES  of  the  peace,  as  9uchy  have  hut  little  or  nothing  to  do  with  the 
revenue,  relative  to  the  land  tax.  It  is  thought  e3cpedieiit,  therefore,  to 
omit,  as  heing  irrelevant,  a  considerable  portion  of  this  title  as  it  stood  in 
former  editions. 

The  land  tax  hath  succeeded  to  the  place  of  the  ancient  fifteenths  and  Oriflin,  &c.  of 
subsidies;  and  the  land  tax  acts  are  framed  in  many  respects  after  the  man-  '^'^  ^** 
ner  of  the  ancient  subsidy  acts. 

We  meet  with  the  payment  of  fifUenih*  as  far  back  as  the  statute  of 
Magna  Charta ;  in  the  conclusion  of  which,  tlie  Parliament  grant  to  the 
King,  for  the  concessions  by  him  therein  made,  a  fifteenth  part  of  all  their 
moveable  goods. 

This  taxation  was  originally  set  upon  the  several  individuals;  afterwards, 
to  wit,  in  the  eighth  year  of  Edwara  the  the  third,  a  certain  sum  was  rated 
upon  every  town,  by  commissioners  appointed  in  the  Chancery  for  that  pur- 
pose, in  like  manner  as  commissioners  are  now  appointed  by  the  several 
land  tax  acts  for  carrying  the  said  acts  into  execution ;  which  commission- 
en  rated  every  town  at  the  fifteenth  part  of  the  value  thereof  at  that  time, 
and  their  taxation  was  recorded  in  the  Exchequer;  and  the  inhabitants 
rated  themselves  proportionably  for  their  several  parts  to  make  up  the  gene- 
ral sum  upon  the  whole  township.  This  fifteenth  amounted  in  the  whole 
to  29,000/.  or  thereabouts. 

But  as  the  necessities  of  government  multiplied,  and  the  value  of  things 
increased,  this  fifteenth  was  insufficient  for  the  occasions  of  the  public ;  and 
thereupon  the  number  of  fifteenths  was  augmented  to  two  or  three  fifteenths. 
Which  still  proving  defective,  another  and  quite  difierent  taxation  was 
superadded,  namely,  the  subsidy;  which  was  an  aid  to  be  levied  of  every 
subject,  of  his  lands  or  goods,  after  the  rate  of  As.  in  the  pound  for  lands, 
and  2s.  Sd.  for  goods.  And  accordingly,  in  the  ancient  subsidy  acts,  there 
is  first  a  grant  of  so  many  fifteenthsy  and  then  the  grant  of  a  subsidy. 

These  fifteenths  were  certain,  as  hath  been  said,  firom  the  time  of  the 
eighth  of  Edward  the  third ;  but  the  subsidy  was  uncertain,  and  amounted  an- 
ciently to  about  70,000/. ;  and  a  subsidy  of  the  clei^  at  the  same  time 
(including  the  monasteries)  was  20,000/.  In  the  8  EHz.  a  subsidy  amount- 
ed to  120,000/.  In  the  40  Eliz.  it  was  not  above  78,000/.  Afterwards  it 
fell  to  70,000/. ;  and,  by  reason  of  a  loose  and  uncertain  way  of  assessing 
the  same,  kept  continually  decreasing,  until  the  Parliament  found  it  necefr- 
sary  to  change  the  method  of  taxation ;  and,  in  the  time  of  the  long  Parlia- 
ment, certain  sums  were  fixed  upon  the  several  coimties;  which  course  of 
taxation  still  continues.  2  Inst.  77;  4  Inst.  33,  34;  Hunters  Hist.  ofEng, 
Vol.  5,  p.  226,  227;  GUb.  Exch.  c.  14. 

And  the  sum  fixed  by  stat  38  Geo.  III.  c.  5,  s.  1,  to  be  paid  in  Great  Amount  of. 
Britain  is,  2,037,027/.  9s.  0\d.  which  is  now  made  perpetual. 

The  land  tax  acts  had  hitherto  been  annual,  but  by  38  Geo.  III.  c.   Pment  land  tax 
60,  it  is  enacted,  that  the  several  sums  charged  by  virtue  of  an  act  of  the  ""•*•  perpetual, 
'(then)  present  session,  (c.  5),  granting  an  aid  for  the  service  of  the  year 
1 798,  on  the  respective  counties,  &c.  in  respect  of  the  manors,  messuages, 
lands,  tenements,  and  hereditaments,  in  said  act  mentioned,  lying  wiUun 
the  same  respectively,  to  be  raised  and  paid  within  one  year  from  25ih 
March,  1 798,  shall,  aiter  the  expiration  of  the  said  term,  (except  as  herein- 
after mentioned),  continue  and  he  raised  and  paid  after  the  25th  March  in 
every  year  for  ever.     And  all  powers,  &c.  in  tne  said  act  (c.  5),  as  far  as  the 
same  are  not  varied  or  otherwise  provided  for  by  this  ac^  shall  continue  in 
full  force,  and  be  put  in  execution,  as  fully  as  if  re-enacted  in  this  act;  sub-  Subject  to  redemp- 
ject  nevertheless  to  the  regulations  and  conditions  of  redemption  or  pur-  ^*°"  ^  purchaje. 
chase  herein  mentioned. 

VOL.  III.  L  L 


%an1s  ^ax. 

WhoLlabU,  ^c.  to  Land  Tax]~ay  f.iBX.  38  Geo.  III.  c.5,  a.S,  Towarda 
raiung  the  said  several  suing  uf  money  (which  are  continued  annually,  see 
ataL  5  Geo.  IV.  c.  15,  b.  12,  13),  all  persons,  bodies  politic  and  corporate, 
guilds,  and  fralcmitics,  liavine  any  filair  In  ready  moneg,  or  in  ang  debt* 
ahattofver  owing  to  iheni  witinn  Great  Britain,  or  without,  or  haviitg  mjr 
estate  in  geodi,  waret,  merchandize!,  or  other  chatleh,  or  perionai  eMtate 
whatsoever,  within  Ch-eat  Britain,  or  without,  belonj^ig  to,  or  in  trtwt  for 
them,  (except  and  out  of  the  premises  deducted  such  sums  as  they  do  boni 
fide  owe,  and  such  debts  owing  to  them  as  shall  be  adjudged  deiperate 
by  the  commissioners,  and  also  except  the  stock  upon  lan^,  and  nich  goods 
as  are  used  for  household  stuff,  and  also  except  such  loans  and  debts  a>  diall 
be  owing  from  his  Majesty  to  any  person),  shall  pay  unto  his  Majesty  the 
sum  of  4>.  in  the  pound,  according  to  the  true  yearly  value  thereof  for  one 
year;  (that  is  to  say),  for  every  lOOl.  of  such  ready  money  and  debts,  and 
for  every  1 001,  worth  of  such  goods,  wares,  and  merchandiies,  or  otber 
chattels,  or  personal  estate,  tlie  sum  of  201.,  and  so  after  that  rate  to  be  >•- 
seised,  levied,  and  ciJIected,  in  manner  hereinafter  mentioned  (a). 

Sect.  3.  All  persons,  and  oil  commissioners,  having,  using,  or  ezercis- 
inx  Kty  public  office  or  employment  of  profit,  in  Encland,  Wales,  or  Ber- 
wick, as  aforesaid,  and  all  their  clerks,  agents,  secondaiies,  substituteB,  and 
other  inferior  miniaters  whatsoever,  (such  military  officers  who  are  in  mua- 
ter  by  the  mustennastei^general,  or  in  pay  in  hb  Majesty's  army  or  navy, 
in  respect  of  such  offices  only,  excepted),  shall,  towards  railing  tlie  md 
suma,  yield  and  pay  unto  his  Majesty  4i.  for  every  20i.  which  tbey  receive 
in  one  year,  by  virtue  of  any  salaries,  gratuities,  bounty-money,  rewards, 
fees,  profits,  perquisites,  or  advantages  whatsoever  to  them  accttting,  by  rea- 
son of  their  offices  or  employments,  without  any  abatement  whatsoever. 

Sect  3.  And  all  persons,  guilds,  fraternities,  bodies  prJitic  and  coipor- 
Bte,  having  on  annuity,  pention,  or  other  yearly  payment,  either  out  of  the 
Exchequer  in  England,  or  out  of  any  branch  of  the  revenue  in  P"gi«"'» 
Wales,  or  Berwick,  or  payable  by  any  person  whatsoever  in  En^and, 
Wales,  or  Berwick,  (not  issuing  out  of  any  lands,  tenemenla,  orberedila- 
menta,  or  charged  upon  the  same,  touching  which  other  directions  are  given 
by  this  act;  and  not  being  annuities,  which  by  any  act  of  FaiUament  ate 
or  shall  be  specialty  exempted  from  the  payment  of  taxes),  shall,  towards 
railing  the  said  sums,  yield  and  pay  unto  his  Majesty  the  sum  of  4*.  br 
every  20(.  by  the  year,  for  every  such  annuity,  pennon,  stipend,  ot  y^ttHj 
payment,  and  afler  that  rate :  the  said  suras  to  be  aaaened  and  toUecled  b 
■   T  hereinafter  n  ' 
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afifirmatioii,  all  persons  desirous  of  redeeming  or  purchasing  land  tax ;  and       land  tax. 
all  persons  who  shall  he  willing  to  he  examined  touching  any  matters  reUt-  4^0^  3^  c.  116. 
ing  to  the  title  of  any  person  in  remainder,  reversion,  or  expectancy,  to  any   minuter  oaths,  or 
estate,  or  having  any  mortgage,  lien,  or  incimihrance  upon  any  estate,  the  receiveajUcUvh* 
land  tax  upon  which  is  proposed  to  he  redeemed  or  piu^^iased,  or  touching  ucaTof  tlSfpelice. 
any  matter  relating  thereto ;  and  also  to  require  from  an3M>erson  claiming 
any  benefit  of  pre^rence,  the  production,  upon  oath  or  afi&mation,  of  any 
deed,  conveyance,  or  instrument  relating  to  such  estate ;  and  to  receive  any 
affidavit  or  deposition  in  writing,  upon  oath  or  affirmation,  which  shall  be 
made  in  any  part  of  the  imitcd  kingdom,  before  any  mayor  or  magistrate 
of  any  dty,  town,  or  place,  having  authority  to  adnoinister  an  oath  in  any 
matter,  civil  or  criminal,  or  before  any  justice  of  the  peace  of  any  county  or 
district,  &c. 

Sect  167.  If  any  person,  after  entering  into  any  contract  for  the  re-  PcrMu  nc^lecUng 
demption  or  purchase  of  any  land  tax,  sh2l  afterward  refuse  or  neglect  to  ^^JStlT*  *****' 
complete  the  same,  such  contract  shall  be  void,  and  the  tax  shall  be  revived, 
and  shall  be  again  assessed  and  coUected,  or  be  aeain  sold  by  the  comnus- 
sioners  specially  appointed ;  and  the  person  so  making  default  shall  forfeit 
not  exceeding  one-sixteenth  part  of  tne  consideration,  to  be  computed  as  by 
the  act  directed. 

Sect.  180.    The  whole  of  the  land  tax  charged  on  any  parish  or  plai:?,  Where  the  whole 
shall  (notwithstanding  the  discharge  of  any  part  thereof),  continue  to  be  in-  £[i|*Iijy*JSS. 
serted  in  the  certificates  of  assessments  to  be  signed  by  the  commissioners  of 
the  land  tax,  so  long  as  any  part  of  the  proportion  of  land  tax  charged  on 
such  parish  or  place  shall  remain  payable,  cither  to  his  Majesty  or  to  any 
such  purchaser  as  aforesaid ;  and  all  such  lands,  &c.  which  snail  not  be  ex-  To  ramaln  sab}ec 
onerated  by  this  act  from  such  land  tax,  shall  continue  subject  to  a  new  ™?**  *"*"*■ 
assessment  yearly,  and  from  year  to  year,  by  an  equal  rate,  according  to 
the  annual  value  thereof,  not  exceeding,  in  any  year,  4«.  in  the  poim{  on 
such  annual  value.     And  such  part  of  the  said  land  tax  which  shall  remain 
payable,  as  aforesaid,  in  any  parish  or  place,  shall  be  raised,  &c.  in  the  like 
form,  and  under  such  penalties  and  disabilities,  and  according  to  such  di- 
rections, as  if  the  lands  charged  with  the  land  tax  so  remaining  payable,  as 
aforesaid,  formed  an  entire  parish  or  place,  and  as  prescribed  by  the  said 
act  of  38  Geo.  III.  c.  5,  with  respect  to  the  quota  of  each  parish.     Provided,   The  amount  of 
that  upon  the  delivery  of  the  certificates  and  precepts  to  the  collectors,  for  {^betaiartSrK? 
the  recovering  such  part  of  the  land  tax  as  shall  so  remain  payable,  they  the  coUccton  hi 
shall  return,  m  their  schedule  to  the  receiver-general,  the  amount  of  the  *****'  «chedul«i. 
land  tax  redeemed  in  such  parish,  and  from  the  payment  of  which  such 
place  shall  be  exonerated. 

Sect.  181.  If  any  assessment  of  land  tax,  which  shall  continue  to  be  Where  land  tax 
charged  in  pursuance  of  this  act,  shall  at  any  time  hereafter  exceed  4*.  in  JSTSSeeJuSuhi 
the  pound  on  the  annual  value,  the  same  shall  be  subject  to  an  abatement,  the  pound, 
in  the  manner  directed  by  the  said  act  of  38  Geo.  III.  c.  5 ;  and  after  such 
abatement,  an  assessment  specifying  the  same  shall  be  made  accordingly, 
and  duplicates  thereof  shall  he  returned  to  the  receiver-general,  commia- 
sionera  of  taxes,  and  the  office  of  the  King's  remembrancer,  as  directed  in 
other  cases  of  assessments. 

Sect.  182.  Whenever,  in  any  place  separately  assessed,  the  whole  of  the 
land  tax  shall  have  been  redeemed,  all  assessments  shall  cease. 

Sect.  193  enacts,  That  persons  swearing  falsely  before  the  commissioners, 
&c.  shall  incur  the  pains  of  perjury. 

Sect.  194.  If  any  person  shall  forge,  counterfeit,  or  alter,  or  cause,  &c.  or  Forgfaw  rcrtifl* 
knowingly  or  wilfully  act  or  assist  in  the  forging,  &c.  any  contract  for  the  re-  ^■***'  »i^y- 
demption  or  sale  of  any  land  tax,  or  any  assignment  of  any  such  land  tax, 
or  of  any  mch  contract,  or  of  any  portion  of  land  tax  therein  comprised,  or 
any  certificate  of  the  commissioners  of  land  tax,  or  of  supply,  or  of  any 
chief  magistrate,  or  of  the  surveyor-general  of  the  land  revenue  of  the 
crown,  or  of  the  duchy  of  Cornwall,  or  any  certificate  or  receipt  of  the 
cashiers  of  the  Bank,  or  any  certificate,  or  attested  copy  of  any  certificate, 
directed  by  this  act  to  be  made  out  by  the  proper  officer,  or  shall  wiHiiUy 
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deliver  or  produce  to  any  person  ncting  under  thia  act,  or  iholl  utter  any 
such  forged,  couLitcrTi^ited,  or  nltcrctl  contract,  BBaignmcnt,  certificate,  or 
receipt,  knowing  the  same,  with  intent  to  defrand,  in  every  rach  case  every 
person  so  oficnning  shall  be  guilty  orrdony,  without  benefit  of  clergy.  Sm 
also  52  Geo.  III.  c.  113,  s.  6.     See.  ns  to  Clergy,  title  CItrB»|Vol.  I. 

By  the  1  Wm.  IV.  c.  6<i,  the  piinifthnient  of  death  for  forgery  in  this  cue 
w  alioliBbcd,  and  the  offender  is  subjected  to  transportation  or  imprisonment. 

By  42  Geo.  III.  c.  IIC,  s.  196,  Land  tax  commissionen  under  Oie 
38  Geo.  III.,  being  also  justices  for  the  same  place,  and  not  bring  pnaoni 
Appointed  to  execute  this  act,  shall  be  commissionera  for  hearing  appeals 
made  by  virtue  thereof,  for  such  district  in  which  they  are  conunisaoners 
and  alio  jmtices. 

Sect.  197.  And  persona  aggrieved  in  any  sale  of  land  tax,  where  the 
consideration  exceeds  not  5001.  stock,  may  appeal  lo  the  commitdonna,  at 
the  next  petty  sessions  within  the  district,  and  the  order  of  such  comnu*- 
sioners  shall  l>e  final ;  and  the  comniiasi  oners  may  have  the  advice  of  coun- 
sel, and  may  an'ard  costs.  But  if  the  consideration  exceed  SML  appticft- 
tion  must  be  made  to  the  Court  of  Chancery. 

Sect.  199.  His  Majesty  may  revoke  commissions  to  perKint  for  lelHng 
the  land  tax  under  former  acts,  or  under  this  act,  and  may  grant  odter 
commisuons  to  other  pertons. 

Redemption  of  Land  Tax] — For  the  provisions  for  the  redemptiou  of  the 
land  tax,  the  reader  is  referred  to  the  very  voluminous  act  of  42  Geo.  III. 
c.  116,  in  which  they  are  consolidated,  and  minutely  enacted;  as  obo  to  stats. 
4aGeo.  III.  c.  133;  49  Geo.  HI. c.  67;  53  Geo.  III.  c.  123;  53  Geo.  III. 
c.  142;  54  Geo.  III.  c.  173 ;  and  57  Geo.  III.  c.  100. 

Stat  50  Geo.  III.  c,  58,  s.  1,  extends,  to  twelve  months,  the  time  fbr  exo- 
nerating ecclesiastical  benefices,   small  livings,  and  charitable  i: 
(under  ttats.  46Geo.  III.  c.  133,  and49Geo.  III.c.  67),  from  land  ti 
stat.57Geo.III.c.lOO. 

By  s.  2,  the  powers  given  h;the42  Geo.  III.  C.I  16,  s. 
aggrc^te,  to  redeem  the  land  lax  on  the  hvings,  &c.   in  their  p 
are  extended  to  corporations  sole,  and  to  companies." 

Slat.  53  Geo.  III.  c.  123,  and  c. 142,  enact  several  proviaionsfor  the  amend- 
ing and  rendering  more  effectual  the  acts  passed  for  the  redemption  atid 
s^  of  the  land  tax;  but  as  they  in  no  way  concern  the  office  oTb  juadeesf 
the  peace,  they  are  not  here  inserted. 

'iTie  SOGiMi,  III,  f.  .5H,  S.3.  cxtMids  tlir  time  (l>r  irrolnionl  and  register- 


tioDB  shall  be  situate  within  siich  respective  county  or  riding  for  which  such 
person  is  appointed  a  commissioner. 

By  Stat.  38  Geo.  III.  c.  5,  s.  91,  Any  person  appointed  a  commissioner 
for  tne  county  of  Anglesea  or  Carnarvon,  shall  be  capable  of  acting,  being 
himself,  or  hu  tenants  or  trustees,  taxed  for  60/.  per  annum,  or  more,  of  hu 
own  estate,  by  virtue  of  the  land  tax  act  of  37  Geo.  III. 

The  marshalship  of  the  King's  Bench  is  a  sufficient  Qualification,  see 
Lone  V.  Aihtan,  3  Burr.  1287;  so  is  any  freehold  office.  la. 

By  sect  87,  All  mayors,  bailiffs,  and  other  chief  magistrates,  who  are  ap- 
pointed commissioners  for  executing  this  act,  shall  nave  power  to  act  as 
commissioners  within  any  city,  borough,  town  corporate,  or  cinque  port, 
wherein  they  inhabit,  as  well  where  commissioners  are  specially  appomted 
by  this  act,  as  where  they  are  not. 

By  sect.  86,  If  there  shall  not  be  a  sufficient  number  of  commissioners  for 
any  city,  borough,  cinque  port,  town,  or  place,  (for  which  by  this  act  com- 
missioners  are  particularly  appointed),  capable  of  acting  according  to  the 
qualifications  required  by  this  act;  in  every  such  case,  any  of  the  said  com- 
missioners appomted  for  the  county  at  large,  or  which  is  next  adjoining, 
may  act  as  commissioners  within  such  city,  borough,  town,  cinque  port,  or 
place. 

But  by  Stat.  38  Geo.  III.  c  48,  s.  1,  No  person  shall  be  capable  of  act- 
ing as  a  commissioner  in  the  execution  of  stat  38  Geo.  III.  c.  5,  within 
any  city,  borough,  cinque  port,  or  town  corporate,  unless  such  person  shall, 
at  the  time  of  his  acting,  be  seised  or  possessed  of  lands,  tenements,  or  he- 
reditaments, of  the  value  of  40/1.  per  annum,  or  more,  of  his  own  estate, 
being  freehold,  copyhold,  or  leasehold,  over  and  above  all  ground  rents,  in- 
cumbrances, and  other  reservations  payable  out  of  such  leasehold  estates,  or 
unless  such  person  shall,  at  the  time  of  acting,  be  possessed  of  a  personal 
estate  to  the  amount  of  1,000/.,  nor  unless  he  shall  m  either  case  be  an  in- 
habitant of  the  city,  borough,  cinque  port,  or  town  coiporate,  within  which 
he  shall  act,  nor  (except  in  administering  the  oath  or  affirmation  hereinafter 
mentioned),  until  he  shall  have  taken  and  subscribed  the  following  oath  or 
affirmation,  viz.: — 

"  I,  A,  B.,  do  swear  [or,  being  one  of  the  people  called  Quakers,  do  solemnly  qf- 
firm],  that  I  truly  and  bona  fide  am  possessed  qf  in  my  own  right,  and  in  the  actual 
enjoyment  or  receipt  of  the  rents  and  profits  of  lands,  tenements,  or  hereditaments,  of 
the  clear  yearly  value  of  forty  pounds,  or  possessed  of  a  personal  estate  to  the  amount 
of  one  thousand  pounds.     So  help  me  God.** 

Which  oath  any  commissioner  may  administer  to  any\>ther.  And  if  any 
person  not  so  qualified,  or  not  having  taken  an  oath  or  affirmation  as  be- 
fore directed,  shall  presume  to  act  as  a  commissioner,  such  person  shall  for- 
feit 50/.  to  such  person  who  shall  sue  for  the  same,  together  with  full  costs, 
in  any  Court  of  record  at  Westminster,  over  and  above  such  other  punish- 
ment as  he  may  be  liable  to  by  law  for  perjury;  and  in  every  such  action 
the  pnxif  of  qualification  shall  lie  on  the  person  against  whom  the  said  ac- 
tion shall  be  brought,  and  it  shall  be  sufficient  for  the  plaintiff  to  prove  that 
the  defendant  hath  acted  as  such  commissioner. 

By  stat  7  &  8  Geo.  IV.  c.  75,  s.  6,  No  person  who  has  been  an  in- 
spector or  surveyor  of  taxes,  is  to  be  a  commissioner  for  the  land  tax. 

By  staL  38  Geo.  III.  c  5,  s.  92,  No  attorney  or  solicitor,  or  person 
practising  as  such,  who  shall  not  be  seised  or  possessed  of  an  estate  of  firee- 
nold,  copyhold,  or  leasehold,  over  and  above  aU  ground  rents,  incumbrances, 
and  other  reservations,  payable  out  of  such  leasehold  estates,  of  the  value 
of  lOOL  per  annum,  or  more,  of  his  own  estate,  in  the  same  county  or  place 
for  which  he  shall  be  named  a  commissioner,  and  which  were  taxed  or  did 
pay  by  virtue  of  the  same  act  passed  in  37  Geo.  III.,  or  any  receiver-ge- 
neral or  collector,  shall  be  capable  of  acting  as  a  commissioner. 
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In  cities  and  towns 
corpoimtc. 


CommissloncrB  in 
cities.  &C.  to  be 
quiUllled  (4). 


Oath  of  qualifica- 
tion. 


Conunisstoner 
may  administer. 

Acting,  not  being 
qualinedf  Ac. 

Penalty. 

Proofof  qualificft- 
tlun  on  defendant* 


Attornlcs.  &c. 
when  may  be  con:- 
miisioncTs. 


(o)  And  see  7  &  8  Geo.  IV.  c.  75,  s.  7  ;  9  Geo.  IV.  c.  38,  s.  3. 
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And  by  sect.  96,  if  any  penon  intended  by  this  act  to  be  diubled,  abaU 
neverthefesB  presume  to  act  ai  a  commisBioner,  nich  penon  ihall  fbrfcit 
501.  to  any  person  who  will  inform ;  to  be  recovered  in  any  Court  of  record. 

Sect.  49.  No  person  shall  be  capable  of  acdng  at  a  commisiioner,  or  exe- 
cuting any  of  the  powers  of  this  act,  (unless  it  be  the  pover  of  adjniniater- 
ing  oaths),  until  such  time  as  he  sliall  have  taken  the  oaths  of  allegiance 
1  and  supremacy  appointed  by  two  acts  of  Parliament  1  Geo.  I.  and  6  Geo. 
III.,  and  likewise,  if  required,  on  oath,  specifying  in  trritiiig,  tliB  pariah, 
j  situation,  quantity  of  land,  whether  freehold  or  copyhold,  of  the  premise* 
I  which  entitle  him  to  act  as  s  commissioner;  which  o^hsany  two  i^tAe  eom- 
uiumeri  may  administer. 

Bythe  0  Geo.  IV.  c.  38,  s.  5,  all  matters  which  are  directed  by  the  land 
Bcti  to  be  executed  by  three  or  more  commissioners,  may,  after  the  paw 
;  of  that  act,  be  executed  by  two  or  more  of  the  commissioners. 
It  was  decided  in  IVitliam  v.  Steward,  that  the  commlssionert  for  putting 
the  land  tax  nets  in  execution  are  merely  the  serrsnts  of  the  Crown  for  Hit 
purposes  of  the  act,  and  have  no  personal  rcaponaibili^;  that  there  it  no 
estlUe  vested  in  them  by  the  act,  nor  any  interest  in  the  property  which  is 
the  nibject  of  it:  and  that  no  remedy  therefore  lies  against  them,  but  in  the 
King's  Bench  by  mandamat  (and  which  is  perhaps  ^btful),  or  by  mil  in 
the  Exchequer.   WUJianu  v.  Steward,  3  Afer.  Rep.  494. 

B.  V.  Cammationeri  of  SI.  Martin  in  the  Fleidt,  1  T.  R.  149.  Ld.  Mamr- 
Jtdd,  C.  J.,  said,  if  clerks  were  appointed  under  the  land  Ux  act  eack  time 
of  mteting,  there  would  he  no  end  to  the  elections :  but  they  receire  thnr 
idlowance  under  an  annual  tuarranl,  and  their  appointm^it  is  at  least  for 

An  election  for  the  office  of  clerk,  at  a  meeting  held  fbr  a  diflerent  pur- 
pose, and  without  notice  of  the  intended  election  being  given  to  the  friend* 
of  the  other,  is  void  on  the  ground  of  surprise.  Id.  146, 

There  is  said  to  have  been  a  hearing  on  Feb.  10,  1746,  befi»«  the  barons 
of  the  Exchequer,  upon  the  question,  whether  the  commiasionera  of  the  land 
tax,  at  their  general  meelin?  far  the  city  and  Ifbern  (^  Weitminater,  han 

Swer  to  alter  the  quolai  in  their  several  parishes,  which  was  cantina<^  next 
y  i  and  that  tlie  barons  declared  they  could  not  depart  frxnn  the  t  W.  & 
M.,  and  the  Parliament  only  could  redress  the  aggrieved  p=--»™  p:j- 
PaHt.  74. 

By  the  annual  land  tax  acta,  the  parlieulan  to  be  observed  ii 
oa  ex.  gr,   the  place  of  residence  wliere  tl 
kinds  uiid  (li'scnpli'ii  iif  ]> 
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e  parties  are  to  be  charged,  me 
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And  within  the  several  divisions  shall  receive  the  proportions  charged 
on  the  divisions,  &c.  as  aforesaid,  towards  the  aid  thereby  granted,  to  be 
equally  taxed  within  any  such  di\'i8ion,  and  within  any  parish  and  place 
therein,  according  to  the  best  of  their  judgment ;  and  for  that  end  to  direct 
their  precepts  (a)  to  such  inhabitants,  high  constables,  petty  constables, 
baili£&,  and  other  officers  and  ministers,  and  such  number  of  mem  as  they 
shall  think  most  convenient,  to  be  assessors,  requiring  them  to  appear  be- 
fore the  said  commissioners  at  such  time  and  place,  not  ezceemng  eight 
days  after  the  date  of  such  precept,  as  they  shall  appoint. 

Sect.  47.  The  commissioners  snaU  also  appoint  assessors  and  collectors  in 
pri\'il^ed  and  extra-parochial  places. 

Sect.  45.  But  no  person  in  a  city,  borough,  or  town  corporate,  shall  be 
oompeUed  to  be  an  assessor  or  collector  out  of  the  limits  thereof. 

And  by  the  20  Geo.  III.  c^l?,  at  the  said  meeting  for  appointing  asses- 
sors, the  commissioners  shall  cause  to  be  delivered  to  each  assessor  a  print- 
ed form  of  an  assessment,  according  to  which  they  shall  make  their  asseso 
ments;  which  shall  be  in  this  manner,  see  the  form  (No.  2),  pott,  510. 

Sect.  3.  If  any  person  or  persons  shall  hold  or  occupy  messuages,  lands, 
or  tenements  belon&;ing  to  oifierent  owners,  the  same  shall  be  separately 
and  distinctly  rated  in  such  assessments;  that  the  proportion  of  the  land 
tax  to  be  paid  by  each  separate  owner  respectively  may  be  known  and  as- 
certained. 

The  5  Geo.  IV.  c.  15,  contains  many  enactments  and  regulations  as  to 
who  shall  be  rated,  and  the  mode  of  rating,  &c. 

By  38  Geo.  III.  c.  5,  s.  17,  the  respective  tenants  shall  pay  the  tax,  and 
shall  deduct  the  same  out  of  the  rent  See  I  B,  ^  A,  123;  3  Moore,  278; 
15.^5.  37,  S.C.;  3  B,^  A.  516;  4  Moore,  431;  2  B.  ^  B.  59,  S.C.;  2 
ChU.  Rep,  531 ;  M'a,  ^  Y,  622;  4  Bing,  11 ;  post,  509. 

By  the  53  Geo.  III.  c.  142,  several  provisions  were  enacted  for  the  pur- 
pose of  explaining  and  amending  the  38  Geo.  III.  c.5,  and  the  38  Gea 
ill.  c.  60,  s.  1,  extending  the  powers  and  provisions  relative  to  acts  au- 
thorized by  38 Geo.  III.  c.5,  to  be  done  by  commissioners,  assessors,  or 
collectors,  (excepting  in  case  otherwise  provided  for  by  this  act),  to  assess- 
ments to  be  made  in  any  subsequent  year. 

All  appeals  given  by  the  statutes  for  assessing  and  collecting  the  land 
tax,  are  to  the  commissioners,  who  are  directed  to  hold  petty  sessions  for 
that  purpose,  and  not  to  the  jttstices,  (except  in  a  particuuur  use  to  be  soon 
noticed). 

By  38  Geo.  III.  c.  5,  s.  8,  Every  collector  shall,  within  ten  days  after  the 
receipt  of  the  duplicates,  cause  public  notice  to  be  given  in  every  parish 
church  or  chapel  within  his  district,  immediately  after  divine  service  on  the 
Lord's  day,  (if  any  such  divine  service  shall  be  performed  therein  within 
that  time),  of  the  time  and  place  so  appointed  by  the  commissioners  for 
hearing  and  determining  appeals :  and  snail  also,  on  the  same  day,  caose 
the  like  notices  to  be  fixed  in  writing  on  the  door  of  such  church  or  chapel, 
that  all  persons  over-rated  may  know  when  and  where  to  appeal. 

The  collectors  are,  upon  the  application  of  any  person  who  shall  ihink 
himself  over-rated,  to  permit  such  person,  or  his  proper  representative, 
to  inspect  the  duplicates  of  such  rates,  at  all  seasonable  times  in  the  day, 
without  fee. 

Sect  8.  And  every  person  intending  to  appeal  shall  give  notice  thereof 
to  one  or  more  of  the  assessors,  in  writing,  that  if  they  think  fit  they  may 
attend. 

By  20  Geo.  III.  c.  17,  s.  3,  If  the  name  of  the  owner  of  any  messuage, 
land,  or  tenement,  entitled  to  vote  for  a  knight  of  the  shire,  shall  not  appear 
to  be  inserted  in  the  assessment,  he  may,  on  giving  notice  in  writing  to  one 
of  the  assessors,  appeal  to  the  said  commissioners,  who  shall  amena  the  as- 
sessement  as  they  shall  see  cause.     And  if  any  person  shall  think  himself 
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LAND  TAX. 


Printed  fitMnm  to 
be  delivered. 


WboihaUbemted. 


Tenants  to  ray* 
and  deduct  It  out 
of  rants. 


Notice  of  the  ap- 
peal day  to  be 
given  in  the 
chorcht  die. 


Puplicatei  may 
be  napected* 


Appeilaatto 


Particular  appeal, 
with  reqpect  to 
Parliamentary 
Toten,  to  be  mad* 
tothejuitlcceia 


(a)  See  form  (No.  1),  p.  510,po«/. 


aggrieved  by  the  determinalion  of  the  commisMonera.  he  mny  appeal  ti>  /*<t 
Jiuticet  til  me  next  teiaoa,  giving  ten  days'  notice  thrrwif  to  one  of  the 
conuniuionen  wita  aigned  the  duplicate,  end  to  one  uf  the  tLwesHon  ur  die 
place  where  the  estate  ties;  and  the  sension  may  sward  coula  to  nihev  of 
the  paitiei,  and  by  their  order  or  warrant  levy  the  aaine  by  distrcaa.  And 
the  comnuiaonerB  shall  cause  one  of  the  duplicates  so  amended  tu  be  ro- 
tiimed  to  the  oaaexaure,  to  be  by  them  delivered  to  the  high  constable,  anil 
by  him  to  the  clerk  of  the  peace,  to  be  had  recoune  to  in  his  posacuiau,  in 
caaet  of  election  of  knights  of  the  Bhire. 

TbeSSOeo.  III.  c.  5,  s.  17,  reciting,  that  doubts  had  arisen  touching  Uie 
authority  of  collectors  to  distrain  for  non-payment  oflhe  land  tax  uiutel'thc 
warrant^  uaually  granted  by  rommiasionera  at  the  time  of  their  appoint- 
menbi,  enacts,  Uint  if  any  person  shall  refuse  or  neglect  to  pay  aaytvaa 
whereat  he  is  assessed  upon  demand  by  the  cplleclor.  accor^ng  to  the  prv- 
c^  to  Iiim  delivered  by  the  commissionerB,  such  collector  may  levy  the 
sum  aasened  by  distress  and  sale  of  the  goods  and  clialtela  of  such  pcrxon. 
or  distnun  upon  tlie  measuagi's,  lands,  tenements,  and  premiaes  so  chargiKl, 
imlhout  attgfiirlher  aulJiorifg  from  Che  commuiitmera  for  tint  purpoM*. 

Sed.  17.  And  if  anyperaon  shall  refhse  orneglecl  to  pay  his  RSwssmcnt  Ibr 
ten  dayi  after  demand  (a),  or  shall  convey  away  hia  goo^  or  olJier  penonBl 
estate,  whereby  the  money  cannot  he  levied;  m  every  siich  cose,  two  of  th« 
commiaaioiiera  arc,  by  warrant  under  their  hands  and  seals,  to  commit  nich 
pcTwm  (except  a  peer  or  peeress  of  Great  Britun),  to  the  common  gaol, 
there  to  remain  without  bail  or  mainprise,  unlil  jiayment  be  made  of  tli# 
money  a^oessed,  and  the  charges  for  bringing  in  the  same  be  paid,  and 

'I-  Sect.  40.  In  case  any  lands  or  bnuses,  in  any  parish,  place,  or  con- 
sliiblewick,  shall  be  imoccupied,  and  no  distress  can  be  found  on  the  same, 
by  reason  whereof  tlie  ponsh  is  forced  to  make  good  the  tax,  it  shall  be 
lawfiU,  at  any  time  after,  for  the  collector*,  constables,  or  dthingmen,  to 
enter  and  distrain  upon  the  lands  or  houses,  where  there  shall  be  any  i&- 
tress  thereupon  to  be  fuundi  and  the  distress  (if  not  redeemed  (rllhln  four 
day*,  by  payment  of  the  tax  aiid  charges  of  the  distress)  to  »cll.  rotumitig 
ibe  oveqrtus;  and  the  said  collector,  constable,  or  lilliingman,  shall  dutiibutv 
the  money  raised  proportiotiBbly  to  die  parties  who  contributed  to  the  tax 
of  the  unoccupied  lands  ur  houses. 

I'.  ti«cL  41,  Also,  where  any  vroodbnds  shall  be  assesaed,  and  no  dtstnu 
ran  be  luid,  it  shall  be  lawful  fur  any  eoUecIur,  constable,  hendboroufih,  or 
titliiuKinan,  by  warrant  under  the  Wide  and  seals  of  two  coiiuiuaa^iimsi 
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Sect  19.  And  all  fines  shall  be  paid  to  the  receiver-general,  and  paid  by      land  tax, 
him  into  the  Exchequer,  and  shall  oe  inserted  in  the  duplicates  to  be  trans-  as  Geo.  3,  eft. 
mitted  into  the  office  of  the  King's  remembrancer.  Xo  be  paid  to  the 

Other  penalties  are  annexed  to  the  several  offences.  receiver-general. 

Sect.  48.  No  commissioner,  assessor,  or  cbllector,  shall  be  liable  to  any  Offlcen  liable  to 
other  penalties  than  those  inflicted  by  the  act.  31J»S?£IS! 

Sect.  39.  And  persons  sued  for  any  thing  done  in  the  execution  hereof  TRbleooeti. 
may  plead  ihe  general  issue,  and  have  treble  costs.  And  see  further,  title 
^axc8,  Vol.  V. 

VecUiofu] — Purrett  v.  Weeks,  at  Taunton  Atfixet,  before  Price,  B.  DeddoDs  as  to 
The  plaintifl'  was  an  exciseman,  and  lived  in  the  county  of  Devon,  and  UJjS^^aS*  ^* 
executed  his  office  in  several  parishes  in  tliat  county,  and  also  in  a 
parish  that  extended  into  Somersetshire.  And  the  commissioners  of  that 
county,  apprehending  they  had  a  concurrent  power  with  the  commissioners 
of  Devon  to  tax  him  for  nis  salary,  on  account  that  he  executed  his  office 
in  their  county,  taxed  him  accordingly,  and  for  want  of  payment  dis- 
trained. For  which  trespass  was  brought;  and  ruled  that  it  well  lay;  for 
though  he  ride  about  to  the  public  houses  in  that  county,  yet  he  must  be 
said  to  keep  his  office  in  the  town  where  he  lives  and  hath  nis  books,  and 
there  only  he  was  taxable.  1  Sir,  417. 

In  Harrison  v.  Bulcock  and  others,  1  H,  Bloc,  68,  which  was  an  action  of 
trespass,  in  the  Common  Pleas,  it  was  determined  that  a  house  within  the 
limits  of  an  hospital,  appropriated  to  an  officer  of  the  hospital  for  the  time 
being,  is  not  assessable  to  the  land  tax. 

In  the  case  of  72.  v.  MUcham,  Cold,  276  (a),  Lord  Mansfield  said— That 
undoubtedly  tlie  rate  ought  to  be  charged  upon  the  occupier,  for  although 
the  landlord  is  the  debtor,  the  rate  is  pointed  at  the  occupier ;  the  parish 
cannot  tell  who  is  the  landlord,  or  who  has  a  rent  charge ;  it  is  upon  the 
occupier  the  officer  of  government  takes  his  remedy ;  and  though  the  land- 
lord IS  directed  to  allow  the  sum  paid  out  of  his  rent,  the  tenant  is  to  be  con- 
sidered as  the  person  first  liable;  the  parish  has  nothing  to  do  with  transac- 
tions between  landlord  and  tenant.  And  see  the  cases  referred  to  ante,  507. 

An  adjudication  of  commissioners  of  land  tax,  confirmed  on  appeal,  b 
conclusive  in  a  collateral  proceeding.  Patchett  v.  Bancroft,  7  T.  R.  367. 

By  38  Geo.  III.  c.  5,  s.  2,  the  sum  therein  mentioned  is  to  be  levied  with- 
in the  year.  By  sect  12,  it  is  enacted,  That  the  fourth  part  of  that  sum 
for  the  first  quarterly  payment,  shall  be  levied  on  or  before  the  24th  Jime, 
1 798 ;  that  the  same  sum  for  the  second  quarterly  payment  shall  be  levied 
before  the  29th  September,  1798;  the  like  sum  for  the  third  quarterly  pay- 
ment, on  or  before  the  25th  December,  1798;  and  the  like  sum  for  the  last 
of  the  quarterly  payments,  on  or  before  the  25th  March,  1799.  The  38  Geow 
III.  c  60,  maiies  the  land  tax  act  perpetual,  see  anto,  501.  It  seems,  firom 
such  provisions,  the  sums  due  for  the  last  quarterly  payment  may  be  levied 
hy  the  collector  at  any  time  during  the  current  quarter.  Gibhs  v.  Steady  8 
B.  ^  a  528. 

In  a  late  case,  where  a  coUector  ha\'ing  made  a  demand  of  the  land  tax 
upon  the  premises,  charged  at  a  time  when  the  party  liable  to  pay  was  ab- 
sent from  home,  and  not  upon  the  party  himself,  and  distrainea  immedi- 
ately after  making  such  demand,  the  oistress  was  held  to  be  unlawful,  firom 
the  wording  of  the  9th  and  17th  sections  of  the  38  Geo.  III.  c.  5 ;  for  that, 
before  he  distrained,  he  was  bound  to  allow  a  reasonable  time  to  elapse  after 
the  demand  made,  in  order  that  the  party  liable  to  pay  the  tax  might  have 
an  opportunity  of  complying  with  the  aemand.  Gibbs  v.  Stead,  8B.1^C.  528. 

By  the  7  &  8  Geo.  IV.  c.  17,  the  provisions  of  the  57  Geo.  III.  c.  93,  re-  Costs  of  dbtieiMt. 
lating  to  the  costs  of  distresses  under  20/.,  &c.  are  extended  to  distresses  for 
land  tax.    See  title  fiistrcss,  Vol.  I. 

Note.  The  business  of  the  commissioners  of  the  land  tax  in  relation  to 
the  duties  upon  Houses,  Windows,  Horses,  Carriages,  and  Servants,  is  treat- 
ed of  under  title  9ax(S,  Vol.  V. 

(a)  See  this  case  more  fully,  and  also  several  others  on  the  subject,  post,  "^OOTt 
(Settlement  by  Rates),  Vol.  IV. 


.-(Forins. 

(Na.  I). 
WcMmorvlind.— ro  J.  B.,  ^mflrman,  kigh  etmlabli>  tflkt  Bail  Wattl  vilkiu  llit 

ITE,  Iht  cimiiHMiis'ir' J  ofll'i  laiid  tat  /or  lAr  laiJ  emntg,  u'Aoir  aamui  arr  tfrr- 
wilt  wt  and  Malt  ilfiitd.  rfo  Itmhy  require  fieaJarlhailA,  upun  thr  r#.-ri/./  hrrrnf,  to 
iautBiU  t/asr  irarraiti  It  all  tha  ftttg  roiulabtit  luUAin  your  laiil  uiirU.  tit  the  Jprm 
ar  lo  tkt  tgiet  htnaoderJoUoaiag;  that  u  (o  tag— 


Wclr 


■wl^!''   }    To  the  c-mslibU  4 


BY  ttrtve  r>f  a  prn-tplfnm  the  timaiiutmiri  t^  Iht  lanrf  tat  fat  the  talit  eemlg 
tv  iM  dirtelfi,  yoH  an  hertby  Te(pUTed  farttueilk  to  gim  nsficv  Is  the  Uut  calleelart 
of  thi  (a<J  iKln  viiWin  ynur  eonitatitwick,  lliat  they  and  ettry  ^  Ihem  do  ptrnmallf 
iijijwilr  ftijiirr  rftr  rnirf  rnnnliiinnf  ri  nf         .fa         ,  in  the  lald  eumty,  eti  .HU 

aag  ^  ,  at  the  hvur  qf        in  Ihe/omem  <^  the  anne  day,  in  atdrt  la  U 

apftimUd  aaeneri  i^  lite  laid  dMyfir  tttii  pmeni  ytar,  and  al  llit  eame  Umr  U  t*- 
crJM  thtiT  charge,  hoK  and  Ih  what  tiumntr  to  rnoit  their  aueume-Hti,  amt  Mhmpim 
hoa  It  prefetd  in  the  titeulimi  iff  their  laid  i^tee.  And  lie  you  then  Iheri,  fs  <wr*ify 
aihal  gtit  ihall  hare  done  In  IhrtJcenliai  hemj.  llerei»/aUyn  rat.  GitanadtT 
mj  hand  Ihe  day  of        ,  In  Iht  year  ijf  imr  Lord,  . 

J.  B.,  Camtailt. 

Aitd  Ihh  i/ott  Ihr  mid  high  tnHttable  are  in  HOwiK  la  omit,  on  the  peril  thai  ihatt 
emna  therry.     tUocn  under  our  hande  and  itali  Iht  dag  ff        ,   in  Iht  yetir 


(No.  2). 

V/ttttoon\*T<il— BY  iiirtai  »f  an  act  /w  grantinf  an  aid  lo  hli  ifqf*!^  ly  « 

land  Au  wf  rtrteding  4i.  in  Ihr  naund  /or  Ike  preient  year.    We  Ihc  -—^yilnlmm 

^ikt  —id  duls  Jtr  III*  rtui«/fl  afereiaid,  do  hereby  nomlHile  and  i^iptimt  J,  5.  U 

"    '■'-'-''•       '■"    •'41  lauinthip  ^IF.iulhtcBllnty^fill^^ald.     dmd 

make  four  aiieimrnt  far  the  tn 


County  of  A      An  tusetsment  made  in  pursuanct  of  an  act  patted  in  the 

to  wit.  I  year  of  hit  Majetty't  reign^  for  granting  an  aid  to  hit  Mafetty, 

For  the  Township  >iy  a  land  tax,  to  be  raited  in  Great  Britain  for  the  tervice  of 

of ,  I  the  year  18     . 

in  the  said  county.  J 
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FORMS. 


TfcT wi  ■■    A-'   *^--       -    *^UkMa 

Name$  of  Oeeupier$. 

Sumt  Ammted, 

Pi€LWmB  0J  i  yvpiwtVtS* 

■M^m    M3»      ••••••••••• 

^M»    m3*      •••••••••■• 

L/«    X/a        ■•••••••■•• 

and    V  ..•••••.. 

Himtelf 

G.H, 

— 

JV.O. 

/tf\ 

L.M.) 

p.Q, 

Signed  thit        day  of 


18 


Byut^ 


A 

a 


Attettort* 


[And  if  any  per  ton  or  pertont  thdU  hold  or  occupy  mettuaget,  landt,  or  tenemtnit, 
belonging  to  different  ownert,  the  tame  thall  be  teparately  and  distinctly  rated  kn 
tuch  attettmentt,  that  the  proportion  of  the  land  tax  to  be  paid  by  each  teparatt 
owner  retpectively  may  be  knoum  and  ateertained.^ 


cnuge  of  the  orf- 
lectonoTthskuid 
ta3c«  wiUi  warrant 
toooUect. 


(No.  3). 

Weftmoreland] — WEf  the  committionert  of  the  land  tax  for  the  taid  county,  Appobntment  and 
whote  namet  are  hereunto  tet  and  tealt  nffixedy  do  hereby  nominate  and  appohU 
to  be  collector t  of  the  land  tax  for  the  toumthip  of  fintlie  taid  county,  for  the  pre^ 
tent  year;  and  do  hereby  empower  them  to  demand,  collect,  and  receive  the  tame. 
And  you  the  taid  collectort  are  hereby  required,  within  ten  dayt  after  your  receipt 
hereof,  to  caute  public  notice  to  be  given  in  the  church  or  chapel  imme^ately  <rfUr 
divine  tervice  on  the  Lord^t  day,  and  to  caute  the  like  notice  in  writing  to  be  qffixed 
on  the  door  of  tuch  church  or  chapel,  that  all  appealt  againtt  the  attettment  for  tkt 
tame  will  be  finally  heard  and  determined  by  the  taid  committionert,  at  ,in  , 
in  the  tttid  county,  on  the  day  of  ,  now  next  entuing.  And  if,  e^ter  the  time 
tftuch  determination,  any  per  ton  shall  refute  or  neglect  to  pay  the  tame  ttpon  dewumd, 
you  are  hereby  required  to  levy  the  tame  by  dittrett  and  tale,  or  forthwith  to  give  IM- 
tice  unto  ut  thereof,  that  tuch  further  proceedingt  may  be  had  therein  at  to  law  doth 
apperttun.  And  the  tame,  when  collected,  you  are  hereby  required  to  pay  unto  the 
receiver-general,  or  hit  deputy,  at  the  timet  and  placet  hereafter  following  t  that  it 
to  tay — deducting  out  of  the  latt  payment  thereof,  Zd.  for  every  pound  by  you  coUeet- 
ed  for  your  trouble  in  collecting  and  giving  receiptt.  Given  under  our  handt  and 
tetUt  the        day  of        ,  in  the  year  of  our  Lord, 


Complaint  to  the 
oommhsionen  of 


(No.  4). 

Westmoreland. — A,  C.  and  B,  C.  collector t  of  the  land  tax  for  the  divition  of        , 
in  the  taid  county,  complain  to  ut,  two  of  the  committionert  of  the  land  tax  for  the 
taid  county,  that  A.O.of     ,  in  the  said  county,  [tfeoman'},  refuteth  (after  demand  by   ^"^^  ***  °°*  ^^^' 
tlie  taid  collectort  duly  made)  to  pay  hit  rate  or  attettment  to  the  land  tax  in  the  taid 
divitiont;  and  thereupon  they  pray  thatjuttice  may  be  done»  j  ^ 

Before  ut,  D,  E.  ^  ^ 


F.G. 


(No.  5). 
Westmoreland — To  A.O.of       ,  in  the  taid  county,  [yeoman"].  Sommoos  then* 

fFE,  whote  namet  are  hereunto  tet  and  tealt  affixed,  two  of  the  committionert  of  "P°°* 
the  land  tax  for  the  taid  county  for  thit  pretent  year,  do  hereby  tummon  you  perton^ 


oJIy  Id  apptar  before  ui  at  Ihe  hoiue  of        ,  in         ,  hi  the  md  cmntji,  em         , 

dag  of        ,  al  iht  hour  cf         ,ialht         men  <^  Ihe  Mame  dag,  Ib  iMat  c 

wfty  i/BU  rrfult  te  pag  your  preporlim  of  Iht  ratt  or  autiimenl  latcardi  Ihe  laud 

wUhim  Ihe  diviihn  of         ,  in  Ihr  mid  coHHlg.     GiecH  under  oar  haitdi  and  leati 

dan  of        ,  la  Ihe  year  of  our  Lord, 

(No.  6). 

Wcftmorelind — ToA.C.  and  B.C.  colteclon  of  the  land  tai  far  tkt  iiritiaiitf 

in  Ihe  laid  county. 

WHEREAS,  in  and  by  a  rate  and  aiteisment  made  and  tigned  aeeerding  tt 

llalnle  in  thai  aae  tnnde,  A.O.of      ,  in  the  laid  comlg,  {j/eomaji],  it  rated  and  01 


laid  diri 


unl  bear, 
n  of  Ihe  I 


■,th€n 


'i  duly  appeari  to  hi,  two  of  Ihe  cttmmiuiomeri  of  the  loHd  tax  for  the 
Maid  couHly,  thai  Ihe  laid  mm  of  halh  been  lawfMy  demanded  if  Iht  udd  4^  O^ 
and  thai  ihe  laid  A.  O.  hath  refuied  and  doth  rafttie  topay  Ihe  lamet  amd  whtrtm  tht 
laid  A.  0.  honing  appeared  before  hi  in  punuance  of  our  lumwumtfor  Ihalpvpttt,  kath 
not  iheiBtd  to  u  any  n^fficietil  cauic  why  the  nuu  ihould  not  bt  pM:  [m,  Aad 
ahtreat  It  kath  been  duly  proved  to  u  thai  the  laid  A.  O.  hath  been  dulg  lummtmed 
to  appuir  before  u,  Ihe  laid  commiiiioneri,  to  iheie  came  why  the  tame  tkamld  asf  bt 
paid;  bat  he  Ihe  taid  A.  O.  halh  neglected  to  appear  aeeording  la  lueh  rfmfwr*ir,  and 
hath  M(  ikeiBtd  ta  ui  any  n^irient  cauie  why  the  lame  lAoaU  not  be  pouf .-]  Tkitt 
art  tker^ore  to  require  youjorlhimlh  to  make  diitrett  if  Ihe  goodt  md  dkoitcJi  sf 
him  the  taid  A.  O.;  and  ^,  within  Ihe  ipaee  of  four  dayi  next  ^ler  nek  ditlrat  ^ 
]FDa  takai,  the  lald  ttm,  together  uilh  the  ehargei  cf  keeping  Iht  laid  dittreti,  Ukll 
tat  bt  paid,  Ihal  then  you  do  caate  Ihe  laid  dittreti  to  be  aj^mdied  ijr  <»  inhaiil- 
anti  or  other  lafficitnt  perioni,  and  to  tell  Ihe  tamt,  returning  to  him  Iht  laid  A.  0. 
the  mierpUit,  the  chargi*  of  taking  and  ktepiitg  the  laid  diilreti  being  Jiril  deducted. 

(No.  7). 

Wcttmoreluid.— ^  SCHEDULE,  conlaimng  the  lehelt  lum  aa—ttd  apm  net 

parUh  or  plate  mlhin  tkt  Eatt  Ward  of  the  taid  romfy,  for  and  toiBarde  am  aid 

'    grwiltd  to  hit  Majeily  by  a  land  tat  to  be  raited  in  Oreal  Britain,  for  tke  —nttt 

of  Ok  fear  ant  thouiand  eight  hundred  and       ,  andatto  the  ekriitian  namee  aadmit- 

namtt  ^  the  reipeclite  aueiiori  and  colleclorti  made  by  u,  whote  namii  ewt  tort' 

■ntdcf  and  ttalt  iffftxid,  commiiiioneri  of  Ihe  land  tax  for  Ihe  lOHf  owutfy,  Udt 

h  the  yenr  aforcvad. 
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lARCENY  comes  from  lairocinium,  latrociny,  and,  by  contraction,  or  Derivatkiu  of 
raUier  abuse,  larceny,  3lfut.  107.  term. 

Larceny  is  the  wrongful  taking  and  carrying  away  of  the  personal  goods  Definitioa  of 
of  any  one  from  his  possessiony  with  a  felonious  intent  to  convert  them  to  the  c*''^^^' 
use  of  the  offender^  without  the  consent  of  the  owner,  2  East's  P,  C,  553 ; 
2  ZifflcA,  838  (6). 

It  is  not  an  essential  ingredient  of  the  offence,  that  the  taking  should  be 
for  a  cause  of  gain  {lucri  causA) ;  a  fraudulent  taking,  with  intent  whoUy 
to  deprive  the  owner  of  his  property,  or  with  intent  to  destroy  it,  is  suffi- 
cient, if  the  object  be  to  effect  some  supposed  advantage,  either  to  the  party 
committing  the  offence,  or  to  a  third  person.  R.  v.  Cabbage,  R,  8f  H,  C.  6, 
292 ;  R.  V.  Wilkinson,  Id,  470;  R,  v.  Morfit,  Id,  307  (c). 

Larceny  is  either  simple  (that  is,  unaccompanied  by  any  other  aggra-   simple  or  oom- 
vating  circumstance),  or  compound  (that  is,  when  it  is  accompanied  by  the  potuid. 
aggravating  circumstance  of  taking  from  the  house  or  person,  or  both). 

Larceny  was  formerly  divided  into  grand  larceny  and  petit  larceny ;  but 


(a)  As  to  Child-stealing,  see  title 
dtHbm,  Vol.  I.;  as  to  inciting  child- 
ren to  steal,  see  CIlDrren,  flttrmytn, 

Vol.  I. 

(6)  Larceny  is  defined  by  Braclon, 
L.  3,  de  Corona,  c.  32,  fol.  130,  b. 
"  Fraudulenta  contrectatio  rei  aliena  cum 
animo  furandi,  invito  domino  cujus  res 
ilia  fuerit ;  animo  dico,  quia  sine  animo 
fitrandi  non  committitur,"  By  Ld.  Coke, 
(3  Inst,  107),  it  is  defined  *'  a  felonious 
and  fraudulent  taking  and  carrying  away 
by  any  man  or  woman  of  the  mere  per- 
sonal goods  of  another,  neither  from 
the  person,  nor  by  night  in  the  house 
of  the  owner."  "  It  u  of  the  essence 
of  robbery  or  larceny  that  the  goods  be 
taken  against  the  will  of  the  owner." 
Fost,  123. 

Larceny  has  been  truly  called  "  the 
feloniously  taking  the  property  of  ano- 
ther without  his  consent,  and  against  his 
will,  with  intent  to  convert  it  to  the  use 
of  the  taker."  Per  Grose,  J.,  in  deliver- 
ing the  opinion  of  the  judges  in  Ham- 
monds case.  Old  BaiUy  May  Sess,  1812. 
2  Leach,  1089. 

(h)  Richard  Morfitand  Morris  Conway 
were  tried  before  Abbott,  i.,  at  Xhe  Maid- 
stone Lent  Assizes,  1816,  upon  an  indict- 
ment for  feloniously  stealing  two  bushels 
of  beans,  value  five  shillings,  the  goods 
of  John  Wimble.  Upon  the  trial  it  was 
proved  that  the  prisoners  were  servants 
in  husbandry  to  Mr.  Wimble,  and  had 
the  care  of  one  of  his  teams  ;  that  Mr. 
Wimble's  bailiff  was  in  the  habit  of  de- 
livering out  to  the  prisoners,  at  stated  pe- 
riods, from  a  granary  belonging  to  him, 
and  of  which  hb  bailiff  kept  the  key, 
such  quantity  of  beans  as  Mr.  Wimble 
thought  fit  to  allow  for  the  horses  of  this 
team ;  the  beans  were  to  be  split,  and 


then  given  by  the  prisoners  to  the  horses.  Deflnitkm  of 
It  appeared  that  the  granary  door  was  l*Kn>7- 
opened  by  means  of  a  false  key  procur- 
ed for  that  purpose,  which  was  after- 
wards found  hid  in  the  stable :  and  that 
about  two  bushels  of  beans  were  taken 
away  on  the  day  after  an  allowance  had 
been  delivered  out  as  usual ;  and  nearly 
that  quantity  of  whole  beans  was  found 
in  a  sack  concealed  under  some  chaff  in 
a  chaff-bin  in  the  stable.  The  learned 
judge  desired  the  Jury  to  say,  whether 
they  thought  both  the  prisoners  were 
concerned  in  taking  the  beans  from  the 
granar>-,  and  also  whether  they  intended 
to  give  them  to  Mr.  Wimble's  horses. 
The  jury  answered  both  questions  in  the 
affirmative.  A  verdict  of  guilty  was 
taken,  but  judgment  respited  until  the 
next  assizes,  a  doubt  having  arisen  as 
to  whether  the  above  facts  amounted  to 
a  larceny.  Eight  out  of  eleven  of  the 
judges  assembled  in  E.  Term  following, 
held  the  offence  to  be  larceny,  and  that 
the  purpose  to  which  they  intended  to 
apply  them  did  not  vary  the  case :  it  was 
sdleged,  however,  that  the  additional 
quantity  of  beans  would  diminish  the 
work  of  the  men  who  had  to  look  after 
the  horses,  so  that  the  master  not  only 
lost  his  beans,  or  had  them  applied  to 
the  ix^ury  of  his  horses,  but  the  men's 
labour  was  lessened,  so  that  the  lucri 
causa  to  give  themselves  ease,  was  an 
Ingredient  in  the  case.  R,  v.  MorfU  and 
Conway,  R.  ^  R,  C,  C.  307;  and  see  & 
V.  Cabbage,  R.^R,C,  C.  292. 

Morfit  was  afterwards  sentenced  to  be 
imprisoned  one  calendar  month  in  the 
house  of  correction;  and  Conway  was 
imprisoned  one  day  in  gaol,  and  then 
^scharged. 


■ttavtfnij. 

thii  disttnctinn  Is  now  nbnIUIicil,  niiil  wery  larcciiy,  wlmtrvcr  be  ihc  vnlup 
of  the  properly  stolen,  ia  of  the  snmi;  nature,  iind  Bubject  to  the  sBtne  inci- 
dents, in  otl  rrapcots,  as  grand  larceny;  and  cveiy  Court  whose  jurudic- 
tion  was  previously  limited  to  petit  larceny,  ha>  power  to  try  every  case  of 
krceny,  ond  nil  nccciwries  lo  such  larceny,  whicli  is  pimiahable  like  limple 
larceny.  7  ft  8  Geo.  IV.  c.  29,  a.  2. 

By  grand  larceny  waa  meant  a  felonioui  and  traudulent  taking  and  oi^ 

K'ng  away,  by  any  person,  of  the  mere  pennnal  goods  of  onotlicr,  aboFe 
veliie  of  12d.  And  vim  welt  defined  to  be  the  wroni^l  taking  of  goods 
wilh  intent  to  tpoil  the  owner  of  them,  caueii  lucri.  I  //au>£.  c-33,«.  I. 
"niedefinition  ofWceny  by  tile  common  lan,eonatrued  with  that  itriclnen 
'  which th e Is wreijuirea  incritninaicssesiWasfound  lube  loolimitedin  its  ope- 
mtion,  both  with  rcirpect  to  the  description  of  the  property  taken,  as  also  to  ibe 
mode  of  acquiring  possession,  and  was  gradually  extended  to  avatiety  of  cawK 
notfalline  within  the  precise  terms  of  the  definition.  T^ese  instancea,  in  the 
course  of  time,  by  reason  of  a  more  extended  commerce  and  inereiwing  pu- 
pidalion,  bud  became  extended  to  an  inconvenient  number,  and,  being  ^>- 
perscd  in  many  acts  of  Parliament,  had  rendered  the  knowledge  of  thin 
branch  of  the  law  diSieult  and  uncertain.  To  remedy  this  inconvenience, 
the  aUIutea  7  &  8  Geo.  IV.  c.  27,  and  c.  29,  were  passed.  Sec  these  statutes 
in  full,  po$t.     Sec  .Inhb.  Crim.  PI.  ^  Evid.  120. 

We  will  now  divide  the  rest  of  our  inquiries  as  to  this  oficnce,  in  the  fol- 
Inwing  order : — 

I.  «9i  Unreins  at  ®oinmon  XatD,  517  to  SdU. 
And  herein  at  regard* — 

(1)  The  Taking,  517  lo  $!i\—And  A(r«n  of  a  Takijig, 

1.  Where  (he  Offender  hot  a  bart  Charor  iifltt  Gtrndt, 

517  h)  520. 

2.  Whim  he  htu  obtaimdthc  Goadt  bif  Fraud,  520  tu  527. 

3.  Where  he  ha»  a  Special  Proprrlu  in  the  Goadt,  Ml 

to  529. 

4.  WJiere  he  Imi  morr  //.an   o   Siirdal  ProiMrrlii,  at 

CWht,  i|c  520to5ai. 
(S)  The  Carrying  aniay,  531  to  533. 
WluU  it  n^cienl. 


2.  ReteiverSj  Aiders^  and  Acceuarie*,  551. 

[7  &  8  Geo.  IV.  c.  29,  a.  60,  61,  62]. 

3.  Apprehension  of  Offenders^  551. 

[7  &  8  Geo.  IV.  c.  29,  s.  63]. 

4.  Punvihment  of  Offenders^  552. 

[7  &  8  Geo.  IV.  c.  29,  s.  3,  4]. 

5.  Reatiiuiion  of  Goods,  552. 

[7  &  8  Geo.  IV.  c.  29,  s.  29]. 

6.  Convictions,  and  Summary  Proceedings  before  Justices, 

552. 
[7  &  8  Geo.  IV.  c.  29,  8.  64,  65,  66,  67,  68,  69,  70,  71, 
72,  73,  74]. 

7.  Actions  against  Persons  acting  under  the  Statute,  555. 

[7  &  8  Geo.  IV.  c.  29,  s.  75]. 

8.  To  what  Places  Act  not  to  extend,  556. 

[7  &  8  Geo.  IV.  c.  29,  «.  76,  77]. 

(3)  The  Person  Committing  the  Larceny,  55G  to  564. 

1 .  Tenants  or  Lodgers,  556. 

[7  &  S  Geo.  IV.  c.  29,  b.  45]. 

2.  Servants  or  Clerks,  557. 

[7  &  8  Geo.  IV.  c.  29,  s.  46]. 

3.  Embezzlement  by  Servants  or  Clerics,  557. 

[7  &  8  Geo.  IV.  c.  29,  s.  47, 48]. 

4.  Embezzlement  by  Bankers,  Attomies,  Agents,  8fc,  560. 

[7  &  8  Geo.  IV.  c.  29,  a.  49,  50,  52]. 

5.  Factors  Pledging  Goods,  ^c.  562. 

[7  &  8  Geo.  IV.  c.  29,  s.  51,  52]. 

6.  Embezzlement  by  Manufacturers,  577. 

7.  Embezzlement  by  Bank  and  South  Sea  Clerks,  563. 

[15  Geo.  II.  c.  13,  8.  12;  24  Geo.  II.  c  11,  s.  3]. 

8.  Embezzlement  by  Servants  in  Post  Office,  563.  Sec 

^o«t  ^WBce,  Vol.  V. 

9.  Embezzlement  by  other  Officers  of  Public  Money,  563. 

[50  Geo.  III.  C.59]. 

10.  Embezzlement  of  King's  Stores,  564.  Sec  StotCT,  Vol.  V. 

11.  Embezzlement  of  Goods  under  Customs,  564. 

[6  Geo.  IV.  c.  112,  8.39]. 

12.  Embezzlement  by  Bankrupts  or  Insolvents,  <jr.  564.  See 

19anlinii>t,  Vol.  I.;  lUUtolbcntB,  Vol.  III. 

(4)  The  Property  Stolen{a),  564  to  573. 

1.  Coal  or  Ore,  Sfc.from  Mines,  8fC,  564. 

[7  &  8  Geo.  IV.  c.  29,  s.  37]. 

2.  Treet  and  Vegetable  Produce  from  Gardens,  ^c.  if  cf 

\l.  Value,  or  elsewhere,  if  of  61,  Value,  565. 
[7  &  8  Geo.  IV.  c.  29,  s.  38]. 

3.  Treet,  ^c,  Grotcing  any  where,  if  of  Is.  Value,  565. 

[7  8e  8  Geo.  IV.  c.  29,  s.  39]. 

4.  Rails,  Fences,  Sfc.  566. 

[7  &  8  Geo.  IV.  c  29.  «.  40,  41]. 

5.  Fruit,  ^c.from  Gardens,  Sfc,  566. 

[7  &  8  Geo.  IV.  c.  29,  8.42]. 


(a)  As  to  Child-stealing,  see  title  CitlHreil,  Vol.  I. 


C.  Vrgelables,  8(c.  m>t  w  Oardem,  SfiG. 
[7  &  3  Geo.  IV.  c.  S9, 1.  43]. 

7.  G/du,  Lead,  Fixtures,  4rc.from  Bwldingt,  567. 

[T  Bi  8  Geo.  IV.  c.  89,  «.  44]. 

8.  Records,  ^c.  567. 

[7  &  8  Geo.  IV.  c.  29,  •.  31]. 

9.  Ifm,  *!.  568, 

[T  &  3  Geo.  IV.  c.  !9,  t.  2S]. 

10.  Tj/fe  Dtedt,  ^.  568. 

[7  &  8  Geo.  IV.  c.  !9,  i.  23,  34]. 

11.  Dftdi,  Steurities,  BiUa,  ^.  569. 

[7  8i  8  Geo.  IV.  c.  29,  *.  i]. 

12.  Animali. — Hortet  and  CaUk,  Deer,  Hare*,  Rabbiii, 

Fith,  Oytler$,  Dogt,  Beattt,  or  Birdi,  570  to  573. 
[7  &8Geo.  IV.  C.29,  s.Sl,3SJ. 

(5)  Stealing  from  t/ie  Person,  573. 

P  &  8  Geo.  IV.  I.  SB,  ».  6], 

(6)  The  Place  from  whence  Stolen,  574  to  578. 

1.  Sacrilege,  574.  See  SaniUgc,  Vol.  V. 

2.  Burglary,  574.  See  BnrBteTB,  Vol.  I. 

3.  Home   BreaA-ing,  and  Stealing  from  Dwelling  Ho»ie 

and  CurtUage,  fc.  574. 
tT&8Geo.  IV.  12.20,8.13,  13,  UJ. 

4.  Breaiiing  into  and  Stealing  in  Shopt,  ^.  575. 

[7  &  8  Geo.  IV.  c.29,  a.  IS]. 

5.  Goods  of  Value  of  lOs.  in  eota-se  of  Mant^achire,  til . 

[7  &  8  Geo.  IV.  c.  29,  a.  16]. 

6.  Stealing  from  Feiseb,  ^.  in  Canals,  ^.  577, 

[7  &  8  Geo.  IV.  c.  29,  ».  17]. 

7.  Stealing  from  Wrecks,  578.  See  tetlldw,  VoL  V. 
III.  ^it  Xntllttintnt,  578  to  581.— ^ni/  herein, 

1.  0/"(Ae  r^Bu*.  578. 

2.  Name  and  Addition  of  Defendant,  578. 


I.  (I).] 


The  Taking. 

I.  JUmens  ax  (Smmon  %ab». 
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TUB  TARIiro. 


We  have  already  defined  larceny  at  common  law  to  be  the  wrongful  tak-   Whau 
inp  and  carrying  away  of  the  personal  goods  of  any  one  from  his  possession, 
with  a  fel<miou*  intent  to  convert  them  to  the  use  of  the  offender,  without 
the  consent  of  the  owner,  ante^  513. 

We  will  now  more  minutely  consider  the  requisites  of  the  offence,  as  re- 
gards—1.  Tlie  Taking;— 2.  Tlie  Carrying  away;— 3.  The  Goods  Taken;— 
4.  The  Owner  of  the  Goods; — 5.  The  Owner's  Dissent  from  the  Taking; — 
and,  6.  The  Felonious  Intent  in  Taking. 


Must  be  ui  actual 
taking  from  the 
pocMHion  of  the 
owner. 


Of  actual  and  con* 


(1)  V^t  Vaking. 

To  constitute  larceny,  there  must  be  a  taking  or  severance  of  the  thing 
from  the  actual  or  constructive  possession  of  the  owner;  for  all  felony  in- 
cludes trespass,  and  every  indictment  must  have  the  worda  feloniously  took, 
as  well  as  carried  away;  from  whence  it  follows,  that  if  the  party  be  guilty 
of  no  trespass  in  taking  the  goods,  he  cannot  be  guilty  of  felony  in  carrying 
them  away.  1  Hawk,  c,  33,  s,  2. 

The  taking  may  be  by  the  hand  of  another;  1  East's  P,  C.  555 ;  as,  if  the 
thief  prociure  a  child  within  the  age  of  discretion  to  steal  goods  for  him, 
it  will  be  the  same  as  if  he  had  taken  them  himself;  and  the  taking,  in  such 
case,  should  be  charged  to  him.  1  Hale,  507 ;  1  Hawk,  c,  33,  s,  8. 

The  possession  of  the  owner  may  be  actual  or  constructive;  that  is,  he       

may  have  the  goods  in  his  manual  possession,  or  they  may  be  in  the  actual  •tnictlTe 
possession  of  another,  and  at  the  same  time  be  constructively  in  the  owner's 
possession ;  and  they  may  be  his  property  by  virtue  of  some  contract,  and 
yet  not  have  been  reduced  W  him  into  actual  possession ;  in  which  case  his 
possession  is  constructive.  They  may  be  placed  by  him  under  his  servant's 
care,  to  be  by  him  managed  for  him ;  in  this  case  ihe  owner  has  a  construc- 
tive possession. 

Besides  the  actual  and  constructive  possession  in  the  owner,  who  at  the 
same  time  has  the  property  in  him,  there  is  a  pessession  distinct  from  the  ac- 
tual property,  but  arising  out  of  an  interest  m  the  goods,  acquired  by  con- 
tract; as  in  the  case  of  one  who  has  possession  of  goods  in  pledge,  or  of 
goods  lent,  or  let  Such  a  one  has  a  property  (as  well  as  possession)  con- 
current with  the  absolute  property  of  the  real  owner,  and  either  defeasible 
or  reducible  into  an  absolute  property,  according  to  the  terms  agreed  upon 
between  him  and  the  actual  owner. 

The  above  several  kinds  of  possession  will  all  be  sufficient  to  sustain  an 
indictment  of  larceny  from  the  absolute  owner. 

As  very  nice  questions  frequently  arise,  as  to  what  will  amount  to  a  snffi-  Diviskm  ofsub- 
cient  takmg,  where  the  owner  of  the  chattels  has  delivered  them  to  the  party  ^^^ 
accused,  or  a  third  person,  we  will  proceed  to  inquire  into  the  subject,  as 
regards — 1.  Where  the  owner  has  delivered  the  chattels  under  a  bare  charge; 
— 2.  Where  he  has  delivered  them  through  the  fraud  of  the  bailee ;----3. 
Where  he  has  delivered  them,  and  given  the  bailee  a  special  property  there- 
in ; — and,  4.  Where  he  has  delivered  them,  abandoning  all  property  therein. 

1.  The  Taking,  where  the  Offender  has  a  bare  Charge. 

The  books  notice  cases  in  which,  although  the  manual  custody  be  out  of  i.  The  tekfaur, 
the  owner,  and  delivered  by  him  to  another,  yet  the  possession,  absolute  aa  JjJf**Jjj  \vSSt 
weU  as  constructive,  is  deemed  to  remain  in  him,  ana  the  possession  of  the        *       cnaige. 
other  to  be  no  more  than  a  bare  charge. 

Upon  this  difference  between  a  possession  and  a  charge.  Lord  Coke  speaks 
as  follows:  "There  is  a  diversity  between  a  possession  and  a  charge;  for 
when  I  deliver  goods  to  a  man,  he  hath  the  possession  of  the  sooSs,  and 
may  have  an  action  of  tresp^^s  if  they  be  taken  or  stolen  out  of  his  posset- 


der 
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THB  TAKIHO, 
WHERE  OF- 
FENDER HAS  A 
BARE  CHARGE. 


latcmg  at  (Sommon  %a&).  [l  (i). 

sion.  But  my  buUer,  or  cook,  that  in  my  house  hath  charge  of  my  vesseb 
or  plate,  hath  no  possession  of  them,  nor  shall  have  an  action  of  trespass  as 
the  bailee  shall :  and  therefore  if  they  steal  the  plate,  &c.,  it  is  larceny;  and 
so  it  is  of  a  shepherd,  for  these  things  be  in  onere  et  nan  m  possessione  pro- 
mi,  cod,  pastorts,*'  &c. 

So,  he  says,  "  if  a  tavemer  set  a  piece  of  plate  before  a  man  to  drink  in 
it,  and  he  carry  it  away,  &c.,  it  is  larceny;  for  it  is  no  bailment,  but  a 
special  use  to  a  special  purpose." 

The  servant  wno  keeps  a  key  to  my  chamber  may  be  guilty  of  felony  in 
fraudulently  taking  away  the  goods  therein ;  for  he  hath  only  a  bare  chaige 
given  him. 

A  carter  going  away  with  his  master's  cart  was  holden  to  have  been  guilty 
of  felony.  K  v.  Robinson,  2  Easfs  P.  C.  565. 

So,  if  a  master  deliver  property  into  the  hands  of  a  servant  for  a  special 
purpose,  as  to  leave  it  at  ttie  house  of  afiiend,  or  to  get  chan^,  or  to  deposit 
It  with  a  banker,  the  servant  will  be  guilty  of  felonv  m  applying  it  to  his  own 
use,  for  it  still  remains  in  the  constructive  possession  orits  owner.  2  Leach, 
870,942;  \  Leach,  Z02. 

If  a  banker's  clerk  is  sent  to  the  money  toom  to  bring  cash  for  a  particu- 
lar purpose,  and  he  takes  the  opportunity  of  secreting  some  for  bis  own  use; 
1  Leacn,  344 ;  or  if  a  tradesman  intrust  goods  to  his  servant  to  deUver  to  his 
customer,  and  he  appropriates  them  to  himself  ;  R,v,Ba$9,2Ead'sP,C. 
566;  1  Leach,  251;  Kel.  33;  Cotcp,  294  (a) ;  the  parties  are  respectively 
guilty  of  felony. 

And  if  several  persons  play  together  at  cards,  and  deposit  money  for  that 
purpose,  not  parting  with  their  property  therein,  and  one  sweep  it  all  away, 
and  take  it  to  himself,  he  will  be  guilty  of  felonv,  if  the  jury  find  that  he 
acted  with  a  felonious  design.  1  Leach,  270 ;  Cola,  295 ;  pott,  522;  and  see 
R.  V.  Robson,  R.  8f  R.  C,  C.  413. 

And  if  a  bag  of  wheat  be  delivered  to  a  warehouseman  merely  for  safe 
custody,  and  he  take  all  the  wheat  out  of  the  bag,  and  dispose  of  it,  it  is  lar- 
ceny. R.  V.  Brazier,  R,  ^  R.  C.  C.  337  (6) ;  and  see  R.  v.  Spear,  past,  520. 


(a)  It  V.  Bass,  2  East* s  P.  C.  566;  1 
Leach,  251 ;  2  Russ.  C.  Sf  M.  198,  S.  C. 
The  prisoner  was  convicted  of  stealing 
gauze  of  the  value  of  80/.,  the  property 
of  the  prosecutor,  and  the  case  was 
referred  to  the  consideration  of  the 
twelve  judges,  upon  the  following  facts: 
-^The  prisoner  was  servant  and  por- 
ter in  the  general  employ  of  the  pro- 
secutor, (who  was  a  gauze-weaver),  and 
was  sent  with  a  package  of  goods  fronn 
bis  master's  house,  with  directions  to 
deliver  them  to  a  customer  at  a  par- 
ticular place.  In  his  way  he  met  two 
men,  who  invited  him  into  a  public 
house  to  drink  with  them,  and  then  per- 
suaded him  to  open  the  package,  and 
B^  the  goods  to  a  person  whom  one  of 
the  men  brought  in:  which  he  accord- 
ingly did,  by  taking  them  out  of  the 
package,  putting  them  into  the  man's 
bag,  and  receiving  to  his  own  use  part 
of  the  money  for  which  they  were  sold. 
This  was  held  by  the  twelve  judges  to 
be  tclony,  on  the  ground  that  the  pos- 
session of  the  gauze  still  remained  in  the 
master. 

(6)  John  Brazier  was  tried  before 
Holroyd,  J.,  at  the  Summer  Ass.  for  the 
town  of  Nottingham,  1817,  for  stealing 


fifteen  bushels  of  wheat  of  the  goods  snd 
chattels  of  Thomas  Neale. — T.  Neale,  a 
farmer,  sent  forty  bags,  containing  twen- 
ty quarters  of  wheat,  to  the  prisoner, 
who  was  a  wharfinger  and  warehouse- 
man in  the  town  of  Nottingham,  and 
who  received  the  same  into  his  ware- 
house there  for  safe  custody  for  the  said 
T.  Neale.  The  wheat  was  to  lie  there 
until  sold  by  T.  Neale;  and  the  prisoner 
had  no  authority  to  sell  it.  It  was  proved 
that  T.  Neale  did  not  give  any  authority 
to  the  prisoner  to  make  any  alteration 
in  the  wheat,  or  to  open  the  bags,  either 
in  order  to  shew  them  or  for  any  other 
purpose.  While  the  wheat  thus  re- 
mained in  the  prisoner's  warehouse  for 
safe  custody,  and  was  the  property  of 
the  said  T.  Neale,  the  prisoner's  ser- 
vant, by  the  prisoner's  order,  took 
eight  of  the  bags,  containing  four  quar- 
ters of  the  above  wheat,  from  the  rest, 
and  shooting  the  wheat  out  of  the  bags 
down  upon  the  warehouse  floor,  mLxed 
it  with  four  bags  of  different  wheat,  of 
an  inferior  quality  and  value;  when 
so  mixed,  the  whole  was,  by  the  pri- 
soner's order,  put  into  twelve  other 
bags,  and  afterwards  sent  away  and 
disposed   of  by   him   for  his  own   be- 
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And  where  a  banker's  clerk  took  notes  from^the  till,  under  colour  of  a     the  taking, 
check  from  a  third  person,  which  check  he  obtained  by  having  entered  a      wueeb  of- 
fictitious  balance  in  the  books  in  favour  of  that  person,  it  was  held  he  was   fenosr  has  a 
guilty  of  felony;  the  firaudulent  obtaining  the  check  being  nothing  more    »are  charge. 
than  mere  machinery  to  effect  his  purpose.  R,  v.  Hammofif  4  Taunt,  304; 
R.  ^R.  C.  C.221 ;  2  Leach's  C.  C.  1083,  S.  C. 

And  where  one  employed  as  a  clerk,  in  the  day  time,  but  not  residing  in 
the  house,  embezzles  a  bill  of  exchange,  which  he  received  from  his  master 
in  the  usual  course  of  business,  with  directions  to  transmit  it  by  the  post  to  a 
correspondent,  it  was  held  larceny.  R,  v.  Paradice  (a),  2  East's  P.  C.  565 ;  and 
see  7a«  Kmgy,  Meadf  Chelmsford  Summer  Assizes,  1816,  3  ChU,  C,  L. 
891,  b.  2nd  ed. 

And  where  the  prisoner  was  clerk  to  the  prosecutors,  and  managed  their 
cash  concerns,  and  took  bills  to  their  bankers  to  discount  whenever  they  wanted 
cash ;  and  took  from  bis  masters*  desk  an  accepted  bill,  placed  there  by  ano- 
ther clerk  who  had  got  it  accepted  by  his  masters'  order,  and  got  it  discount- 
ed, and  absconded  with  the  cash ;  he  was  held  to  be  guilty  of  larceny,  though 
it  was  objected  that,  by  the  course  of  business,  he  had  a  right  to  get  mon^ 
for  the  bill,  and  therefore  could  not  be  indicted  legally  for  stealing  the  bill 
itself  Chipchase's  case,  2  East's  P.  C.  567 ;  2  Leach,  699,  S.  C. 

Where  goods  have  not  been  actually  reduced  into  the  owner's  possession, 
yet,  if  he  has  i&trusted  another  to  deliver  them  to  his  servant,  and  they  are 
delivered  accordingly,  and  the  servant  embezzle  them,  he  may  be  guilty  of 
larceny ;  as,  where  a  com  factor  ha\iiig  purcliased  a  cargo  of  oats  on  board 
a  ship,  sent  his  servant  with  his  barge  to  receive  part  of  the  oats  in  loose 


nefit.  Afterwards,  by  the  prisoner*s 
orders,  the  above  four  quarters  of  T. 
N.'s  wheat  were  replaced  with  an  equal 
quantity  of  the  prisoner's  wheat,  of  very 
inferior  quality  and  value,  by  mixing 
the  same  with  two  quarters  of  the  re- 
sidue of  T.  N.'s  wheat,  and  replacing 
the  same,  when  so  mixed,  in  the  bags 
from  whence  the  four  quarters  of  T.  N.'s 
wheat  had  been  removed  as  above  men- 
tioned. Another  part  of  T.  N.'s  wheat 
was,  in  like  manner,  fraudulently  re- 
moved, mixed,  and  replaced,  by  the  pri- 
soner's orders}  and  sixteen  of  the  above 
bags,  containing  eight  quarters  of  the 
wheat,  so  mixed  as  aforesaid,  were  af- 
terwards delivered  by  the  prisoner  to 
the  vendee  of  T.  N.,  as  being  part  of  the 
wheat  deposited  by  T.  N.  in  the  pri- 
soner's warehouse.  It  did  not  appear 
that  there  was  any  severing  of  part  of 
the  wheat  in  any  mte  bag/rom  the  residue 
of  the  wheat  in  the  same  bag,  with  in- 
tent to  steal  <»r  embexzle  the  part  only 
that  was  so  severed,  and  not  the  residue 
in  the  same  bag  from  which  it  was  so  se- 
vered. The  jury,  upon  the  facts  above 
stated,  found  the  prisoner  guil^  of  lar- 
ceny, but  the  learned  judge  respited  the 
judgment,  and  reserved  the  point  for  the 
consideration  of  the  judges.  In  Mich, 
term,  1817,  eleven  judges  met,  and  were 
unanimously  of  opinion,  that  the  taking 
the  whole  of  the  wheat  out  of  any  one 
bag  was  no  less  a  larceny  than  if  the  pri- 
soner had  severed  a  part  from  the  resi- 
due of  the  wheat  in  the  same  bag,  and 
had   taken  only  that  part,  leawng  the 
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remainder  of   the  wheat  in   the  bag. 
IL  v.  Brazier,  R,8fR,C,  C.  337. 

(a)  Francis  Paradice  was  indicted  for 
stealing  a  bill  of  exchange  of  lOOt  va- 
lue, the  property  of  William  Periam. 
The  prosecutor,  to  whom  the  bill  was 
indorsed,  was  a  draper  at  Devizes,  and 
the  prisoner,  who  was  his  book-keep* 
er  on  a  salary,  kept  his  accounts,  and 
received  and  paid  money  for  him,  but 
did  not  live  in  his  house;  but  came 
every  day  there  to  transact  his  business. 
The  prosecutor  delivered  the  bill  in 
question,  vrith  several  others,  to  the 
prisoner,  and  ordered  him  to  send  them 
by  that  day's  post,  as  he  had  often  done 
before,  from  the  Devizes  to  the  prosecu* 
tor's  banker  in  London,  as  cash  to  be 
accounted  for  to  the  prosecutor.  The 
prisoner  next  day  asked  the  prosecutor's 
leave  to  go  to  a  town  in  the  nei^- 
bonrhood,  which  was  consented  to,  on 
condition  that  he  returned  the  next  day 
by  twelve  o'clock.  The  prisoner  went 
to  Salisbury,  got  cash  for  the  bill,  which 
was  indorsed  by  the  prosecutor,  and  next 
by  the  prisoner ;  who  was  afterwards  ap- 
prehended at  Exeter  with  part  of  the 
bills  and  the  money.  Oould,  J.,  before 
whom  he  was  tried  and  convicted,  re- 
spited judgment,  to  take  the  opinion  of 
the  judges,  whether  this  were  felony  or  a 
breach  of  trust.  In  Easter  term,  1766, 
all  the  judges  (except  Lord  Camden,  who 
was  absent,)  held  it  larceny,  upon  tlie 
principle  (hat  the  possession  still  con- 
tinued in  the  master.  R,  v.  Parodies, 
Sarum  Lent  Ass,  1 766 ;  2  Easfs  P,  a  565. 
m2 
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bulk,  and  the  servant  ordered  some  of  them  to  be  put  into  tacks,  which  he 
afterwards  embezzled,  this  was  holden  larceny.  R.  v.  Spear,  2  Easf^  P,  C.  568 ; 
2  Leach,  825,  S. C.  (a) ;  R.  v.  Ahrahaty  2  Leach,  824 ;  2  Eatt'tF.  C. 569,  S.  C. 

These  several  cases  were  all  founded  upon  the  master  having  an  actual  or 
legal  possession,  prior  to  the  delivery  to  the  servant.  But  there  are  others  in 
which  the  master  has  neither  property  nor  possetnon  in  the  goods,  previous- 
ly to  the  receipt  of  them  by  his  servant  from  a  third  person,  for  the  purpose 
of  delivering  tliem  to  him.  And  it  has  been  held,  tnat,  at  common  law,  a 
servant  so  receiving  goods,  and  then  embezzling  them,  is  not  guilty  of  lai^ 
ceny.  2  East's  P,  C.  568. 

■  Therefore,  if  a  shopman  receive  money  from  a  customer  of  his  master, 
and,  instead  of  putting  it  into  the  till,  secrete  it ;  R.  v.  BuU,  2  Leach,  841,  cU,; 
or  if  a  banker's  clerk  receive  money  at  the  counter,  and,  instead  of  putting  it 
into  the  proper  drawer,  purloin  it ;  R,  v.  Baxely,  2  Leach,  835  (6) ;  or  receive 
a  bond,  for  the  purpose  of  being  deposited  in  the  bank,  and,  instead  of  de- 
positing it,  convert  it  to  his  own  use;  R,  v.  Wake,  1  Leach,  28 ;  2  Ea»€s  P.  C. 
570  (b) ;  in  these  cases,  it  has  been  holden  that  the  clerk  or  shopman  is  not 
guilty  of  larceny  at  common  law. 

So,  where  the  prosecutor  gave  the  prisoner,  his  servant,  a  five-pound  note 
to  get  changed;  ne  got  the  note  changed,  and  made  off  with  the  change;  it 
was  held  no  larceny  at  common  law  to  steal  the  change,  but  an  embezsde- 
ment,  and  that  the  conviction  was  wrong.  R.  v.  Suuetu,  cor,  12  Js,  1826, 
MS,Car,C.L.^\9',  R.^M,  C.C.  129,  S.C;  and  see  R.y.  Badye,  R.^JL 
C.C.160. 

In  such  cases,  the  servant  or  clerk  ought  to  be  indicted  under  the  7  &  8 
Geo.  IV.  c.  29,  s.  ^7,  post. 

As  to  Larceny  and  Embezzlements  by  Servants,  made  felony  by  statute, 
see  post, 

2.  The  Taking,  where  the  Owner  has  delivered  them  through  the 

Fraud  of  the  Bailee. 

Where  the  offender  unlawfully  acquired  the  possession  of  goods,  as  by 
fraud  or  force,  &c.,  with  an  intent  to  steal  them,  the  owner  still  retaining 


(o)  The  prosecutors,  who  were  corn 
factors,  had  purchased  a  cargo  of  oats  on 
board  a  ship  lying  in  the  river  Thames, 
and  they  sent  the  prisoner,  who  was  em- 
ployed in  their  service  as  a  lighterman, 
with  their  barge,  to  one  Wilson,  a  corn- 
meter,  for  as  much  oats,  in  loose  bulk, 
as  the  barge  would  carry.  The  prisoner 
proceeded  to  the  ship,  and  received  from 
Wilson  two  hundred  and  twenty  quar- 
ters of  oats,  in  loose  bulk,  and  five  quar- 
ters in  sacks.  The  five  quarters  were 
put  into  sacks  by  the  order  of  the  priso- 
ner, and  were  afterwards  embezzled  by 
him.  The  question  submitted  to  the 
judges  was,  whether  this  was  felony,  as 
the  oats  had  never  been  in  the  posses- 
sion of  the  prosecutor;  or  whether  it 
was  not  like  the  case  of  a  servant  receiv- 
ing charge  of  or  buying  a  thing  for  his 
master,  and  never  delivering  it  And  the 
judges  held  that  it  was  larceny  in  the 
prisoner,  and  a  taking  from  the  actual 
possession  of  the  owner,  as  much  as  if 
the  oats  had  been  in  his  granary.  R.  v. 
Sfiear,  2  East's  P.  C.  568 ;  2  Leach,  825 ; 
2/?i««.  C.  4-Af.  199,  S.C. 

(6)  Waite  was  indicted  for  stealing  six 


East  India  bonds,  of  100/.  each,  the  pro- 
perty of  the  governor  and  company  of  the 
bank  of  England.  The  prisoner  was  cashier 
of  the  bank,  and  as  such  had  received  the 
six  bonds  amongst  others  by  an  order 
from  the  Court  of  Chancery,  and  had 
given  receipts  for  them  for  the  governor 
and  company  of  the  bank  of  England. 
The  custom  was  for  the  directors  to  lock 
up  such  securities  in  a  chest  in  the  cellar, 
but  these  had  never  been  out  of  the  pri- 
soner's desk  till  he  converted  them  to 
his  own  use.  This  case  was  very  fully 
argued  both  for  the  crown,  and  for  the 
prisoner ;  and  it  was  held,  that,  as  Wute 
received  the  bonds,  and  they  were  never 
put  into  the  cellar,  in  the  usual  course, 
the  governor  and  company  of  the  bank 
had  no  possession  of  them,  but  the  pos- 
session remained  always  in  the  prisoner. 
R.  v.  Waite,  1  Leach,  28 ;  2  EasVs  P.  C, 
570,  S.C. 

The  same  point  was  afterwards  deter- 
mined in  the  case  of  a  banker's  clerk, 
who  received,  on  account,  a  note  to  be 
kept  by  his  employers,  and  embezzled  a 
part  before  he  put  it  into  the  drawer 
where,  in  the  course  of  business,  it  ought 
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his  property  in  them,  Bitch  oflTender  will  be  guilty  of  larceny  in  embezzling 
them.  Therefore,  hiring  a  horse  on  pretence  of  taking  a  journey,  and  im- 
mediately selling  it,  is  larceny ;  because  the  jury  found  the  defendant  acted 
animo  furantUj  in  making  the  contract;  and  the  parting  with  the  possetsion 
merely,  had  not  changed  the  nature  of  the  property.  E.  v.  Pear,  2  East** 
P.  C.  685 ;  1  Leach,  212,  S.  C*.  (a).  And  so,  wnere  a  person  hires  a  post- 
chaise  for  an  indefinite  period,  and  converts  it  to  his  own  use,  he  may  be 
convicted  of  larceny,  if  his  intent  was  felonious.  R,  v.  Semple,  2  Leach,  420; 
2  Eiues  P.  C.  691,  S.  C. ;  and  see  R.  v.  Charlewood,  1  Leach,  409;  2  Ea»t'9 
P.  C.  689,  S.  C. 

So,  where  the  prisoner,  intending  to  steal  the  mail  bags  from  a  post-o^ 
ficc,  procured  them  to  be  let  down  to  him  by  a  string,  from  the  window  of 
the  post-office,  under  pretence  that  he  was  the  mail  guard,  he  was  held  guilty 
of  larceny.  R.  v.  Pearce,  2  EaaVs  P.  C.  603, 

Where  the  prisoner  was  hired  for  the  special  purpose  of  driving  sheep 
from  one  fair  to  another,  and,  instead  of  doing  so,  drove  them,  the  following 
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to  have  been  placed.  In  this  case  it  was 
agreed,  that,  as  the  note  was  never  iq  the 
possession  of  the  bankers,  distinct  from 
the  potisession  of  the  prisoner,  it  was  not 
felony,  though,  if  it  had  been  put  into 
the  drawer,  it  would  have  been  other- 
wise. ILv.Bazely,  2  Easfs  P,C,  571; 
2  Leach,  835,  S.  C. 

(a)  John  Pear  was  indicted  for  steal- 
ing a  black  mare,  the  property  of  Samuel 
Finch.  On  the  2nd  July,  1779,  the  pri- 
soner hired  the  mare  of  Finch,  who  lived 
in  London,  for  that  day,  in  order  to  go 
to  Sutton  in  Surry,  and  told  him  that  he 
should  return  at  eight  o'clock  the  same 
evening.  Floch,  before  he  let  the  pri- 
soner the  mare,  inquired  of  him  where 
he  lived,  and  whether  he  were  a  house- 
keeper? To  which  he  answered,  that 
be  lived  at  No.  25  in  King-street,  and 
was  only  a  lodger.  The  prisoner  not 
returning  as  be  had  promised,  the  pro- 
secutor went  the  next  day  to  inquire 
for  him  according  to  the  direction  he  had 
given;  but  no  such  person  was  to  be 
found.  It  turned  out  that  the  prisoner 
had,  in  the  afternoon  of  the  same  2nd  of 
July,  sold  the  mare  in  Smithfield.  In 
summing  up  this  evidence  to  the  jury, 
Mr.  Justice  AMkhurtt,  who  tried  the  pri- 
soner, told  them,  that  if  they  were  of 
opinion  that  the  prisoner  hired  the  mare 
with  an  intent  of  taking  the  journey 
mentioned,  and  afterwards  changed  that 
intention,  then,  as  she  was  sold  whilst  the 
privity  oi  contract  subsisted,  they  ought 
to  acquit  the  prisoner.  But  if  they  were 
of  ophiion  that  the  journey  was  a  mere 
pretence  to  get  the  mare  into  his  posses- 
sion, and  that  he  hired  her  with  an  in- 
tention of  stealing  her,  they  ought  to  find 
him  guilty ;  and  be  would  save  the  point 
fur  the  (/pinion  of  the  judges.  The  jury 
found  the  prisoner  guilty.  The  case 
underwent   a  very  long  and  laborious 


discussion,  and  the  judges  differed  very 
considerably  as  to  the  law  of  the  case. 
But  seven  out  of  eleven  were  of  opinion, 
tha(  if  a  person  obtained  the  delivery  of  a 
thing  by  fraud  and  fabehood,  intendBng 
at  the  time  that  he  so  obtained  the  deli- 
very to  steal  it,  upon  the  principle  of  the 
common  law  and  adjudged  cases,  his  of- 
fence would  be  felony.  That,  in  the 
present  case,  the  original  intention  of  the 
prisoner  in  hiring  the  horse  had  been 
properly  left  to  the  jury ;  and  as  they 
had  found  that  it  was  felonious,  the  part- 
ing with  the  possession  had  not  changed 
the  nature  of  the  property ;  and  that  the 
prisoner  was  therefore  guilty  of  felony. 
Pear* 9  case.  Old  Bailey,  Sept.  1779;  S 
East**  P.  C.  685 ;  2  Leach,  212. 

On  the  debate  in  this  case,^«AAtirs/,  J., 
said :  Wherever  there  is  a  real  and  boad/kU 
contract  and  a  delivery,  and  afterwards 
the  goods  are  converted  to  the  party's 
own  use,  that  is  not  felony.  But  if  there 
be  no  real  and  bond  fide  contract,  if  the 
understanding  of  the  parties  he  not  the 
same,  the  contract  is  a  mere  pretence,  and 
the  taking  u  a  taking  with  intent  to  com- 
mit felony.  2  EasfsP.  C.  688. 

And  per  Eyre,  B. :  Where  goods  are  de- 
livered upon  9^  false  token,  and  the  owner 
meant  to  part  with  the  property  abso- 
lutely, and  never  expected  to  have  the 
goods  returned  again,  it  might  be  difficult 
to  reach  the  case  otherwise  than  through 
the  statutes  Hen.  VIII.  and  Geo.  II.  Ali- 
ter,  where  he  parted  with  the  possession 
only :  for  there,  if  the  possession  were 
obtained  by  fraud,  and  not  taken  ac- 
cording to  the  agreement,  it  vras,  oii  the 
whole,  a  taking  against  the  will  of  the 
owner;  and,  if  done  anfmo/irraiM^,  was 
a  felony.  2  EasVs  P,  C.  689. 

The  judgment  is  givefl  at  full  length 
in  2  Easfs  P.  C.  685. 


'lantng  at  (Common  'lata.  [l  (i). 

morning  after  he  received  them,  s  different  road,  and  aold  tfaemj  the  jury 
having  found,  that,  at  the  time  he  received  the  sheep,  be  intended  to  con- 
vert them  to  his  own  lue,  and  not  drive  them  to  the  specified  fair,  the  judge* 
were  unanimously  of  opinion,  that  he  was  rightly  convicted  of  larceny.  R. 
V. Slock, R. If  M.C.C.'iT.  Seefl.v.  JToM,  fl.^ii.  C.  C.215i  R.-v-Par- 
kiM,B.^  M.  C.  C.  45 ;  K.  v.  Crump,  \C.S(P.  6S8. 

Where  the  defendant  offered  to  give  the  prosecutor  gold  for  iMuk  notea, 
and  upon  the  prosecutor's  layine  down  some  hank  notes,  for  the  purpose  of 
having  them  ciianged  for  gold,  the  defendant  took  them  up,  and  went  away 
with  them,  promising  to  return  immediately  with  the  cold,  but  never,  in 
fhcl,  retumi.'d,  and  he  was  indicted  for  stealing  them ;  Wood,  B.,  left  it  to 
the  jury  to  say,  whether  the  defendant  had  the  atumufuranii  at  the  time 
lie  took  the  notes ;  and  said,  that  if  they  were  of  that  opinion,  the  case  clear- 
ly amounted  to  larceny.  R.\: Oliver,  ATataU.2U;  2  Ruu.  C.  ^  M.  122, 
S.  C,  cited  by  Giintey,  for  the  pnueeulion,  in  the  caie  of  R,v.  WaltA,  4 
TauiU.274;  2  Lfaeh,1072;  A.  f  R.  C.  C.  21S,  S.  C.  And,  inlhe  same 
case.  Wood,  B.,  said,  "  thai  apartm^  with  the  property  in  goods  could  only 
be  dTccted  hy  contract,  which  required  the  assent  of  two  minda;  but  that 
in  this  case  ttiere  was  not  (he  aagent  of  the  mind,  either  of  the  proaecntor 
or  of  the  prisoner;  the  prosecutor  only  meanmg  to  part  with  his  notes  mi 
the  failh  of  having  the  gold  in  return,  and  the  prisoner  never  meaning  to 
barter,  but  to  steal." 

In  another  cose,  where  it  appeared  that  the  prisoners  decoyed  the  pro- 
secutor into  a  pubUc  house,  and  there  introduced  the  play  of  cutthig  cards, 
and  that  one  of  them  prevailed  upon  the  prosecutor  (who  did  not  pUy  on 
his  own  account),  to  cut  the  cards  fur  him,  and  then,  under  pretence  that 
the  prosecutor  had  cut  the  cards  for  himself,  and  had  lost,  another  of  them 
swept  hi*  money  otTlhe  table,  and  went  away  with  it;  it  was  considered  to 
be  one  of  thoae  cases  wliich  should  be  left  to  the  jury  to  determine  gNo  siu- 
mo  die  money  was  obtained,  and  which  would  he  felony  in  case  they  should 
find  that  the  money  was  obtained  upon  a  preconcerted  plan  to  at^  it,  B. 
V,  Nonur  and  othert,  1  Ltach,  270;   Cold,  295. 

Where  the  defendant  agreed  to  discount  a  hill  for  the  prosecutor,  and  the 
bill  was  given  to  him  for  that  purnuae;  he  told  the  provecutor,  that  if  be 
then  sent  a  peraon  with  him  to  liis  lodgings,  he  should  give  him  the  amount, 
deducting  the  discount  and  commtwtion;  a  person  wa*  tent  accorJiiigly; 
but,  upon  reaching  the  lodgings,  ihi'  defendant  left  the  messenger  there,  nnd 
went  out  on  pretence  of  getting  the  money,  but  never  retumod;  the  ji 
•'■■■■•  ^  whether  the  di-ftiidiinl  obtaiiit ' 


I.  (1).]    The  Taking y  where  Goods  obtained  by  Fraud. 

ceny,  if  the  prisoner  never  had  the  Intention  to  pay,  but  had  ab  initio  the 
intention  to  defraud.  K  v.  RaU,  R.  ^  M.  C,  C.  250. 

And  where  a  man  ordered  a  pair  of  candlesticks  from  a  silversmith,  to 
he  paid  for  on  delivery,  to  be  sent  to  his  lodgings,  whither  they  were  sent 
accordingly,  with  a  bill  of  parcels,  by  a  servant,  and  the  prisoner,  contriv- 
ing to  send  the  servant  bacK.  under  some  pretence,  kept  the  goods,  it  was 
holden  larceny.  Cit.  2  Leach,  420. 

And  if  a  sale  of  goods  is  not  completed,  and  the  pretended  purchaser  ab- 
sconds with  them,  and  from  the  first  nis  intention  was  to  defraud,  he  is  guilty 
of  stealing.  R.  v.  Sharpless,  1  Leach,  92  (a). 

Where  the  owner  of  goods  sends  them  by  a  servant,  to  be  delivered  to  A., 
and  B.,  pretending  to  be  A.,  i>btains  them  from  him  animo  furimdi,  B.  is 
giulty  of  larceny,  for  the  servant  has  no  authority  to  part  with  them  but  to 
the  right  person.  R.  v.  WUkitu,  2  East's  P.  C.  673;  1  Leach,  520,  S.  C;  A 
V.  Lonffsheeth,  R,  ^Af.  C.  C.  137. 

So,  where  the  prisoner  pretending  to  be  the  servant  of  a  person  who  had 
bought  a  chest  of  tea,  deposited  at  the  East  India  Company's  warehouse, 
got  a  request  paper  and  permit  for  the  chest,  and  took  it  away  with  the  as- 
sent of  a  person  in  the  company's  service  who  had  the  charge  of  it;  it  was 
held  that  this  was  felony.  A,  v.  Hench,  R.  4-  R.  C.  C.  163  (6). 
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(a)  Sharpless  and  Greatrix  were  con- 
victed of  stealing  six  pain  of  silk  stock- 
ings of  Owen  Hudson;  on  which  a  case 
was  reserved  for  the  consideration  of  the 
judges;  which  stated  that  Greatrix,  in 
the  character  of  servant  to  Sharpless,  had 
left  a  note  at  Hudson's  shop,  who  was  a 
hosier,  desiring  that  he  would  send  an 
assortment  of  silk  stockings  to  his  mas- 
ter's lodgings,  at  the  Red  Lamp,  in  Queen 
Square.  The  hosier  having  taken  them 
according  to  direction,  Greatrix  opened 
the  door  to  him,  and  introduced  him 
into  a  pariour,  where  Sharpless  was  sit- 
ting in  a  dresung-gown,  hb  hair  just 
dressed,  and  an  unusual  quantity  of  pow- 
der over  his  face.  Having  looked  at 
some  of  the  stockings,  and  asked  the 
price,  which  lie  was  told  was  1  is,  a-pair, 
he  desired  Mr.  Hudson  to  fetch  some 
silk  pieces  for  breeches,  and  some  black 
silk  stockings  with  French  clocks.  Hud- 
son hung  the  six  pairs  of  stockings  which 
Sharplen  had  looked  out  on  the  back  of 
the  chair,  and  went  home  for  the  other 
goods ;  but  no  positive  agreement  had 
taken  place  respecting  the  stockings. 
During  Hudson's  absence,  the  prisoners 
decamped  with  the  goods,  which  were 
proved  to  have  been  afterwards  pawned 
by  one  of  them.  The  judges  were  of 
opinion  that  the  conviction  was  right; 
for  the  whole  of  the  prisoners'  conduct 
manifested  a  pre- conceived  design  to 
obtain  a  tortious  possession  of  the  pro- 
perty :  and  the  verdict  of  the  jury  im- 
ported that  in  their  belief  the  evil  inten- 
tion  preceded  the  possession  of  the  goods 
by  thein.  But  that,  even  independent  of 
that,  there  did  not  appear  a  sufiScient 
delivery  to  change  the  property.  R,  v. 
Sharpleu  and  Greatrix,  Old  Bailey,  May 
1772,  cor,  Gould,  J.,  2  EasVe  P,  C,  675; 
ILcack,  92,  S.C. 


(6)  Robert  Hench  was  indicted  for 
stealing  a  chest  and  fifty-nine  pounds 
weight  of  tea,  which,  in  one  count  of  the 
indictmentt  were  stated  as  the  property 
of  James  Layton  and  William  James 
Thompson ;  ind  in  another  count,  as  the 
property  of  the  East  India  Company. 
The  fiicts  were,  that  Messrs.  Layton  ft 
Co.,  who  were  tea  brokers,  had  purchas- 
ed the  chest  of  tea  in  question.  No.  7100, 
at  the  East  India  House,  but  had  not 
taken  it  away ;  when  the  prisoner,  who 
was  in  no  way  employe4  by  them,  went 
thither,  and  going  up  to  the  place  where 
the  request  papers  were  kept,  selected 
one  of  them,  and  then  proceeded  with 
the  paper  in  his  hand,  as  if  to  look  for  a 
chest  of  tea  corresponding  with  the  num- 
ber on  the  paper.  The  servant  in  the 
India  House,  who  had  the  care  of  the 
request  papers,  seeing  him  so  engaged, 
went  up  to  liim,  took  the  paper  which 
was  in  his  hand,  and  seeing  the  number 
7100  upon  it,  pointed  to  a  chest  with  a 
c(^esponding  number,  and  said  that  was 
the  chest  he  wanted;  and  then  gave  back 
the  paper  to  him,  in  order  that  he  might 
go  to  the  permit  office;  and  shortly 
afterwards  returned  with  a  permit  to 
the  India  House,  where  the  same  ser- 
vant, who  had  the  care  of  the  request 
papers,  received  the  permit  from  him,  and 
asked  him  whose  parmer  he  was;  and 
upon  his  answering  **  Noton's,"  return- 
ed the  permit  to  him  again,  and  entered 
the  name  of  Noton  in  the  book.  The 
prisoner  then  took  away  the  chest  of 
tea.  Upon  this  evidence,  the  jury  found 
the  prisoner  guilty ;  when  an  objection 
was  taken  by  his  counsel,  that,  as  the 
possession  of  the  property  was  obtained 
by  a  regular  request  note  and  permit, 
the  offence  could  only  be  considered  as 
a  misdemeanor;  and  the  Court  reserved 
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laitenB  at  (Sommon  l.ato.  [i.  (i). 

If  there  be  a  plan  to  cheat  a  man  of  his  property  under  colour  of  a  bet, 
and  he  parts  with  the  possession  only,  to  deposit  as  a  stake  with  one  of  the 
confederates,  the  taking  by  such  confederate  is  felonious  (a). 

So,  where  the  delivery  is  by  way  of  pledge  or  securitv,  the  property  in  the 
thing  pledged  remains  in  the  owner,  and  therefore  farcenv  may  oe  com- 
mitted of  it,  if  such  delivery  were  obtained  fraudulently  and  with  intent  to 
steal.  Pretending  to  find  a  jewel,  in  which  the  prosecutor  aa  present  at 
the  time  was  to  share,  and  inducing  him  to  take  charge  of  it,  and  to  deposit 
with  the  finder  his  watch,  &c.,  until  the  latter  should  redeem  the  jewel,  by 
paying  a  certain  sum  of  money,  and  this  done  with  intent  to  steal  the 
watch,  &c.,  held  larceny.  R,  v.  Patchy  2Easi*s  P,  C.  678;  1  Leack,  238, 
S.  C.  (6). 


the  point  for  the  consideration  of  the 
twelve  judges,  but  they  were  clearly  of 
opinion  that  the  offence  amounted  to  fe- 
lony. R,  v.  Hench,  2  Russ.  Crimes  tf 
Misdemeanors,  120;  R.  4*  R,  C.  C.  163, 
S.C. 

(a)  R,  V.  Robsoth  Gill,  Fewster,  and 
Nicholson,  R,^R.C,CAIS.  The  prison- 
ers were  dried  and  convicted  before  Bay- 
ley,  J.,  at  the  Lent  assizes  for  the  town 
and  county  of  Newcastle  in  1820,  of 
stealing  from  the  person  of  John 
Younger,  20  notes  for  one  guinea  each. 
The  &cts  were  as  follows: — Robson,  by 
pretending  to  find  sixpence  in  a  fiur,  de- 
coyed Younger  to  a  public-house.  They 
were  then  Joined  by  the  three  other  pri- 
soners; and,  after  a  little  time,  Gill,  who 
pretended  to  be  flush  of  money,  began  to 
play  with  Fewster  at  guessing  at  a  half- 
penny F.  hid  under  a  pewter  pot ;  G.  was 
to  guess  three  times  right  out  of  four. 
After  losing  twice,  G.  offered  a  wager  of 
a  pound  that  none  of  them  could  pro- 
duce 10/.  F.  took  the  bet,  and  advised 
Y.  to  do  the  same:  Y.  had  not  money 
enough  about  him,  but  went  and  bur- 
rowed 20  guinea  notes  of  a  friend ;  and 
then  it  was  conceded  he  had  won.  G. 
then  offered  F.  to  bet  him  100/.,  or  50/., 
or  any  other  sum,  that  he  guessed  the 
halfpenny  right  three  times  out  of  four; 
and  F.  betted  him  40/.  G.  guessed 
wrong  once  out  of  the  four  times,  and 
then  went  out.  In  his  absence,  F.  ad- 
vised Y.  to  go  halves  in  the  bet,  as  he 
was  sure  to  win;  and  after  some  per- 
suasion he  consented;  and  on  G.'s  re- 
turn Y.  handed  the  20  guinea  notes  to 
G.,  who  passed  them  on  to  R.  who  was 
to  be  stake-holder.  G.  then  pretended 
to  guess  the  remaining  three  times,  and 
being  right  in  each,  R.  gave  him  the 
stake,  and  he  went  away.  The  learned 
judge  told  the  jury,  that  if  they  thought, 
when  G.  took  the  notes  from  Y.  and 
passed  them  to  R.,  there  was  a  plan  and 
concert  between  the  prisoners  that  Y. 
should  never  have  his  notes  back,  but 
that  they  should  keep  them  for  them- 
selves, under  the  false  colour  and  pre- 
tence that   G.  won  his  bet,  he  was  of 


opinion  that  it  was  a  ielonious  taking 
by  all. — The  jury  were  of  that  opinion; 
but  as  this  case  came  very  near  to  JL  t. 
Nicholson,  the  learned  Judge  thought 
proper  to  submit  it  to  the  consideration 
of  the  Judges,  although  his  lordship  was 
of  opinion  that  it  was  distingoishable 
from  that  case.  In  Baster  tenn,  1820, 
ten  of  the  Judges  met  and  held  the  con- 
viction right;  because,  at  the  time  of  the 
taking,  tfie  prosecutor  parted  only  with 
the  possession  of  the  mcmey. 

The  case  of  Jt  v.  NichoUom  amd  Others, 
2  Easfs  P.  C,  669,  past,  526,  was  cited; 
but  it  was  distinguished  from  the  above, 
the  property  having  been  parted  with  by 
the  prosecutor:  here  the  prosecutor  part* 
ed  with  the  possession  only,  and  not  the 
property. 

{b)  John  Patch  was  indicted  fin*  steal- 
ing a  silver  watch,  gold  seal,  frcand  7j;, 
the  property  of  J.  Bumstead.  The  pri- 
soner and  two  others  joined  Bumstead 
in  a  street  in  London ,  and  after  walking 
a  little  way  with  him,  one  of  them  stoop- 
ed down  and  picked  up  a  purse,  which  con- 
tained a  ring,  and  a  receipt  for  147/.  pur- 
porting to  be  the  receipt  of  a  Jeweller  for 
a  rich  brilliant  diamond  ring.  The  prisoner 
proposed  that  they  should  go  into  a  pub- 
lic house,  which  they  accordingly  did,  to 
consider  in  what  manner  the  prize  should 
be  divided  amongst  them.  After  various 
proposals,  the  prisoner  at  length  a^ked 
the  prosecutor  if  it  would  be  agreeable 
to  him  to  take  the  ring  into  his  own  pos- 
session, and  to  deposit  his  money  and 
watch,  which  he  had  before  interrogated 
him  about,  as  a  security  to  return  it 
upon  receiving  his  portion  of  its  value. 
The  prosecutor  assented,  and  signed  a 
written  agreement,  dictated  by  the  pri- 
soner, that  when  the  prisoner  or  either 
of  the  two  other  men  returned  the  watch 
and  money  and  70/.  he  would  re-deliver 
to  them  the  purse  and  the  ring.  The 
prosecutor  accordingly  laid  the  watch 
and  money  mentioned  in  the  indictment 
on  the  table,  and  received  the  ring.  The 
prisoner  beckoned  the  prosecutor  out  of 
the  room  uii  pretence  of  speaking  to  him 
in    private,  and  in  the  mean  time  the 
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On  the  other  hand,  if  the  owner  give  his  property ,  voluntarily,  whatever 
false  pretence  be  used  to  obtain  it,  no  felony  can  be  committed.  1  HdUj 
P,C,506;  Jt  4-  K.  C.  C.  225,  S.  P. 

And  if  credit  be  pven  for  the  property  ^  for  ever  so  short  a  time,  no  felony 
can  be  committed  m  converting  it.  2  Etui's  P.  C.  677,  678. 

Thus,  obtaining  the  delivery  of  a  horse  sM,  on  promise  to  return  imme-  J|SI!!|^2ri^ 
diately  and  pay  for  it,  and  riding  off  and  not  returning,  is  no  felony.    1 
Leach,  467 ;  2  East's  P.  C.  669  (a). 

So,  where  the  prisoner,  with  a  fraudulent  intent  to  obtain  goods,  order- 
ed a  tradesman  to  send  him  a  piece  of  silk  to  be  paid  for  on  delivery; 
and,  upon  the  silk  beine  sent  accordingly,  gave  the  servant  who  brought  it 
bills  wnich  were  mere  fabrications,  and  of  no  value:  it  was  holden  not  to 
be  larceny,  on  the  ground  that  the  servant  parted  with  the  property  by  ao* 
cepting  such  payment  as  was  offered,  thougn  his  master  did  not  intend  to 
give  the  prisoner  credit  Park's  case,  Old  BaUey,  January,  1794;  2Leaeh^ 
614 ;  2  East's  P.  C,  671 ;  2  Russ.  C,  ^  M.  110,  S.  C. 

So,  where  the  prisoner  ascertained  that  P.  had  ordered  a  hat  of  B.,  and 
he  sent  a  lad  to  d.'s  for  it  in  P.'s  name,  and  obtained  it,  he  was  Indicted  for 
stealing  it.  It  was  objected,  that  he  should  have  been  indicted  for  obtain- 
ing it  by  &lse  pretences :  and  the  judges,  on  a  case  reserved,  held  that  the 
indictment  was  bad  as  to  the  first  count,  which  stated  it  to  be  B.'s,  because  B. 
had  parted  with  the  ownership;  and  as  to  the  second,  which  stated  it  to  be 
P.*8,  because  P.  had  never  had  possession.  B.,  v.  Adam*,  R,^R,C,  C,  225 ; 
2  Russ.  C.^M.nS,  S.C. 

So,  writing  a  letter  in  the  name  of  a  third  person,  to  borrow  money, 
which  he  obtains  by  that  fraud,  is  only  a  misdemeanor.  2  EasVs  P,  C 
673  (b). 
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other  two  men  went  off  with  the  pro- 
petty.  Their  abrupt  departure  alarmed 
the  prosecutor,  but  the  prisoner  told  him 
not  to  be  uneasy,  for  he  knew  the  two 
men  very  well,  and  would  take  care  that 
he  should  have  hu  watch  and  money 
again  ;  and  when  the  prisoner  was  ap- 
prehended he  wanted  to  make  it  up. 
The  ring  was  valued  at  10«.  It  was  ob- 
jected  that  this  amounted  only  to  a  fraud. 
But  the  Court,  upon  the  authority  of 
Pear's  cuse,  ante,  521,  referred  it  to  the 
jury  to  consider,  whether  the  whole  trans- 
action were  not  a  pre-concerted  scheme, 
feloniously  to  obtain  the  prosecutor's 
property  ?  And  Oould,  J.,  who  tried  the 
priMOer,  left  it  to  the  jury,  whether  the 
prisoner  and  the  other  two  men  were 
not  all  in  concert  together  to  procure  by 
such  a  pretext  any  man's  property  whom 
they  might  meet,  and  to  embezzle  it; 
which  in  plain  words  was  to  steal  it  ? 
The  jury  found  the  prisoner  guilty,  and 
he  was  sent  to  the  Thames  for  three 
years.  Patch*s  case,  Old  Bailey,  Feb, 
1782, 2  EasfsP,  C.  678 ;  1  Leuch,  238. 

See  the  doctrine  of  this  case  fully  re- 
cognised in  the  cases  of  R,  v.  Hum- 
phrey Moors,  1  Leach,  3 14 ;  2  East*t  P.  C, 
679,  S.  C.  reserved  by  Mr.  Serjeant  Admr, 
Recorder,  at  the  Old  Bailey  Apr,  Sess, 
1784  ;— and  R,  v.  John  Watson,  2  Leach, 
640 ;  2  EasVs  P.  C,  680,  S.  C  reserved 
by  Perryn,  B  ,  at  the  Old  Bailey  December 
ikss,  1 794,  for  the  opimon  of  the  judges : 


the  prisoners  in  both  cases  were  senten- 
ced to  transportation  for  seven  years. 

(a)  Justin  Hanrey  wjis  indicted  for 
horse  stealing:  and  it  appeared  in  evi- 
dence that  the  prisoner  met  the  prosecu- 
tor at  a  fair  with  the  horse,  which  he 
had  brought  there  for  the  purpose  of 
selling  it,  and,  being  known  to  him, 
proposed  to  him  to  become  the  pur* 
cliaser.  They  walked  together  in  the 
fair;  and  upon  a  view  of  the  horse,  the 
prosecutor  told  the  prisoner  he  sliould 
have  it  for  8/L  .*  and  calling  his  servant, 
ordered  him  to  deliver  it  to  the  prisoner: 
who  immediately  mounted  the  horse, 
telling  the  prosecutor  that  he  would  re- 
tuAi  immediately  and  pay  him;  the  pro- 
secutor replied,  very  weU:  and  the  pri- 
soner rode  away  with  the  horse  and  ne- 
ver returned. — Gould,  J.,  ordered  an 
acquittal ;  for  here  was  a  complete  con- 
tract of  sale  and  delivery ;  the  property 
as  well  as  the  possession  was  entirely 
parted  with.  R.  v.  Harvey,  Chebn^ford 
Ass.  1787,  2  East* s  P.  C.  669;  1  Leach, 
467,  S.C. 

(6)  James  William  Atkinson  was  in- 
dicted (in  M.  T.  1799,)  for  stealing  two 
bank  notes,  the  property  of  William 
Dunn,  against  the  statute.  It  appeared 
that  the  prisoner  sent  one  Dale  (to  whom 
he  was  unknown)  with  a  letter  directed 
to  Dunn,  bidding  Dale  to  tell  Dunn  that 
he  hrought  the  letter  from  Mr.  Broad, 
and  to  bring  the  answer  to  him  (thepri- 
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JLaxanjs  at  (ZTommon  lafo.  [i.(i)l 

It  makes  no  difference  in  these  cases,  that  the  credit  was  obtained  by 
firaudulently  using  another's  name,  to  whom,  in  truth,  the  credit  was  in- 
tended to  be  ^ven,  if  the  delivery  of  the  goods  were  made  by  the  owner,  or 
any  other  havmg  the  disposing  power  for  that  purpose.  2£4ui's  P.  C.  672. 
Thus,  where  the  prisoner  went  to  a  tradesman  s  house,  and  said  ^e  csmt 
from  a  Mrs.  Cook,  a  neighbour,  who  would  be  much  obliged  if  he  would 
let  her  have  half  a  guinea  s  worth  of  silver,  and  that  she  would  send  the 
half  guinea  presently.  The  prisoner  obtained  the  silver  and  never  returned; 
and  tnis  was  holden  no  felony.  This  was,  in  truth,  a  loan  of  the  sflver,  upon 
the  faith  that  the  amount  would  be  repaid  at  another  time.  It  was  money 
obtained  on  a  false  pretence.  And  the  same  determination  has  been  nutde 
in  similar  cases  at  tne  Old  Bailey.  Coleman's  eate,  Old£aiiey,  Jmrne,  1785; 
2  East's  P.  C.  672 ;  2  Buss,  C.  ^  M.  112. 

If  a  pawnbroker's  servant,  who  has  a  general  authority  from  his  master 
to  act  in  his  business,  delivers  up  a  pledge  to  the  pawner,  on  receiving  s 
parcel  from  the  pawner,  which  he  supposes  contains  valuables  he  has  just 
seen  in  the  pawner's  possession,  in  a  similar  parcel,  the  receipt  of  the 
pledges  by  the  pawner  is  not  larceny,  for  the  master  parted  with  the  pro- 
perty and  ownership  in  the  pledge,  and  not  merely  with  the  possession.  R. 
y.  Jackson,  R,^M.C.C.ll9;  andCar.C.L.  281,  S.  C.  by  the  name  of  Jt 
y.  Malheim. 

So,  if  a  tradesman  sell  goods  to  a  stranger  as  for  ready  money,  and  send 
them  to  him  by  a  servant  who  delivers  them,  and  tdkes  in  payment  for 
them  bills  which  prove  to  be  mere  fabrications,  this  will  be  no  larceny, 
though  the  party  took  his  lodgings  for  the  express  purpose  of  obtaining  the 
goods  bv  fraud,  because  the  owner  parted  with  his  property.  2  Leaehy  614. 

So,  fraudulently  winning  money  at  gaming,  where  the  injured  party 
really  intended  to  play,  is  no  larceny,  tnough  a  conspiracy  to  defraud  si^ 
pear  in  evidence.  R,y.  Nicholson,  2EasVsP,  C.669;  2ZeacA,610,  S.C.(a). 
So,  brokers,  bankers,  or  osents,  embezzling  securities  deposited  with  them 
for  security,  or  any  special  purpose,  are  not  guilfy  of  larceny  at  common 
law.  R.  V.  WaUh,  4  Taunt,  258;  2  Leach,  1054;  K,  ^  R,  C.  C.  215,  S.  C 
But  this  decision  occasioned  the  52  Geo.  III.  c  63;  and  see  now  the  7  & 
8  Geo.  IV.  c.  29,  s.  49,  50,  52,  post. 

Ill  doubtful  cuses,  as  to  whether  the  offender  was  guilty  of  larceny  or  fraud 


soncr)  in  the  next  street,  where  he  would 
wsut  for  him.  Dale  accordingly  carried 
to  Dunn  the  letter  which  was  written 
in  the  name  of  Broad,  a  friend  of 
Dunn's,  soliciting  the  loan  of  3/.  for  a 
few  days;  and  desiring  that  the  mo- 
ney might  be  inclosed  back  in  the  letter 
immediately.  Dunn  thereupon  sent  the 
bank  notes  in  question,  inclosed  in  a  let- 
ter directed  to  Broad,  and  delivered  the 
same  to  Dale,  who  delivered  thcni  to  the 
prisoner  as  he  was  first  ordered.  The 
letter  turned  out  to  be  an  imposition. 
It  was  objected,  at  the  trial,  that  this 
was  no  felony,  because  the  absolute  do- 
minion of  the  property  was  parted  with 
by  the  owner,  though  induced  thereto 
by  means  of  a  false  and  fraudulent  pre- 
tence. And  on  reference  to  the  judges 
after  conviction,  all  present  held  that  it 
was  no  felony ;  on  the  ground  that  the 
property  was  intended  to  pass  by  the 
delivery  of  the  owner;  and  that  this  case 
came  within  the  stat.  33  Hen.  VIII.  c  1, 
against  false  tokens,  which  particularly 
speaks  of  counterfeit  letters.  Atkinson's 
case,  Old  Bailey t  Sept,   1799,    cor.  Lt 


Blanc,  J.  2  EasVs  P,  C.  673. 

(a)  The  prosecutor  having  been  in- 
veigled by  sharpers  to  bet  with  thera, 
and  suffered  by  them  to  win  in  the  first 
instance,  was  afterwards  stripped  of  a 
large  sum,  by  losing  a  bet;  and  the 
whole  transaction  was  found  by  the  jury 
to  have  been  a  preconcerted  scheme  to 
get  the  prosecutor's  money;  but  it  was 
holden  by  the  judges,  on  case  reserved, 
not  to  be  a  felonious  taking,  as  the  pro- 
secutor parted  with  the  properly  in  hi> 
money,  under  an  idea  that  it  had  beeu 
fairly  won.  Caw  of  Nicholson,  Jones,  Sc 
Chappel,  Old  Bailey,  1794, 2  Leach,  610; 
2  East's  P.  C.  669 ;  2  Rnss,  C,  4-  M.  1 1 1. 

If  several  persons  act  in  concert  to 
steal  a  man's  goods,  and  he  is  induced 
by  fraud  to  trust  one  of  them,  in  pre- 
sence of  the  others,  with  the  possession, 
and  another  of  them  entices  him  away, 
that  the  man  who  has  his  goods  may 
carry  them  off*,  all  are  guilty  of  felony. 
The  receipt  by  one  is  a  felonious  t.tking 
by  all.  R.  v.  Standley  and  others,  R/^  R. 
C,  C  305,  post,  533. 
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in  obtejaibg  Ihe  goods  by  falie  pretences,  it  is  safest  to  indict  him  fot'the  the  taking, 

latter;  for,  Ejr  7  /tr  8  Geo.  IV.  c  29,  s.  53,  if,  upon  the  trial  for  the  latter  of-  whbrb  oooos 

fence,  it  appear  the  prisoner  was  guOty  of  larceny,  he  wiU  not  be  entitled  to  oaTAiNBo  by 
be  acquitted  of  the  misdemeanor:  whereas,  if  he  were  indicted  for  the  lar-         yaAUP. 
ceny,  and  it  appeared  he  was  only  guilty  of  obtaining  the  goods  by  false 
pretences,  he  would  be  acquitted.  See  title  C^Bt,  Vol.  I. 

In  an  the  above  cases,  the  ort^uta/ intent  of  the  defendant  in  obtaining  Mu«t  be  an  origi- 
the  chattels  was  feloniout^  and  if  it  be  not  so,  there  is  no  larceny.  Lora  nj|jetonl«»  ^^ 
Coke  draws  a  distinction  between  such  as  gain  possession  animofurtm^ 
and  such  as  do  not ;  he  says,  "  the  intent  to  steal  must  be  when  it  comes  to 
his  hands  or  possession ;  for,  if  he  hath  the  possession  of  it  once  lawfoUy, 
though  he  hatn  the  animtim  fitnmdi  afterwaxtls,  and  carrieth  it  away,  it  u 
no  larceny."  3  Inti,  47, 107.  Therefore,  where  a  house  was  burning,  and 
a  neighbour  took  some  of  the  eoods  to  save  them,  but  afterwards  converted 
them  to  his  own  use,  it  was  neld  no  felony.  1  Leach,  411 ;  and  see  E.  v. 
Banks,  R,^R.  C.  C.  441. 

It  is  peculiarhr  the  province  of  the  jury  to  determine  with  what  intent  any  Feionknu  intent,, 
act  is  done;  and  therefore,  though  in  general  he  who  has  a  possession  of  any  jDJ?^*^  ^  ^ 
thing  on  delivery  by  the  owner  cannot  commit  felony  thereof;  yet  that  mui^ 
be  understood,  first,  where  the  possession  is  absolutely  changed  by  the  de- 
livery, which  has  before  been  considered;  and  next,  which  is  the  present 
object  of  inquiry,  where  such  possession  is  not  obtained  by  fraud,  and  with 
a  felonious  intent  For  if,  imder  all  the  circumstances  of  the  case,  it  be  found 
that  a  party  has  taken  goods  from  the  owner,  though  by  his  delivery,  with 
an  intent  to  steal  them,  such  taking  amounts  to  felony.  2  East*i  P.  C.  685. 
See  ftirther  posi,  536, 539. 

Formerly,  on  an  indictment  for  a  misdemeanor,  in  obtaining  ffooda  by  obtaining  money, 
folse  pretences,  if  it  appeared  at  the  trial  that  the  oflfence  amounted  to  a  lap-  j^^;^^^^]^^^ 
ceny,  the  offimder  must  have  been  acquitted ;  but  now,  by  the  7  &  8  Oeo.  IV.  SMneioor. 
c.  29, 8. 53,  ledting  that  '  a  failure  of  justice  frequently  arises  ham  the  sub- 
tle distinction  between  larceny  and  fraud;'  for  remedy  hereof,  it  is  enacted, 
''  That  if  any  person  shall,  by  any  false  pretence,  obtam  from  any  other 
person  any  chattel,  money,  or  valuable  security,  with  intent  to  cheat  or  da- 
fraud  any  person  of  the  same,  every  such  offender  shall  be  guflty  of  a  mia- 
demeanor,  and,  b«u>g  convicted  thereof,  shall  be  liable,  at  the  discretioQ  of 
the  Court,  to  be  tran^KHted  beyond  the  seas  for  the  term  of  seven  years,  or 
to  suffer  such  other  punishment,  by  fine  or  imprisonment,  or  by  bow,  as  the 
Court  shall  award;  provided  always,  that  if,  upon  the  trial  of  any  person  No  acquittal,  on 
indicted  for  such  misdemeanor,  it  shall  be  proved  that  he  obtained  the  pro-  |jjj  gj^jj^^ 
perty  in  question  in  any  such  manner  as  to  amoimt  in  law  to  larceny,  he  amounu  to  lar- 
shall  not,  by  reason  thereof,  be  entitled  to  be  acquitted  of  such  misdcmear  c^y* 
nor;  and  no  such  indictment  shall  be  removable  by  certiorari;  and  no  per- 
son tried  for  such  misdemeanor  shall  be  liable  to  be  afterwards  prosecuted 
for  larceny  upon  the  same  facts."  See  title  Cf^cat,  Vol.  I. 

3.  Tub  Taking,  wueee  the  Owner  has  given  the  Bailee  a  Special 

Property  in  the  Goods. 

K  the  party  obtained  possession  of  the  goods  lawfuUy,  as  upon  a  trust  for,  3.  The  takinfrt 
or  on  account  od^  the  owner,  by  which  he  acmiires  a  special  property  therein,  JJi^Jv^Se"" 
he  cannot  at  common  law  be  afterwards  guuty  of  felony  in  converting  them  bailee  a  iMdai 
to  his  own  use,  unless  by  some  new  and  distmct  act  of  taking,  as  by  sever-  ijjjgty™*** 
ing  part  of  the  goods  from  the  rest,  with  intent  to  convert  them  to  his  own 
use,  ne  thereby  determines  the  privity  of  the  bailment  and  the  special  pro- 
perty therein  conferred  upon  him.    1  Hawk,  c.  33, «.  1 ;  2  Eoit'M  P.  C.  554; 
1  Hale,  504  (a). 

(a)  Mr.  Cottyer,  in  his  collection  of  tta^  laid  upon  the  unreasonableness  of  inak* 
lutes,  observes,  <*  This  latter  position  has  ing  a  msn  guilty  of  a  felony  fbr  steaHqg 
been  disputed,  snd  much  stress  has  been     part  of  that,  of  wMcb,  If  be  bad  taken 
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larcenp  at  <Sammon  Uoto.  [l  (i). 

If  a  weaver  who  has  received  silk  to  work;  or  a  miDer,  irho  baa  com  to 
grind,  take  out  part  thereof,  vnUti  intent  to  steal  it,  it  is  felony.  1  Jimck.  r. 
33,  s.  56.  Another  case  is  that  of  the  carrier;  and  it  is  laid  down  in  the 
books,  that  if,  while  his  contract  is  in  the  course  of  oompletingy  he  open  the 
pack  and  take  out  a  part  of  the  goods,  he  commits  a  larceny :  but  ifhe  nrn 
away  with  the  whole,  it  is  a  breach  of  trust,  and  no  larceny.  So,  of  a  tun 
of  wine.  But  if,  after  arriving  at  the  place  where  he  ahomld  deliver  his 
charge,  he  steal  a  part,  or  the  whole,  it  is  larceny.  1  Hale^  504;  SUsmif. 
25  a. 

If  the  master  and  owner  of  a  ship  steal  some  of  the  goods  delivered  to 
him  to  carry,  it  is  not  larceny  in  him,  unless  he  took  the  goods  out  of  their 
package :  nor,  if  larceny,  would  it  be  an  offence  within  24  Geo.  II.  c  45. 
R.  V.  Madox,  R.  8f  R.  C.  C.  92.  See /<2. 118 ;  and  ante^  VoL  I.  p.  565.  So, 
if  a  parcel  be  delivered  to  a  porter,  and  he  run  away  witli  it,  and  in  the  yaa- 
Buit  It  is  lost,  it  will  be  left  to  the  iury  to  say  whether  he  opened  it  and  \ofk 
out  the  goods,  or  preserved  it  entire ;  and  on  the  decision  of  this  point,  the 
legal  guilt  or  innocence  of  the  party  will  depend.  2Eaat*»  P.  C.J697. 

Where  the  prosecutor  sent  iortv  bags  of  wheat  to  the  priscm^,  a  ware- 
houseman, for  safe  aistody,  until  they  should  be  sold  by  the  prosecutor, 
and  the  prisoner's  servant,  by  the  direction  of  the  prisoner,  emptied  four  of 
the  bags,  and  mixed  their  contents  with  other  interior  wheat,  and  put  of 
the  mixture  was  disposed  of  by  the  prisoner,  and  the  remainder  was  placed 
in  the  prosecutor's  bagn,  which  had  thus  been  emptied,  and  there  was  no 
severing  of  any  part  of  the  wheat  in  any  one  bag,  with  intent  to  embezile 
that  part  only  which  was  so  severed,  it  was  held,  that  die  priscmer  wii 
guilty  of  larceny  in  taking  the  wheat  out  of  the  bag.  R,  v.  Brassier^  R^R 
C,  C,  337;  an/f,  518;  and  see  R,  v.  Madox,  R,  ^R.  C.  C.  92. 

And  where  property,  which  the  prosecutors  had  bought,  was  wdghed  out 

the  presence  of  their  clerk,  and  delivered  to  their  carter's  servant  to  csrt. 
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who  let  other  persons  take  away  the  cart  and  dispose  of  the  property  for 
his  benefit,  jointly  with  that  of  the  other  persons,  it  was  held,  that  the  csrt- 
er's  servant  was  not  guilty  of  a  mere  breach  of  trust,  but  that  he,  as  well  as 
the  other  jM^rsons,  were  guilty  of  larceny  at  common  law.  R.  v.  Harduuf^ 
R,  8f  R,  C\  C.  125 ;  and  see  2  East's  P,  C.  568  to  574,  695  to  698. 

If  a  man  bonafde  hire  a  liorse  to  go  a  ioumcy  of  three  miles,  hut,  instead 
thereof,  go  one  hundred  miles,  and  sell  the  horse,  it  is  larceny ;  because  the 
contract  of  bailment  was  detennined  at  tlie  end  of  the  three  miles.  R.  x. 
Tunnard,  2  East's  P,  C.  687,  69^1;  and  see  R.  v.  Charhtcoody  1  Leach,  109; 
2  East's  P.  a  689;  ante,  521. 


all,  he  would  be  only  guilty  of  a  misde- 
iiicaiior;  but  a  man  is  equally  guilty  of 
felony  in  taking  the  whole  a^  in  taking 
a  part  (when  he  has  done  any  act  to  de- 
tenuine  the  privity  of  contract):  see 
Brazier* s  case^  ante^  518.  The  cause  of 
the  distinction  is  to  be  found  in  the  ne- 
cessity of  an  accurate  distinction  between 
a  breach  of  trust  and  an  act  of  felony ; 
and  the  principle  is,  that  felony  cannot 
be  committed  by  a  person  having  a  legal 
possession  of  goods,  as,  for  instance,  un- 
der a  contract.  See  Charleu'ood*s  case, 
Leach f  456,  supra.  The  contract  must  be 
put  an  end  to,  before  felony  can  be  com- 
mitted; for,  during  its  existence,  the 
persiin  having  possession  under  it,  has, 
primd  facie y  a  legal  possession ;  therefore, 
although  by  selling  the  goods  without 
breaking,  he,  in  fact,  destroys  the  privity 
of  contract y  still  that  act  is  executed  in 
respect  of  goods  which  are  at  the  time 
in  his  legal  possession,  the  termination 


of  the  contract  and  the  net  of  conver- 
sion being  contemporaneous;  there  ii 
not,  therefore,  a  caption  and  a^tportatioa 
of  the  goods  of  anotherf  which  is  essen- 
tial to  the  offence  of  larceny.  And,  upon 
this  principle,  R.  v.  Madox^  R,  Sf  R,  C.  C. 
d2fSuprai  was  decided.  The  prisoner  was 
master  and  owner  of  a  ship,  and  stole 
some  of  the  goods  delivered  to  him  to 
carry.  It  was  held  not  larceny,  because 
he  did  not  take  them  out  of  their  pack- 
ages But  if  the  package  of  goods  be 
first  broken,  the  contract  is  d^termitifd 
by  that  act;  the  legal  possession  of  the 
carrier  is  at  an  end ;  and  although  die 
actual  possession  is  still  in  him,  the  pro- 
perty revests  in  the  owner,  and  any  sub- 
sequent act  of  conversion  is  strictly  an 
act  committed  upon  the  goods  of  another, 
and  the  larceny  is  complete.  It  may  be 
observed,  that,  in  the  latter  case,  the  of- 
fence is  the  same,  whether  committed 
uptin  the  whole  or  upon  part. 


THE  TAKING, 
WHERE  OF- 
rSNDER  HAS  A 
SPECIAL  PRO- 
PERTY IN  THE 
GOODS. 


I.  (1).]    TIte  Takings  Offender  having  Special  Property.  529 

Where  the  baihneiit  has  been  detennined  accordiDg  to  the  intention  of 
the  parties,  as,  if  a  carrier  take  the  whole  package  to  the  fdace  appointed, 
and  deliver  them  or  lay  them  down,  if  he  afterwards  take  them,  he  will  be 

$  laced  in  the  same  situation,  because  all  property  in  the  goods  is  ended.     1 
faUU  P.  a  504 ;  3  IfuL  107. 
As  to  how  hi  a  man  may  be  goilty  of  stealing  his  own  goods  in  the 
hands  of  a  baileei  see  i^fra. 

4.  Tbb  Takiho,  where  the  Offender  has  more  than  a  Special  Pro- 
perty IN  the  Goods, 

A  man  cannc^  in  general,  be  guUty  of  larceny  in  stealing  his  own  goods.  4.  The  triUng. 
Upon  this  principle,  one  joint  tenant  or  tenant  in  common  of  a  personal  hm'Sm^Sm^ 
chattel,  cannot  commit  larceny  of  it    I  H.  P.  C.  513.  tpeiiiipropecty  in 

And  a  prisoner  was  acquitted  of  larceny,  upon  its  anpearine  in  evidence,  ^^s*'''^ 
that  he  could  not  otherwise  get  the  goods  than  by  deuvery  of  them  l^  the 
owner's  wife.    Harrison*^  ease,  Leach,  56 ;  2  Eaifa  P»  C  559  (a). 

But, 
take 
acting  jomtly __. ,  _.  _, 

Under  certain  circumstances,  indeed  a  man  mav  commit  felony  of  his  ^  "^^Md!!""^  ^^ 
own  goods;  as  if  A.  bail  goods  to  B.,  and  afterwards,  ammofurandi,  steal  ***"  s'**'™- 
the  goods  from  B.,  with  ^sign  to  charge  him  for  the  value  of  them;  this  is 
felonv.  Stamtf.  26;  1  Hale,  513;  2  £ast*t  P.  C.558.  So,  where  A.,  hav- 
ing deUvered  money  to  his  servant  to  carry  to  a  certain  place,  disguised 
hmiself  and  robbed  the  servant  on  the  road,  with  intent  to  charge  the  hun- 
dred, this  was  robbery  in  A.  2Ea$t'eP.C,55S, 

If  a  man  steal  his  own  eoods  from  his  own  bailee,  thoiu^h  he  has  no  in- 
tent to  charge  the  bail^,  nut  his  intent  is  to  defraud  the  king,  yet,  if  the 
bailee  had  an  interest  in  the  possession,  and  could  have  wimheld  it  from 
the  owner,  Staking  is  a  larceny.  R  v.  ffUkhuon,  R  ^  R,C,  C,  470  {h). 


(a)  Nathaoiel  Harrison  was  indicted 
for  stealiog  some  plate:  and  it  appear- 
ing that  the  prosecutor's  wife  had  the 
constant  keeping  of  the  key  of  the  closet 
where  the  plate  was  usually  locked  up, 
and  that  the  prisoner  could  not  have 
taken  it  without  her  privity  and  consent, 
(which  appeared  probable  from  other 
drcnmttances,  although  no  direct  evi- 
dence of  the  fact  could  be  produced) ; 
the  Court  thinking  that  it  might  be  pre- 
sumed that  he  had  received  it  from  her, 
directed  him  to  be  acquitted;  which  was 
accordingly  done.  Httrriso^s  ease,  Old 
BaUey^  Feb.  1756,  2  Bastes  P.  C.  559; 
%Leack,  56. 

(6)  R.  V.  NoweU  mtkiruom  and  Jo- 
seph Martden,  ILS^R.C.  C.  470.  The 
priaoaen  were  tried  ear.  Park,  J.,  pre- 
Mui  Lord  C.  J.  Abbott,  on  an  indictment 
for  stealiiig  6696  pounds'  weight  of  nux 
vomica,  value  80/.,  the  property  of  James 
Marsh,  Henry  Coombe,  and  John  Young, 
in  a  certain  boat  belonging  to  them,  in 
the  port  of  London,  being  a  port  of  entry 
and  disdiarge.  It  appeared  in  evidence, 
that  the  proaeeotors  were  lightermen  and 
agents,  and^were  employed  by  a  Mr. 
Coop«,  a  naerchant,  who  delivered  them 
warrants  properly  filled  up,  to  enable 
them  to  pass  the  nux  wmica  through  the 
cttstom-botise,  Ibr  exportation  to  Am- 


sterdam. The  quantity  was  30  bales 
of  nux  vomica,  consisting  of  750  bags. 
For  ejtportaiion,  this  commodity  pays 
no  duty ;  but  for  home  eonsumptbm, 
there  is  a  duty  of  2s,  6d,  on  the  pound 
weight;  though  the  article  itself  was 
not  worth  above  one  penny  per  pound. 
Messrs.  Marsh  &  Co.  entered  the  bales 
for  a  vessel  about  to  sail  to  Amsterdam, 
called  the  York  Merchant,  then  Ijring  in 
the  London  Docks;  and  having  done 
what  was  necessary,  delivered  back  the 
cockett,  bill,  and  warrants  to  Cooper, 
considering  him  as  the  owner;  and  Marsh 
&  Co.  gave  a  bond  to  government,  with 
Cooper,  under  a  penalty,  to  export  these 
goods.  Marsh  &  Co.  were  to  be  paid  for 
lighterage  and  for  their  services.  After 
this  Marsh  &  Co.  employed  the  prisoner 
Wilkinson  as  their  servant,  who  was  a 
lighterman  (and  who  had  originally  in- 
troduced Cooper  to  them,  to  do  what  was 
necessary  respecting  the  nux  vomica),  to 
convey  the  goods  from  Bon  [Bow?] 
Creek,  where  they  were,  to  the  York 
Merchant,  at  the  London  Docks,  and 
lent  their  boat,  with  the  name  Marsh  Sb 
Co.  upon  it,  to  enable  him  so  to  do.  The 
prisoner,  Wilkinson,  accordingly  went 
and  got  the  nux  vomica,  by  an  order, 
commanding  the  person  who  had  the 
possession  of  it  to  deMver  it  to  Mr.  John 
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And  if  a  part  owner  of  property  steal  it  from  the  person  in  wlioie  cnstodY 
it  is,  and  who  is  responsible  for  its  safety,  he  is  guilty  of  larceny.  R.^"  ^ 
a  C.  478  (fl). 


Cooper.  The  bales  were  marked  C.  4  to 
33.  When  Wilkinson  received  the  cargo, 
instead  of  taking  it  to  the  York  Mer- 
chant, he,  one  William  Marsden,  and 
the  other  prisoner,  Joseph  Marsden, 
took  the  boat  to  a  Mr.  Brown's,  a  wharf- 
inger at  Lea  Cut,  in  the  coanty  of  Mid- 
dlesex, and  there  unloaded  it  into  a  ware- 
house which  William  Marsden  had  hired 
three  weeks  before,  and  which  they  had 
used  once  before;  the  two  prisoners 
and  William  Marsden  were  there  em- 
ployed a  long  time  in  unpacking  the 
bales,  taking  out  the  wu  tfcmiea,  re« 
packing  it  in  smaller  sacks,  and  sending 
it  by  a  waggon  to  London,  and  re-filling 
the  marked  bales  with  cinders  and  other 
rubbish  which  they  found  on  the  wharf. 
The  prisoner,  Wilkinson,  then  put  the 
bales  of  cinders,  &c  on  board  the  boat, 
took  them  to  the  York  Merchant, 
hailed  the  vessel,  and  said  he  had  30 
bales  of  nux  vomica,  which  were  put  on 
board,  and  remained  so  for  two  or  three 
days,  when  the  searcher  of  the  customs 
discovered  the  fraud.  Marsh  &  Co.  ad- 
mitted that  they  had  not  been  called  on 
for  any  duties,  nor  sued  upon  the  bond, 
though  the  bond  remained  uncancelled. 
The  defence  was,  and  which  Cooper  was 
called  to  prove,  that  the  goods  were  not 
his  (Cooper's);  but  that  he  had,  at  Wil- 
liam Marsden's  desire,  lent  his  name  to 
pass  the  entry;  and  that  he  had  done 
so,  but  did  not  know  why ;  that  he  did 
not  know  it  was  a  smuggling  transac- 
tion, or  that  the  object  was  to  cheat  go- 
vernment of  the  importation  duties.  If 
these  were  to  be  considered  as  the  goods 
of  Cooper,  then  it  should  seem  a  felony 
was  committed  upon  them  by  Wilkinson 
and  the  two  Marsdens,  by  taking  them 
in  the  manner  described  out  of  the  hands 
of  Marsh  &  Co.,  without  their  knowledge 
or  consent,  who,  as  lightermen  or  car- 
riers, had  a  special  property  in  them, 
and  who  were  also  liable  to  government 
to  see  to  the  due  exportation  of  them. 
Even  if  they  were  the  goods  of  William 
Marsden,  who  superintended  the  shtfling 
of  them  from  the  bales  to  the  sacks  the 
question  for  the  judges  to  consider  was, 
whether  this  can  be  done  by  an  owner 
against  a  special  bailee,  who  has  made 
himself  responsible  that  a  given  thing 
shall  be  done  with  the  goods,  and  which 
the  owner,  without  the  knowledge  or 
consent  of  such  bailee,  had,  by  a  pre- 
vious act,  entirely  prevented.  The 
learned  judge  told  the  jury,  that  he 
would  reserve  this  point  for  the  opinion 


of  the  jadges,  but  desired  them  to  say, 
whether  they  thought  the  gemtrai  pro- 
perty in  the  goods  was  in  Cooper,  or  W. 
Marsden.  The  jury  found  the  prisoners 
guilty,  and  that  the  property  was  W. 
Marsden's.  Four  judges  out  of  the  ele- 
ven, {abtente  Best,  J.),  doubted  if  this 
were  larceny,  because  there  was  no  blent 
to  cheat  Maish  &  Co.,  or  to  charge  tbem, 
but  the  intent  was  to  cheat  the  crown; 
but  seven  judges  held  it  a  larceuy,  be- 
cause Marsh  &  Co.  had  a  right  to  the 
possession  until  the  goods  reached  the 
ship;  they  also  had  an  interest  in  that 
possesnon^  and  the  intent  to  deprive 
them  of  their  poosession  wrongfully  and 
against  their  will,  was  a  felonious  intent 
as  against  them,  because  it  exposed  them 
to  a  suit  upon  their  bond;  and  in  die 
opinion  of  a  majority  of  the  seven  judges, 
had  there  been  no  intent  as  ygiimt  diem, 
the  intent  to  cheat  the  crown  was  suffi- 
cient to  make  it  a  larceny. 

(a)  R.  V.  Phabe  Bramiey,  JLi^lL  C. 
C.  478.  The  prisoner  was  tried  sad 
convicted  before  N.  O.  Clarke,  Esq.  ILC. 
at  Derby  Spring  Ass.,  1822,  npon  an  h- 
dictment  for  burglary  in  the  dwelttng- 
house  of  Thomas  Noon,  and  stealii^  a 
box,  two  purses,  22^  10s.  in  sihrer,  6s. 
Zd,  in  copper,  a  promissory  note  for  the 
payment  of  10/.,  and  eighteen  promis- 
sory notes  for  the  payment  of  R  each, 
the  property  of  the  said  Thomas  Noon. 
In  another  count,  the  property  was 
stated  to  belong  to  Sarah  Sisson,  Ann 
Fretwell,  and  Ann  Noon.  The  box  and 
the  other  articles  (all  of  which  were  in 
the  box  when  taken  by  the  prisoner) 
were  the  property  of  a  female  friendly 
society,  established  under  the  statute  of 
the  33  Geo.  III.  c.  54.  and  the  rules. 
orders,  and  regulations  of  which  had 
been  exhibited  to,  and  allowed  and  con- 
firmed by  the  sessions,  as  directed  by 
that  statute.  The  society  held  their 
meetings  at  a  public  house  kept  by  Tho- 
mas Noon,  the  person  mentioned  in  the 
indictment;  and  the  funds  of  the  so- 
ciety were  kept  in  the  box,  which,  with 
the  funds  it  contained,  was  always  de- 
posited in  a  bed-chamber  in  the  house  of 
Thomas  Noon,  after  the  meetings  of  the 
society  had  ended.  The  said  Sarah  Stsson, 
Ann  Rretwell,  and  Ann  Noon,  were  stew- 
ardesses of  the  society  appointed  accord- 
ing to  its  rules.  The  box,  as  directed  by 
the  rules  of  the  society,  had  three  difiercnt 
locks  upon  it,  and  each  stewardess  had 
one  key.  The  stewardesses  were  by  the 
same  rules  to  serve  for  one  year,  and  then 
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I.  (1).]  The  Taking,  Offender  having  Special  Property.  531 

A  wife  may  be  guilty  of  larceny,  by  stealing  the  goods  of  a  atranffer ;  bat    tu£  takikg, 
not,  as  we  have  seen,  amU^  529,  by  steding  her  husband's  goods  nom  his     where  the 
own  possession ;  because  in  law  they  are  considered  but  as  one  person,  and  o^^^bnobr  has 
she  has  a  kind  of  interest  in  his  goods.     On  which  account,  not  even  a    *"^" 
stranger  can  commit  larceny  of  such,  by  the  delivery  of  the  wife,  althou^ 
he  knew  tbey  were  the  husband's  goods.    1  JEftmk,  c, 33,  «.  19;  2 £<ut*$P, 
C.  558. 

But  a  wife  may  steal  the  goods  of  her  htubctid,  which  have  been  bailed  or 
delivered  to  another  person ;  for  the  latter  has  4  temporary  special  property 
in  them.  1  /To/e,  513.  The  wife  cannot  commit  larceny  m  the  company  of 
her  husband ;  for  it  is  deemed  his  coercion,  and  not  her  own  voluntary  act. 
Yet,  if  she  do  it  in  his  absence,  and  by  his  mere  command,  she  is  then  pu- 
nishable as  if  she  were  sole.  1  Hale,  45;  Staunf.  26;  jR.  v.  Morris,  R.^  R. 
C.  C.  270.  If  a  woman  insist  that  she  is  the  wife  of  the  man  in  whose  com- 
pany the  felony  was  committed,  she  may  be  indicted  by  her  husband's  name 
and  her  own,  with  an  alku  and  the  addition  of  spinster;  and  it  will  lie  upon 
her  to  prove  her  coverture,  and  if  she  &il  in  doing  so,  she  may  be  found 
guilty.  2  East's  P,  C.  559. 


(X)  V^  Sattsing  alias. 

To  constitute  larceny,  there  must  be  a  carrymg  away,  as  well  as  a  taking.  Then  nunt  be  a 
The  least  removing  of  the  thing  taken  from  Ae  place  where  it  was  before^  carryk^smy. 
is  sufficient  for  this  purpose,  though  it  be  not  qmte  carried  off.     And  upon  imt  ramorai 
this  ground,  the  guest,  who  having  taken  off  the  sheets  from  his  bed,  with  an  gomthg  i^  b 
intent  to  steal  them,  carried  them  mto  the  hall,  and  was  apprehended  before  "'*^*"^ 
he  could  get  out  of  the  house,  was  adjudged  guilty  of  larceny.    So  also  was 
he  who,  having  taken  a  horse  in  a  close,  with  an  intent  to  steal  him,  was 
apprehended  before  he  could  get  him  out  of  the  close.     And  such  was  the 
case  of  him  who,  intending  to  steal  plate,  took  it  out  of  the  trunk  wherein  it 
was,  and  laid  it  on  the  floor,  but  was  surprised  before  he  could  remove  it 
any  iauiher.  1  Hawk,  c.  33,  «.  18;  2  East^s  P,  C,  555. 

Henry  Codet  was  indicted  for  stealing  a  quantity  of  currants,  which  were 
packed  in  the  fore  part  of  a  waggon ;  and  the  prisoner  had  laid  hold  of  this 

Earcel  of  ciurrants,  and  had  got  near  the  tail  ofthe  wageon  with  them,  when 
e  was  apprehended ;  the  parcel  was  afterwards  found  near  the  middle  of 
the  waggon.  On  this  case  being  referred  to  the  twelve  judges,  they  were 
unanimously  of  opinion,  that,  as  the  prisoner  had  removeaihe  property  from 
the  spot  where  it  was  originally  placed,  with  intent  to  steal,  it  was  a  taking 
and  carrying  away,  Cosut's  case,  Old  Bailey ,  Feb.  1782;  1  Leach,  236;  2 
East's  P,  C.  556,  S.  C. 

So,  where  the  prisoner,  sitting  on  the  box  of  a  coach,  lifted  a  bag  from  the 
bottom  of  the  boot,  on  which  it  rested,  and,  before  he  could  draw  the  bag 


to  resign  their  keys,  cash,  and  books  to 
the  new  stewardesses.  It  was  directed  by 
the  rules  of  the  society,  that  the  box 
should  remun  in  the  custody  of  the 
landlord  of  the  house,  or  any  other  per- 
son whom  the  society  should  appoint,  he 
being  responsible  for  whatever  e^cts 
were  lodged  therein.  The  society  met 
on  the  evening  of  the  night  on  which  the 
offimoe  was  committed,  and  the  box, 
with  the  funds  in  it,  was,  after  the  meet- 
ing broke  up,  deposited  in  the  usual  place 
in  Thomas  Noon's  house,  from  whence 
It  was  afterwards  taken  by  the  prisoner, 
who  gained  admission  to  the  chamber 
by  means  of  a  ladder,  and  breaking  open 
the  window.  The  prisoner  had  been  for 
some  time  a  member  ofthe  society.  One 


of  the  rules  of  the  society  was,  that  each 
member  should  pay  sixpence  to  the  stock 
every  fourth  Monday,  and  that,  if  a 
member  foiled  to  pay  for  four  successive 
nights,  she  should  be  excluded.  The 
prisoner  had  foiled  to  pay  for  four  sne- 
eessive  nights,  the  last  of  which  was  the 
night  the  property  was  taken,  but  no 
order  for  excluding  her  had  been  made 
by  the  society.  The  prisoner  was  con- 
victed, but  a  case  was  reserved  on  a 
doubt  whether,  considering  the  ritua- 
tion  the  prisoner  stood  in  with  respect  to 
the  property  taken,  the  conviction  was 
proper.  Ten  of  the  judges  (two  being 
absent)  were  clear  that,  as  the  landlord 
was  responsible  to  the  society  for  the 
property,  the  conviction  was  right. 
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larceng  at  (Sommon  lUdD.  [l(2). 

firom  the  boot,  he  was  interrupted,  it  was  held  a  sufficient  aaportatioii.  R. 
V.  WaUh  (a).  To  snatch  a  diamond  from  a  lady's  ear^  which  is  instantly 
dropped  among  the  curls  of  Iier  hair,  is  larceny.  1  Lea€h,S20;  2  Eiut'sP. 
C.  557  (b). 

On  the  other  hand,  a  mere  change  of  posUum  of  the  goods  will  not 
suffice  to  make  out  a  carr>'ing  away.  Where  William  Cherry  was  in- 
dicted (Oxford  Lent  JssizeSf  1781,  and  Easter  Term,  1781),  for  stealing 
a  wrapper  and  some  pieces  of  linen  cloth ;  and  it  appeared  that  the  linen  was 

Eackra  up  in  the  wrapper  in  the  conunon  form  of  a  long  square,  which  wu 
dd  length-way  in  a  waggon ;  that  the  prisoner  set  up  the  wrapper  on  one 
end  in  tne  waggon  for  the  greater  convenience  of  taking  the  linen  oat,  and 
cut  the  wrapper  all  the  way  down  for  that  purpose,  but  was  apprehended 
before  he  haa  taken  any  thing;  all  the  judges  agreed  that  this  was  no  lar- 
ceny, although  his  intention  to  steal  was  manifest  For  a  carrying  away, 
in  order  to  constitute  felony,  must  be  a  removal  of  the  goods  from  the  place 
where  they  were;  and  the  felon  must,  for  the  instant  at  least,  have  the  en- 
tire and  absolute  possession  of  them.  2  East's  P.  C.  556  (c). 

So,  where  one  had  his  keys  tied  to  the  strings  of  his  purse  in  his  pocket, 
which  Elizabeth  Wilkinson  attempted  to  take  from  him,  and  was  detected 
with  the  purse  in  her  hand ;  but  the  strings  of  the  purse  still  hung  to  the 
owner's  pocket  by  means  of  the  keys.  This  was  ruled  to  be  no  asportati«ai : 
the  purse  could  not  be  said  to  be  carried  away,  for  it  still  remained  fiutened 
to  the  place  where  it  was  before.  Wilkuuon*s  case,  1  Hale,  508;  2  East's  P, 
C.  556;  1  Leach,  321,  «.  S.  C. 

So,  in  another  case,  where  A.  had  his  purse  tied  to  his  girdle,  and  B.  at- 
tempted to  rob  him ;  in  the  struggle  the  girdle  broke,  ana  the  purse  feO  to 
the  ground:  B.  not  having  previously  taken  hold  of  it,  or  picked  it  up  after- 
wards, it  was  ruled  to  be  no  taking.  1  Hale,  533. 

Upon  an  indictment  for  robbery,  the  prisoner  was  found  to  have  stopped 


(a)  R.  V.  James  Health,  R,  ^  M.  C.  C. 
14.     The  prisoner  was  tried  at  the  Old 
BaUey  Jan,  Sess,  1824,  before  Mr.  Den- 
marif  C.  S.,  on  an  indictment  for  stealing 
a  leathern  bag  containing  small  parcels, 
the  property  of  William  Ray,  the  guard 
to  the  Exeter  mail,     it  appeared  that 
the  bag  was  placed  in  the  front  boot,  and 
that  the  prisoner  sitting  on  the  box  took 
hold  of  the  upper  end  of  the  bag  and 
lifted  it  up  from  the  bottom  of  the  boot, 
on  which  it  rested.     He  handed  the  up- 
per  part  of  the   bag  to  a  person   who 
stood  beside  the  wheel  on  the  pavement, 
and  both  had  hold  of  it  together,  endea- 
vouring to  pull  it  out  of  the  boot,  with  a 
common  intent  to  steal  it.     Before  they 
were  able  to  obtain  complete  possession 
of  the  bag,  but  while  they  were  so  en- 
gaged in  trying  to  draw  it  out,  they  were 
interrupted  by  the  guard,  and  dropt  the 
bag. — The  prisoner  was   found   guilty, 
but  the  facts  above  stated  were  found 
specially  by  the  jury  in  answer  to  ques- 
tions put  to  them  by  the  Common  Ser- 
jeant,   who     entertained    some    doubts 
whether  the  prisoner  could  be  truly  said 
to    have    "  stolen,    taken,    and  carried 
away"the  bag.  He  respited  the  judgment, 
in  order  that  the  opinion  of  the  judges 
might  be  taken  on  the  case.     In  EoMter 
Term,  1824,  the  judges  met  and  consi- 
dered this  case.     They  held  the  convic- 
tion right,  being  of  opinion  that  there 
was  a  complete  asportation  of  the  bag. 


Vide  2  EasfsP.C.  555,  556,   557;  I 
HaUs,  508,  527. 

(b)  James  Lapier  was  convicted  [Old 
Bailey i  May,  1784,)  of  robbing  Mrs. 
Hobart  on  the  highway,  and  taking  from 
her  person  a  diamond  ear-ring.  The 
&ct  was,  that  as  Mrs.  H.  was  coming  out 
of  the  Opera  house,  she  felt  the  prison- 
er snatch  at  her  ear-ring  and  tear  it 
from  her  car,  which  bled,  and  she  was 
much  hurt:  but  the  ear-ring  fell  into  her 
hair,  where  it  was  found  after  she  re- 
turned home.  Judgment  being  respited 
for  the  opinion  of  the  judges,  whether 
this  were  such  a  taking  from  the  person 
as  to  constitute  robbery;  they  were  all 
of  opinion  that  it  was.  Its  being  in  the 
possession  of  the  prisoner  for  a  moment, 
separate  from  the  lady's  person,  was  suf- 
ficient, although  he  could  not  retain  it, 
but  probably  lost  it  again  the  same  in- 
stant; and  it  was  taken  by  Tiolence.  2 
East's  P.  C.  557;  1  Leach,  320,  S.  C. 

(c)  In  the  conference  upon  Cherry's 
case  above  referred  to,  Eyre,  B.,  men- 
tioned a  case  before  him,  where  goods  in 
a  shop  were  tied  to  a  string,  which  was 
fastened  by  one  end  to  the  bottom  of  the 
counter.  A  thief  took  up  the  goods  and 
carried  them  towards  the  door  as  far  a» 
the  string  would  permit,  and  was  then 
stopped :  this  he  held  not  to  be  a  sever- 
ance, and  consequently  no  felony.  2 
East's  P.  C,  556. 


1.  (S).]  The  Carrying  away. 

the  proftculor  ai  he  wm  carryii^  a  feather  bed  on  hii  ihoulden,  and  told 
him  to  lay  it  down  or  he  woula  shoot  him;  on  which  the  prosecutor  laid 
the  bed  cm  the  ground;  but  the  prisoner  was  apprehended  before  he  could 
take  it  up  so  as  to  remove  it  from  the  spot  where  it  lay:  the  judges  were 
of  opinion  that  tlie  offence  was  not  complete.  Farrefs  case,  1  Leach,  322 ; 
2  Eatrs  P.  a  557,  S.  C. ;  2  Ruu.  C.  <?•  Af.  63. 

If  the  thief  once  take  pouesnon  of  the  thing,  the  offence  is  complete, 
though  he  afterwards  return  it  As  if  a  robber,  finding  little  in  a  purse 
which  he  had  taken  from  the  owner,  restore  it  to  him  again,  or  let  it  fall  in 
strdggling,  and  never  take  it  up  again,  having  once  haa  possession  of  it.  1 
Hale^  533 ;  3  Inst.  69 ;  2  Easft  P.  C,  557.  Or,  as  in  Peafs  case,  where  the 
thief,  who  had  robbed  Mr.  Downe  of  his  purse,  returned  it  again,  saying,  if 
you  value  your  purse  take  it  back  again,  and  give  me  the  contents ;  but,  be- 
fore Mr.  D.  could  do  this,  his  servant  secured  the  robber:  It  was  niled,  the 
offence  was  complete  by  the  first  taking.  Peat's  case,  2  East's  P.  C.  557; 
and  see  Lapier*s  case,  ante,  532. 

Where  it  is  one  continuing  transaction,  though  there  be  several  distinct 
asportations  in  law  by  sevenu  persons,  yet  all  may  be  indicted  as  principals, 
who  concur  in  the  felony  before  the  final  carrying  away  of  the  goods  nt>m 
the  virtual  custody  of  the  owner;  2  East's  P.  C.  557 ;  and  if  several  persons 
act  in  concert  to  steal  a  man's  goods,  and  he  is  induced  by  fraud  to  trust 
one  of  them,  in  the  presence  of  the  others,  with  the  possession  of  the  goods, 
and  another  of  them  entice  him  away,  that  the  man  who  has  his  goods  may 
carry  them  off;  all  are  guilty  of  felony :  the  receipt  by  one  is  a  felonious  tak- 
ing by  all.  JR.  v.  StantSeif  et  al,,  R,  ^  R.  C,  C,  305.  And  where  propert;^, 
which  the  prosecutors  had  bought,  was  weighed  out  in  the  presence  or  their 
clerk,  and  delivered  to  their  carter's  servant  to  cart,  who  let  other  persons 
take  away  the  cart  and  dispose  of  the  property  for  his  benefit  jointly  with 
that  oi  the  other  persons ;  it  was  held,  that  the  carter's  servant,  as  well  as  the 
other  persons,  was  guilty  of  larceny  at  common  law.  R.  v,  Harding^  R,  ^ 
R.  C.  C.  R.  125. 
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(S)  Vjfte  9ooH  taken. 

The  property  taken  must,  to  constitute  larceny  at  common  law,  be  per-  At  common  Uw, 
stmal  property,  and  of  some  intrinsic  value,  ^SSS?  and^ 

of  viUue. 

Chattels  ReaT] — ^Therefore,  things  real,  or  which  savoiu*  of  the  realty,  chattels  reaL 
cannot  be  the  subject  of  larceny,  at  common  law ;  and  so  strict  was  the  nue 
in  this  respect,  that  a  larceny  could  not  be  committed  even  of  title  deeds ;  1 
Hale,  510 ;  1  Hawk.  c.  33,  s.S5;  2  Sir.  1 137 ;  or  any  other  charter  or  writ- 
ing concerning  the  realty;  R,  v.  Wesiheer,  1  Leach,  12;  R.v.  Walker,  R, 
4*  M.  C.  C.  1^ ;  or  even  of  the  box  in  which  they  were  kept  1  Hale,  510; 
3  Inst,  109.  Lands,  tenements,  and  hereditaments,  (either  corporeal  or  in- 
corporeal), cannot  in  their  nature  be  taken  and  carried  away.  And  the 
same  rule  applies  to  things  that  adhere  to  the  freehold,  as  com,  grass,  trees, 
or  the  like.  4  Bla,  Com,  232.  But  see  now  the  provisions  of  the  statute  7 
&  8  Geo.  IV.  c.  29,  post,  564  to  568. 

It  is  always  a  felony  at  common  law,  if  the  owner  or  a  stranger  sever  the 
chattels  from  the  freehold,  aad  the  thief  afterwards  come  and  steal  them ; 
or,  if  the  thief  sever  them  at  one  time,  and  afterwards,  at  another  time, 
come  and  steal  them.  3  Inst,  109 ;  \\Hale,  510.  And  see  now  the  7  &  8  Geo. 
IV.  c.  29,  ss.  37  to  45,  post,  564  to  568. 

Goods  must  he  of  Value"] — Also  the  goods,  to  constitute  a  larceny  at  com-  The  goods  must 
mon  law,  must  be  of  some  worth  in  themselves,  and  not  derive  their  whole  **  otwme  value. 
value  from  the  relation  they  bear  to  some  other  thing,  which  cannot  be 
stolen ;  as  paper  or  parchment  on  which  are  written  assurances  concerning 
lands,  or  obligations,  or  covenants,  or  other  securities  for  a  debt,  or  other 
chose  in  action.  1  Hawk.  r.  33,  s.  22. 

But  stealing  rolls  of  parchment  will  be  larceny  according  to  the  value  of 
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the  parchment,  tliough  they  are  the  records  of  a  Court  of  juatice,  unless  they 
concern  the  realty.  1l  v.  H'alker,  R,  ^M.  C.  C.  155. 

Choses  in  Action] — Deeds,  bonds,  bills,  notes,  securities,  &c.,  being  mere 
choses  in  action,  and  other  choses  in  action,  are  not  the  subject  of  larceny 
at  common  law,  for  they  are  of  no  intrinsic  value.  1  Hmifk,  e.  33,  # .  85. 
But  see  now  the  7  &  8  Geo.  IV.  c.  29,  s.  5,  poit,  551. 

jtnimaW] — Larceny  at  common  kw  cannot  be  committed  of  such  amm^ 
in  which  there  is  no  property,  either  absolute  or  qualified;  as  of  beasts  that 
are  fer€B  naturiBf  and  unreclaimed,  such  as  deer,  hares,  and  ooniei^  in  a 
forest,  chase,  or  warren;  fish  in  an  open  river  or  pond;  or  wild  ibids  st 
their  natural  liberty;  1  Hak^  511 ;  /Wf.  366;  or  ferrets,  though  tame  and 
saleable.  R,  v.  Spearing,  R.  ^  R,  350. 

If,  however,  they  be  reclahned  or  confined,  and  may  serve  for  food,  it  is 
otherwise ;  for  of  deer  so  inclosed  in  a  park,  that  thev  may  be  taken  at 
pleasure,  fish  in  a  trunk  or  net,  and  pheasants  or  partridges  in  a  mew,  lai^ 
ceny  may  be  committed.  1  Haley  511 ;  1  Hawk,  e.  33,  #.  39. 

Swans,  it  is  said,  if  lawfuU]^  marked,  are  the  subject  of  larceny  at  com- 
mon law,  although  at  large  in  a  public  river;  DaiL  Jtut.  e.  156;  or  whe- 
ther marked  or  not,  if  they  be  in  a  private  river  or  pond.  Id, 

All  valuable  domestic  animals,  as  horses,  and  all  antmak  damiUt  fictaiw, 
which  serve  for  food,  as  swine,  sheep,  poultry,  and  the  like,  and  the  fledi  cf 
such  as  sxefera  naturte,  may  be  the  subject  of  larceny.  1  Ifmle,  511. 

So  may  a  stock  of  bees.  T.  Ragm.  33. 

But  as  to  all  other  animals  which  do  not  serve  for  food,  such  as  dogs,  and 
other  creaturea  kept  for  whim  and  pleasure,  and  are  of  no  intrinsic  vahie, 
stealing  them  does  not  amount  to  larceny  at  common  law.  1  J/ale,  513;  4 
BL  Com.  235;  Arch,  Crim,  PL  126. 

But  see  now,  as  to  many  of  these  animals,  the  provisions  of  the  7  &  8  Gea 
IV.  c.  29,  a.  26  to  35,  potty  570  to  573. 


The  owner. 


One  thief  stealing 
from  another. 


Stealing  pheasants 
fVom  an  unquali- 
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(4)  SJe  ©toner. 

The  goods  taken,  to  constitute  larceny,  must  be  the  property  of  another 
perRon,  and  not  of  tlic  party  tukinc^  them.  Therefore  a  joint  tenant  or  wife 
cannot  be  g^^ilty  of  larceny  in  taking  away  the  goods  of  the  co-tenant  or 
husband.     This  rule  has  been  already  noticed,  ante,  529. 

As  to  how  far  a  man  may  steal  his  own  goods,  see  ante^  529. 

As  to  how  far  bailees  are  liable,  see  antCf  527  to  531. 

Though  the  owner  be  imknown,  provided  there  be  a  property,  it  is  lar- 
ceny to  steal  it ;  and  the  indictment  wiU  lie  for  stealing  tne  goods  of  a  pei^ 
son  unknown.  1  ffalej  512;  see  post,  581.  As  to  stealing  a  shroud,  see  ante. 
Vol.  I.  p.  402. 

And  see  further  as  to  who  may  be  considered  as  the  owner,  and  the  mode 
of  describing  him  in  the  indictment,  oos/,  580. 

If  one  stealeth  another  man's  goods,  and  afterwards  another  stealeth  the 
same  from  liim;  the  owner  may  charge  tlie  first  or  second  felon  at  his 
choice.  Dali,  c,  162. 

Thomas  Jones  was  indicted  for  stealing  five  pheasants  restrained  of  their 
natural  liberty,  the  property  of  A.  Fountain.  It  appeared  on  the  evidence, 
that  Fountain  was  an  alehouse-keeper,  and  not  a  qualified  person  to  keep 
or  to  slioot  game ;  and  that  he  bred  these  pheasants  for  sale.  And  it  was 
objected,  on  behalf  of  the  prisoner,  that  F.,  not  being  a  qualified  penon, 
could  have  no  property  in  the  pheasants,  nor  any  legal  possesaion  sufficient 
to  support  the  indictment;  that,  by  the  several  statutes  relating  to  the  game 
laws,  unqualified  persons  are  forbidden,  under  certain  penidties,  to  nave 
pheasants  in  their  possession ;  and  that,  by  one  of  those  statutes,  authority  is 

fiven  to  a  justice  of  the  peace  to  take  away  from  such  person  any  pheasant 
e  may  have  in  his  possession.     But  GrosCy  J.,  held,  that  it  was  simiciently 
legal  possession  for  tlie  purposes  of  the  indictment;  and  the  prisoner  was 


The  Owner. 
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convicted. 
MS.  {K). 

An  alien,  whose  sovereign  is  in  amity  with  the  Crown  of  England,  re-  aUcd. 
siding  here,  and  receiving  the  protection  of  the  law,  oweth  a  local  allegi- 
ance to  the  Crown  during  the  tune  of  his  residence ;  and  if,  during  that  time, 
he  conmiitteth  an  offence,  he  shall  be  liable  to  be  punished  for  the  same, 
even  as  a  natural  bom  subject.  For  his  person  and  personal  estate  are  as 
much  under  the  protection  of  the  law  as  the  natural-bom  subject's;  and, 
if  he  is  injured  in  either,  he  hath  the  same  remedy  at  law  for  such  injuiy. 
Fost.  185. 

So  also  an  alien,  whose  sovereign  is  at  enmity  with  us,  living  here  under 
the  King's  protection,  committing  offences,  may  be  proceeded  against  in 
like  manner;  for  he  oweth  a  temporary  local  allegiance,  founded  on  that 
share  of  protection  he  receiveth.  FotL  185.  See  titte  'ftlicns,  Vol.  I. 

It  is  generally  said,  that  larceny  cannot  be  committed  of  that  wherein  WsUb,  wreck.  Ate 
none  have  any  detemunate  property,  as  of  treasure-trove,  wails,  &c.,  till 
seized.  The  same  was  said  of  wreck ;  but  now  the  legislature  has,  by  sta- 
tute 7  &  8  Geo.  IV.  c.  29,  s.  18,  19,  protected  the  owners  of  property  in  this 
state  against  the  odious  plunderers  of  it  And  indeed  there  seems  to  be 
some  incorrectness  in  the  generality  of  the  position  with  respect  to  the  other 
things  mentioned.  As  to  waifs,  treasiu'e-trove,  &c.,  the  lord  has  no  deter- 
minate property  in  them,  till  seizure ;  but  the  true  owner,  though  imknown, 
who  has  lost  or  bebn  robbed  of  the  things  themselves,  has  still  a  property  in 
them.  1  Hawk,  c.  33, «.  24 ;  1  Hale,  510 ;  2  EasVsP,  C,  606. 

Where,  indeed,  the  circumstances  of  the  case  furnish  a  presumption  of  an 
intended  dereliction  of  such  property  on  the  part  of  the  owner,  there  no 
larceny  can  be  committed  before  seizure  by  the  lord,  because  the  taking  is 
not  invUo  dommo.  See  title  ^ttras,  Vol.  II.  See  further,  as  to  steaBng 
property  found,  pott,  537. 


(5)  A{a{n0t  Olonn'tf  SoiiMit 

The  taking  must  be  against  the  will  of  the  owner. 

The  primary  inquiry  to  be  made  is,  whether  the  taking  were  hvito  dcmh-  Th*  taking  mutt 
no,  f .  e,  without  the  wm  or  approbation  of  the  owner,  for  this  is  of  the  very  SwnSSiria 
essence  of  larceny,  and  its  kmdred  offence  robbery.  And  therefore,  where 
one  Salmon  conspired  with  M'Daniel  and  other  persons  to  procure  two 
others,  ignorant  or  the  design,  to  rob  him  on  Che  highway,  in  order  to  pro- 
cure to  tnemselres  the  rewud  efven  by  act  of  Parliament  for  apprehending 
robbers  on  the  highway ;  and  he  accordingly  went,  in  pursuance  of  wlA 
agreement,  to  tiie  place  appointed,  where  the  supposed  robbery  was  effect- 
ed; the  case  was  holden  not  to  amoimt  to  felony,  n,  v.  M^DaniA  and  otherw, 
(Hd  BaOey,  1755,  F^,  121 ;  2  East's  P.  C.  665,  S.C. 

Yet,  in  another  case,  one  Korden,  having  been  informed  Chat  one  of  the 
early  stage-coaches  had  been  frequently  robbed  near  the  town,  by  a  singie 
highwayman,  resolved  to  use  his  endeavours  to  apprehend  him ;  for  whieli 
purpose  he  put  a  little  money  and  a  pistol  into  his  pocket,  and  attended  the 
coach  in  a  post-chaise,  till  the  highwayman  approached  ihe  carriages,  and, 
presenting  a  weapon,  demanded  ue  money  of^tne  passengers.  Noraen  gave 
him  his  money;  and  tiien,  Jumping  out  of  the  chaise,  with  his  pistol  in  his 
hand,  with  the  assistance  of  some  others  took  the  highwayman.  This  was 
mled  deariy  to  be  robbery,  and  the  folon  was  convictea.  For  thi9  case 
Aflfered  widely  firom  the  fbrmer;  there  was  no  previous  concert  with  the 
Ingliwmnan.  directly  or  through  the  medium  or  others,  that  the  robbery 
shonld  ne  effected,  or  any  thin?  to  lessen  the  danger  of  the  attempt  Nor- 
den'*  can,  Old  Bailey,  1754 ;  FoH,  129;  2 EasfM  P,  C.  666. 

Where  a  servant,  heme  solicited  to  become  an  accomplice  in  robbing  his 
master't  house,  informrahis  master  of  it,  and  the  master  therei^on  told  him 
to  cany  on  the  cfiSur,  consulted  to  his  opening  the  door  leading  to  the  pre- 
mises, and  to  his  being  with  the  robbers  during  the  robbery,  and  also  marked 

M  N  2 


Uartcni)  at  tS^mon  lUiu.  [i-w- 

bis  property,  and  laid  il  in  a  plai^u  nherc  thcrn1>l>cr*wcrccxpcetodlDc^cnnc; 
It  van  Duldcii,  that  this  conduct  of  the  master  wm  no  defenw  to  an  iudiel- 
ment  againut  the  robbers.  R.  v.  Esgingttm,  2B.^P.  508 ;  2  Eaili  P.  C.  «fiC, 
496;  2£corA,913, 

If  the  poods  be  (akcn  with  tlie  conacut  or  privity  of  tlie  wife,  no  lorcccy 
nill  be  comniitlct).  1  Leach,  ■17;  see  anie,  629,  531. 


must,  to  conaiitute  larceny,  bi;  witli  a/r- 
me  of  the  takii]§;. 

1  Felony  in  always  accompanied  with  an  evil  intention,  and  tliereforc  ihftll 
not  Iw  imputed  to  a  mere  mistake  or  niisanimad version ;  as,  where  Demmi 
break  opi'n  a  door  in  order  to  execute  u  warrant,  which  will  not  junlify  micb 
a  procueding ;  tor  in  such  case  there  is  no  /etonioui  iiitenlioa.  1  Henek.  c.  25, 

For  it  ii  the  mind  that  mnkei  the  taking  of  another's  goods  to  be  fflony. 
or  ft  bare  trespaiii  only ;  hut  because  the  variety  of  circumstances  ia  so  great, 
and  the  complication  thereof  so  mingled,  that  it  ia  impniisible  to  prescribe 
"    '        '  evidencing  a  felonious  intent,  or  the  contrary;  the 


uune  must  be  left  to  tlie  due  and  attentive  coniidcralton  of  tli«  judge  i 

jury ;  wherein  the  beat  rale  !»,  in  doubtful  matters,  rathw  to  incline  to  »• 

'^ttal  than  conviction.     Only,  in  general,  it  may  be  ohserved,  that  tlte  o 


ouittal 
dinaiy 


discovery  of  a  felonious  intent  is,  the  party's  doing  it  siecretly,  i 
ing  edarged  willi  the  goods,  denying  iL  1  }iaie,SO^;  ante,  527 ;  poH,  530. 

And  if  goods  be  taken  on  claim  of  right  or  property  iu  them,  it  will  be  no 
felony;  at  the  same  time,  it  is  matter  of  evidence  whether  llicy  were  Wm 
fide  so  taken,  or  whether  they  were  not  taken  from  the  person  actually  poa- 
(esain^  (hem,  with  a  thievinfi  and  feltmious  intent.  And  dierefore,  obtain- 
ing poisession  of  goods  by  a  fraudulent  claim  of  right,  or  by  a  fruudulcal 
pre  tenet!  of  law,  and  then  running  away  with  thi>m,  would  he  a  feluny. 
1  Hale.  507  ;   I  Ifatck.  c.  33,  i.  8 ;  Farr'i  catt,  Ktl  43. 

Ill  a  late  case,  the  prisoner  had  set  wires,  in  which  gamci  wan  caiieht. 
The  prosecutor,  a  game-keeper,  took  them  away,  for  the  use  of  the  lord  of 
the  manor,  while  the  prisoner  was  abaenL  Tlw  prisoner  demanded  bin 
wim  and  game,  witli  mermcei,  and,  under  the  influence  of  fear,  the  prose 
mdpr^ve  them  up.    The  jmy  found,  duit  Ac  priaonar  acted  ander  %  hmj 
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bone,  not  with  an  intent  to  steal  it,  but  only  to  get  off  more  convenienUy  the  feloni- 
with  the  other  property ;  this  was  held  not  to  be  a  stealing  of  the  horse.  H.  ous  intent. 
V.  Crump,  1  a^P.  N.  P.  C.  658. 

Clandestinely  taking  away  articles,  to  induce  the  owner  (a  girl)  to  fetch 
them,  and  thereby  to  ^ve  the  prisoner  an  opportunity  to  solicit  her  to  commit 
fornication  with  him,  is  not  felonious.  R.  v.  Butterworthf  R.  ^  R,  C.  C,  420. 

It  depends  also  on  circumstances  what  offence  it  is  to  force  a  man  in  the 
possession  of  goods  to  sell  them ;  if  the  defendant  takes  them,  and  throws 
down  more  than  their  value,  it  will  be  evidence  that  it  was  only  trespass ;  if 
less  were  offered,  it  would  probably  be  regarded  as  felony.  1  East's  R!ep,  615, 
616. 

And  it  seems,  that  the  taking  may  be  only  a  trespass,  where  the  ori- 
ginal assault  was  felonious.  Thus,  if  a  man  searches  the  pockets  of  an- 
other for  money,  and  finds  none,  and  afterwards  throws  the  saddle  from  his 
horse  on  the  ground,  and  scatters  bread  from  his  packages,  he  will  not  be 
p:uilty  of  robbery;  2  Easfs  P.  C,  662;  though  he  might  certainly  have  been 
indicted  for  feloniously  assaulting  with  intent  to  steal,  for  that  offence  was 
complete. 

A  taking  by  mere  accident,  or  in  joke,  or  mistaking  another's  property 
for  one's  own,  is  neither  legally  nor  morally  a  crime.  2  Hale,  507,  509. 

It  is  said  by  Lord  Hale,  if  one  man  take  another  man's  com  or  hay,  and   Mixing  good*  with 
minsle  it  with  his  own  heap  or  cock;  or  take  another  man's  cloth,  and  em-  °***"** 
broider  it  with  silk  or  gold;  such  other  person  may  re-take  the  whole  heap 
of  com,  or  cock  of  hay,  or  garment  and  embroidery  also ;  and  this  re-taking 
is  no  felony,  nor  so  much  as  a  trespass.  1  Halt,  513. 

It  18  laid  down,  that  if  a  party  lose  his  goods,  and  another  find  them,   Finding, 
though  he  convert  them,  animo  furandi,  to  his  own  use,  yet  it  is  no  lar- 
ceny, for  the  first  takmg  was  lawfiil.  3  Inst,  108;  1  Hawk,  c.33,  s,2;  2 
Rttss.  100. 

And,  it  is  laid  down,  if  A.  finds  the  purse  of  B.,  in  the  highway,  and 
takes  it  and  carries  it  away,  and  hath  all  the  circumstances  that  may  prove 
it  to  be  done  ammofurafuU,  as  denying  it  or  secreting  it,  yet  it  is  not  felony. 
1  Hale,  506. 

It  is  observed  by  Mr.  Russell,  that  the  doctrine  of  a  taking  by  finding 
must  be  admitted  with  great  limitation,  and  must  be  understood  to  apply 


subject  of  the  indictment,  and  rode  on  tention  to  return  for  them,  or  to  make 
them  to  Lechlade,  about  thirty-two  or  any  farther  use  of  them.  Upon  this  find- 
thirty- three  miles  off,  where  they  car-  ing,  at  a  conference  first  in  Easter,  and 
ried  them  to  difierent  inns,  and  left  them  afterwards  in  7'riit%  term,  1801,  the 
in  care  of  the  ostlers,  directing  them  to  }\id^%{diuefUienteQrou,i,,et  dubitante 
clean  and  feed  them,  and  saying  that  Lord  Alvanley,)  held  it  to  be  only  a  tres- 
they  should  return  in  three  hours.  In  pass  and  no  felony.  For  there  was  no 
the  course  of  the  same  day,  tlie  prison-  intention  in  the  prisoners  io  change  the 
ers  were  taken  at  a  distance  of  fourteen  property,  or  make  it  their  own ;  but  only 
miles  firom  Lechlade,  walking  towards  to  use  it  for  a  special  purpose,  i,  e.  to 
Farriogdon  in  Berkshire,  in  a  direction  save  their  labour  in  travelling.  The 
from  Lechlade.  The  jury — being  directed  judge  who  dibsented  thought  &ete  was 
to  consider,  whether  the  prisonem,  when  no  intention  to  return  tlie  horses  to  the 
they  took  the  horse  and  mare,  intended  owner,  but,  for  ought  the  prisoners  cen- 
to make  any  further  use  of  them  than  to  cerned  themselves,  to  deprive  him  of 
ride  them,  for  the  purpose  of  assisting  them.  But  the  rest  agreed  that  it  was  a 
them,  on  dieir  journey  towards  the  place  question  for  the  jury ;  and  that  if  they 
where  they  were  going,  and  then  to  leave  had  found  the  prisoners  guilty  generally 
them,  to  be  recovered  by  the  owner  or  not,  upon  this  eridence,  the  verdict  could  not 
as  it  might  turn  out;  or  whether  they  have  been  questioned.  R.  v.  PhiUppsand 
intended  to  return  to  Lechlade,  and  make  Strong,  2  East's  P.  C.  662. 
any  further  use  of  them ; — ^found  the  pri-  However,  in  all  these  cases,  the  con- 
soners  guilty;  but  added,  they  were  of  current  conduct  of  the  person  accused 
opinion  that  the  prisoners  meant  merely  must  be  considered,  for  the  purpose  of 
to  ride  them  to  Lechlade,  and  to  leave  determining  whether  or  not  the  act  done 
them  there ;  and  that  they  had  no  in-  by  him  be  felony. 


S3S  "iMtaxm  at  <£«mraon  latu.  ina;. 

Tnc  rr.i.t)!(t-     only  whrre  llie  liuder  really  Inlicvi-t  Oie  gooAi  Xii  li«vc  Iwen  Unt  bj  tht! 
OL'*  isTENT.      oimn,  and  do«B  uot  ixiliHit  a  reLuniuiu  taking  uii(1<^t  mieh  ■  ptviroco.  2 

Rnu.  C.  ^M.  100;  1  Hale,  506. 

It  will  not  avail,  therefore,  if  a  man'i  goods  be  in  a  place  in  which  ordin- 
ar&j  Doil  lawfiiUv  Ihey  stv  or  may  b«  plumed,  a  pereon  take  tliem  alHiao 
fimmdi.  1  //a/^,  506. 

Bui  even  ir  the  place  where  the  goods  arc  found  u  not  one  ia  wUd)  or- 
dinarilf  they  woukf  be  depudted,  dmunataDces  uay  shew  the  t«k^  lo 
have  been  ^lonioua.   1  llaU,  500. 

llxMi  where  a  man  hid  a  piine  of  maney  in  his  com-^now,  anil  hit  •««■ 
V*nt  finding  it,  took  part  :  if{  by  circumslunces,  it  can  appear  he  knew  hia 
tnoater  laid  it  there,  it  is  felony:  but  then  the  cirnimmaiices  tniut  be  pit^ 
nanl  >  vtherwiw  it  may  be  reasonably'  inteiprelcd  lo  be  a  bare  findiu^,  In?- 
cauw  the  purse  was  deposited  in  so  uuususJ  a  place.  3  Eml't  F.  C  064;  3 
Hall,  ,'.07. 

But,  where  a  gentleman  left  a  trunk  in  a  hackney  cuacli,  and  the  coach- 
mMi  tijok  and  convrrled  it  lo  his  own  use;  it  was  held  felony:  fur  he  Inuat 
luivv  known  »b>^rc  he  tuuk  up  the  geiiilemau  sjid  his  trunk,  and  wb«ra  b« 
set  htm  down ;  and  therefore  he  ousht  to  have  restored  it  l«  him.  Jt.  v.  tMmi, 
3EatftP.C.66i;  2Riia.  C.^M.  101;  asti  R.  v.  Wn«He,  iLeaeh.AU; 
tEiuft  P.  C,66(,S.C. 

Sue  a  ciirioua  ciise  of  a  conversion,  with  a  felonious  intcnt,iif  alatg««iau 
gT  money  found  in  a  bureau,  which  liad  been  delivered  l<i  a  Mipenm  fbr 
the  purpi»e  of  being  repairi-d.  and  where  lie  was  considered  guilty  of  buv 
ceny.  8  t'et.  105;  2I,fach,  952. 

If  a  man's  horse  bo  upon  a  common  where  he  has  a  right  Iv  piU  liini, 
and  another  take  the  horse  with  itAeai  to  steal  it,  it  is  no  finding,  but  a 
felony.  I  Ualf,  506.  So,  also,  if  the  horse  stray  into  a  neighbour's  grannd 
trr  common,  it  ia  felony  in  him  drat  go  taltes  him.  Id.  2  EaU'iP,  C.  SlH. 

If  A.'s  sheep  stray  into  B.'a  flock,  and  B.  drives  it  along  witli  his  flock, 

and  by  hare  mistake  shears  tt,  this  taking  is  not  a  felony ;  out  if  h*  kiMW  it 

to  bo  another's,  and  marks  it  with  his  mark,  this  is  an  evidence  of  fUony. 

1  IMf,  S07.    See  liirther,  as  to  waifs,  &b,  antf,  535. 

IktinK  in  in  Bnt,  nevertheless,  doing  it  openly  and  avowediv  doth  not  excuse  from 

'n.S.''p*i'i'ih^'i«  «     Wmtf-     As,  where  a  moo  came  to  Sniithfield  maiXct  to  sell  a  home,  and  « 

(u'bfli'y.  iookey  coining  thither  to  buy  n  horse,  the  owner  delivered  hin  hnn*  !■>  Iliv 

]DCk«y  to  ride  lip  and  down  tlic  market  ti>  try  Ilia  pacei;  but  instead  of  that 

Ute  jockey  rude  away  with  the  liorse:  this  wis  adjudged  feluny.   KrLi2. 

Bo,  where  a  nenon  came  into  a  semDHlran's  ibon.  and  cheamned  mods. 
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of  real  neceasHy,  which  may  and  do  sometimes  exist  under  the  hest  regu- 
lated governments.  A  false  sense  of  shame  has  sometimes  tempted  per- 
sons, otherwise  well  disposed,  to  the  commission  of  these  offences.  Some- 
times, it  is  to  be  feared,  they  have  been  driven  to  it  by  the  cruel  and  un- 
feeling conduct  of  others,  who  are  in  such  instances  more  just  objects  of  se- 
varity  than  the  unhappy  sufferers.  2  Easfi  P.  C.  699;  1  Hawk,  c,  23,  a,  30. 

The  felonious  quality  consists  in  the  intetUian  of  the  prisoner  to  defraud 
the  owner,  and  to  apply  the  thing  stolen  to  his  own  benefit  or  use.  See  2 
Stark,  an  Evidence^  827.  The  intent  need  not  be  lucri  catud.  In  a  late 
singular  case  on  this  point,  it  was  determined,  that,  where  a  servant  clandes- 
tinely took  his  master's  com,  though  to  give  it  to  his  master's  horses,  he  was 
euilty  of  larceny,  the  servant  in  some  degree  being  likely  to  diminish  his 
Ubour  thereby.  R.  v.  MoHU,  R,^R,C.  C.  307;  ante,  513;  and  sec  R.  v. 
Fan  Murgen,  K^R,  C.  C  118. 

On  an  indictment  for  larceny  by  a  servant  in  stealing  his  master  s  plate, 
it  appeared  that,  after  the  plate  m  question  was  missed,  but  before  com- 
plaint was  made  to  a  magistrate,  the  prisoner  replaced  it;  and  it  was  prov- 
ed by  a  pawnbroker,  that  the  plate  had  been  pawned  by  the  prisoner,  who 
had  redeemed  it;  but  the  pawnbroker  also  stated  that  the  prisoner  had  on 
previous  occasions  pawned  ]^te  and  afterwards  redeemed  it  HuUock^  B., 
{Holroffd,  J.,  bein?  present,)  left  it  to  the  jury  to  say,  whether  the  prisoner 
took  the  plate  wim  mtent  to  steal  it,  or  whether  he  merclv  took  it  to  raise 
money  on  it  for  a  time  and  then  return  it;  for  that,  in  the  latter  case,  it  was 
no  larceny.  The  jury  acquitted  the  prisoner.  R,  v.  Wright,  Old  Bailey ,  1828. 
Car.  C.  L.  278-9. 

It  is  sufficient  if  the  prisoner  intend  to  appropriate  the  value  of  the 
chattel,  and  not  the  chattel  itself,  to  his  own  use,  as  where  the  owner  of 
goods  steals  them  from  his  own  servant  or  bailee  in  order  to  charge  him  with 
die  amount  ante,  529. 

Taking  away  a  sheep  for  the  purpose  of  killing  it,  with  an  intent  to  steal 
^peeri  ef  ths  earease,  and  not  for  the  purpose  of  getting  the  sheep  in  a  live 
state  mto  the  party's  complete  possession  or  dominion,  was  held  not  an  as- 
portation to  sustain  an  indictment  under  the  14  Geo.  II.  c.  6,  for  stealing 
the  live  sheep.  R.  v.  WilUanu,  R.  ^  M.  C.  C.  107;  poU,  572. 

The  mUntum  must  exist  at  the  time  of  the  takma,  and  no  subsequent  fe- 
lonious intention  will  render  the  previous  taking  felonious;  as,  where  goods 
are  removed  bv  the  prisoner  dunng  a  fire,  with  intent  to  preserve  them  for 
the  owner,  ana  he  afierwardt  determine  to  appropriate  them  to  his  own  use ; 
2Eaet*iP.  C.  694;  or,  where  a  bailment  is  procured  without  any  felonious 
intent  on  the  part  of  the  bailee,  and  he  afterwards,  and  before  the  determi- 
nation of  the  bailment,  converts  the  property,  this  will  not  be  larceny.  Easts 
P.  C.  594, 837;  R.8fR.C.  C.  441 ;  and  see  ante,  528. 

In  aD  cases  of  larceny,  the  questions,  whether  the  defendant  took  the  ^oods 
knowingly  or  by  mist^e;  whether  he  took  them  hon&fide  under  a  claim  of 
right,  or  otherwise ;  and  whether  he  took  them  with  an  intent  to  return  them 
to  the  owner,  or  to  deprive  the  owner  of  them  altogether,  and  to  ap|>ropriate 
or  convert  them  to  his  own  use— are  questions  entirely  for  the  consideration 
of  the  jury,  to  be  determined  by  them  upon  a  view  of  the  particular  facts  of 
the  case.  1  Leach,  418;  2  East's  P.  C.  685;  1  Hale,  504;  aMte,5S6. 

Possession  of  stolen  property  recenUy  after  its  loss,  if  unexplained,  is  pre- 
sumptive evidence,  that  the  party  in  possession  stole  it;  but  after  a  lapse  of 
sixteen  months  from  the  loss,  a  person  will  not  be  cailed  upon  to  account 

for  the  manner  in  which  the  property  came  into  his  possession.  R,  v. , 

2C.4rP'  459;  R.  v.  Stimpswt,  2  C.  ^  P.  415.  And  see  as  to  returning  the 
goods  mUe,  533,  538. 


THE  FELONI- 
OUS  INTENT. 


What  Ui«  intent 
muitbe. 


Intention  mint 
exteattimeof 
taking. 


Intention,  a  ques- 
tion for  jury. 


Utaiitiiii  bit  ^fltuK.  [II.  (i). 

n.  Uarttng  mm'bt'a  by  ^talute. 

The  offence  of  Inrcctiy  at  caminnn  law  baa,  from  liiiii!  to  lime,  bceii  con- 
sidered by  the  legislature  lo  be  of  too  roiiliiipd  a  dfsi^ription  for  iJie  prok-e- 
tioD  of  property,  and  the  punishment  of  offender*:  consequently,  KUliitM 
liave  been  CDnatantly  ponen,  extending  the  offence  lo  different  pcraoiu  nnd 
kinds  of  property,  not  coining  within  the  strict  definitioii  uf  thV  u&nee  at 
common  la*,  and  alau  imposing  heavier  piiniBhmcnte  in  aggraviilod  cuirH 
of  larceny,  as  regards  (he  slealing  from  the  person  and  pariJcxiUir  plautn. 

We  wfll  consider  the  offence  of  larceny  as  e:(tend('d  by  these  statutes,  r> 


1.  7»f  Repeal  of  Prior  Statutet  by  the7^S  Geo.  IF.  c.  27,  540  to  350. 
8.  The  Genrral  Clauni  of  the  Siatutt  7^8  Geo.  IV.  c.  29,  bring  the 

Oeneral  CumolidaI'mg  Statute  relative  to  Larceny,  550  to  SS€. 

3.  The  Perion  Committing  LareeHg,  55G  to  56j. 

4.  The  Properli,  Stokru,  564  to  573. 

2.  The  Purioujron  whom  Stolen,  573. 

8.  Th»  Pbterfrorn  whrnre  Sloleii,  574  to  578. 


(1)  Btie  Reptfll  o(  ^tiot  StatutrS,  by  7  ^-  6  Geo.  IV,  c.  ST, 

The  statute  7  &  8  Geo.  I V.  c,  27,  intituled,  "  An  Act  for  repealing  vkrioiw 
Btatutea  in  England  rebitive  t«  the  benefit  of  clergy,  and  to  lureeny,  and 
ntlier  oflences  connected  therewith,  and  to  malicious  iiijuriea  lo  proper^, 
and  ta  remedies  against  tlie  loindred,"  passed  list  June,  1827,  reciting, 
that  '  it  is  expedient  \a  repeal  various  atatulea  now  in  force  in  that  pwt  oT 
the  muted  kingdom  cabled  Eneland,  relative  to  the  beiurfit  of  clergy;  and  il 
is  also  expedient  lo  repeal  ranmia  stalut««  relative  to  larceny,  uidothrr  of- 
fence»  nf  stealing,  mid  to  burglary,  robbery,  and  threitla  for  the  purpmc  of 
robbery  or  of  eNtortion;  and  to  embezzlement,  falbe  pretences,  and  the  re- 
ceipt (^stolen  property,  in  order  (bat  [lie  proviaioiia  contained  in  thosF  stB' 
tutcB  ni«y  be  amended  and  cotiiolidated  mto  one  acli  and  it  is  also  r-xp«- 
dient,  with  the  same  view,  to  repeal  various  Ktututes  relative  to  iuaIici>Hui 
iiijuries  to  property ;  and  also,  with  the  same  lietr,  to  repeal  various  ■totutcs 
relativG  to  remedies  against  the  himdred,'  enacts,  "Tlialaomuch  of  a  chai^ 
tflR  W  atitnte  mode  m  the  njnth  year  of  Qib  re%ii  of  King  Heni?  Um  Tlii*^ 
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third  year  of  the  same  reign,  as  relates  to  servants  taking  and  spoiling  the      repeal  op 
goods  of  their  masters  after  their  death ;  and  an  act  passed  in  the  first  year       statutkr. 
of  the  reign  of  king  Henry  the  Seventh,  intituled  "  An  Act  against  unlaw-   i  Hen.  7,  c  7. 
fill  hunting  in  forests  and  parks;"  and  an  act  passed  in  the  fourth  year  of  4  Hen. 7,  c.13. 
the  same  reign,  intituled,  *<  An  Act  to  take  away  the  benefit  of  clergy 
from  certain  persons;"  and  an  act  passed  in  the  twenty-first  year  of  the  '2iHen.8,c.7* 
reifn  of  king  Henry  the  Eighth,  intituled  *^  An  Act  for  the  punishment  of 
such  servants  as  shall  withdraw  themselves,  and  go  away  with  their  mas- 
ters' or  mistresses'  caskets  and  other  jewels  or  goods  committed  to  them  in 
trust  to  be  kept;"  and  an  act  passed  m  the  same  year,  intituled  "  An  Act  si  Hen. 8.  c.  11. 
for  restitution  to  be  made  of  the  goods  of  such  as  shall  be  robbed  by  felons;" 
and  an  act  passed  in  the  twenty-third  year  of  the  same  reign,  intituled,  S3Heo.8,c.i. 
*'  An  Act  that  no  person  committing  petty  treason,  murder,  or  felony,  shall 
be  admitted  to  his  clergy  under  subdeacon ;"  and  an  act  passed  in  the  same  83 Hen. 8,  c.  11. 
year,  intituled  <'  An  Act  for  breaking  of  prison  by  clerks  convict;"  and  an 
act  passed  in  the  thirty-first  year  of  the  same  reign,  intituled  "  An  Act  3i  Hen.  8,  c.  i, 
against  fishing  in  ponds;"   ana  an  act  passed  in  the  thirty-third  year  of  the  33HC11.8,  c.  1. 
same  reign,  intituled  "An  Act  concerning  counterfeit  letters,  or  privy 
tokens,  to  receive  money  or  goods  in  other  men's  names ;"  and  an  act  passed  34  &  35  Hen.  8, 
in  the  thirty-fourth  and  thirty-fifth  years  of  the  same  reign,  intituled  "  An  ^  '*• 
Act  for  a  certificate  of  convicts  to  be  made  into  the  King's  Bench;"  and  an  35  Hen.  8,  c  17. 
act  passed  in  the  thirty-fifth  year  of  tlie  same  reign,  intituled  "  An  Act  for 
the  preservation  of  woods;"  and  an  act  passed  in  the  thirty-seventh  year  of  S7Hfln.8.c.0. 
the  same  reign,  intituled  "An  Act  against  burning  of  frames;"  and  so  S7Heo.8.  c.8,i.s. 
much  of  an  act  passed  in  the  same  year,  intituled  "  An  Act  that  an  indict- 
ment lacking  these  words,   Vi  et  Armis,  shall  be  sufficient  in  law,"  as  re- 
lates to  persons  stealing  any  horse,  gelding,  mare,  foal,  or  filly;  and  so  much  1  Rd-c^  c.  is*  i.io, 
of  an  act  passed  in  the  first  year  of  the  reign  of  king  Edward  the  Sixth,  in-  ^^ 
tituled  "  An  Act  for  the  repeal  of  certain  statutes  concerning  treasons,  fe- 
lonies, &c.,"  as  relates  to  house-breaking,  robbing,  horse-stealmg,  and  sacri- 
lege, and  to  the  allowance  of  the  benefit  of  clergy  in  any  case  therein  men- 
tioned; and  an  act  passed  in  the  second  and  third  years  of  the  same  reign,   2  &  3  Ed.  0,  c  33. 
intituled  "  An  Act  that  no  man  stealing  horse  or  horses  shall  enjoy  the  be- 
nefit of  his  clergy;"  and  an  act  passed  in  the  fifth  and  sixth  years  of  the  5&6Ed.6,  en. 
same  reign,  intituled  "  An  Act  that  no  man  robbing  any  house,  booth,  or  •  Sk, 

tent,  shaU  not*  be  admitted  to  the  benefit  of  his  clergy ;"  and  so  much  of  an   4  dc  5  P.  dc  M.  c.  4. 
act  passed  in  the  fourth  and  fifth  years  of  the  reign  of  king  Philip  and  queen 
Mary,  intituled  "  An  Act  that  accessaries  in  murder  and  divers  felonies 
shall  not  have  the  benefit  of  clergy,"  as  relates  to  accessaries  to  any  rob- 
bery or  burning  therein  mentioned ;  and  an  act  passed  in  the  fifth  year  of  ft  EUs.  c.  10. 
the  reign  of  queen  Elizabeth,  intituled  "  An  Act  reviving  a  statute  made 
anno  21  H.  8,  touching  servants  embezzling  their  masters'  goods;  and  an-   5Elb.c.si. 
other  act  passed  in  the  same  fifth  year,  intituled  "  An  Act  for  the  punish- 
ment of  unlawful  taking  offish,  deer,  or  hawks;"  and  an  act  passed  in  the   8EUs.c.4. 
eighth  year  of  the  same  reign,  intituled  "  An  Act  to  take  away  the  benefit 
of  clergy  from  certain  felonious  offenders ;"  and  so  much  of  an  act  passed  in   13  EUs.  c.25,  t.  3, 
the  thuteenth  year  of  the  same  reign,  intituled  "  An  Act  for  the  reviving   >•»  ** 
and  continuance  of  certain  statutes,   as  alters  and  perpetuates  the  act  of  the 
thir^-fifUi  year  of  the  reign  of  king  Henry  the  Eighth,  hereinbefore  re- 
cited; and  so  much  of  an  act  passed  in  the  eighteenth  year  of  the  reign  of  I8EII1.  c.7* 
queen  Elizabeth,  intituled  "  An  Act  to  take  away  clergy  from  the  offenders 
in  rape  and  burglary,  and  an  order  for  the  delivery  of  clerks  convict  without 
purgation,"  as  relates  to  burglary,  and  to  persons  admitted  to  the  benefit 
of  clergy;  and  an  act  passed  in  the  twenty-seventh  year  of  the  same  reign,   87 Ells,  c  13. 
intituled  "  An  Act  for  the  following  of  hue  and  cry;"  and  an  act  passed  3iiais.c.4. 
in  the  thirty-first  of  the  same  reign,  intituled  "  An  Act  against  embezzling 
of  annour,  habiliments  of  war,  and  victual ;"  and  so  much  of  an  act  passed  31  EUs.  c.  12,  •.  ft. 
in  the  same  year,  intituled  "  An  Act  to  avoid  horse-stealing,"  as  enacts  that 
all  accessories  to  horse-stealing  shall  be  deprived  of  the  benefit  of  clergy; 
and  an  act  passed  in  the  thirty-ninth  year  of  the  same  reign,  intituled  "  An  sqeUi.  c  ift. 
Act  that  no  person  robbing  any  house  in  the  day  time,  althoiigh  no  person 
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be  therein,  shall  be  admitted  to  have  the  benefit  of  hb  dergy;*'  and  on  ac: 
passed  in  the  forty-third  year  of  the  some  reign,  intituled  "  Au  act  to  avukl 
and  prevent  divers  misdemeanors  in  lewd  and  idle  persons;"  and  an  act 
passed  in  the  same  year,  intituled  ''An  Act  for  the  more  peaceable  goven- 
ment  of  the  parts  of  Cumberland,  Northumberland,  Westmoreland,  and  the 
bishoprick  or  Durham;"  and  so  much  of  on  act  passed  in  the  second  year 
of  the  reign  of  king  James  the  First,  intituled  "  An  Act  for  the  better  'exe- 
cution of  the  intent  and  meaning  of  former  statutes  mode  against  shootiDg 
in*  guns,  and  for  the  preservation  of  the  game  of  pheasants  and  partridget, 
and  against  the  destro^-ing  of  hares  with  hare  pipes,  and  tracing  bores  in  the 
snow, '  as  relates  to  house  doves,  pigeons,  and  deer ;  and  an  act  passed  m 
the  third  year  of  the  same  reign,  intituled  "  An  Act  against  unlawful  bunt- 
ing and  stealing  of  deer  and  conies;"  and  an  act  passed  in  the  seventh  y«ar 
of  the  some  reign,  for  the  explanation  of  the  last  mentioned  act;  and  od  act 
passed  in  the  fifteenth  year  of  the  reign  of  king  Charles  the  Second,  in- 
tituled "  An  Act  for  the  punishment  of  unlawful  cutting  or  stealing  or  spoil- 
ing of  wood  and  underwood,  and  destroying  of  young  timber  trees;"  ondsQ 
act  passed  in  the  twenty-second  year  of  the  same  reign,  intituled  *•'  An  Act 
for  taking  away  the  benefit  of  cleniy  from  such  as  steal  cloth  firom  the  rack, 
and  from  such  as  shall  steal  his  Majesty's  ammunition  and  stores ;"  and  aa 
act  passed  in  the  twent^'-second  and  twenty-third  vears  of  the  same  rrigm, 
intituled  "  An  Act  to  prevent  the  malicious  burmng  of  houses,  sta^  of 
com  and  hay,  and  killing  or  maiming  of  cattle ;"  and  so  much  of  an  act 
passed  in  the  same  years,  intituled  "  An  Act  to  pre\'ent  the  delivery  imof 
merchants'  ships,  and  for  the  increase  of  good  and  serviceable  shipping, '  as 
relates  to  the  wilful  destruction  of  any  ship  by  any  of  tlic  persona  bekm^iiif; 
to  it,  as  therein  mentioned ;  and  an  act  passed  in  the  same  years,  intituled 
"  An  Act  for  the  better  preserx'ation  of  the  game,  and  for  securing  wamiu 
not  inclosed,  and  the  several  fishings  of  this  realm,"  so  far  as  relates  to  all 
subjects  therein  mentioned,  except  the  appointment  and  powers  €if  game- 
keepers, search  warrants,  and  the  description  of  persons,  who  are  thenbv 
declared  to  be  persons  not  allowed  to  have  or  keep  for  themselves  or  aajr 
other  person  any  guns,  bows,  greyhounds,  or  other  animals  or  thin^ 
tlierein  euuinerated ;  and  an  act  passed  in  the  third  year  of  the  reign  of  king 
William  and  queen  Mary,  intituled  **  An  Act  to  take  away  clergy  frufu 
some  offenders,  and  to  bring  others  to  punishment;"  and  so  nuich  of  an  ail 
jMissed  in  the  fourth  year  of  the  same  reign,  intit\iled  "  An  act  for  the  nii»ri' 
easy  discovery  and  conviction  of  such  ns  shall  destroy  the  game  of  this  kiiii:- 
doni,"  as  relates  to  pigeons  and  lisli,  and  to  persons  wrongfully  tisliing.  aiui 
to  all  instninients  and  engines  for  destmying  or  taking  fish,  and  to  the  burn- 
ing of  any  grig,  ling,  lieatli,  furze,  goss,  or  fern;  and  so  nuich  of  an  :u: 
jmssed  in  the  fourth  year  of  the  same  reign,  intitule<l  *'  An  act  for  re vi villi:, 
continuing,  and  exphiiniiig  several  laws  therein  mentioned,  which  an*  ex- 
pired and  near  expirinc:,"  as  explains  the  said  recited  act  of  the  third  yoar 
of  the  same  reign ;  and  the  whole  of  an  net  passed,  in  the  tenth  year  of  ilie 
reign  of  king  \Villiam  the  Third,  intituled  *'  An  Act  for  the  belter  appn*- 
hcnding,  prosecuting,  and  ])unisliing  of  felons,  that  commit  burglnrj-,  hoiu-k- 
breaking,  or  n)bbery  in  shops,  warehouses,  coach  liouses,  or  stables,  or  tiiai 
steal  horses,"  except  so  nnich  thereof  as  reljitcs  to  fees  for  discharging  n^ 
cognizances  and  drawing  bills  of  iiulietnu'nt,  and  to  defective  bills  of  in- 
dictment; and  the  whole  of  an  act  passed  in  the  first  year  of  the  reign  uf 
queen  Anne,  intituled  '*  An  Act  for  punishing  of  accessaries  to  felon iesuiul 
receivers  of  stolen  goods,  and  to  prevent  the  wilful  burning  and  destroyin.^ 
of  ships,"  except  so  much  thereof  as  relates  to  witnesses  on  behalf  of  the 
prisoner,  upon  any  trial  for  treason  or  felony;  and  an  act  passed  in  the  sixth 
year  of  the  same  reign,  intituled  '*  An  Act  for  repealing  a  clause  in  an  aci. 
mtituled  *  An  Act  for  the  b<*tter  apprehending,  prosecuting,  and  punishing 
felons  that  conmiit  burglaries,  house  breaking,  or  robberies  in  sho}>s,  ware- 
houses, coach  houses,  or  stables,  or  that  steal  horses;'  "  and  an  act  jKissifl 
in  the  tweliUi  year  of  the  **anie  reign,  intituled  *'  An  Act  for  the  nuire  cflec- 
tual  preventing  and  punishing  robberies  that  shall  be  committed  in  liou.se$ . 
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and  fo  moeh  of  an  act  passed  in  the  thirteenth  year  of  the  sfune  reign,  in-      bepbal  of 
titakd  "  An  Act  for  the  preserving  all  such  ships,  and  goods  thereof,  whidi       statutes. 
shall  happen  to  be  forcea  on  shore  or  stranded  upon  the  coasts  of  Uiis  king-  13  Ami.  c.  21. 
dom,  or  any  other  of  her  Majesty's  dominions,'    as  relates  to  any  person   i!?*^  ^  ^^'^  ^ 
upon  whom  any  goods  stolen  or  carried  off  from  any  vessel  in  ustrese  c.'i8,  ■.  4,  fi. 
shaU  be  found,  and  to  the  several  offences  touching  vesaels  in  distress  which 
are  therebv  made  capital  felonies;  and  so  much  of  an  act  passed  in  the   ioco.i,tt.2,c.ft, 
first  Tear  of  the  reign  of  king  Geoige  the  Pint  intituled  '*  An  Act  for  pre-  ••  ^  0* 
ventmg  tumults  and  riotous  assemblies,  and  for  the  more  speedy  and  eroo- 
tual  punishing  the  rioters,"    as  relates  to  any  rioters  demolishing  or 
pulling  down,  or  beginning  to  demolish  or  puU  down,  any  of  the  buHd- 
mgs  uerein  mentioned,   and  to  the  liability  of  the  inhaoitants  of  the 
hundred,  city,  or  town  in  which  the  damage  shall  be  done,  to  yield 
damaces  to  the  party  injured;  and  an  act  passed  in  the  same  year,  in-  iG«o.i,  ti.i, 
titulea  ''  An  Act  to  encourage  the  planting  of  timber  trees,  fruit  trees,   ^  ^ 
and  other  trees  for  ornament,  shelter,  or  profit,  and  for  the  better  preserva- 
tion of  the  same,  and  for  the  preventing  the  burning  of  woods ;"  and  the  whole  4  o«o.  i,  c.  il«  «• 
of  an  act  passed  in  the  fourth  year  of  the  same  reisn,  intituled,  "  An  Aet  <*i>^**7* 
for  the  further  preventing  robbery,  burglary,  and  ouer  felonies,  and  for  die 
more  effectual  transportation  of  felons  and  unlawfiil  exporters  of  wool,  and 
for  declaring  the  law  upon  some  points  relating  to  pirates,"  except  so  much 
thereof  as  relates  to  the  trial  <tf  putusy,  felony,  or  robbenr  committed  within 
die  Admiralty  jurisdiction ;  and  an  act  passed  in  the  fifth  vear  of  the  same  ftOco.i,6.9B. 
reign,  intitule^  "  An  Act  for  the  further  punishment  of  such  persons  as  shall 
ui&wfully  kill  or  destroy  deer  in  parks,  paddocks,  or  other  inclosed  grounds  ;*' 
and  an  act  passed  in  the  sixth  year  of  the  same  reign,  intituled, ''  An  Act  to  6aeo.  1,  c.  16. 
explain  ana  amend  an  act  passed  in  the  first  year  of  his  Migee^'s  reign,  in« 
titnled,  *  An  Act  to  encourage  the  planting  of  timber  trees,  fruit  trees,  and 
other  trees  for  ornament,  shelter,  or  profit,  and  for  the  better  preservation 
of  the  same,  and  for  the  preventing  the  burning  of  woods ;'  and  for  the  bet- 
ter preservation  of  the  fences  of  such  woods;"  and  an  act  passed  in  the  ninth  9Qea.\,e,a, 
jetae  of  the  same  reign,  intituled,  "  An  Act  for  the  more  effectual  punishing 
wicked  and  evil-disposed  persons  ginng  armed  in  disffuise,  and  doinff  ii^jar 
riea  and  videnoes  to  the  persons  and  properties  of  his  Majesty's  subjects, 
and  for  the  more  speedy  bringing  the  offenders  to  justice;"  and  so  much  of  sceo-s,  cS5, 1.3. 
an  act  passed  in  the  second  year  of  the  reign  of  king  Georae  the  Second, 
intituled,  "  An  Act  for  the  more  effectual  preventing  and  further  punishment 
of  fovvery,  peijury,  and  subornation  of  perjury,  and  to  make  it  felony  to 
steal  bonds,  notes,  or  other  securities  for  payment  of  money,"  as  relates  to 
the  stealing  or  taking  by  robbery  any  orders  or  other  securities  therein  enu- 
merated ;  and  an  act  passed  in  the  fourth  year  of  the  same  reign,  intituled,  4  Geo.  s,  c.  as. 
**  An  Act  for  the  more  effectual  punishing  stealers  of  lead  or  iron  bars  fixed 
to  houses,  or  any  fences  belonging  thereunto;"  and  an  act  passed  in  the  6 Geo*  2,  c.37. 
aixth  year  of  the  same  reign,  intituled, ''  An  Act  for  making  perpetual  the 
several  acts  therein  mentioned,  for  the  better  regulation  of  juries ;  and  for 
empowering  the  justices  of  session  or  assizes  for  the  counties  palatine  of 
Chester,  Lancaster,  and  Durham,  to  appoint  a  special  jury  in  manner  there- 
in mentioned;  and  for  continuing  the  act  for  regulating  the  manu&cture  of 
doth  in  the  west  riding  of  the  county  of  York,  (except  a  clause  therein  con- 
tained) ;  and  for  continuing  an  act  for  the  more  eflRsctual  punishing  wicked 
and  evil-disposed  persons  going  armed  in  disguise,  and  for  other  puiposes 
therein  mentumedf;  and  to  prevent  the  cutting  or  breaking  down  tne  oank 
of  any  river,  or  any  sea-bank;  and  to  prevent  the  malicious  cutting  of  hop- 
binds  ;  and  for  continuing  an  act  made  in  the  thirteenth  and  fourteenth 
years  of  the  reign  of  king  Charles  the  Second,  for  preventing  theft  and  zar 
pine  upon  the  northern  borders  of  England ;  and  for  reviving  and  contino* 
ing  certain  clauses  in  two  other  acts  made  for  the  same  purpose;"  and  an  8 Geo. 2,  &  16, 
act  passed  in  the  eighth  year  of  the  reign  of  king  Geoige  the  Second,  inti- 
tuled, "  An  Act  for  Uie  amendment  of  the  law  relating  to  actions  on  the  sta- 
tute of  hue  and  cry;"  and  an  act  passed  in  the  same  year,  intitulad,  **  An  SGeo  2,  c8(k 
Act  focvendonng  the  laws  more  effectual  for  punishing  sufeb  persons  as  shall 


wIlJVi%  Biid  naliciouily  pull  donn  oi  desUoy  turnptkei  Tor  rrpuiring  lii^li- 
WBjs,  urJoclw,  or  other  wiirks  ereetedbyactofParlismentfor  making  riven 
OBvigablc,  and  for  utltcr  purposes  therein  inenlioned;"  and  an  act  paasal  in 
tlie  tenth  year  of  the  same  reign,  intiUUed,  "  An  Act  fin-  cnntinuiiig  bii  act 
for  the  more  etTectual  punishing  wicked  and  evil'digpnsed  persona  gomg 
armed  in  disguise,  ftnd  doing  injuries  and  liolences  to  the  penous  ■nd  pro- 
ucrlieB  of  his  Majesty's  Biibjects,  and  for  the  more  apcedy  bringing  the  <rf- 
lendcra  In  juslioe ;  and  for  continuing  two  clanses.  to  prevent  the  cutting  ur 
breaking  down  the  bank  of  any  river  nr  «ea-baiik,  and  to  prerc^nt  the  moU- 
doiu  cutting  of  hopbinds,  contained  in  nn  act  passed  in  the  sixth  year  of  liii 
present  Mojeaty's  reign;  and  for  the  mure  effectual  punishment  of  ncrMnn 
removing  any  materiala  used  for  securing:  marsh  or  sea  walls  or  banks,  and 
of  perMms  mHlicimisly  setting  un  fire  anr  mine,  pit,  or  d«Iph  of  cual  or  can- 
net  cool,  and  of  persons  unlawfully  hunting  or  taking  any  red  or  follow  dc«r 
in  forests  or  chasen,  or  beating  or  wounding  keeper*  or  other  oSren  in  fi>- 
resls,  chases,  or  parks ;  and  for  more  effectually  securing  the  breed  of  wild 
fowl,"  except  so  much  thereof  as  relnles  to  wild  fowl ;  and  soamchuf  onoct 
passed  in  the  eleventh  year  of  the  same  reign,  intituled,  "  An  Actforinuiisli- 
mg  such  persons  as  shall  do  injuries  and  nolencea  to  ibe  persons  ur  jiroptr- 
ties  of  his  Majesty's  subjecta,  with  intent  to  hinder  the  c^nrlation  of  com," 
OS  relates  to  the  liability  of  the  inhnbitunts  of  hundreds;  and  an  art  pasacd 
in  the  thirteenth  year  of  die  same  reign,  intituled,  "  An  Act  fur  furlbcr  and 
more  eSbclunlly  preventing  the  wilRd  and  malicious  destnictioD  of  cnllitriM 
and  cool  works ;  '  and  an  act  passed  in  the  fotirteenth  year  of  the  Mmw 
reign,  intituled,  "  An  Act  to  render  tlie  lawi  more  effectual  for  the  prevciu- 
iiiB  the  stealing  and  destroying  of  sheep  and  other  cattle  ;"  and  ati  octnan- 
edin  the  fifleenth  year  of  the  same  reign,  intituleid,  "  An  Act  to  explain  un 
act  mode  in  tlie  fourteenth  year  of  the  reign  of  his  present  Majesty,  ielitulml, 
'  An  Act  t«  render  the  Inws  more  effectual  for  preventing  the  sle«ling  nod 
deslroj^ng  of  sheep  and  other  catllei*"  and  an  act  passed  in  the  twenty-se- 
cond year  of  the  sanie  reign,  intituled,  "  An  Act  for  rcmedyiitg  incoflvr* 
niencea  which  may  haiipen  by  proceedings  in  actions  on  the  ttutntv  of  kue 
uitd  cry;"  and  wi  mueti  uf  oaiHct  pnMed  in  the  some  year,  far  (among  ntfacr 
pUtposes)  Bscertmning  the  method  of  levying  writs  of  execution  ngaimt  the 
iiihobiianls  of  hundreds,  as  relates  to  such  writs  and  the  prDceedlnjp  there- 
iiptin  ;  and  an  act  paxsed  in  the  twenty'fuurth  year  of  the  aaine  rcifn,  inti- 
tuled, "  An  Act  for  the  more  enin;tiiBl  preventing  of  robbcriea  ana  thcb 
i^on  »tiy  navigable  rivci^  poria  of  entry  or  discharge,  wharft  and  kcji  odr 
jMWl;'  md«]actpB(se4iat)wtvrairH3Miy<Mr  rfth>Hii»Ram.bifr- 
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underwood,  and  for  more  effectually  preventing  the  unlawful  destruction  repeal  of 
of  trees,"  as  relates  to  the  remedy  for  the  recovery  of  damages  against  statutes. 
the  inhabitants  of  the  adjoining  parishes,  towns,  hamlets,  villages,  or  places,  . 

and  to  the  punishment  of  the  several  offences  relating  to  trees,  and  to 
the  explanation  respecting   the  three  acts  of  king  George  the  First,  as 
therein  respectively  mentioned;"  and  so  much  of  an  act  passed  in  the  thir-  sog«o.2,  c.S4. 
tieth  year  of  the  same  reign,  intituled,  '<  An  Act  for  the  more  effectual  pu-  **  ^* 
nishment  of  persons  who  shall  attain  or  attempt  to  attain  possession  of 
goods  or  money  by  false  or  untrue  pretences ;  for  preventing  the  unlawful 
pawning  of  goods;  for  the  easy  redemption  of  goods  pawned ;  and  for  pre- 
venting gaming  in  public  houses  by  journeymen,  labourers,  servants,  and 
apprentices,"  as  relates  to  obtaining  by  false  pretence  or  pretences  any  pror 
perty  as  therein  mentioned ;  and  an  act  passed  in  the  thirty-first  year  of  31  Geo.  2*  c.  3&. 
the  same  reign,  intitutled,  ''  An  Act  to  continue  several  laws  therein  menr 
tioned,  for  granting  a  liberty  to  carry  sugars  of  the  growth,  produce,  or  mar 
nufiicture,  of  any  of  his  Majesty's  sugar  colonies  in  America,  from  the  said 
colonies  directly  into  foreign  parts,  in  ships  built  in  Great  Britain  and  na- 
vigated according  to  law ;  lor  the  preventmg  the  committing  of  frauds  by 
banknrots ;  for  giving  further  encouragement  for  the  importation  of  naviu 
stores  from  the  Britisn  colonies  in  America ;  and  for  preventing  frauds  and 
abuses  in  the  admeasurement  of  coals  in  the  city  and  liberty  of  Westminster; 
and  for  preventing  the  stealing  or  destroying  of  madder  roots ;"  and  an  act  2  Geo.  3,  c.29. 
passed  in  the  second  year  of  the  reign  of  king  George  the  Third,  intituled, 
''  An  Act  to  amend  so  much  of  an  act  made  in  the  nrst  year  of  the  reign  of 
king  James  the  First,  intituled,  '  An  Act  for  the  better  execution  of  the  in- 
tent and  meaning  of  former  statutes  made  against  shooting  in  guns,  and  for 
the  preservation  of  the  game  of  pheasants  and  partridges,  and  against  the 
destroying  of  hares  with  hare  pipes,  and   tracing  hares  in  the  snow,' 
as  relates  to  the  preservation  of  nouse  doves  and  pigeons,  by  making 
the  manner  of  convicting  such  person  or  persons  as  shall  offend  therein 
more  easy  and  expeditious;"  ana  an  act  passed  in  the  fourth  year  of  the  4 Geo. a,  c.  12. 
reign  of  king  George  the  Third,  intituled,  ''  An  Act  to  continue  several 
laws  for  the  better  regulation  of  pilots  for  die  conducting  of  ships  and  veft- 
sels  from  Dover,  Deal,  and  the  Isle  of  Thanet,  up  the  rivers  of  Thames  and 
Medway ;  relating  to  the  landing  of  rum  or  spirits  of  the  British  sugar  plan- 
tationa  Wore  the  duties  of  excise  are  paid  thereon  ;  and  to  the  further  pu- 
nishment of  persons  going  armed  or  disguised  in  defiance  of  the  laws  of  cus- 
toms or  excise ;  and  to  the  relief  of  the  officers  of  the  customs  in  informations 
upon  seizures;  and  for  granting  a  liberty  to  carry  sugars  of  the  growth, 
produce,  or  manufacture  of  any  of  his  Majesty's  sugar  colonies,  directly 
mto  foreign  parts,  in  ships  bmlt  in  Great  Bntain  and  navigated  accord- 
ing to  law ;  and  for  punishing  persons  who  shall  damage  or  destroy  any 
banks,  floodgates,  sluices,  or  other  works  belonging  to  the  rivers  and  streams 
made  navigable  by  act  of  Parliament ;"  and  an  act  passed  in  the  same  year,  4  Geo.  3,  c.  3i. 
intituled,  "  An  Act  to  indemni^  such  persons  as  nave  omitted  to  qu^ify 
themselves  for  offices  and  employments,  and  to  indemnify  justices  of  the 
peace,  deputy  lieutenants,  and  officers  of  the  militia,  or  others,  who  have 
omitted  to  register  or  deliver  in  their  oualifications  within  the  time  limited 
by  law,  and  for  giving  further  time  for  those  purposes ;  and  to  indemnify 
members  and  officers  m  cities,  corporations,  and  borough  towns,  whose  a^ 
missions  have  been  omitted  to  be  stamped  according  to  the  several  acta  of 
Parliament  now  in  force  for  that  purpose,  or,  having  been  stamped,  have 
been  lost  or  mislaid,  and  for  allowing  them  time  to  provide  admissions  duly 
stamped ;  and  to  prevent  the  destruction  of  trees  and  underwoods  growing 
in  forests  and  chases;"  and  an  act  passed  in  the  fifUi  year  of  the  same  ftn«>.3,c.i4. 
reign,  intituled,  *'  An  Act  for  the  more  effectual  preservation  of  fish  in  fish 
ponds  and  other  waters,  and  conies  in  warrens,  and  for  preventing  the  da- 
mage done  to  sea  banks  wiUiin  the  county  of  Lincoln  by  the  oreeding  fiO^^^'C-^fi- 
conies  therein;"  and  an  act  passed  in  the  sixth  year  of  the  same  reign,  in- 
tituled, "  An  Act  for  encouraging  the  cultivation,  and  for  the  better  preser- 
vation of  trees,  roots,  plants,  and  shrubs;"  and  another  act  passed  in  the 
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nme  yaot,  intituled,  "  An  Acl  for  the  Iwtter  prns<TTiilion  of  timber  Irrca, 
and  or  wooiis  and  underwoodii,  auil  for  the  uirtbcr  pmen-nlion  at'  rool>, 
abnibi,  snd  planU;"  tind  ui  act  ponwd  in  the  ninth  ^ear  of  Hie  aaiae  nii^n, 
intitakd,  "  An  Act  for  tLc  more  efleclual  punblimpnt  of  mch  perMini  m 
■hall  demo1i«h  or  pid1  down,  bum  or  othprwise  destroy  or  «poU  rmy  raJQ  or 
rain*,  ttnd  for  preveoliog  the  dcatroying  or  damaging  of  enginu  for  drain- 
ing coUieries  and  mines,  or  bridges,  waggonways,  or  other  thing*  i(*vd  in 
ronve^g  coals,  lead,  tin,  or  other  minuota  fmta  mines,  or  fence*  for  ln< 
cloaing  lands  in  pununnce  of  acts  of  Parliament ;"  and  an  act  posKi}  in  tht 
same  year,  intituled,  "  An  Act  for  better  securine  the  duties  of  cuitoma 
upon  nrlain  goods  removed  from  ihe  out  ports  and  other  places  to  London ; 
for  reguJaiine  the  fees  of  officers  of  his  Majeity's  oustoma  in  the  pravincv  of 
Senegambin  ui  Africa;  for  allowing  lo  the  receivers  general  orihcdinin 
on  oSoet  and  employments,  in  Scrtland,  a  proper  compeimalion  for  their 
Ifoable  and  expenses ;  for  the  belter  preservation  of  hoDieH,  tlioms.  and 
quickset*  in  fbreals,  chaaes,  and  private  groirnds,  and  of  trees  and  imd«T- 
woods  in  forests  and  chases;  and  for  BUlhorising  the  exportation  ofi)  limited 
quantity  of  an  itifcrior  sort  of  barley  called  bigg,  from  tlteporl  of  Kiiiwall, 
In  the  Islands  of  Orkney;"  and  on  act  passed  in  the  lentil  year  of  llip  tame 
reign,  iaiituled,  "  An  Act  for  preventing  tlie  elealing  of  doea ;"  and  Ha»> 
Iher  act  passed  in  the  same  year,  intituled.  "  An  Act  Ibrmaking  thcrMciv- 
tng  of  stolen  jewels,  and  pJd  and  silver  plate,  in  the  caae  of  btirgtary  and 
llighiray  robbery,  more  penal ;"  and  so  much  of  an  act  passed  In  Hm  thir- 
l««Dth  ysar  of  tlie  same  reign,  intituled,  "  An  Act  for  the  more  effiiieluitl 
oxecnlion  of  criminal  laws  In  die  two  parts  of  the  united  Ungdom,  n> 
rehitn  to  tJie  pruseeutiun  and  punishment  of  perBuns  for  theft  or  larcenr. 
and  dxe  receiving  or  having  any  stolen  pro])erly  M  therein  mentiotied;"  and 
an  att  ]iBiMed  in  the  same  year,  intituled,  "  An  Ad  for  repealing  no  niuvh 
of  an  act  mode  in  the  twenty-third  year  of  his  late  Muesty,  king  ncorge  the 
Second,  as  relates  to  the  preventing  the  stealing  or  destroying  of  tuniin; 
and  for  Ihu  more  effectually  preventing  the  sleiJing  or  destroying  oTtumtpa, 
potatoes,  cabbages,  parsnips,  pease,  and  carrota;"  and  another  act  passfdin 
tlie  same  thirteenth  year,  intituled,  "  An  Act  to  extend  the  pmiisions  of 
Ml  act  made  in  the  sixth  year  of  liis  present  Majesty's  reign,  intinded  '  An 
*  Act  6h  the  better  preservation  of  timber  trees,  and  of  wood)  and  luidvr- 
wMids,  and  fur  the  nirther  preservation  of  roots,  sbrubs,  and  plants,' tn  pop- 
lar, alder,  maple,  larch,  and  hornbeam;"  and  an  act  passed  in  Ihe  sixteenth 
year  of  the  same  reign,  intituled,  "  An  Act  more  eneclually  to  prpwul  Uw 
aWwKi^rfdeer,  and  tot»p*alae»w«If<niiOTat>lirteaii>»il»ftr1felHwyB^ 
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stmctingy  destroying,  or  damaging  ihips  or  other  vesselB,  and  in  obstnioting 
seamen,  keelmen,  casters,  and  ship  carpenters,  from  pursuing  their  lawfid 
occupations,"  as  relates  to  persons  who  shall  wilfully  and  maliciously  set  fire 
to,  or  destroy  or  damage  otherwise  than  by  fire,  any  ship,  keel,  or  other 
vessel ;  and  so  much  of  an  act  passed  in  the  thir^-sizth  year  <£  the  same 
reign,  intituled,  ''  An  Act  to  prevent  obstructions  to  the  free  passage  of 
grain  within  the  kingdom,"  as  relates  to  the  liability  of  the  inhabitants  ofhun- 
dreds;  and  an  act  passed  in  the  thirty-ninth  year  of  the  same  reign,  intituled, 
"  An  Act  to  protect  masters  against  embezzlements  by  their  clerks  or  ser- 
vants ;"  and  so  much  of  an  act  passed  in  the  thirty-ninth  and  fortieth  years 
of  the  same  reign,  intituled,  ''  An  Act  for  the  security  of  collieries  and 
mines,  and  for  the  better  regulation  of  colliers  and  miners,"  as  declares  what 
persons  shall  be  deemed  and  adjudged  to  be  guilty  of  a  misdemeanor,  and 
as  relates  to  any  person  who  shall  steal  or  take  away,  or  break,  destroy,  da- 
mage, or  embezzle,  any  article  not  exceeding  the  value  of  five  shiUings  as 
therein  mentioned,  or  shall  break,  destroy,  or  damage  any  waggon,  cart,  or 
other  carriage  as  therein  mentioned;  and  an  act  passed  in  the  forty-first  4iGeo.3,cS4 
year  of  the  same  reign,  intituled,  ''  An  Act  for  the  mdemnifving  of  persons   <^*  ^'^ 
mjured  by  the  forcible  pulling  down  and  demolishing  of  miUs,  or  of  works 
thereunto  belonging,  by  persons  imlawfuUy  and  riotously  assembled;"  and  4a Geo. s,  c. 67. 
an  act  passed  in  the  forty-second  year  of  the  same  reign,  intituled,  "  Ah 
Act  to  extend  the  provisions  of  an  act  made  in  the  thirteenth  year  of  the 
reign  of  his  present  Majesty,  intituled,  *  An  Act  for  repealing  so  much  of  an 
act  made  in  the  twenty-third  year  of  his  late  Majesty  king  George  the  Se- 
cond, as  relates  to  the  preventing  the  stealing  or  destroying  of  turnips,  and 
for  the  more  efiectually  preventmg  the  stefdin^  or  destroying  of  turnips, 
potatoes,  cabbages,  parsnips,  pease,  and  carrots,  to  certain  other  field  crops, 
and  to  orchards;  and  for  amending  the  said  act;"  and  an  act  passed  in  4SGeo.3,c.i07. 
the  same  forty-second  year,  intituled,  "  An  Act  more  effectually  to  prevent 
the  stealing  m  deer ;"  and  so  much  of  an  act  passed  in  the  fort}'-third  year  43  Geo.  s,  c  fie> 
of  the  same  reign,  intituled,  *Mn  Act  for  the  further  prevention  of  malicious  P*^  ci».u 
shooting,  and  attempting  to  discharge  loaded  fire  arms,  stabbing,  cutting, 
wounding,  poisoning,  and  the  malidons  using  of  means  to  procure  the  mis- 
carriage of  women;  and  also  the  malidous  setting  fire  to  buildings;  and 
also  for  repealing  a  certain  act  made  in  England  in  the  twentv-lbrst  year  of 
the  late  kin^  Jamas  the  First,  intituled,  ^£1  Act  to  prevent  tiie  destroying 
and  murdermff  of  bastard  children ;'  and  also  an  act  made  in  Ireland  in  tiie 
sixUi  yaar  of  uie  reign  of  the  late  <peen  Anne,  also  intituled,  '  An  Act  to 
prevent  the  destroying  and  murdermg  of  bastard  children ;'  and  for  making 
other  provisions  in  lieu  thereof"  as  relates  to  the  setting  fire  to  any  of  tJie 
bwildiny  therein  numerated ;  and  the  whole  of  an  act  passed  in  the  same  43G«r.  3,  c  n3» 
ibrty^hird  year,  intituled,  "  Aii  Act  for  the  more  efiectually  providing  ibr  «>^cei»c>.6. 
the  punishment  of  offences  in  wilfully  casting  away,  burning,  or  destro3ring 
shms  or  vessels ;  and  for  the  more  convenient  trial  of  accessories  in  feloniety 
ana  for  extending  the  powers  of  an  act  made  in  the  thirty-third  year  of  the 
veign  of  king  Henry  the  Eighth,  as  for  as  relates  to  murders,  to  aoeessorieb 
to  murden,  and  to  manslaughters,"  except  so  much  thereof  as  specially  re- 
lates to  accessories  before  the  fact  in  murder,  and  to  manslaughter ;"  and 00  41  Geo.  3,  c.  92. 
much  of  an  act  passed  in  the  forty-fourth  year  of  kinff  Georve  the  Third,  *•  7*  6. 
intituled,  "  An  Act  to  render  more  easy  the  apprehendmg  and  bringing  to 
trial  offianders  escaping  firom  one  part  of  the  united  kingdom  to  the  oue^, 
and  also  finom  one  county  to  another,"  as  relates  to  the  prosecution  and  pu- 
nishment of  persons  for  theft  or  larceny,  and  fiir  receiving  or  having  any 
stolen  nroper^,  as  therein  mentioned;  and  an  act  passed  in  the  forty^ttth  45 Geo. 3.^.66. 
year  or  the  same  reign,  intituled, ''  An  Act  to  prevent  in  Greait  Britain  the 
illegally  carrying  away  baiiL;  and  for  amendmg  two  acts  passed  in  the 
nxtib  and  ninth  years  of  his  present  Majesty's  rek;n,  for  the  preservation  ef 
timber  trees,  underwoods,  roots,  shrubs,  plants,  hollies,  thorns,  and  quiek- 
sets ;"  and  an  act  passed  in  the  forfy-eighth  year  of  the  same  reign,  intituled^  48  Geo.  3.  c.  in, 
*'  An  Act  to  repeal  so  much  of  an  act  passed  in  the  eighth  year  a  the  reign  ^ 
quMD  Eliabethy  intituled, '  An  Act  to  take  away  the  benefit  of  clergy  firom  cer- 
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talii  pKbndera  (or  felony, '  as  tnkei  away  th<.<  beticlit  of  clerg;v  fVom  p 
injt  privily  from  the  person  of  uuother;  uid  for  more  etectually  prevMithif 
till!  crinio  oflarceuy  from  the  person;'' and  an  act  passed  in  the  mmc  forty- 
eiglith  year,  inticuJed  "  Au  Act  for  the  more  elfecltiBl  protection  of  oyitvr 
Mivriex  and  tlie  brood  of  oysters  in  England;"  and  an  oi-t  ]imm.c1  hi  lUt 
lifty-fi(Bt  year  of  the  same  reign,  intituled  "  An  Act  to  repeal  so  much  nf  an 
not  paHed  in  the  eighteenth  year  of  the  reign  of  king  Geurge  the  HmuhiIi 
intituled  '  An  Aet  fiir  the  more  effectiisUy  preventing  the  slf  aling  of  linen, 
fiuliBn,  and  entton  goods  and  wares,  in  buildingB,  fields,  ^rmiudii,  And  otlirr 
places  used  for  printing,  whitening,  bleaching,  or  dying  tlie  same'  bm  tafcta 
away  the  benefit  of  clergy  from  pcrsonii  sicalmg  cloth  in  places  therein  men- 
tioned; and  for  more  etfectnally  preventing  such  felonies; '  and  an  net  pauKd 
in  the  same  My-tiral  year,  intituled  "  An  Act  to  amend  an  act  of  lliv  forty* 
aerenth  year  of  hia  present  Majesty,  for  more  efiectuiJly  prevelitii^  the 
stealing  of  deer;"  and  au  act  passed  in  the  fifty-second  year  iif  the  tuune 
reign,  mtitiUed  "An  Act  for  more  effectually  preventing  the  enibcadenuuit 
of  iecuritie»  for  money  and  other  eflccta  len  or  deposited  for  snii^  nwlndy, 
or  other  special  purpose,  in  the  handa  of  hankers,  merchants,  hrokcni,  at- 
tomies,  or  other  agents;"  and  an  aet  passed  in  the  same  year,  intituled  "  An 
Aet  for  extending  the  provisions  of  an  act  of  tlie  thirtieth  year  of  king  Oeurf!* 
the  Second,  i^aiiist  pt^rsons  obtaining  money  by  false  pretences,  lu  penuHU 
■0  obtaining  bundit  and  other  secunliea;"  and  another  act  poMcJ  in  tbc 
tame  Any-second  year,  intituled  "  An  Aet  for  the  more  effectual  punisli- 
tnent  of  penons  de«tmying  the  propertiei  of  liis  Majesty's  sitl^ecU,  and  en- 
abling the  ovriiers  of  suoh  properties  to  recover  damages  for  the  injury  su*- 
l^oed;"  and  so  much  of  an  act  passed  in  the  fif^-uiird  year  of  the  aaiue 
reign,  intituled  "An  Act  to  repeal  a  certain  piovisiDn  respecting  petvons 
convicted  of  lelony  without  benefit  of  clergy,  contained  in  au  act  mode  in 
the  fifty-nccund  year  of  the  reign  of  his  present  Majesty,  for  the  erection  of 
a  penitentiary  house  Ibr  the  confinement  of  persons  enuvicted  within  the 
city  of  London,  and  county  of  Middleseii,  ana  for  making  other  proviuons 
in  lieu  thereof,"  as  relatea  to  the  ptuiishntent  of  larceny;  and  an  octpaiKd 
in  the  filly-iuxlh  year  of  the  sanic  reign,  intituled  "An  Act  for  tlie  moceef- 
fectual  pnnishroent  of  persons,  riotously  dostrojing  or  damagiug  buildings, 
engines,  and  machinery  used  in  and  about  collierii>H  and  other  mine*,  w^ 
gonways,  bridges  and  otiier  works  usedin  conveying  and  sliippingcoalsand 
other  minerals;  and  for  enabling  the  owners  of  such  propertv  (o  recwvw 
donuifeB  for  the  injury  s\ist8ined;  '  and  so  much  of  an  act  passed  in  Uielifhi- 
nmtm_yir  -''ihr  i-n"?  irTgUi  iirtifiilffij."  fin  Art  fn-  ^_hn  frT"T-  jj[frr1i||fa 
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led  ''An  Act  for  extending  the  laws  ac^ainst  receivers  of  stolen  goods  to       repeal  op 
leceiYers  of  stolen  bonds,  biuik  notes,  and  other  securities  for  money;"  and       statutes. 
an  act  passed  in  the  same  year,  intituled  *'  An  Act  for  altering  and  amend-   3  Geo.  4,  c.33. 
ing  several  acts  passed  in  the  first  and  ninth  years  of  the  reign  of  king  George 
the  First,  and  m  the  forty-first,  fifty-second,  fifty-sixth,  and  fifty-seventh 
years  of  the  reign  of  his  late  Majesty  king  George  the  Third,  so  far  as  the 
same  relate  to  the  recoveiy  of  damages  committed  by  riotous  and  tumultu- 
ous assemblies,  and  unlawfiil  and  malicious  offenders;"  and  the  whole  of  an   sgco.  4,  c.38. 
act  passed  in  the  same  year  of  the  present  reign,  intituled  '<  An  Act  for  the 
ftirtner  and  more  adequate  punishment  of  persons  convicted  of  manslaughter, 
and  of  servants  convicted  of  robbing  their  masters,  and  of  accessories  before 
the  fact  to  grand  larceny,  and  certain  other  felonies,"  except  so  far  as  re- 
lates to  manslaughter;  and  so  much  of  another  act  passed  in  the  same  year,   a  Geo.  4,  c.  ii4. 
intituled  "  An  Act  to  provide  for  the  more  effectual  pimishment  of  certain 
ofi^ces  by  imprisonment  with  hard  labour,"  as  relates  to  the  punishment 
for  receivmg  stolen  goods,  and  for  obtaining  any  property  as  therein  men- 
tioned by  false  pretences;  and  so  much  of  an  act  passed  in  the  same  year,   3Geo.4,  c.i96, 
intituled  ''An  Act  to  amend  the  general  laws  now  in  being  for  regulating  ••ise.  ' 
turnpike  roads  in  that  part  of  Great  Britain  called  England,   as  creates  any 
felony;  and  the  whole  of  an  act  passed  in  the  fbiu*tn  year  of  the  present 
reign,  intituled  "  An  Act  for  repealing  the  capital  punishments  inflicted  by 
several  acta  of  the  sixth  and  twenty-seventh  yean  ofking  George  the  Second, 
and  Off  the  third,  fourth,  and  twenty-second  years  of  king  Gecnge  the  Third, 
and  for  providing  other  punishments  in  lieu  thereof,  and  in  lieu  of  the  punish- 
ment oi  frame-breaking,  under  an  act  of  the  twen^-eighth  year  of  the  same 
reign,"  except  so  fiur  as  relates  to  the  felonies  created  by  uie  acta  of  the  twenty- 
seventh  year  ofking  George  the  Second,  and  of  the  tmrd  year  of  king  George 
the  Third  therein  recited;  and  the  whole  of  an  act  passed  in  the  same  year  4Qeo.4,  cas. 
of  the  present  reign,  intituled  "  An  Act  for  extending  the  benefit  of  clergy 
to  several  larcenies  therein  mentioned,"  except  so  far  as  relates  to  any  per- 
son convicted  of  stealing  or  embezzling  his  Majesty's  ammunition,  sails, 
cordage,  or  naval  or  military  stores,  or  of  being  accessory  to  any  such  offence ; 
and  ue  whde  of  an  act  passed  in  the  same  year,  intituled,  "  An  Act  for  al-  4  Geo.  4,  c.  54. 
lowing  the  benefit  of  clergy  to  persons  convicted  of  certain  felonies,  under 
two  acta  of  the  ninth  year  of  king  George  the  First  and  of  the  twen^- 
sevenUi  year  of  king  Geoige  the  Second,  for  making  better  provision  ror 
the  pimishment  of  persons  guilty  of  sending  or  delivering  threatening  let- 
ters, and  of  assaults  with  intent  to  commit  robbery,"  except  so  far  as  relates 
to  any  person  who  shall  send  or  deliver  any  letter  or  writing  threatening  to 
Idll  or  murder,  or  to  bum  or  destroy,  as  therein  mentioned,  or  shall  be  ac- 
cessory to  any  such  offence,  or  shall  forcibly  rescue  an3r  person  being  law- 
fuDy  in  custody  for  any  such  offence;  and  an  act  passed  in  the  sixth  year  of  60eob4*  c.  19. 
the  present  reign,  intituled,  "  An  Act  for  the  amendment  of  the  law  as  to 
the  offence  of  sending  threatening  letters;"  and  so  much  of  an  act  passed  in  6G«o.  4,  c94, 
the  same  year  of  the  present  reign,  intituled,  "  An  Act  to  alter  and  amend  **  7'  ®'  ^'  ^^^ 
an  act  for  the  better  protection  of  the  property  of  merchants  and  others, 
who  may  hereafter  enter  into  contracts  or  agreements  in  relation  to  goods, 
wares,  or  merchandize  intrusted  to  factors  or  agents,"  as  relates  to  any 
misdemeanor  therein  mentioned;  and  also  an  act  passed  in  the  seventh   70eo.4,  cOft 
year  of  the  present  reign,  intituled,  "  An  Act  to  amend  the  law  in  respect 
to  the  offence  of  stealing  from  gardens  and  hotrhouses;"  and  all  acts  con- 
tinuing or  petpetuating  any  of  the  acts  or  parts  of  acts  hereinbefore  re- 
ferred to,  so  mr  only  as  relates  to  the  continuing  or  perpetuating  the  same 
respectively,  shall  be  and  continue  in  force  until  and  throughout  the  last 
day  of  Xnne  in  the  present  year,  and  shall,  from  and  after  that  day,  as  to 
that  part  of  the  united  kingdom  called  England,  and  as  to  offences  com- 
mitted within  the  jurisdiction  of  the  Admiralty  of  England,  be  repealed;   arer«p«ai«d. 
except  so  far  as  any  of  the  said  acts  may  repeal  the  whole  or  any  part  of 
any  other  acts;  ana  except  as  to  offences  and  other  matters  committed  or 
done  before  or  upon  the  said  last  day  of  June,  which  shall  be  dealt  with  and 
punished  as  if  this  act  had  not  been  passed." 

VOL.  III.  O  O 


Sect.  2  proTides  and  euact<i,  "  Itial  nutliing  in  lliU  act  contained  Bfaall  in 
anywise  aiTect  or  alter  such  part  of  any  act  as  relates  tn  the  Pott'office,  or 
•J  any  branch  of  the  pubhc   rtvcnue,  or  lo  the  nnval.  militniy,  victus]- 


'   ling  or  ulher  public  stores  ofhig  Majesty ,  his  heinur  nicce«oni|  except  the 
'  ■' B  thirty-firat  yenr  of  queen  Elizalwlli.  and  of  the  twcnty-necoud 
g  Charles  the  Second,  which  are  hereinbefore  repealedi  or  tliall 


acta  of  tile  thirty-lint  year  of  queen  Ehzalwlli.  and  of  the  iwcnty-accoud 
"' '      "Charles  the  Secono,  which  are  hereinbefore  rapealed;  or  »li«U 
r  any  act  relating  to  the  Bank  of  England  or  liiuuxh  Sea 


Company." 

Some  of  Ihe  above  statutes,  partially  repealed  by  llie  above  act,  oK  now 
totally  repealed,  and  others  further  partially  repealed  by  the  9  Geo.  IV.  e. 
.?!.    As  tu  which,  see  til.  JVtsltitant  £nJarM  lo  t1)t  ^non.  V<d.  [II. 

Th»  prior  slalutei  hating  l)een  mostly  repealed  by  the  7  ft  S  Gcth  IV.  c. 
27,  the  Rtatiilc  1  Sc^  Geo.  IV.  c.  29,  wss  passed,  which  coDsutidal«il  and 
ameiidt^il  the  laws  In  England  relative  to  larceny  and  other  ofliHK'««  coo- 
lievleil  tliereuilh,  and  came  into  operation  on  the  IhI  July,  IS27. 


(2)  CScnnal  eiautts  oC  ttt  7  &  8  Geo.  TV.  c.  29,  itUtins  Is 
EBitenj!. 
Amu  herein — 1.  Of  the  Abolition  of  the  Diatinctiun  between  Grand  and 
Petty  Larceny,  and  the  Interprelalion  of  the  Act; — 2.  BeceiverB,  Aidi^n, 
Mid  Abelton;— 3.  The  ApprebenBion  of  Ofienilera;  —  4.  llie  Punishniciit 
of  Ofibnders: — 5.  The  Restitution  of  Goods; — fi.  Convictions  and  Suninuiry 
Proceedings  before  Mngistrales; — 7.  Actions  against  I'vnunjt  acting  under 
the  Statute; — and  8.  To  what  the  Act  not  to  citi'nd. 

1.  DlSTtNCtlOIi  BETWEEN  GhAND  AND  pETTV  LaKCKNY  ACOt-tinKD IkTGK- 

PBETiTioK  or  3T*nirM,  ftc. 
DUtinvtion  betwien  Grand  am!  Pellg  Laremy  aboluhrd] — The  MMod 
Bcctiou  of  the  KUtnte  7  &  8  Geo.  IV.  c.  29,  enacta,  ■'  That  the  diatiDCtnn 
between  grand  larceny  and  petty  larceny  sboil  be  abolisbed,  uid  cveiy 
larceny,  whatever  he  the  rutue  of  the  property  stolen,  shall  be  dxcmw 
to  be  of  the  same  nature,  and  ahall  he  subject  to  the  same  indd«ttt«la 
all  respect;  as  grand  larceny  was  before  the  conunencament  of  Ihia  Mt; 
lad  every  Court,  whoae  power  as  to  tlie  trial  of  larceny  was,  before  the  c«n- 
menceroeDt  of  this  act,  limited  to  petty  larceny,  shall  have  piiirvr  to  Uy 
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VahuAle  Security] — The  7  &  8  Geo.  IV.  c.  29,  s.  5,  also  provides,        general 
"  That  if  any  person  shall  steal  any  tally,  order,  or  other  security  whatso^        clauses. 
ever,  entitling  or  evidencing  the  title  of  any  person  or  body  corporate  to  any   7  ft  8  Geo.  4.  c  89. 
share  or  interest  in  any  public  stock  or  fund,  whether  of  this  kingdom,  or  of  Valuable  ncurity. 
Great  Britain,  or  of  Ireland,  or  of  any  foreign  state,  or  in  any  mnd  of  any 
body  corporate,  company,  or  society,  or  to  any  deposit  in  any  savings  banl^ 
or  shall  steal  any  debenture,  deed,  bond,  bill,  note,  warrant,  order,  or  other 
security  whatsoever  for  money,  or  for  payment  of  money,  whether  of  this 
kingdom,  cft  of  any  foreign  state,  or  shall  steal  any  warrant  or  order  for  the 
debveiy  or  transfer  of  any  goods,  or  valuable  thing,  every  such  offender 
shall  be  deemed  guilty  of  felony,  of  the  same  nature,  and  in  the  same  de- 
gree, and  punishm)le  in  the  same  manner,  as  if  he  had  stolen  any  chattel  of 
Eke  value  with  the  share,  interest,  or  deposit  to  which  the  security  so  stolen 
may  relate,  or  with  the  money  due  on  the  security  so  stolen  or  secured 
thereby,  and  remaining  unsatisfied,  or  with  the  value  of  the  goods  or  other 
valuable  thing  mentioned  in  the  warrant  or  order;  and  each  of  the  several 
documents  hereinbefore  enumerated  shall,  throughout  this  act,  be  deemed, 
for  every  purpose,  to  be  included  under  and  denoted  by  the  words  '  valua- 
ble security.'  ' 

2.  Receivers,  Aiders,  and  Accessories^ 

Recehera] — ^The  7  &  8  Geo.  IV.  c.  29,  s.  60,  enacts,  "  That  where  the  steal-  RcceiTen^ 
ing  or  taking  of  any  property  whatsoever  is  by  this  act  punishable  on  sum- 
mary conviction,  either  for  eveir  offence,  or  for  the  first  and  second  offence 
only,  or  for  the  first  offence  only,  any  person  who  shall  receive  any  such 
property,  knowing  the  same  to  be  unlawfully  come  by,  shall,  on  conviction 
thereof  before  a  justice  of  the  peace,  be  liable,  for  every  first,  second,  or 
subsequent  offence  of  receiving,  to  the  same  forfeiture  and  punishment  to 
which  a  person  guilty  of  a  first,  second,  or  subsequent  offence  of  stealing  or 
taking  such  property,  is  by  this  act  made  liable  (a)."  See  llcccftiartcs,  V<m.  I. 

Aiders  and  Abettors] — By  sect  61,  it  is  enacted,  "  That  in  the  case  of  Aldew  end  abet- 

every  felony  punishable  under  this  act,  every  principal  in  the  second  de-  JSS^Snw.iIc- 

gree,  and  every  accessory  before  the  fact,  shall  be  punishable  with  death  or  ceMoriei  before 

otherwise,  in  tne  same  manner  as  the  principal  in  tne  first  degree  is  by  this  SS^i'Ser^e 

act  punishable;  and  every  accessory  after  the  fact  to  any  felony  punishable  fact,  not  being  re- 

under  this  act,  (except  only  a  receiver  of  stolen  property),  shall,  on  con  vie-  ***]["**. 

tion,  be  liable  to  be  imprisoned  for  any  term  not  exceeding  two  years;  and  b^^^SSm, 

every  person  who  shall  aid,  abet,  counsel,  or  procure  the  commission  of  any  two  yean  impri- 

misjemeanor  punishable  under  this  act,  shall  be  liable  to  be  indicted  and  *^°""^^  * 

punished  as  a  principal  ottender.  ling  or  procuring 

By  sect  62,  it  is  enacted,  "  That  if  any  person  shall  aid,  abet,  counsel,  JJ5ilihff***°ri 
or  procure  the  commission  of  any  offence  which  is  by  this  act  punishable  dp«la.      ^  ^  °~ 
on  summary  conviction,  either  for  every  time  of  its  commission,  or  for  the  Aiders  and  abet- 
first  and  second  time  only,  or  for  the  first  time  only,  every  such  person  shall,  ^''^ 
on  conviction  before  a  justice  of  the  peace,  be  liable,  for  every  first,  second, 
or  subsequent  offence,  of  aiding,  abetting,  counselling,  or  procuring,  to  thd 
same  forfeiture  and  punishment  to  which  a  person  guilty  of  a  first,  second, 
or  subsequent  offence,  as  a  principal  offender,  is  by  this  act  made  liable*" 

3.  Apprehension  of  Offenders. 

The  7  &  8  Geo.  IV.  c.  29,  s.  63,  enacts,  '*  For  the  more  effectual  apprehen-   ^  pcnon  to  the 
sion  and  discovery  of  all  offenders  punishable  under  this  act.  That  any  mj'iS^S^ 
person  found  committing  (6)  any  offence  punishable,  either  upon  indictment  be  apprehended 
or  upon  summary  conviction,  by  virtue  of  this  act,  except  only  the  offence  **^*><»*»t*^"'*n»nt. 
of  angling  in  the  day-time,  may  be  immediately  apprehended  without  a 


(a)  This  provision,  in  general,  seems  a  new  one. 

\b)  As  to  tlie  meaning  of  these  words,  "  found  committing,"  tee  VoL  I.  p.  25S. 

o  o  2 


ihlw  f.11  i^w-  PardoHl—SMt.  G9  KJUKlt,  "Thai  it  aliall   be  lawful 

.)iiivniirfnH>ucy.  jc«ty  to  extend  his  rovul  mcrcj-  to  any  per«<in  irapiuonpi 

act,  nltbou);h  lie  ahulf  be  iiniirisonod  for  non-payincnt 

party  olhvr  lliiin  tliL'  Crown    (iij.  Siv  litlt:  ^Sarluii,  Vol. ' 

luma-uy  cMi-  CimrirtioH  a  Bar  la  utlier  Procre/llagt] — Soct,  70  cnoi 

't  i.?\rii'uih"     "'ly  pw^oii  ciiuvitlcd  of  any  ofK'nce  iiunisluible  upon  ai 

iv.rtiiil^  f.w  iiie  |>y  virtui'  oF  this  act,  shnll  hiive  pnid  tlie  sum  adjudged  ti 

.111  .ju*.  j^.jijj  p„j.,,_  nnilcr  ench  coiivii-lion,  or  slmll  bave  received 

oflhini  till' Crairn,  or  slinll  hnvc  suffi'n-d  the  imprison 

nuii-piiyiui'til  ihen'uf,  orllie  impriaonniciit  adjudged  in  tl 

slmll  burr  bttn  duchawrd  frou  his  conviction  in  the  mt 

I'Vi'n'  suoli  case  lie  shall  be  relesKd  fmm  all  further  or 

I'ur  lli^  saiue  <'ait«;"(i). 

.m....f :,.».. I-  Form  ••fConrirliiiH.^.^Sect.  71  enacts,  "That the  ji 

''"'  any  wrson  sliall  be  conWctrd  iif  any  vS'eiicc  against  this  i 

(-'invictiori  to  be  drawn  up  in  (ho  folloiring  Funn  of  word 
i'linii  oF  u-ords  to  tlie  Mine  clTcct,  as  the  case  aliall  require 
"  BE  it  rimtmberri.  Thai,  oh  Iht  Jag  of  ,  ja  Ihr.  year 
,  iHthrrtmalg  nf  ,  [or,  riding, rliriiioti,  liberlt/,  cily,  tic, 
/f.  O.  h  imrirUd  hrfore  me.  J.  P.,  our  ef  hit  Ma/ril/i  JuUImi 
laid  rcwNfy,  [ur,  riding,  HcJ],  fir  Ihol  helhe  laid  A.  O.  rfi4[tpec 
the  liuic  aiid  plscc  when  and  nliere  the  iimc  *ru  committed,  i 
niid,  on  a  Mcund  coniiclioii,  ilile  the  tint  conTiction] ;  and  ] 
jmlgr  thr  taid  A.O.fir  kit  mid  <gtHet  to  be  ia^ritimrdia  tke 
xoned  in  Ike  ,  and  tkfTi:  ktpl  lo  hard  labour']  /or  the  tpace 
jndgr  Ike  laid  A.  O.  fir  Ut  laid  iffenet  lo/orf til  and  pag  [be 

actually  imfHuwd,  ot  ilale  the  penalty,  and  alu  the  value  of  Ih 
the  aniount  of  llie  Injury  done,  oi  ihe  coie  miy  be],  aodatio  foj 
far  foitti  aiul,  In  dtfaKlt  of  imttitediale  paip»eiil  i^llii  laid  lumt, 
Ur  [or,  (o  be  impritmtd  In  fkt  ,  and  Iherr  ktpl  to  hard  It 
<f        ,  timlru  Ike  laid  (mi  ikall  be  lomer  paid  i  [or,  and  I 
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punishable  on  summary  conviction  under  this  act,  shall  be  commenced 

within  three  calendar  months  after  the  commission  of  the  offence,  and  not 

otherwise;  and  the  evidence  of  the  party  aggrieved  shall  be  admitted  in   7  &  8  Cco.  4.  &  29. 
proof  of  the  ofience,  and  also  the  evidence  of  any  inhabitant  of  the  county, 
riding,  or  division  in  which  the  offence  shall  have  been  committed,  not- 
withstanding any  penalty  or  forfeiture  incurred  by  the  offence  may  be  pay- 
aUe  to  the  general  rate  of  such  county,  riding,  or  division.'* 

Mode  of  Compelling  Attendance,  jv.  of  WHnetset] — Sect  65,  "  For  the   Mode  of  compel- 
more  effectual  prosecution  of  all  offences  punishable  on  summary  conviction  ^  *Sr  wSSoS' 
under  this  act,*  enacts,  **  That  where  any  person  shall  be  chargedl, on  the  oath   pu^bhabteon 
of  a  credible  witness,  before  any  justice  of  the  peace,  with  any  such  offence,   JS?"*^  cootIo- 
the  justice  may  summon  the  person  charged  to  appear  at  a  time  and  place 
to  be  named  in  such  summons;  and  ii  he  shall  not  appear  accordingly, 
then  (upon  proof  of  the  due  service  of  the  summons  upon  such  person,  by 
delivering  the  same  to  him  personally,  or  by  leaving  the  same  at  his  usual 
place  of  abode)  the  justice  may  either  proceed  to  hear  and  determine  the 
case  ex  parte,  or  issue  his  warrant  for  apprehending  such  person,  and  brings 
ing  him  before  himself  or  some  other  justice  of  the  peace ;  or  the  justice 
before  whom  the  charge  shall  be  made,  may,  (if  he  shall  so  think  fit),  with- 
out any  previous  summons  (unless  where  otherwise  specially  directed),  issue 
such  warrant,  and  the  justice,  before  whom  the  person  charged  shall  appear 
or  be  brought,  shall  proceed  to  hear  and  determine  the  case." 

AppUeation  of  Foffeiturez  and  Penalties,  ^c] — Sect  66,  ''  With  regard  Application  of  for- 
to  the  ap[^cation  of  all  forfeitures  and  penalties  upon  summary  convicttons  fr^""*  "***  !*»•*- 
under  this  act,"  enacts,  **  That  every  sum  of  money,  which  shall  be  forfeit-  con^t^T*'^ 
ed  for  the  value  of  any  property  stolen  or  taken,  or  for  the  amount  of  any 
injiury  done,  (such  value  or  amount  to  be  assessed  in  each  case  by  the  con- 
victing justice),  shall  be  paid  to  the  party  aggrieved,  if  known,  except  where 
such  parhr  shall  have  been  exammed  in  proof  of  the  offence,  and  in  that 
case,  or  where  the  party  aggrieved  is  unknown,  such  sum  shall  be  applied  in 
the  same  manner  as  a  penalty;  and  every  sum  which  shall  be  imjx^ied  as  a 
penalty  by  any  justice  of  the  peace,  whether  in  addition  to  such  value  or 
amount,  or  otherwise,  shall  be  paid  to  some  one  of  the  overseers  of  the 
poor,  or  to  some  other  officer  (as  the  justice  may  direct)  of  the  parish, 
township,  or  place,  in  which  the  offence  shall  have  been  committed,  to  be  by 
such  overseer  or  officer  paid  over  to  the  use  of  the  general  rate  of  the 
counUr  (a),  riding,  or  dhrision  in  which  such  parish,  township,  or  place 
shall  be  situate,  whether  the  aOBe  shall  or  shall  not  contribute  to  such  ge- 
neral rate:  provided  always,  that  where  several  persons  shall  join  in  uie  Provtao. 
commission  of  the  same  of&nce,  and  shall,  upon  conviction  thereof,  each 
be  adjudged  to  forfeit  a  sum  equivalent  to  the  value  of  the  property,  or  to 
the  amount  of  the  injury,  in  every  such  case  no  further  sum  snail  be  paid 
to  the  party  aggrieved  man  that  which  shall  be  forfeited  bv  one  of  such  o^ 
fenders  only ;  and  the  corresponding  sum  or  sums  forfeited  by  the  other  of- 
fender or  offenders  shall  be  applied  m  the  same  manner  as  any  penalty  imr 
posed  by  a  justice  of  the  peace  is  hereinbefore  directed  to  be  applied.' 


■um- 
convkrted 


Commiiment] — Sect  67  enacts,  '<  That  in  every  case  of  a  summary  con-  if  ajMmm 
viction  under  this  act,  where  the  sum  which  shall  be  forfeited  for  the  vahie  of  SSIail  n<Spey,  &c. 
the  property  stolen  or  taken,  or  for  the  amount  of  the  injury  done,  or  which  tiie  Justke  may 
shall  be  imposed  as  a  penalty  by  the  justice,  shall  not  be  paid,  eidicr  im-  «"°™*^  '*^' 
mediately  after  the  conviction,  or  within  such  period  as  the  justice  shall,  at 
the  time  of  the  conviction,  appoint,  it  shall  be  lawful  for  the  convicting  jus- 
tice (unless  where  otherwise  specially  directed)  to  commit  the  offender  to 
the  common  gaol  or  house  of  correction,  there  to  be  imprisoned  only,  or  to 
be  imprisoned  and  kept  to  hard  labour,  according  to  the  discretion  of  the 
justice,  for  any  term  not  exceeding  two  calendar  months,  where  the  amount 
of  the  sum  forfeited,  or  of  the  penalty  imposed,  or  of  both  (as  the  cas^  may 


(a)  This  provision  is  new. 
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GENERAL       be),  together  with  the  costs,  shall  not  exceed  5L;  and  for  an j  term  not 

CLAUSES.        exceedmg  four  calendar  months,  where  the  amount  with  costs  snail  not  ex- 

7&ttGeo.4,c8».   ceed  10/.;  and  for  any  term  not  exceeding  mx  calendar  months  many 

other  case;  the  commitment  to  be  determinable  in  each  of  the  cases  nkst- 
said  upon  payment  of  the  amount  and  costs."  See  Commitniciit,  Vol.  L 

Justice  may  db-         DUcharge  of  Offender,  ^.1 — Sect  68  provides  and  enacts,  '^  That  where 
S^Suiirca^**^  any  person  shall  be  summarily  convicted  before  a  justice  of  tfie  peace  rf 

any  offence  against  this  act,  and  it  shall  be  a  first  conviction,  it  shall  be 
lawful  for  the  justice,  if  he  shall  so  think  fit,  to  dischazge  the  offbider  from 
his  conviction,  upon  his  making  such  satisfiu:tion  to  the  partv  amieved 
for  damages  and  costs,  or  either  of  them,  as  shall  be  ascertamedoy the 
justice"  {a). 

Pardon  for  non-         Pardon] — Sect.  69  enacts,  ''  That  it  shall  be  lawful  for  the  king's  Ma- 
i»aymait  of  money,  jggty  ^  extend  his  royal  mercy  to  any  person  imprisoned  by  virtue  of  thk 

act,  although  he  shall  be  imprisoned  for  non-pa3rment  of  money  to  some 
party  other  than  the  Crown'*  (a).  See  title  ^parlWm,  Vol.  V. 

^I'tS*"*?!*!!*??'  Conviction  a  Bar  to  other  Proceedingi] — Sect  70  enacts,  **  That  in  case 

bar  to'any other*     &ny  person  convicted  of  any  offence  punishable  upon  snmmaiy  convicdon 
proceeding  for  the  by  Virtue  of  this  act  shall  have  paid  the  sum  adjuoged  to  be  naid,  turetfaer 

with  costs,  under  such  conviction,  or  shall  have  received  a  renussion  there- 
of from  the  Crown,  or  shall  have  suffered  the  imprisonment  awarded  for 
non-payment  thereof,  or  the  imprisonment  adjudgea  in  the  fiivt  instance,  or 
shall  have  been  discharged  fix)m  his  conviction  in  the  manner  afoaesaid,  in 
every  such  case  he  shall  be  released  from  all  further  or  other  proceedings 
fpr  ttie  same  cause"  (6). 


sanic  cauie. 


Fonn  of  convic- 
tion. 


Appeal. 


Form  of  Conviction,  ^c."] — Sect  71  enacts,  '<  That  the  justice  before  whom 
any  person  shall  be  convicted  of  any  offence  against  this  act,  may  canse  the 
conviction  to  be  drawn  up  in  the  following  form  of  words,  or  in  any  other 
form  of  words  to  the  same  effect,  as  the  case  shall  require : — viz, 

**  BE  it  remembered f  That,  oti  the  day  of  ,  in  the  year  of  our  iMrd  f  oi 
,  inthe  county  of  ,  [or,  riding,  division^  liberty,  city,  &c.,  as  the  case  maybe]. 
//.  O.  is  convicted  before  me,  J.  P.,  one  of  his  Majesty's  Justices  ^f  t?ie  peace  for  tU 
said  county,  [or,  riding,  &c.],/ar  that  he  the  said  A.  0.  did  [specify  the  offence,  and 
the  time  and  place  when  and  where  the  same  was  committed,  as  the  case  may  be ; 
and,  on  a  second  con\iction,  state  the  first  conviction]  ;  and  /,  th^  said  J.  P.,  ad- 
judge the  said  A.  0.  for  his  said  offence  to  be  imprisoned  in  the  ,  [or,  to  be  impri- 
soned in  the  ,  and  there  kept  to  hard  labour']  for  the  space  of  ;  [or,  /  ad- 
judge the  said  A.  O.for  his  said  offence  to  forfeit  and  pay  [here  state  the  penalty 
actually  imposed,  or  state  the  penalty,  and  also  the  value  of  the  articles  stolen,  or 
the  amount  of  the  injury  done,  as  the  case  may  be],  and  also  to  pay  (he  sum  of 
for  costs  ;  and,  in  default  of  immediate  payment  of  the  said  sums,  to  t>e  imprisoned  in 
the  [or,  to  be  imprisoned  in  the  ,  and  there  kept  to  hard  labour]  for  the  spact 
of  ,  unless  the  said  sums  shall  be  sooner  paid ;  [or,  and  I  order  that  the  said 
sums  shall  be  paid  by  the  said  A.  0.  on  or  before  the  day  of  ]  ;  and  I  direct 
that  the  said  sum  of  [i .  e,  the  penalty  only]  shall  be  paid  to  of  eforesmd, 
in  which  the  said  offence  was  committed,  to  be  by  him  applied  according  to  the  dirtC' 
t ions  of  the  statute  in  that  case  made  and  provided;  [or,  thai  the  said  sum  of  ,  [i.  ^. 
the  penalty]  shall  be  paid  to,  &c.,  [as  before],  and  that  tfie  said  sum  of  ,  [i.  e.  the 
value  of  the  articles  stolen,  or  the  amount  of  the  injury  done]  shall  be  paid  to  C.  D. 
[the  party  aggrieved,  unless  he  is  unknown,  or  has  been  eiuimined  in  proof  o(  the 
oflTcnce  ;  in  which  case,  state  that  fact,  and  dispose  of  the  whole  like  the  penalty, 
as  before]  ;  and  I  ordi'r,  tliat  the  said  sum  of  for  costs  shall  be  paid  to  ,  [the 
complainant].  Given  under  my  liand  and  seal,  the  day  and  year  first  above  men- 
tioned:* 

Appeal] — Sect.  72  enacts,  "  That  in  all  cases  where  the  sum  adjudged  to 
be  paid  on  any  summary  conviction  shall  exceed  5/.,  or  the  imprisonmeot 

(a)  These  provisiions  arc  new. 

(A)  See  form  of  plea  on  9  Geo.  IV.  c  31,  3  Chit.  PI.  5th  idU, 
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adjudged  shaU  exceed  one  calendar  month,  or  the  conviction  shall  take  place 

before  one  justice  only,  any  person  who  shall  think  himself  aggrieved  by  any 

such  conviction  mav  appeal  to  the  next  Court  of  general  or  quarter  sessions,  7  &  8  Geo.  4,  c.  29. 
which  shall  be  holaen  not  less  than  twelve  days  after  the  day  of  such  con- 
viction, for  the  county,  riding,  or  division  wherein  the  cause  of  complaint 
shall  have  arisen  ;  provided  that  such  person  shall  give  to  the  complainant 
a  notice  in  writing  of  such  appeal,  and  of  the  cause  and  matter  thereof, 
within  three  days  after  such  conviction,  and  seven  clear  days  at  the  least 
before  such  sessions;  and  shall  also,  either  remain  in  custody  until  the  ses- 
sions, or  enter  into  a  recognizance  with  two  sufficient  sureties  before  a  jus- 
tice of  the  peace,  conditioned  personally  to  appear  at  the  said  sessions ;  and 
to  try  such  appeal,  and  to  abide  the  judgment  of  the  Court  thereupon ;  and 
to  pay  such  costs  as  shall  be  by  the  Court  awarded ;  and  upon  such  notice 
being  given,  and  such  recognizance  being  entered  into,  the  justice  before 
whom  the  same  shall  be  entered  into  shall  liberate  such  person,  if  in  cus- 
tody ;  and  the  Court  at  such  sessions  shall  hear  and  determine  the  matter  of 
the  appeal,  and  shall  make  such  order  therein,  with  or  without  costs  to  either 
party,  as  to  the  Court  shall  seem  meet ;  and  in  case  of  the  dismissal  of  the 
appeal,  or  the  affirmance  of  the  conviction,  shall  order  and  adjudge  the  of- 
fender to  be  punished  according  to  the  conviction,  and  to  pay  such  costs  as 
shaU  be  awarded ;  and  shall,  if  necessary,  issue  process  for  enforcing  such 
judgment"    See  lElppeal,  VoL  I. 

Ceriiorarf] — Sect  73  enacts,  **  That  no  such  conviction  or  adjudication  No  oenknaii,  &c. 
made  on  appeal  therefrom  shall  be  quashed  for  want  of  form,  or  be  removed 
by  certioran,  or  otherwise,  into  any  of  his  Majesty's  superior  Courts  of  re- 
cord; and  no  warrant  of  commitment  shall  be  held  void  by  reason  of  any 
defect  therein,  provided  it  be  therein  alleged  that  the  party  has  been  con- 
victed, and  there  be  a  good  and  valid  conviction  to  sustain  the  same." 


Return  of  Conmctions,  Src.l — Sect  74  enacts,  "  That  every  justice  of  the  Convktiooi  to  be 
--•'-  '  ^    J      .    ..  .  .»__  _/J  .-     returned  to  the 

quarter  ■ewiione. 


peace  before  whom  any  person  shall  be  convicted  of  any  offence  against  this  "'""^  ***  ^^ 


act,  shall  transmit  Uie  conviction  to  the  next  Court  of  general  or  quarter 

sessions  which  shall  be  holden  for  the  counUr  or  place  wherein  the  offence 

shall  have  been  committed,  there  to  be  kept  by  the  proper  officer  among  the 

records  of  the  Court ;  and  upon  any  indictment  or  information  against  any  How  tu  erUence 

person  for  a  subsequent  offence,  a  copy  of  such  conviction,  certified  by  the  in'wiuie 

proper  officer  of  the  Court,  or  provca  to  be  a  true  copy,  shall  be  sufficient 

evidence  to  prove  a  conviction  for  the  former  offence ;  and  the  conviction 

shall  be  presumed  to  have  been  unappealed  against,  until  the  contrary  be 

shewn." 


7.  Actions  against  Persons  acting  under  the  Statute. 

The  7  &  8  Geo.  IV.  c.  29,  s.  75, "  For  the  protection  of  persons  acting  in  Venue  in  proceed, 
the  execution  of  this  act,"  enacts,  "  That  all  actions  and  prosecutions  to  be  SS2Sng'»KBr 
commenced  against  any  person  for  any  thing  done  (a)  in  pursuance  of  this  act,  this  act. 
shall  be  laid  and  tried  m  the  county  where  the  fact  was  committed,  and  shaU 
be  commenced  within  six  calendar  months  after  the  fact  committed,  and  not 
otherwise;  and  notice  (b)  in  writing  of  such  action,  and  of  the  cause  thereofi  Notice  or  sctkaL 
shall  be  given  to  the  defendant  one  calendar  month  at  least  before  the  com- 
mencement of  the  action ;  and  in  any  such  action  the  defendant  may  plead  General  iieiie,  dec. 
the  general  issue,  and  give  this  act  and  the  special  matter  in  evidence  at 
any  trial  to  be  had  thereupon ;  and  no  plaintiff  shall  recover  in  any  such  ac- 
tion, if  tender  of  sufficient  amends  shall  have  been  made  before  such  action 
brought,  or  if  a  sufficient  sum  of  money  shall  have  been  paid  into  Court 
afler  such  action  brought,  by  or  on  behalf  of  the  defendant;  and  if  a  verdict 
shall  pass  for  the  defendant,  or  the  plaintiff  shall  become  nonsuit,  or  discon- 
tinue any  such  action  after  issue  joined,  or  if,  upon  demurrer  or  otherwise, 


(a)  See  ante,  405,  and  Beechey  v.  Sidtt,     \VXiM$  tO  ^tUPgntj^. 
OB.SfC.  806;  and  pot/,  /RoItrtOtUI  in?         (6)  See  ante,  401,  ftc 
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judgment  shall  be  given  against  the  pUdnttt^  the  defendanl  ihiA  reoofcrln 

fiill  costs  as  between  attorney  and  client,  and  have  the  like  remedy  lor  iht 

7  &  8  Gotu  4^Z».   same  as  any  defendant  hath  bv  law  in  other  cases ;  and  thoiiph  a  verdict 

shall  be  given  for  the  plaintiff  m  any  such  action,  such  plaintiff  shall  not 
have  costs  against  the  defendant,  unless  the  judge  before  whom  the  trial 
shall  be,  sh^  certify  his  approbaliim  of  the  action,  and  of  the  verdict  ob- 
tained thereupon." 


8.  To  WHAT  Placu  Act  not  to  bxtekd. 


Thk  act  HOC  to  ex- 
tend to  SooUand 
or  Irefamd,  except 
In  two  ( 


n 


Pro|ierty  stolen  in 
one  part  of  united 
kingidoroand 
found  in  another. 


To  extend  olfences 
committed  at 


The  7  &  8  Geo.  IV.  c  29,  s.  76,  provides  and  enacts,  ^  Thai 
this  act  contained  shall  extend  to  Scotland  or  Ireland,  except  as  folWiri: 
(that  is  to  say),  that  if  any  nerson  having  stcden,  or  otherwise  fekmioii^ 
taken  any  chattel,  money,  valuable  security,  or  other  proper^  whatsoerer, 
in  any  one  part  of  the  united  kingdom,  shall  afterwaras  have  the  same  pnh 
perty  in  his  possession  in  any  other  port  of  the  united  kingdom,  he  may  be 
dealt  with,  indicted,  tried,  and  punished  for  larceny  or  theft  in  that  pait  of 
the  united  kingdom  where  he  shall  so  have  such  property,  in  the  samemas- 
nor  as  if  he  had  actually  stolen  or  taken  it  in  that  part ;  and  if  any  person, 
in  any  one  part  of  the  united  kingdom,  shall  receive  or  have  any  chsttd, 
money,  valuable  security,  or  other  property  whatsoeyer,  which  snaO  hare 
been  stolen  or  otherwise  feloniously  taken  m  any  other  part  ef  the  united 
kingdom,  such  person  knowing  the  said  property  to  have  been  stolen,  ot 
otherwise  feloniously  taken,  he  may  be  dealt  with,  indicted,  tried,  and  pun- 
ished for  such  offence  in  that  part  of  the  united  Idngdom  where  he  shad  » 
receive  or  have  the  said  property,  in  the  same  manner  as  if  it  had  been  ori- 
ginally stolen  or  taken  in  that  part" 

Sect  77,  enacts,  "  That  were  any  felony  or  misdemeanor,  ptmishable  m- 
der  this  act,  shall  be  committed  within  the  jurisdiction  of  ihe  Admiralty  of 
England,  the  same  shall  be  dealt  with,  inquired  of,  tried,  and  determined  ia 
the  same  manner  as  any  other  felony  or  misdemeanor  committed  widiin 
that  jurisdiction." 

See  further  as  to  the  venue  and  place  of  trial  of  persons  guilty  of  lareeny 
in  general,  post,  578. 


Tenants  and 
lodgen  stealing 
chattels,  &c* 


Puniiihablc  as 
larceny. 


Fonn  of  Indict- 
invnl. 


(3)  Sarcens  extenl^el)  bm  Jibtatute— 9l0  to  tj^e  ]Per0on  committins  it 

And  herein,  of  Larceny: — 1.  By  Tenants  or  Lodgers; — 2.  By  Gerks 
or  Servants ;-^^.  Embezzlement  by  Clerks  or  Servants; — 4.  Embezzle- 
ment by  Bankers,  Attomies,  Agents,  &:c. ; — 5.  Factors  or  Agents  pledg- 
ing Goods  for  their  own  Benefit; — 6.  Embezzlement  by  Manufacturers; — 
7.  Embezzlement  by  Bank  and  Soutli  Sea  House  Clerks,  &•€.; — 8.  Em- 
bezzlement by  Servants,  &c.,  in  Post  Office ; — 9.  Embezzlement  of  Public 
Money;  — 10.  Embezzlement  of  King's  Stores; — 11.  Embezzlement  of 
(loods  warehoused  under  Customs  or  Excise;  — 12.  Embezzlement  by 
Bankrupts  or  Insolvents. 

1.  Larceny  by  Tenants  or  Lodgers. 

It  is  now  decided,  that,  as  a  lodger  has  a  special  property  in  the  goods 
which  are  let  with  liis  lodgings,  the  stealing  of  them  is  no  felony  at  com- 
mon law,  though  this  was  formerly  much  doubted.  R.  v.  Baven,  KeL  24 ; 
H.  V.  Meere^  Show.  50. 

But  the  Stat.  7  &  8  Geo.  IV.  c.  29,  s.  45,  enacts,  **  That  if  any  per- 
son shall  steal  any  chattel  or  fixture  let  to  be  used  by  him  or  her  in  or  with 
any  house  or  lodging,  whether  the  contract  shall  have  been  entered  into 
by  him  or  her,  or  by  her  husband,  or  by  any  person  on  behalf  of  hiui  or 
her,  or  her  husband,  every  such  oflendor  shall  be  guilty  of  felony,  and, 
being  convicted  thereof,  shall  be  liable  to  be  punished  in  the  same  nuumer 
as  in  the  case  o^  simple  larceny;  and  \\\  every  such  case  of  stealing  any 
chattel,  it  shall  be  lawftil  to  prefer  an  indictment  in  the  common  fonn  as 
for  larceny ;  and  in  every  such  case  of  stealing  any  fixture,  to  prefer  an  in- 
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dictment  in  the  same  form  as  if  the  offender  were  not  a  tenant  or  lodger;     larceny  by 
and  in  either  case  to  lay  the  property  in  the  owner  or  person  letting  to  hire."  tenawti. 

See  the  General  Clauset,  ante,  p.  650  to  556. 

This  proviflion  extends  to  fixtures  which  the  repealed  statute  of  3  W. 
&  M.  c.  5,  s.  9,  did  not,  and  also  to  houses  as  well  as  lodgings;  and,  hy  this 
provision,  some  trouble  as  to  stating  the  contract  of  letting  which  preTiously 
existed  is  avoided. 

The  casd  of  Palmer,  2  Eatft  P,  C.  586,  is  not  applicable  to  this  new 
provision. 

In  a  late  case,  decided  before  this  new  act,  it  was  thought  to  be  unne- 
cessary to  state  hf  whom  the  lodging  was  let,  and  all  the  judges  held  that 
the  letting  might  be  stated  either  according  to  the  fact,  or  according  to  the 
legal  operation.  B.  v.  Ilealeiff  R,  ^  M,  CC.l, 

In  A,  V.  BeWf  R,^R.C,  C,  480,  the  indictment  was  for  stealing  goods  in  a 
lodging  house,  let  by  contract  to  the  prisoner,  to  be  used  with  the  lodging 
aforesaid.  This  was  held  to  import  a  liberty  of  sole  user,  and  the  prisoner 
was  acquitted,  as  it  appeared  that  others  had  a  concurrent  use  of  the  lodg- 
ing room  and  goods. 

But  as  7  &  8  Geo.  IV.  c.  29,  s.  45,  in  the  case  of  chattels,  allows  the  in- 
dictment to  be  in  the  common  form  as  for  larceny,  it  is  apprehended  that 
this  decision  woiUd  not  now  apply.  CoUyer*8  Statutei,  334. 

2.  Larceny  by  Clerks  or  Servants. 

We  have  already  seen  how  far  a  clerk  or  servant  may  be  guilty  of  lar-  unmy  by  cterkt 
ceny  at  common  law,  ante,  518  to  520.  ornrvaats. 

We  have  also  seen,  that,  hy  the  common  law,  he  who  had  goods  delivered 
to  him,  thereby  originally  gaining  a  legal  possession  of  them,  could  not,  by 
afterwards  converting  them  to  his  own  use  with  intent  to  steal,  be  deemed 
a  felon  and  guilty  of  larceny.  And  it  seems,  from  1  Hale,  505,  that  servants 
stood  in  the  same  sitiuition,  in  this  respect,  as  strangers,  ante,  527,  528. 

Various  statutes,  now  repealed,  have  been  passed  {viz,  the  33  Hen.  VI. 
c.  1;  21  Hen.  VIII.  c.  7;   5  Eliz.  c.  10;   and 3  Geo.  IV.  c.  38,   to  re- 
medy these  defects  in  the  common  law;  and  now,  the  stat  7  &  8  Geo.  IV. 
c.  29,  s.  46,  enacts,  "  That  if  any  clerk  or  servant  shall  steal  any  chattel, 
money,  or  valuable  security,  heUmging  to  or  in  the  pouestion  or  power  of  his 
master,  every  such  offender,  being  convicted  thereof,  shall  be  liable,  at  the 
discretion  of  the  Court,  to  be  transported  beyond  the  seas  for  any  term  not  Tnuuporution 
exceeding  fourteen  years,  nor  less  tnan  seven  years,  or  to  be  imprisoned  for  fo<^  fourteen  yew, 
any  term  not  exceeding  three  years,  and,  if  a  male,  to  be  once,  twice,  or  *"  ln>pri««wn«t. 
thrice  publiclv  or  privately  whipped  (if  the  Court  shall  so  think  fit)  in  addi- 
tion to  such  imprisonment" 

See  the  General  Clauset,  ante,  550  to  556. 

The  value  of  the  property  stolen  is  immaterial. 

As  to  Embezzlement  by  Clerks  or  Servants,  see  infra, 

3.  Embezzlement  by  Clerks  or  Servants. 

We  have  seen,  that,  where  the  master  had  no  previous  possession  of  the  Embenlement  by 
property,  distinct  firom  the  actual  possession  of  the  servant;  that  is,  where  derkt or iervMiu. 
the  goods  had  never  been  in  the  possession  of  the  master,  but  bv  the  receipt 
of  the  servant  upon  the  delivery  of  another,  the  servant's  or  clerk's  felonious- 
ly converting  tdem  to  his  own  use  was  not  considered  larceny  at  common 
law,  bat  merely  a  breach  of  trust,  ante,  519,  520. 

The  Stat  7  &  8  Geo.  IV.  c.  29,  s.  47,  enacts,  "  That  if  any  clerk  or  ser- 
vant, or  any  person  employed  for  the  purpose  or  in  the  capacity  of  a  clerk 
or  servant,  shall,  by  virtue  of  such  employment,  receive  or  take  into  hia 
possession  any  chattel,  money,  or  valuable  security  {a),  for,  or  in  the  name, 
or  on  the  account  of  his  master,  and  shall  fVaudulently  embezzle  the  same, 

(a)  As  to  what  it  such  security,  see  s.  5,  ante,  551. 
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MBvt  BT        iloleii  BM  wuM  from  faknuMter,  allhomk  MMh  dMttdp  BMaejip  «r  aMnI 

cLEKK>,atc      wM  noi  werived  into  the  yoMwrion  ^  jMdb  — itlw  •lignriwr  li— if! 

9ictaM.4,ciii  •ciMgl  PowMWow  qf  Ati  ciHTft^  J«rwir,  or  grt«r  jigfn—  m  mip&ptHm);  u 

•fttj  radi  oibidOT^  being  eonvietod  diMmC  lUI  1w  lU^ 
tifliiof  tbeCoort,  to  any  of  tlie  pamduniniliivUflli  tiba  Oovt  naj 
•■  hereinbefore  kit  menUoned."  Xa.  40,  «ifi,  557]. 

See  4be  Gmmto/ CSbnuii,  Mtei  p.  550  to  556. 

^aect  48, "  ForpterentingdiaJiflleiiltiaa  ihathmw  bacn  „ 
the  proaeqitiMi  of  the  laiHnfBtiwtrf  ^MtmtAm^"  a*  u  nnafft  fi  il|,  " 
be  kwftil  to  thmtfB  in  tbe  indicteMBt  and  pwicaad 
pny  number  of  diatinct  acte  of  embeBdcnent  not 
may  bave  been  oamnutted  hj  bim  i^gainat  Ike  ai 
■pace  of  iix  calendar  montha  ran  tbefinfctolbalaaftof  aocii 
vrmj  ancb  indictanent,  eiocpt  where  tlie  oAnee  ahall  rdate  to  any  eialb 
it  dbaU  be  iuffidait  to  allege  tbe  embeadeoMntto  be  of  flMMf^  vidMolM 
yng  any  particnlar  com  atimUkk  memriimf  andandb  allagatifj  ae  4r  j 
TCgardi  tbe  deacripCion  of  tbe  property,  abiul  be  anatoinad.  if  the  cftnl 
■haU  be  proved  to  bave  cmbeided  any  amoant^  nMioi^gh  liho  paitieHl 
nedea  of  coin  or  vahiaUe  lecnxity  of  wbidi  aneb  amoont 
aliaU  not  be  proved;  or  if  be  abaU  be  proved  to  liami 
of  coin  orvalaable  aecnrity,  or  any  j^oition  of  tbe  VBhw  ineraoL  anau^ 
andi piece  of  coin  orvaloable  aeomty  may  bave  been  daltvarad  to  Umi 
order  that  aome  part  of  tbe  vafaie  thereof  ahoald  be  letumed  tothapai 
the  lame^  and  iodi  part  abaU  bave  been  letuned  noBoadi^^*'' 
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Towh—tto  Tbia  act  an^iea  to  the  aame  daaer^ption  of  deilca  and 

wiUdn  the  39  Geo.  IIL  ^  85.  It,  therefixre,  estenda  to 
E,w.SmUk,  R.tIL2a7i  mrentioea,  il.v.Jf«ffit*,iZ.4>iL80;  tmrniBH 
jB.v.  Carr,  A.d'jR.  108;  and penona  emplayed by  overaeen^  Ar,Sfm 
IL^ILMQ;  2Siark.Sejih 849, 8.  C.;  aa  an  extra  collector  of  poariatii^A 
ILv.  Wardf  Gfev,  108.  See  il.  v.  ArfOR,  A.  4*  Jf.  C  a  S87f  jMii;  560. 

Nor  is  the  nature  of  the  wages,  R.  v.  MeUuk^  A.  ^.JL  d  C  80,  nor  d 
duration  of  the  employment,  £.  v.  Spencer ^  R.S^'R.C,  C.  299,  "'•fffrifi^ 

Where  the  owner  of  a  colliery  employed  the  prisoner,  as  captain  of « 
of  his  barges,  to  carry  out  and  sell  coius,  and  paid  him  for  hia  labour  by  a 
lowing  him  two-thirds  of  the  price  for  which  he  sold  the  coals,  after  deoc 
ing  the  price  charged  at  the  colliery;  it  was  held,  that  the  priaoncr  wm 
8er\'ant  within  the  meaning  of  the  39  Geo.  III.  c.  85 :  and  having  embe 
zled  the  price,  he  was  guilty  of  larceny  within  that  act.  R,  v.  HetrUew^  JL 
R.  C.  C.  139. 

If  a  person  he  employed  as  the  clerk  of  a  corporation,  and  embeides  the 
money,  he  is  guilty  of  felony,  though  he  was  not  appointed  under  their  coe 
mon  seal.  R,  v.  WeUingt,  1  C.  *  P.  457. 

But,  to  bring  a  case  within  tne  act,  the  clerk  or  servant  must  have  be« 
employed  either  generally  or  specially,  to  receive  the  chattel  or  money  f 
his  master.    R.  v.  Smith,  R,  ^  R.  516;    R  v.  Beechey,  R,&R,  319;    R 
MeUish,  R.  ^R.60;  CoUyer*t  Stat.  102,  a.;  R.  v.  BakeweU,  B.iR.ai 
35. 

Embezzlement  by  a  man  who  is  neither  clerk  nor  servant,  nor  in  any  r 
spect  under  the  control  of  the  person  by  whom  he  is,  in  a  single  instam 
only,  requested  to  receive  money,  is  not  within  the  47Ui  section  of  the  aboi 
act ;  for  he  does  not  come  within  Uic  description  of  clerk  or  servant,  or  a  pe 
son  employed  for  the  purpose  of  or  in  the  capacity  of  a  clerk  or  senran 
R.  v.  Nettieton,  R,  ^  M.  C.  C,  259. 

A  bank  clerk,  employed  to  post  into  the  ledger  and  read  from  the  csi 
book,  bank  notes  from  100/.  in  value  up  to  1000/.,  and  who^  in  the  coon 
of  that  occupation,  had,  with  other  clerks,  access  to  a  file,  upon  whidi  pai 
notes  of  eveiy  description  were  filed,  and  took  from  that  file  a  paid  bank  mok 

(a)  The  words  in  UaUc9  were  by  mistake  leA  out  io  the  fonncr  act  39  Qcou  II 
r.  85,  now  repealed. 
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for  50/.  Held,  that  the  prisoner  could  not  be  considered  as  intrusted  with  the 
possession  of  Uiis  note,  so  as  to  bring  him  within  the  15  Geo.  II.  c.  13,  s.  12. 
And  it  was  in  the  same  case  questioned  whether  a  note  once  cancelled  by 
the  bank  was  within  the  15  Geo.  II.  c.  13.  E.  v.  Baketvell,  R,  ^  R,  C,  C,  35. 

The  person  employed  to  collect  the  sacrament  money  from  the  commu- 
nicants b  not  the  servant  of  the  minister,  churchwardens,  or  poor.  R.  v. 
Burton,  R,  ^  M.  C,  C,  237. 

A  servant  in  the  employment  of  A.  and  B.  is  the  servant  of  each ;  and 
if  be  embezzle  the  private  money  of  one,  he  may  be  indicted  as  the  ser- 
vant of  that  individual  partner.  A.  v.  Leech,  2  Stark.  N.  P,  C.  70. 

It  win  be  seen,  from  the  above  cases,  the  statute  is  not  confined  to  the 
clerks  and  servants  of  persons  in  trade  ;  it  extends  to  the  cleriLs  and  servants 
of  all  persons  whatsoever,  when  employed  to  receive. 

No  wasting  or  consuming  of  goods  is  within  the  act,  however  wilfuL  1 
Hawk,  c.  33,  «.  14. 

In  R.  V.  WkUtrnghaniy  2  Leach,  912,  it  was  held,  that  it  was  an  offence 
within  the  39  Geo.  III.  c.  85,  for  a  servant  to  embezzle  money  received 
from  a  customer  of  his  master's,  though  the  money  had  been  given  to  the 
customer  by  the  master,  in  order  that  it  might  be  paid  in  the  course  of  buii- 
ness  to  the  servant,  for  the  purpose  of  trying  the  servant's  honecty. 

^,'mR.y.Headge,  2  Leach,  1033,  i2.|-i2.  C,C.  160,  S.C,  it  was  decided, 
that  a  servant  secretins  money  which  the  master  had  marked  and  sent  by  a 
friend,  to  make  a  purchase  at  his  shop,  with  a  view  of  trying  the  honesty  of 
his  servant,  was  guilty  of  an  embezzlement  within  39  Geo.  III.  c.  85,  and  not 
of  a  larceny  at  common  law.  See  also  R,  v.  Bazeley,  2  Leach,  841 ;  ante,  520. 

If  a  servant,  immediately  on  receiving  a  sum  for  his  master,  enter  a 
smaller  in  his  master's  books,  and  ultimately  account  to  his  master  for  the 
smaller  sum  only,  he  may  be  considered  as  embezzling  the  difference  at  the 
time  he  made  the  entiy.  And  it  will  not  alter  the  case,  though  he  re- 
ceived other  sums  for  his  master  on  the  same  day,  and,  in  paying  them  and 
the  smaller  sum  to  his  master  together,  he  might  give  his  master  every 
piece  of  money  or  note  he  received  at  the  time  he  made  the  &lse  entiy.  Jf. 
v.  Hall,  3  Stark,  C.  N.  P.  67 ;  Jl.  ^  R.  C.  C.  463,  S.  C. 

Where  the  defendant  received  and  paid  sums  to  a  large  amount,  for  his 
master,  and  kept  a  cash  account  of  them,  which  he  balanced  every  quarter, 
it  was  holden  by  Garrow,  B.,  that  it  was  not  sufficient  to  prove  that  there 
appeared  by  this  cash-book  to  be  a  lar^  balance  due  to  the  prosecutor,  in  the 
hands  of  the  defendant,  unaccounted  for,  even  though  accompanied  with  a 
confession  that  he  had  appropriated  some  of  the  money  in  his  hands  to  his 
own  use;  but  that  it  was  inciunbent  upon  the  prosecutor  to  select  and  prove 
some  distinct  and  specific  act  of  receipt  and  embezzlement  R,  v.  Heob,  2 
iUtff.  1244. 

If  a  servant  receive  money  for  his  master,  for  an  article  made  of  his  mas- 
ter's materials,  it  will  be  within  the  39  Geo.  III.  c.  35,  if  he  embezzle  it, 
though  he  made  the  article,  and  was  to  have  a  given  proportion  of  the  price 
for  making  it  R.  v.  Hoggin,  R.^R.C,  C,  145. 

If  a  steward  receive  money  on  account  of  his  emplojrment,  and  embes- 
zle  it,  he  is  guil^  of  a  felony,  although  his  employers  would  be  wrong-doera 
in  receiving  it  A,  v.  BeacaU,  1  C^P,  N,  P,  C,  454. 

Indictment'] — The  39  Geo.  III.  c.  85,  was  considered  not  to  have  made  Indictmrni. 
embezzlement  by  clerks  and  servants  a  new  felony,  but  to  have  been  de-  ■ 
claratory  of  the  common  law  on  that  subject;  and,  therefore  it  was  held, 
that  an  indictment,  framed  upon  it,  must  contain  all  that  is  essential  to  an 
indictment  for  larceny  at  common  law,  a  count  framed  upon  that  statute 
being,  in  fact,  a  special  count  in  larceny.  R.  v.  APOregor,  3  B,^P,  106; 
2  East't  P.  C.  576;  R.^R,  23,  S.  C. ;  K.  v.  Johnson,  ZM.^S.  553. 

With  regard  to  the  venue,  it  has  been  held,  that  where  the  proper^  comes 
into  the  prisoner's  possession  in  one  county,  and  he  denies  the  receipt  of  it, 
or  refuses  to  account  for  it  in  another,  the  venue  should  be  laid  in  the  lat- 
ter county,  because,  until  such  denial  or  refusal,  the  ofience  cannot  be  con- 
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ridcred  complete.  K.  v.  Tmfiw,  K.  ^  R.  63.  In  one  cue,  howerer,  the 
venuey  thougn  laid  in  the  former  county,  was,  under  particnlar  cireunutencci, 
held  correct.  H.  v.  Hobson,  IL^ILC.C.  56. 

The  exact  value  of  thepnmerty  embeziled  need  not  be  stated  in  die  in- 
dictment R,  V.  Carton,  tL^JLC.  C. 303.  See  Coikfer^M  Siai.  101. 

The  48th  section  also  removes  many  fonner  di&niltieB  as  to  ^  de- 
scription of  the  money  stolen,  ante,  558. 

llie  statute  39  Geo.  III.  being  nearly  in  the  words  of  the  7  ft  8  Geo.  IV. 
c.  29,  s.  47,  the  same  rules,  in  most  respects,  will  be  applicable  to  bodi.  Coi' 
Iyer's  Stat.  101 ;  and  see  Car.  C.  L.  330-1 ;  JL  v.  SmUem^  Car.  C.  L.  S18; 
ordej  558. 

It  is  not  sufficient,  in  the  indictment,  to  follow  the  words  of  d^  statnle; 
but  there  must  be  a  positive  aD^ation,  that  the  money  embesiled  was  ^ 
property  of  the  prosecutor,  as  m  other  cases  of  larceny.  IL  ▼.  McGregor, 
Old  Bailey,  September,  1801,  3  B.  8fP.  106;  2  EoMet  P.  C.  576;  2  Lmck, 
932;  JR.  <5^  K.  C.  C.  23,  S. C. 

An  indictment  on  this  statute  ought,  it  should  seem,  to  state  diat  the  psi^ 
charged  was  "  employed  to  receive  money,**  &c.  See  3  Chit,  C  X.  982^  a.  (si); 
2  Rust,  208. 

TTie  indictment  need  not  state  the  names  of  the  persons  from  whom  ^ 
money  embezsled  was  received.  R.  v.  Beacall  and  frellm^,  1  CfP,  451 

In  an  indictment  for  embezzlement,  on  the  statute  39  Geo.  III.  c  85, 
it  was  not  necessary  to  charge  that  the  prisoner  "  feloniously  "  embesskd, 
it  was  sufficient  to  charge  at  the  end,  that  he  "  so  feloniously  stde  the  mo- 
ney," &c.  R.  V.  Crighton,  E.  ^  R,  C.  C.  62. 

With  respect  to  that  part  of  the  stat  7  &  8  Geo.  IV.  c.  29,  s.  48,  which 
relates  to  receiving  money  where  change  was  given,  and  then  not  acoount- 
ing  for  the  balance,  the  practice  at  the  Old  Bafley,  before  this  act,  was,  is 
one  count  to  charge  the  prisoner  with  embezzling  the  gross  sum,  and  in 
another  with  embezzling  the  amount  of  the  balance.   Cor.  C.  JL.  324. 

The  7  &  8  Geo.  IV.  c.  29,  s.  48,  we  have  seen,  allows  three  distmct  acti 
of  embezzlement  within  six  months  to  be  charged  in  the  same  indictment 

Each  embezzlement  should  be  stated  in  a  separate  count. 

A  count  for  simple  larceny  may  be  joined  with  a  count  for  embezzlement, 
under  the  nresent  statute.  The  repealed  statute  of  39  Geo.  III.  c.  85,  by 
declaring  that  clerks  and  servants  embezzling,  &c.  should  be  deemed  to 
have  feloniously  stolen,  &c.  did,  in  fact,  place  embezzlement  amongst 
felonies  at  connnon  law.  At  common  law,  therefore,  the  judgmcntsToi 
larceny  and  embezzlement  were  the  sfirae,  though,  in  the  one  case,  averleJ 
by  benefit  of  clerg}' ;  in  the  other,  by  the  milder  punislmient  inflicted  by 
the  statute.  As  the  judgments,  therefore,  for  these  offences,  were  strictly 
the  same,  a  count  for  larceny,  and  a  count  for  embezzlement,  might  well 
be  joined  in  the  same  indictment.    See  R.  v.  Johnson,  3  M,  8f  S.  563.     Nor 


HankerK.attornicit, 
agenu,  Atr.  dUpos- 
iiig  of  nro|H*rtv  in- 
truKtcd  to  thctn  to 
invcKt. 


4.  Embezzlement  by  Bankers,  Attornies,  Agents,  &c. 

We  have  already  seen,  fl/i/£,  517  to  520,  that,  in  general,  a  party  acquir- 
ing goods  under  a  tnist,  cannot  be  guilty  of  larceny  at  common  law  («;.  R. 
v.  Walsh,  4  Taunt.  258;  2  Leavh,  1054,  S.  C. 


(rt)  R.  V.  Wahh,  R.  S^  R.  C.  C.  215; 
4  Taunt.  258;  2  Leach,  C.  C.  1051,  S.  C. 
The  prisoner  received  a  check  from  Sir 
T.  P.  to  buy  Exchequer  bills;  he  car- 
ried it  to  the  banker's,  got  the  cash,  and 
embezzled  part.  lie  was  indicted  for 
stealing.  Held,  that  as  there  was  no  fraud 
to  induce  Sir  T,  P.  to  deliver  the  check, 


it  wa«  not  larceny,  although  the  prisoner 
intended  to  misapply  the  property  when 
betook  it,  and  misapplied  it  accordingly. 
It  was  also  held,  that  as  Sir  T.  P.  never 
had  possession  o(  the  money  received  at 
the  banker's  but  by  the  hands  of  the  pri- 
soner, the  indictment  could  nut  be  sup- 
ported. 


II.  (8).]  The  Person  Committing  the  Larceny.  561* 

The  Stat  7  &  8  Geo.  IV.  c.  29,  s.  49,  "  For  the  punishment  of  embezzlement      bmbezzlb- 
ccxmmitted  by  agents  intrusted  with  property,"  enacts,  "That  if  any  money,   mbnt  by  ban- 
or  security  for  the  payment  of  money,  shall  be  intrusted  to  any  banxer,  mer-   zeks,  aoemta, 

chant,  broker,  attorney,  or  other  agent,  with  any  direction  in  writing  to  apply  &c. 

such  money,  or  any  part  thereof,  or  the  proceeds,  or  any  part  of  the  proceeds  7  4k  8  Geo.  4,  c.  9. 
of  such  security,  for  any  purpose  specified  in  such  direction,  and  he  shall,  in 
violation  of  good  faith,  and  contrary  to  the  purpose  so  specified,  in  any  wise 
convert  to  his  own  use  or  benefit  such  money,  security,  or  proceeds,  or  any 
part  thereof  respectively,  every  such  offender  shall  be  guilty  of  a  misde-  MiidcmeBnor. 
meanor,  and,  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of 
the  Court,  to  be  transported  beyond  the  seas  for  any  term  not  exceeding  Trauparuikni 
fourteen  veara,  nor  less  than  seven  years,  or  to  sufier  such  other  punish-  for  fourtaen  ymn, 
ment  by  fine  or  imprisonment,  or  by  both,  as  the  Court  shall  award;  and  if  JJmSiJu**  *"'*'*" 
any  chattel  or  valuable  security,  or  any  power  of  attorney  for  the  sale  or  Property dapoaUad 
transfer  of  any  share  or  interest  in  any  public  stock  or  fiind,  whether  of  this  ^ZM^SSam!,  ** 
kingdom,  or  of  Great  Britain,  or  of  Ireland,  or  of  any  foreign  state,  or  in  •P*^*"!"*'!*'* 
any  fund  of  any  body  corporate,  company,  or  society,  shall  be  intrusted  to 
any  banker,  merchant,  broker,  attorney,  or  other  agent  lor  safe  custody,  or 
for  any  special  purpose,  without  any  authority  to  sell,  negotiate,  transfer, 
or  pledge,  and  he  shaU,  in  violation  of  good  faith,  and  contrary  to  the  ob- 
iect  or  purpose  for  which  such  chattel,  security,  or  power  of  attorney  shall 
nave  been  mtnisted  to  him,  sell,  negotiate,  transfer,  pledge,  or  in  any  man- 
ner c<mvert  to  his  own  use  or  benefit,  such  chattel  or  security,  or  the  pro- 
ceeds of  the  same,  or  any  part  thereof,  or  the  share  or  interest  in  the  stock 
or  fund  to  which  such  power  of  attorney  shall  relate,  or  any  part  thereof 
every  sucli  offender  shall  be  guilty  of  a  misdemeanor,  and,  being  convicted  Mbdemeaoor. 
thereof,  shaU  be  liable,  at  the  discretion  of  the  Court,  to  any  of  Uie  punish-  Truuportatian 
ments  which  the  Court  may  award  as  hereinbefore  last  mentioned.'  ^nwiuad^mS'' 

See  the  General  ClauseSy  ante,  p.  550  to  556.  loniiMnu 

This  provision,  with  a  considerable  number  of  veriMd  alterations,  is  a  re- 
enactment  of  the  first  and  second  sections  of  the  stat  52  Geo.  III.  c.  68, 
now  repealed. 

The  Stat.  52  Geo.  III.  c.  63,  onlv  applied  to  persons  to  whom  securities 
were  intrusted  in  the  exercise  of  tneir  function  or  business,  and  not  to  one 
who,  as  a  private  fnend,  was  intrusted  with  a  bill  to  get  it  discounted,  and, 
instead  of  doing  so,  converted  it  to  his  own  use.  R,  v.  Prince,  2  C,  Sf  P, 
517. 

The  pn^rietor  and  member  of  a  savings  bank  receiving  money  for  taking 
care  of  deposits,  &c.,  it  is  not  within  the  act  for  her  to  embezzle  such  de- 
podta.  Jt  V.  Elizabeth  Mason,  ID,^R.  C.  N,  P.  22. 

A.  placed  valuable  securities  in  the  hands  of  B.,  ¥rith  a  written  direction 
to  invest  the  proceeds  in  the  funds,  "  in  case  of  any  unexpected  accident 
happening  to  A."  No  accident  did  happen  to  A.,  and  the  proceeds  were 
by  &  converted  to  his  own  use : — Held,  that  B.  was  not  indictable  under 
the  52  Geo.  III.  R.  v.  White,  AC^P.  46. 

An  all^ration  in  an  indictment,  that  A.  placed  valuable  securities  in  the 
hands  of  B.,  "  with  an  order  in  writing  to  invest  the  proceeds  in  the  govern- 
ment funds,"  is  not  supported  by  proof  of  an  order  in  writing,  directing  B. 
to  invest  the  proceeds  in  the  government  funds,  in  case  of  an  unexpected 
accident  happening  to  A.  Jl.  v.  White,  A  C,  ^  P,  46. 

The  50th  section  of  the  7  &  8  Geo.  IV.  c.  29,  provides  and  enacts,  **  That  Not  loaflbct  tnu- 
nothing  hereinbefore  contained,  relating  to  agents,  shall  affect  any  trustee,  *•"  ■"**  mortga- 
in  or  under  any  instrument  whatever,  or  any  mortgagee  of  any  property,  *"^ 
real  or  persona^  in  respect  of  any  act  done  by  such  trustee  or  mortgagee, 
in  relation  to  the  property  comprised  in  or  affected  by  any  such  trust  or 
mortgage,  nor  shaJl  restrain  any  banker,  merchant,  broker,  attomev,  or  other  Nor  bankers.  && 
agenty^rom  receiving  any  money  which  shall  be  or  become  actually  due  and  5r***^*'!5L^!lHSL 
payidile  upon  or  by  virtue  of  any  valuable  security,  according  to  the  tenor    "'^ 
and  effect  thereof,  in  such  manner  as  he  might  have  done  if  this  act  had  not 
been  passed,  nor  from  selling,  transferring,  or  othendse  disposing  of  any  Nor  Mcuritiet  oo 
securitiefl  or  effects  in  his  possession,  upon  which  he  shall  have  any  lien,  ff^^?*y  ^^^  * 


5G2  %BCCtnB  bg  SbttAttt.  [aciv 

EV BBSiLB-  dahiif  or  demand,  entitling  bim  by  law  ao  to  do^  unleaa  auch  aale,  tnmler, 
MBXT  BY  BAW-  OT  Other  diipoeal,  shall  extend  to  a  greater  number  or  part  of  audi  eecuitici 
KBae»  AOBMTt,  or  effect!  than  elMUberBqairiteibriatii^ringwichlienydaini^ordwnanil.'' 

^c.  Thia  ia  in  eflact  a  le  enactment  of  At  arf,  gA>  tnd  8th  aactioMof  the 

7*iOM.<fria.  itat  52  Geo.  III.  e.  83. 


i»or«fniitor  The  52nd  section  of  the  7  &  8  Geo.  IV.  c.  29,  providea  and  enacti, 

"""^^       "**     «  xhat  nothing  in  this  act  contained,  nor  any  proceeding,  convictkai,  or 


iMKt  Id  MrtalB 


MminiDflBt. 


StLviDg  ofnoM-  judgment  to  be  had  or  taken  thereupon,  against  any  banker,  mevdiant,ho- 
•o^^sBdnff^  Ver,  factor,  attorney,  or  other  agent  as  aforesaid,  shall  prerent,  lessen,  or  im- 
tSi  fmn  ^mUi-    peach  any  remedy  at  law  or  in  eouitv,  which  any  puiy  aggriered  bf  saj 

such  offence  might  or  would  have  nad  if  this  act  baa  not  been  paasea;  hi 
nevertheless  the  conviction  of  any  such  offender  shall  not  be  received  ia  eti- 
dence,  in  any  action  at  law,  or  suit  in  equity  againat  bim;  and  no  haakcr, 
merchant,  broker,  factor,  attorney,  or  other  agmt  aa  afbreaaid,  aball  be  li- 
aUe  to  be  convicted  by  any  evidence  whatever  as  an  ofiender  against  dus 
act,  in  respect  of  any  act  dime  by  him,  if  he  shall  at  any  time  prefioniiy  to 
his  being  indicted  for  such  (rfRmoe  have  disclosed  such  ac^  on  oath,  ia  ooa- 
sequence  of  any  compulsoty  process  of  any  Court  of  law  or  equity  in  mj 
action,  suit,  or  nroceeaing  which  shaU  have  been  bondjide  inatituted  bf  anf 
party  amieved,  or  if  he  shall  have  disclosed  the  same  in  any  examiBBtiaB 
or  deposition  before  any  comnussioners  of  bankrupt" 

This  is  in  effect  a  re-enactment  of  the  5th  section  of  the  52  Geo.  III.& 
63,  except  that  that  did  not  protect  examinations  before  rrrmmiisiofn  of 
bankrupt  Car.  C.  X.  330. 


Factmiflraciali 
ptodgfatf  goodt. 


Misdemctnor. 

Traiu|K>itation 
for  fourteen  years, 
or  fine  and  bnpii- 
•onment. 

Provim*  for  the  ex- 
tent of  what  is  due 
to  the  flurtor,  oiul 
his  acceittances. 


5.  Factobs  ob  Aoebts  Pledoiiio  Goods  fob  tbbib  owx  Bbmbfit. 

We  have  already  seen  that  this  would  not  be  larceny  at  t^Mmwntm  few, 
mil«,  517to520. 

But  the  7  &  8  Geo.  IV.  c.  29,  s.  51,  enacts,  "  That  if  any  lactor  or  ^t 
intrusted,  for  the  purpose  of  sale,  with  any  goods  or  merchandise,  or  in- 
trusted with  any  bill  of  lading,  warehouse  keeper's  or  wharfinger's  ceiltf- 
cate,  or  warrant  or  order  for  deUveiy  of  goods  or  merchandize,  shall,  forliii 
own  benefit,  and  in  \'iolation  of  ^ood  faith,  deposit  or  pledge  any  such 
goods  or  merchandize,  or  any  of  the  said  documents,  as  a  security  for  any 
money  or  nes:otiable  instrument  borrowed  or  received  by  such  factor  or 
agent,  at  or  before  the  time  of  making  such  deposit  or  pledge,  or  intended 
to  be  thereafter  borrowed  or  received,  every  such  offender  shall  be  guilt}*  of 
a  misdemeanor,  and,  being  convicted  thereof,  shall  be  liable,  at  the  discre- 
tion of  tlie  Court,  to  be  transported  beyond  the  seas  for  any  term  not  ex- 
ceeding fourteen  years,  nor  less  than  seven  years,  or  to  suifcr  such  oilier 
punishment  by  fine  or  imprisonment,  or  by  both,  as  the  Court  shall  award; 
but  no  such  factor  or  agent  shall  be  liable  to  any  prosecution  for  depositing 
or  pledging  any  such  goods  or  merchandize,  or  any  of  the  said  documentii, 
in  case  the  same  shall  not  be  made  a  security  for,  or  subject  to  the  payment 
of  any  greater  sum  of  money  than  the  amount  which,  at  the  time  at  such 
deposit  or  pledge,  was  justly  due  and  owing  to  such  factor  or  agent  from 
his  principal,  together  Mrith  the  amoimt  of  any  bill  or  bills  of  exchange 
drawn  by  or  on  account  of  such  principal,  and  accepted  by  such  factor  or 
agent." 

See  the  General  ClauseSy  ante^  550  to  55G. 

This  provision  is  very  nearly  a  re-enactment  of  the  7th  and  8th  sections 
of  the  Stat.  6  Geo.  IV.  c.  94,  which  is  repealed  by  the  7  &  8  Geo.  IV.  c.  27. 
so  far  as  the  same  relates  to  any  misdemeanor  therein  mentioned. 

Tlie  remedies  at  law  and  in  equity  are  saved  by  the  52nd  section  of  the 
stat  7  &  8  Geo.  IV.  c.  29,  which  sec  tiipra,  and  factors  arc  exempted  from 
punishment  in  certain  cases  by  tlie  same  section,  which  applies  as  well  to 
factors  offending  against  the  5 1st  sect,  as  to  bankers  and  otner  persons  of- 
fending against  the  49th  sect,  of  this  act  Car.  C  L.  330. 

G.  Embezzlement  dy  Maxifacturers. — Sce^ww/,  577. 


II.  (»>.]  The  Person  Committing  the  Larceny. 
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EMBEZZLE- 
MENT BY  BANK 


7.  Embezzlement  by  Bank  and  South  Sea  House  Clerks,  &c 

By  the  15  Geo.  II.  c.  13,  s.  12,  it  is  enacted,  "  That  if  any  officer  or  sei^  ^c.  clerks, &c. 
vant  of  the  said  company,  being  intrusted  with  any  note,  bill,  dividend-war-  semmts  breaking 
rant,  bond,  deed,  or  any  security,  money,  or  other  effects  belonging  to  the   their  tnat  to  the 
said  company,  or  having  any  bill,  dividend-warrant,  bond,  deed,  or  any  se-  JiSSSrdEith!*^* 
curity  or  effects  of  any  other  person  or  persons  lodged  or  deposited  witn  the 
said  company,  or  witn  him  as  an  officer  or  servant  of  the  said  company, 
shall  secrete,  embezzle,  or  run  away  with  any  such  note,  bill,  dividend-'war- 
rant,  bond,  deed,  security,  money,  or  effects,  or  any  part  of  them ;  every 
officer  or  servant  so  ofiendiing,  and  being  thereof  convicted  in  due  form  of 
law,  shall  be  deemed  guilty  of  felony,  and  shall  suffer  death  as  a  felon  with- 
out benefit  of  clergy." 

Sect.  14  makes  it  a  public  act 

The  Stat.  24  Geo.  II.  c.  11,  s.  3,  contains  the  same  provision  with  regard 
to  the  officers  and  servants  of  the  South  Sea  Company,  in  the  same  terms 
as  are  contained  in  this  statute.  2  East's  P,  C.  579. 

In  a  case  where  a  bank  derk,  employed  to  post  into  the  ledger,  and  read 
from  the  cash-book,  bank  notes  from  one  hundred  pounds  in  value,  up  to 
one  thousand  pounds,  and  who  in  the  course  of  that  occupation  had,  with 
other  clerks,  accesa  to  a  file,  upon  which  paid  notes  of  every  description 
were  filed,  took  from  that  file  a  paid  bank  note  for  fifty  poimds,  it  was  nold- 
en  that  the  prisoner  could  not  be  considered  as  intrusted  with  tlie  posses- 
sion of  this  note,  so  as  to  bring  him  within  the  statute.  R.  v.  BakeweUy  K, 
^11.35;  an/e,  558. 

It  seems  doubtful  whether  a  note  once  cancelled  by  the  bank  is  within 
the  statute.   Id, 

It  has  been  hdd,  that  securities  issued  by  government,  as  exchequer  bills, 
are  "  effects"  within  the  act,  though,  from  not  having  been  signed  by  a  per- 
son legally  authorized,  they  are  not  valid  and  legal  exchequer  bills.  K.  ▼. 
AstletU,  k.^  R.  a  a  67;  2  Leach,  958;  IN.R.1,  S.  C. 


8.  Embezzlement  by  Servants,  &c.  in  Post  Office. 

At  common  law,  persons  employed  in  the  Post  Office,  have  no  special  pro-   Pott  ooice  ler. 
perW  in  the  letters  committea  to  their  charge,  which  may  prevent  tneir  vanu,  6tc 
stealing  them  from  amounting  to  larceny  at  common  law.  1  Leach,  1. 

See  the  various  provisions  of  the  5  Geo.  III.  c.  25,  s.  19;  7  Geo.  III.  c. 
50,  b.  1,  3 ;  42  Geo.  III.  c.  8,  s.  1,  2;  52  Geo.  III.  c.  143,  s.  2,  3,  4;  5 
Geo.  IV.  c.  20,  s.  10 ;  title,  ^ost  ^NKcc,  Vol.  V. ;  passed  for  the  more  effec- 
tually securing  thiB  kind  of  property. 


9.  Embezzlement  of  Public  Money. 

By  the  50  Geo.  III.  c.  59,  reciting,  '  Whereas  it  is  most  expedient  that 
due  provision  should  be  made  more  effectually  to  prevent  the  embezzlement 
of  money,  or  securities  for  money,  belonging  to  the  public,  by  any  collector, 
receiver,  or  other  officer  intnistea  with  the  receipt,  custody,  or  management, 
thereof:'  it  is  enacted,  ''  That  if  any  person  or  persons  to  whom  any  mo- 
ney, or  securities  for  money,  shall  be  issued  for  public  services,  shall,  from 
and  after  the  passing  of  this  act,  embezzle  such  money,  or  in  any  manner 
fraudulently  apply  the  same  to  his  own  use  or  benefit,  or  for  any  purpose 
whatever,  except  for  public  services,  every  such  person  so  offending,  and 
bein^  thereof  duly  convicted  according  to  law,  in  any  part  of  the  united 
kingoom,  shall  be  adjudged  guilty  of  a  misdemeanor,  and  shall  be  sentenced 
to  be  transported  beyond  the  sea,  or  to  receive  such  other  punishment  as 
may  by  law  be  inflicted  on  persons  guilty  of  misdemeanors,  and  as  the 
Court  before  which  siich  offenders  may  be  tried  and  convicted  shall  ad- 
judge." 

By  sect.  2,  it  is  enacted,  "  That  if  any  such  officer,  collector,  or  re- 
ceiver, so  intrusted  with  the  receipt,  custody,  or  management  of  any 
part  of  the  public  revenues,  shall  knowingly  furnish  fake  statements  or  rc- 


Pennns  cmbes- 
tlfaig  money  latued 
for  public  wrvkn* 
gulUyofambde- 
meuior. 


Offlcen  giving  in 
fiilie  ftatementa 
<if  money  intrust- 
ed to  their  caie. 
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[II.  (4^ 


EMREizLE-  turns  of  the  sums  of  money  collected  by  him  or  intrusted  to  his  care,  or  of 
MENT  OP  PUB-  the  balances  of  money  in  his  liands  or  under  his  control,  such  officer,  coK 
Ljc  MONET,  &c.  lector,  or  receiver  so  offending,  and  being  thereof  convicted,  shall  be  id- 
guiity  off  »p*yif-  judged  guilty  of  a  misdemeanor,  and  shall  be  adjudged  to  sufier  the  puniab- 
nieanor,  &c  ment  of  fine  and  imprisonment,  at  the  discretion  of  the  Court,  and  be  ren- 

dered for  ever  incapable  of  holding  or  enjoying  any  office  under  llie  Crown.' 


King's  stores. 

(looils  under  cx- 
€iae,  A:c. 


B.inkrupts. 


Insolvents. 


10.  Embezzlement  op  King's  Stores. 
As  to  this  offence  see  title  SHons,  Vol.  V.,  and  title  CToiUagc,  Vol.  I. 

11.  Embezzlement  of  Goods  warehodsed  under  Customs  or  Excise. 

By  the  G  Geo.  IV.  c.  112,  s.  39,  see  title  lEictoc,  Vol.  II.  if  goods  ware- 
housed under  that  act  arc  embezzled,  &c.  by  the  wilful  muconduct  of  aity 
officer,  he  shall  be  punished  as  for  a  misdemeanor. 

12.  Embezzlement  by  Bankrupts  or  Insolvents. 

We  have  already  seen,  title  Iteniunipt,  Vol.  I.,  that,  by  tlie  6  Geo.  IV.  c. 
16,  s.  112,  a  bankrupt  not  surrendering  and  submitting  to  be  examined,  «r 
not  discovering  his  estate  and  effects,  or  not  delivering  up  his  ffoods,  book<, 
&c,f  or  removing  or  embezzling  to  the  value  of  ten  pounosy  wifi  be  guilt}'  of 
felony. 

As  to  insolvents,  see  the  7  Geo.  IV.  c.  56,  ante,  title  lEnaoUxnt  Bdtoo, 
Vol.  III. 


stealing  gfMxU 


(4)  Slatcens  cxtenlieli  Bs  Jibtatutc— 9is  to  t^e  Vropcrts  Mobi. 

And  herein,  of  Stealing: — 1.  Coal,  or  Ore,  &c.,  from  Mines; — 2.  Trees, 
and  Vegetable  Produce  from  Gardens,  &c.,  if  of  1/.  value;  or  elsewhere, 
if  of  5/.  value; — 3.  Trees,  &c.,  growing  anywhere,  if  of  1*.  value; — !. 
Rails,  Fences,  8rc. ; — 5.  Fruit,  &c.,  from  Gardens,  &c.; — 6.  VcgetaUn. 
&c.,  not  in  Gardens,  &c.; — 7.  Glass,  Lead,  and  Fixtures ;— 8  .Stealing  or  de- 
stroying Records: — 9.  Stealing  or  dcstrojang,  &c.  Wills; — 10.  Stealing  or 
destroyiiijr  Writinp^s,  ^'0.,  of  Real  Estate; — 11.  Stealing  Deeds,  SociiriiW 
&c. ; — 12.  Stealing  Animals,  tis  Horses,  Cattle,  Deer,  Game,  Dogs,  Birds,  iw 

1.  Stealing  Coal,  or  Ore,  &c.,  from  Mines. 

We  havt' seen,  that,  to  constitute  larceny  at  common  law,  the  gooiLs  takcu 
that  savour  of  the  niUMt  be  mere  personal  goods,  autCy  i)33.     If  the  personal  goods  savour  anv 
^'  thing  of  the  realty,  it  cannot  be  larceny.  They  ought  to  be  no  wav  annexed  to 

the  freehold;  therefore,  it  is  no  larceny,  but  a  hare  trespass,  to  steal  c<»m 
or  grass  growing  or  apples  on  a  tree.  But  it  is  larceny  to  take  them  beinL' 
severed  from  the  freehold,  as  wood  cut,  grass  in  cocks,  stones  digged  out  til' 
the  quarry ;  and  this,  whether  they  are  severed  by  the  owner  or  even  hv  the 
tliief  liiniself,  if  he  sever  them  at  one  tune,  and  then  come  again  at  another 
time  and  take  them.  1  Nawk,  r.  33,  «.  21 ;  1  Ilaie,  510.  Gibbg,  C.  J.,  in  tlic 
case  of  Lee  V.  KisiioHy  7  Taunt.  101,  lays  down  the  following  doctrine,  *'  If 
a  thief  severs  a  copper,  and  instantly  carries  it  off,  it  is  no  felony  at  common 
law;  if,  indeed y  he  lets  it  remain  after  it  is  severed  any  time,  tlien  the  re- 
moval of  it  becomes  a  felony,  if  he  conies  back  and  takes  it ;  and  so  of  a 
tree  which  has  been  some  time  severed." 

This  connnon  Law  principle  has  been  extended  by  various  legislative 
enactments. 

The  Stat.  7  &  8  Geo.  IV.  c.  29,  s.  37,  enacts  <-  That  if  any  person  .^^liAli 
steal,  or  sever  with  intent  to  steal,  the  ore  of  any  metal,  or  any  l«i]»is  c^ilanii- 
naris,  manganese,  or  mnndiek,  or  any  wad,  black  cawke,  or  black  lead.  t>r 
any  coal  or  cannel  coal,  from  any  mine,  bed  or  vein  thereof  respect ivcly. 
ever}'  sneh  otlender  shall  be  gnilty  of  felony;  and,  being  convicted  tliereol". 
shall  be  liable  to  be  punished  in  the  same  manner  as  in  the  case  of  sini])li' 
larceny." 

See  the  General  Clanses,  ante,  j).  .^.'iO  to  'uH]. 


Stealing  from 
mines. 
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in  nrdeni*  4kc.»  If 
of  U.  value. 


The  prior  actd  25  Geo.  II.  c.  30;  39  &  40  Geo.  III.  c.  77,  s.  5,  relating     treeh,  vrqb- 
to  tills  sulneet  are  repealed.  tablwh.  &c. 

As  to  Destroying  &c.  Mines,  &c  see  title  ittaUdoiiB  Snintics  to  |9ios 
pcrtij,  Vol.  III. 

2.  Stbalino  Treks  and  Vegetable  Produce  prom  Gardens,  &c.y  if  op 

1/.  value;  or  elsewhere,  if  of  5/.  value. 

The  Stat  7  &  8  Geo.  IV.  c.  29,  s.  38,  enacts,  "  That  if  any  person  shall  stealing  tren,  &c. 
steal,  or  shall  cut,  hreak,  root  up,  or  otherwise  destroy  or  damage  with  in- 
tent to  steal,  the  whole  or  any  part  of  any  tree,  sapling,  or  shrub,  or  any  un- 
derwood, respectively  growing  in  any  park,  pleasure  ground,  garden,  or- 
chard, or  avenue,  or  in  any  ground  aojoining  or  belonging  to  any  dwelling 
house,  every  such  offender  (in  case  the  value  of  the  article  or  articles  stolen, 
or  the  amount  of  the  injury  done,  shall  exceed  the  sum  of  1/.)  shall  be 
guilty  of  felony,  and,  being  convicted  thereof,  shall  be  liable  to  be  punished 
m  the  same  manner  as  in  the  case  of  simple  larceny ;  and  if  any  person 
shall  steal,  or  shall  cut,  break,  root  up,  or  otherwise  destroy  or  damage  with 
intent  to  steal,  the  whole  or  any  part  of  any  tree,  sapling,  or  shrub,  or  any 
underwood,  respectively  growing  elsewhere  than  in  any  of  the  situations 
hereinbefore  mentioneo,  every  such  offender  (in  case  the  value  of  the  ar- 
ticle or  articles  stolen,  or  the  amount  of  the  injury  done,  shall  exceed  the 
sum  of  5t)  shall  be  guilty  of  felony,  and,  being  convicted  thereof,  shall  be 
liable  to  be  punished  m  the  same  manner  as  in  the  case  of  simple  larceny.*' 

See  the  General  Clauses^  ante,  550  to  556. 

The  former  acts  relating  to  this  subject  are  repealed  by  7  &  8  Geo.  IV.  c.  27. 

As  to  Destroying  &c.  Trees,  &c.,  see  title  i^ftalinotta  SnjnrifS  to  ^o^ 
pcrtc.  Vol.  III. 

The  words  "  ground  adjoining "  to  any  dwelling  house,  mean  ground  in 
actual  contact  with  the  dwelling  house ;  and,  therefore,  ground  separated 
from  a  house  by  a  narrow  walk  and  paling  with  a  gate  in  it,  is  not  within 
the  meaning  of  the  above  statute.  R.  v.  Hodges j  M.  SfM.  C,  N,  /*.  341. 

Whether  the  ground  be  a  park,  garden,  &c.,  within  the  above  act,  is  a 
question  for  a  jury.  Id,  It  does  not  seem  material  that  it  should  be  en- 
tirely in  every  part  of  it  a  park  or  garden,  &c.  Id. 


If  gTowinffefae- 
where.anaof  £<. 
▼ahae. 


l*unbhed  an  lar- 
ceny. 


3.  Stealing  Trees,  &c.,  growing  any  where,  if  of  Is,  Value. 

The  Stat.  7  &  8  Geo.  IV.  c.  29,  s.  39,  enacts,  "  That  if  any  person  shall 
steal,  or  shall  cut,  break,  root  up,  or  otherwise  destroy  or  damage,  with  in- 
tent to  steal,  the  whole  or  any  part  of  any  tree,  saplmg,  or  shrub,  or  any 
underwood,  wheresoever  the  same  may  be  respectively  growing,  the  stealing 
of  such  article  or  articles,  or  the  injury  done,  being  to  the  amoimt  of  Is,  at 
the  least,  every  such  offender,  being  convicted  before  a  justice  of  the  peace, 
shall,  for  the  nrst  offence,  forfeit  and  pay,  over  and  above  the  value  of  the 
article  or  articles  stolen,  or  the  amount  of  the  injury  done,  such  sum  of  mo- 
ney, not  exceeding  5/.,  as  to  the  justice  shall  seem  meet;  and  if  any  nerson 
eo  convicted  shall  afterwards  be  guilty  of  any  of  the  said  offences,  ana  shall 
be  contacted  thereof  in  like  manner,  every  such  offender  shall,  for  such  se- 
cond offence,  be  committed  to  the  common  gaol  or  house  of  correction,  there 
to  be  kept  to  hard  labour  for  such  term,  not  exceeding  twelve  calendar 
months,  as  the  convicting  justice  shall  think  fit ;  and  if  such  second  convic- 
tion shall  take  place  before  two  justices,  they  may  further  order  the  offender, 
if  a  male,  to  be  once  or  twice  publicly  or  privately  whipped,  after  the  expi- 
ration of  four  days  from  tlie  time  of  such  conviction ;  and  if  any  person  so 
twice  convicted  shall  afterwards  commit  any  of  the  said  offences,  such  offen- 
der shall  be  deemed  guilty  of  felony,  and,  being  convicted  thereof,  shall  be 
liable  to  be  punished  in  the  same  manner  as  in  the  case  of  simple  larceny." 

See  the  General  Clauses,  ante,  p.  550  to  556. 

The  prior  statutes,  viz,  37  Hen.  VIII.  c.  6;  43  Eliz.  c.  7;  15  Car.  II.  c.  2 ; 
22  &  23  Car.  II.  c.  7 ;  1  Geo.  I.  st.  2,  c.  48 ;  6  Geo.  I.  c.l6 ;  6  Geo.  III.  c.  48 ; 
9  Geo.  III.  c.  41 ;  45  Geo.  III.  c.  QG,  relating  to  this  subject,  are  repealed 
bv  the  7  &  8  Geo.  IV.  c.  27. 
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EAiLib  If  a  tne  or  ihrub  under  tbe  wlm  of  1«.  be  italn.  It  aaaoM  tihit  tlien  ■ 

wm,>fe     no  pankhment,  eiUier  on  iiimminr oonYietion  at  idhmmhib,  Cmr*C»  L.SU; 
jwtjiwri^  if  tfaoMrtynuAt  not  be  convict^ 
Aet,  |M»  title  iluIidMslEii{nito  te  f^ 

4.  STBALiirOy  &c^  Rail%  Fbmcb%  ftc; 

ftCMdmi^raiii.      TheiUtate7&8Geo.iy.o.299t.40,  enad%  ''TlMt  if  anvpenon  duD 
'"^^  *^  etettl,  or  ihall  cut,  bnik,  or  throw  down  with  intent  to  etal,  aaj  pot  of 

any  live  or  dead  ftnce,  or  any  wooden  poet,  pale,  or  nil,  eet  iq»  or  need  ait 
feroe,  or  any  etile  or  gate,  or  any  part  tfatteof  reiqpectiTdhrp  evmy  euch  ol> 
frnder,  being  convicted  before  a  juitice  of  the  peece^  ahall^  Ibr  the  frit  of- 
fence,  forfeit  and  pay,  over  and  aboire  the  vahie  of  the  artide  or  artidee  m 
itolen»or  the  amount  of  the  iijuiy  done,  audi  eum  of  money,  not  eaeeedte 
(UL,  as  to  the  juitice  ihaQ  aeem  meet;  sod  if  any  penon  ao  eonrieled  nl 
afterwarda  be  guilty  of  any  of  the  aaid  ofiencea,  and  dmll  ba  eanficted 
riinhhwr**!  4ifr    thereof  in  like  manner,  evezy  auch  oflfender  ahaQ  be  conuidttBd  to  the 

oonunon  gaoler  houae  of  correction,  there  to  be  keptlohnd  labour  ftr 
auch  term,  not  exceeding  twelve  calendar  montha,  aa  the  coofictiagjwtiBi 
dull  think  fit;  and  if  audi  aiibaemient  conviction  dudl  take  jdatteMbr^ 
juatioea,  they  may  finther  order  ue  offioder,  if  a  male^  to  be  once  or  tviee 
piddidy  or  privately  whipped,  tifier  the  expinrtion  of  fbib  diE^ 
of  auch  conviction. 

The  prior  atat  43£lii.c7,  and  15Car.II.c2,  rdaling  todtt 
are  tepealed  by  tiie  7  &  8  Geo.  IV.  c  27. 

sowwitd  pcnoM      By  ^eBtat7&SGeo.iy.c29,a.  41,  it  ia  enacted, ''Tliat  if  thewbde 
i^^iiokn        (nr  any  part  of  any  tree,  ai^pling,  or  duuK  or  any  underwood,  or  any  part  of 

any  hve  or  dead  fence,  or  any  poet,  mle,  rail,  atile,  or  gate^  or  any  part 

'  thereof  being  of  the  value  of  2^at  theleaat,dud],  by  virtue  <if  a  aearai  wv- 

SauchwuTHit.      rant  to  be  granted  aaherdnafter  mentioned  [aect  63,  anle,  651]  be  femdia 

the  poaaoaaion  of  any  peraon,  or  on  the  premiaea  of  any  pcnoo,  wkk  Mi 
knowledire^  and  auch  peraon,  being  carried  oefore  ajuaticeof  theneaoi^ABl 
notaatiify  the  juatice  that  he  came  lawfiilly  by  the  same,  be  ah^  on  caa- 
viction  by  the  juatice,  forfeit  and  pay,  over  and  above  the  value  of  the  ar- 
ticle or  articles  so  found,  any  siun  not  jexceeding  2L" 

See  the  GeneralClautety  anle,  550  to  556,  and  Mode  of  Proceeding,  amiej  552. 
The  15  Car.  II.  c.  2,  s.  2,  relating  to  this  subject,  is  repealed  by  the  7  k% 
Geo,IV.c.27. 

5.  Stealing  Fruit,  &c.  from  Gardens,  &c. 

Stealing  fruit,  Ac.       The  stat.  7  &  8  Geo.  IV.  c.  29,  s.  42,  enacts,  "  That  if  any  peracm  diaQ 
ftom  gardens*  &c   gt^gj^  qt  shall  destroy  or  damage  with  intent  to  steal,  any  plant,  root,  ftuit, 

or  vegetable  production,  growing  in  any  garden,  orchai^d,  nursery-ground, 
hothouse,  greenhouse,  or  conservatory,  every  such  offender,  being  convided 
Summary  convk-    thereof  before  a  justice  of  the  peace,  shall,  at  the  discretion  of  the  justice^ 
tkm.  either  be  committed  to  the  common  gaol  or  house  of  correction,  there  to  be 

irofiriHiuiMnt  or     imprisoned  only,  or  to  be  imprisoned  and  kept  to  hard  labour,  fer  any  term 
^'^  not  exceeding  six  calendar  months,  or  else  shall  forfeit  and  pay,  over  and 

above  the  value  of  the  article  or  articles  so  stolen,  or  the  amount  of  the  in- 
jury done,  such  sum  of  money,  not  exceeding  20/.,  as  to  the  juatice  shall 
Second  oAnce.       aeem  meet;  and  if  any  person  so  convicted  shall  afterwards  commit  any  of 

the  said  offences,  such  offender  shall  be  deemed  guilty  of  felony,  and,  being 
PunUied  as  lar-  convicted  thereof,  shall  be  liable  to  be  punished  in  the  same  manner  as  in 
<»ny'  the  case  of  simple  larceny." 

See  the  General  ClameSf  ante,  p.  550  to  556,  and  Mode  of  ProeeeJ^y 
anU,  552  to  555. 

The  orior  acts,  viz,  43  Eliz.  c  7;  6  Geo.  III.  c.  36;  6  Geo.  III.  c  48;  7 
Geo.  IV.  c.  69,  relating  to  this  subject,  are  repealed  by  7)8:8  Geo.  IV.  c.27. 
The  words  '*  plant"  and  **  vegetable  production,"  in  the  above  act,  do  not 
apply  to  young  fruit  trees,  it.  v.  Hodges,  M.  ^  M.  C.N.P.^l, 

6.  Stealino  Veoetables,  &c.  not  in  Gardens,  &c. 
StmUBgwtgiitiaa       The  stat  7  &  8  Geo.  IV.  c.  29,  s.  43,  enacts,  **  That  if  any  penon  shall 
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steal,  or  shall  destroy  or  damage  with  intent  to  steal,  any  cidtivated  root  or     vegbtables, 
plant  used  for  the  food  of  man  or  heast,  or  for  medicine,  or  for  distilling,  or  &c. 

for  dyeing,  or  for  or  in  the  course  of  any  manufacture,  and  growing  in  any  not  growing  in 
land,  open  or  inclosed,  not  hcing  a  garden,  orchard,  or  nursery-ground,  every  g*roen»,  *c. 
such  offender,  being  convicted  before  a  justice  of  the  peace,  s)]uul,  at  the  dis-  coovictkm  and 
cretion  of  the  justice,  either  be  committed  to  the  common  gaol  or,  house  of  pintohmmt 
correction,  there  to  be  imprisoned  only,  or  to  be  imprisoned  and  kept  to 
hard  labour,  for  any  term  not  exceeding  one  calendar  month,  or  else  shall 
forfeit  and  pay,  over  and  above  the  value  of  the  article  or  articles  so  stolen, 
or  the  amount  of  the  injury  done,  such  sum  of  money,  not  exceeding  20«., 
as  to  the  justice  shall  seem  meet,  and  in  default  of  payment  thereof,  together 
with  the  costs,  (if  ordered),  shall  be  committed  as  aforesaid,  for  any  term  not  Commitment, 
exceeding  one  calendar  month,  unless  payment  be  sooner  made;  and  if  any  Second  oflfenoe. 
person  so  convicted  shall  afterwards  oe  guilty  of  any  of  the  said  offences, 
and  shall  be  convicted  thereof  in  like  manner,  every  such  offender  shall  be 
committed  to  the  conunon  gaol  or  house  of  correction,  there  to  be  kept  to 
hard  labour,  for  such  term  not  exceeding  six  calendar  months,  as  the  con- 
victing justice  shall  think  fit;  and  if  such  subsequent  conviction  shall  take  Punithmcnt. 
place  before  two  justices,  they  may  further  order  the  offender,  if  a  male,  to 
be  once  or  twice  publicly  or  privately  whipped,  after  the  expiration  of  four 
days  from  the  time  of  such  conviction." 

See  the  General  Clauies,  ante,  p.  550  to  556,  and  Made  of  Proceeding, 
ante,  p.  552  to  555. 

The  prior  stats.  43  Eliz.  c.  7;  31  Geo.  II.  c.  35 ;  13  Geo.  III.  c.  32;  and  42 
Geo.  III.  c.  67,  relating  to  this  subject,  are  repealed  by  7  &  8  Geo.  IV.  c.  27. 

7.  Stealing  Glass,  Lead,  and  Fixtures. 

The  Stat  7  &  8  Geo.  IV.  c.  29,  s.  44,  enacts,  "  That  if  any  person  shall  staUng  glMt, 
steal  or  rip,  cut  or  break,  with  intent  to  steal,  any  glass  or  wood-work,  be-  >«•**»  ilxtuiw,  Ac. 
longing  to  any  building  whatsoever,  or  any  lead,  iron,  copper,  brass,  or  other 
metal,  or  any  utensil  or  fixture,  whether  made  of  metal  or  other  material, 
respectively  fixed  in  or  to  any  buQding  whatsoever,  or  any  thing  made  of 
metal  fixed  in  any  land  being  private  property,  or  for  a  fence  to  any  dweU- 
ing-house,  garden,  or  area,  or  in  anv  souare,  street,  or  other  place  dedicated 
to  public  use  or  ornament,  every  sucn  offender  shall  be  guilty  of  felony,  and, 
being  convicted  thereof,  shall  be  liable  to  be  punished  m  the  same  manner  punidied  as  lar- 
as  in  the  case  of  simple  larceny ;  and  in  case  of  any  such  thing  fixed  in  any  ccny* 
square,  street,  or  omer  like  place,  it  shall  not  be  necessary  to  allege  the  ^onaottoOict- 
same  to  be  the  property  of  any  person." 

See  the  General  Clauses,  ante,  p.  550  to  556. 

The  prior  statutes,  4  Geo.  II.  c.  32,  and  21  Geo.  III.  c.  68,  relating  to 
this  offence,  are  repealed  by  7  &  8  Geo.  I V.  c.  27. 

This  enactment  extends  the  offence  much  farther  than  the  prior  acts 
did,  as  it  includes  all  utensils  and  fixtures  of  whatever  material  made,  either 
fixed  to  buildings  or  in  land,  or  in  a  square  or  street. 

A  church,  R.  v.  Parker,  1  East's  P,  C.  592;  indeed,  all  buildings,  JR.  v. 
Morrk,  R.  ^  R,  C.  C. 69;  are  within  the  act. 

An  indictment,  therefore,  for  stealing  lead  fixed  to  a  certain  building, 
without  fiirther  description,  will  suffice,  R.  v.  Norris,  R,  ^  R,  C.  C,  69. 

As  to  Larceny  by  Tenants  and  Lodgers,  see  the  45th  section  of  the  act, 
ante^  556. 

8.  Stealing  or  Destroying  Records. 

The  Stat  7  &  8  Geo.  IV.  c.  29,  s.  21,  enacts,  "  That  if  any  person  shall  stealing  or  de- 
steal,  or  shall  £ox  any  fraudulent  purpose  take  from  its  place  of^  deposit  for  jiroytog  wcordt, 
the  time  being,  or  from  any  person  having  the  lawful  custody  thereof,  or     ^ 
shall  unlawfully  and  maliciously  obliterate,  injure,  or  destroy,  any  record, 
writ,  return,  panel,  process,  interrc^toir,  deposition,  afildavit,  rule,  order, 
or  warrant  of  attorney,  or  any  original  oocument  whatsoever,  of,  or  belong- 
ing to  any  Court  of  record,  or  relating  to  any  matter  civil  or  criminal,  be- 
gun, depending,  or  terminated  in  any  such  dourt,  or  any  bill,  answer,  in- 
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a  the  B  Hen.  VI.  «.  13. 
Stealing  rail*  ef  pvdunoit  irill  be  I 
Am  Tehie  irf  the  perohment,  diotigb  di 
tloe,  nnlHi  &ey  concern  the  reattf. 

9.  Stealind,  Destrotiho, 

stniinKOTdc-  TheaUt  7  ft  8  Geo.  IV.  c.  2^  a.  X 

uro,iiis,4t»nk.    pjt|,„  during  the  life  of  the  testator  ra 

•teal,  or  for  any  fraudulent  purpow  de 

other  teitamentary  insCnimcnt,  wbethc 

MiHlnnniior.         Kina]  estate,  or  to  both,  every  inch  offei 

TniHpnitukiB        and,  being  convicted  thereof,  ihall  be  1 

flnv^^^iDBriu^    *''"  Court  niay  awanl,  as  hereinbefore  I 

mHii.  iballDOt,  in  any  indictment  for  such  of 

will,  codicil,  or  other  initrument,  it  tlu 

aame  it  of  any  value." 

See  the  Oeneral  Claiuet,  ante,  p.  JU 

^Hie  24th  aectioii,  ii^ra,  exempli  en 

tain  eaaea,  and  alao  lavei  the  park's  p 

10.  Stmlihq  oa  DEiraoriNO  W 
AinmiDHBkm  It  iinot  at  common  law  a  larceny  tc 

or  eran  the  box  in  which  th^are  cont 
or  cheat  with  charter*.  No  Weny  t* 
diarten  concern  the  real^,  and  the  bi 
faie,  yet  ihaQ  it  be  of  die  ume  natun 
iifmam  troMil  ad  k  muua;"  and  wiA 
tinring  enactment  protect!  the  chatb 
whether  even  now  it  ii  any  oKnee  to  i 
s»u»«^  The  *tat.7&8  0co.IV.  c.2»,a.3S, 

■teal  anjr  paper  or  pandunao^  «lllt« 
pardy  printed,  being  endeaca  of  the  ti 
'     '  - ),  arerr  loch  ofihidtr  dnU  1 
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aggrieved  by  any  such  offence  might  or  would  have  had  if  this  act  had  not        stealing 
been  passed ;  but  nevertheless,  the  conviction  of  any  such  offender  shall  not  be    deedn,  secu  - 
received  in  evidence  in  any  action  at  law  or  suit  in  equity  against  him  ;  and       bities,  8rc. 
no  person  shall  be  liable  to  be  convicted  of  either  of  the  misdemeanors  Exemptkm*  timn 
aforesaid,  by  any  evidence  whatever,  in  respect  of  any  act  done  by  him,  if  punW"neni  tn 
he  shall  at  any  time  previously  to  his  being  indicted  ior  such  offence,  have  ***^' 

disclosed  such  act,  on  oath,  in  consequence  of  any  compulsory  process  of 
any  Court  of  law  or  equity,  in  any  action,  suit,  or  proceeding  wnich  shall 
have  been  bona  fide  instituted  by  any  party  aggrieved,  or  if  he  shall  have 
disclosed  the  same  in  any  examination  or  deposition  before  any  commission- 
ers of  bankrupt" 

11.  Stealing  Deeds,  Securities,  &c. 

As  already  stated,  anUy  534,  bonds,  bills,  notes,  &c.,  being  mere  ehoies  steaiini;  deetb, 
in  act  ion  J  are  not  the  subject  of  larceny  at  common  law ;  for  they  are  of  no  ■«="'***"*»  *«• 
intrinsic  value.  8  Co,  33 ;  1  Hawk.  c.  33,  «.  35. 

The  Stat  7  &  8  Geo.  IV.  c.  29,  s.  5,  enacts,  '*  That  if  an^  person  shall 
steal  any  tally,  order,  or  other  security  whatsoever,  entithng  or  eviden- 
cing the  title  of  any  person  or  body  corporate  to  any  share  or  interest  in  • 
any  public  stock  or  fund,  whether  of  this  kingdom,  or  of  Great  Britain, 
or  of  Ireland,  or  of  any  foreign  state,  or  in  any  fund  of  any  body  coiporate, 
company,  or  society,  or  to  any  deposit  in  any  savings  bank;  or  shall  steal 
any  debenture,  de^,  bond,  bill,  note,  warrant,  order,  or  other  security  what^ 
soever,  for  money,  or  for  payment  of  money,  whether  of  this  kingdom  or  of 
any  foreign  state;  or  shall  steal  any  warrant  or  order  for  the  delivery  or 
transfer  of  any  goods  or  valuable  thing;  every  such  offender  shall  be  deem- 
ed guilty  of  felony,  of  the  same  nature  and  in  the  same  d^ee,  and  punish-  Punbhabieas 
able  in  the  same  manner,  as  if  he  had  stolen  any  chattel  of  like  value  ofinlcviav^^^ 
with  die  share,  interest,  or  deposit  to  which  the  security  so  stolen  may  re- 
late, or  with  the  money  due  on  the  security  so  stolen,  or  secured  thereby,  and 
remaining  unsatisfied,  or  with  the  value  o£  the  goods  or  other  valuable  thing 
mentioned  in  the  warrant  or  order;  and  each  of  the  several  documents  Rule  of  interpre- 
hereinbefore  enumerated  shall,  throughout  this  act,  be  deemed  for  eveiy  pur-   '*^'''°* 
pose  to  be  included  under  and  denoted  by  the  words  valuabie  security.* 

See  the  General  Clauses,  ante,  550  to  556. 

The  prior  act,  2  Geo.  II.  c.  25,  s.  3,  relating  to  this  subject,  is  repealed 
by  7  &  8  Geo-  IV.  c.  27. 

The  present  enactment  does  not  make  any  material  alteration  in  the  law, 
as  established  by  2  Geo.  II.  c.  25,  s.  3,  except  b}^  including  warrants  or  or- 
ders for  the  delivery  of  any  goods  or  valuable  tmng;  and  in  the  rule  of  in- 
terpretation, that  the  several  documents  enumerated  in  the  act  shall  be  in- 
cluded by  the  words  valuable  security;  and  including  securities  for  pa3rment 
of  money  in  the  funds  of  a  forei|;n  state,  or  money  of  a  foreign  state. 

At  a  conference  of  the  judges  m  Easter  Term,  1781,  Nares^  J.,  mentioned 
that  a  person  was  convicted  before  him  for  privately  stealing  from  the  per- 
son of  another,  a  pocket  book  containing  a  note  of  the  Bristol  bank,  signed 
by  some  one  on  behalf  of  himself  and  partners,  promising  to  pay  to  the 
prosecutor  or  order  a  sum  of  money,  but  which  the  prosecutor  had  not  inr 
dorsed.  All  the  judges  were  of  opinion  that  this  was  a  capital  felony  within 
the  Stat  2  Geo.  II.  c.  25,  which  makes  the  stealine^  promissory  notes,  &c., 
felony,  with  the  same  consequences  as  goods  of  the  like  purported  value; 
that  this  was  a  promissory  note ;  and  its  not  being  indorsed  was  immaterial. 

So,  an  indictment  for  stealing  a  bill  of  exchange  in  London  was  sustained 
by  proof  that  when  found  in  the  prisoner's  possession  there,  it  had  an  in- 
dorsement (made  afterwards)  and  not  laid  in  the  indictment;  for  the  addi- 
tion of  a  third  name  made  no  difference ;  it  being  the  same  bill  that  was 
originally  stolen.  Austin  and  King's  case,  Leicester  Lent  Assizes,  1783 ;  2 
Easi^s  P,  C.  602. 

But  where  one  was  compelled  by  duress  to  make  a  promissory  note  on 
stamped  paper,  before  prepared  by  the  prisoner,  who  was  present  during 
the  tune,  and  withdrew  the  note  as  soon  as  it  was  made,  this  was  holden 
not  to  be  a  felony  within  the  statute.   For,  according  to  some  of  the  judges, 


5 1 0  Uamnp  bg  ^tatutt.  [u-  M 

tTE*Li!ic        that  b  confined  to  avnilublc  teciintks  in  the  handi  of  the   pvt;  nUd 

DKCMi  BEGU-     which  tliii  wm  not,  boing  of  no  vulue  while  in  the  hnnda  of  the  maker  hni 

[iitiE«,  &<■■      Kplf.     Yet  even  if  il  were,  Bccording  to  others,  this  was  never  in  hispoan 

■inn :  hia  si^stiire  having  been  procured  by  dureia  lo  a  paper  which  doriq 

the  whole  continuing  tmnsoclion  was  in  the  poasexsion   of  the  prisiiM 

PAipott  coK,  2  Lfodl,  673;  2  £iuft P.  C.  599. 

A  check  on  a  banker,  written  on  nnitampcd  pAper,  psy^le  te  t).  F.i, 
and  not  mode  payable  to  bearer,  is  not  a  valuable  security,  for  it  n-imld  be 
breach  in  the  law  for  the  haDkera  t«  pay  it.  A.  v.  Yatet,  1S28,  Car.  C I 
373i  R.^M.C.C.170,S.C. 

the  case  of  B.  v.  Clark,  FL^.R.  182,  where  the  prisoner  was  indidcd  Oft 
2  Geo.  II.  c.  25,  for  stealine  re-issuable  notes  after  payment,  andA^aran 
ittuing,  does  not  decide  whether  such  note:)  were  considered  as  vahukl 
within  the  statute,  for  the  judges  held  the  conviction  right,  on  the  cMoikfe 
the  value  of  the  stamps  and  paper,  not  referring  to  the  objectioii  as  to  ih 
ralue  of  the  notes.  But  in  Jt.  v.  Koiudr,  ILSrlL  C.C.  232,  which  wm  m 
itn  7  Geo.  III.  c.  50,  a.  1,  against  a  clerk  in  UiePoat  OHice  for  serreCiiif  i 
letter  containing  country  bank-notes  paid  in  London  and  not  re-icnM 
il  was  contended  that  they  were  not  available  within  tlie  act;  but  the  mi 
jority  of  the  jiiilgea,  among  whom  was  Lord  Ellenborougk,  tliov^hl  otha 
wise;  and  as,  upon  the  face  of  them,  IheyreniaiDod uncancelled,  lliey  woaii 
in  ihc  hands  of  s  holder  for  n  valuable  coniii deration,  be  at^aiiabU  agais 
the  makers.  And  see  the  later  case  of  B.  v.  fynr,  R.  ^  At.  C.  C.  iU 
where  it  was  decided,  that  rMSiuaUe  notes,  if  they  cannot  properly  be  calb 
voluiihle  securitiea  whilst  in  the  hands  of  (he  maker,  may  be  oolled  gnM 
and  chattels- 

Wherever,  therefore,  the  inatrument  would,  in  the  honda  of  an  innueo 
holder,  be  anailaUe  against  the  maker,  such  an  instrument  would,  it  ii  if 
prehended,  be  considered  of  value.     It  may  be   worth  whili 

L'      ■  ■     ■  ■     - 
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fitrtlicr.  whether  the  posaessionof  the  subject  matter  of  the  ina 
sufficient  lo  bring  the  offender  within  the  7th  &  8th  Geo.  IV.  c.  29.  11 
object  of  the  statute  is,  to  put  the  securities  mcnlioned  tliereia  upon  fl 
same  fooliiiK  its  the  money  thi^y  reprt-Bcut.  Tin-  propi-rty  consists  in  d 
power  of  diapoaing;  i^  theretore,  the  power  of  diipoaal  is  taken  aw*fi  H 
possession  and  property  are  gone.  The  disposal  of  slu:h  property  ia  etstk 
by  means  of  these  mstruments;  every  such  act  of  diapoaal,  therefon^  il 


apprehended,  must  be  considered  as  an  exercise  of  property,  and  Ibe  m 
of  such  a  note,  underany  circumstances,  an  act  of  poaaenion.  I^  tlwttM 
luch  a  promissory  note,  so  obtained,  would  he  acctnmted  of  vt^me,  and  I 
have  been  in  the  possession  of  the  prosecutor,  the  offence  would  now,  b 
yond  doubt,  come  within  the  Sth  section  of  the  7  &  8  Geo.  IV.  c  29.  & 
CoUjftT't  Stal.  337. 

An  indictment  for  larceny  of  a  proroiaaoiy  note  may  deacribe  it  geneni 
as  Ui.gr.)  "  one  promissory  note  for  the  payment  of  one  guinea,  widw 
settuig  forth  the  note.  MUnt't  ea*e,  IForeeiUr  Siaimtr  Atmea,  1800; 
Eatf$P.C.ea2;  SB.^i'.HS,  S.C. 

In  an  indictment  upon  the  statute  2  Geo.  II.  c  25,  i.  3,  for  atealii^ 
bank  note,  in  which  there  was  an  allegation  that  it  was  signed  fay  A.  H.  f 
die  governor  and  company  of  the  Bank  of  England,  the  judges  were  of  opa 
ion,  that  tome  evidence  was  required  of  the  lignalure  being  by  A.  U.  J 
v.  Crmtn,  R.  ^  R.  C.  C.  14. 

12.  Stialinq  Animals. 

DoBMsiksBtaals.       Domestic  animals  of  intrinuc  value,  as  horses,  oxen,  sheep^  and  tbe  liki 

^"^^^  nuybe  the  lubjecta  of  larceny  at  common  law.     Domestic  bird*  b1k>,  ofii 

trinsic  value,  as  ducks,  hens,  geese,  turkeys,  peacocki,  &c.,  may  be  the  std 

jects  of  larceny  at  common  law;  so  their  eggs  or  young  ones,  may  be  di 

iubjects  of  larceny  at  common  law.  1  JIair,  511 ;  1  Hatok.  c.  33,  *.  43. 

netaaet.  It  being  felony  to  steal  the  animals  themselves,  it  is  also  felony  to  sta 

tlie  product  of  any  of  them,  though  taken  from  the  living  animala.     Urn 

milking  cows  at  pasture,  and  stealing  the  milk,  wa«  holden  to  be  ftltny  b 
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all  the  judges,  on  a  case  reserved  by  Serjeant  Leighf  who  sat  for  Mr.  J.  Ba- 

thurtt  on  the  Oxford  Circuit  about  1769.  2  Easft  P,  C.  617.  

So,  pulling  wool  from  the  backs  of  sheep  is  felony.  But  in  this  and  in 
the  former  instance  it  must  be  understood  that  the  fact  is  done  fraudulently 
and  feloniously,  and  not  merely  for  wantonness  of  frolic ;  which  must  be 
collected  from  concurrent  circumstances,  such  as  the  quantity  taken,  the 
use  to  which  it  is  applied,  the  behaviour  of  the  party,  &:c.  R,  v.  Mafttmj  2 
Easft  P,  C.  618;  1  Leachy  171,  S.  C. 

But  larceny  cannot  be  committed  of  such  animals  in  which  there  is  no   Anhmbytrw 
property,  as  of  beasts  that  are  f era  natura  and  unreclaimed;  such  as  deers,   "«'*«*• 
hares,  and  conies  in  a  forest,  chase,  or  warren ;  fish  in  an  open  river  or 
pond ;  old  pigeons  out  of  the  house ;  or  wild  fowls  at  their  natural  liberty ; 
although  any  person  may  have  an  exclusive  right,  ratione  loci  aut  privUegH^ 
to  take  them  if  he  can  in  those  places. 

But  if  they  be  dead,  reclaimed,  and  known  to  be  so,  or  confined  and 
may  serve  for  food,  it  is  otherwise  even  at  common  law.  For  of  deer  so 
inclosed  in  a  park,  which  may  be  taken  at  pleasure;  fish  in  a  trunk  or  net, 
or,  as  it  should  seem,  in  any  other  inclosed  place  which  is  private  property, 
and  where  they  may  be  taken  at  the  pleasing  of  the  owner  at  any  time; 
pheasants  or  partridges  in  a  mew ;  young  pigeons,  or  old  ones  when  shut 
up ;  young  hawks  in  a  nest,  and  even  old  ones,  or  falcons  reclaimed  and 
known  by  the  party  to  be  so;  larceny  may  be  committed.  The  same  as  to 
peacocks:  so  of  swans  marked  and  pinioned,  or  swans  unmarked,  if  tame, 
Kept  in  a  mote,  pond,  or  private  river:  but  if  they  range  out  of  the  royalty, 
it  is  no  felony  to  take  tnem  though  marked,  because  it  cannot  be  known 
that  they  belong  to  any  person. 

Nor  can  larceny  be  committed  of  the  eg^  of  these,  or  of  hawks :  because 
the  Stat  11  Hen.  Vll.  c.  17,  has  appoint^a  less  punishment,  namely,  fine 
and  imprisonment.  2  EasVs  P,  C.  607 ;  3  Itut,  109,  110;  4  Bla.  Com,  235, 
236;  ^HaU,  5iO,5U;  I  Hawk,  c.33,  8.26— 28]  Hal.  Sum.  67,68. 

But  a  stock  of  bees  may,  it  seems,  be  the  subject  of  larceny.  TVfbs  v. 
Smith,  T.  Raym.  33. 

John  Rough  being  convicted  on  an  indictment  for  stealing  a  pheasant, 
value  AOs.,  of  the  goods  and  chattels  of  H.  S. ;  all  the  judges  on  a  second 
conference  in  Easter  Term,  1779,  after  much  debate  and  difference  of  opin- 
ion, agreed  that  the  conviction  was  bad;  for  in  cases  of  larceny  of  animals 
fera  natura,  the  indictment  must  shew  that  they  were  either  dead,  tame, 
or  confined;  otherwise  they  must  be  presumed  to  be  in  their  ori^nal  state; 
and  that  it  is  not  sufficient  to  add,  **  of  the  goods  and  chattels  *  of  such  a 
one.  R.  V.  Rough,  2East*8  P.  C.  607. 

But  there  are  some  animals,  which,  though  they  may  be  reclaimed,  yet   Aninudsofabuc 
are  considered  of  so  base  a  nature,  that  no  larceny  can  be  committed  of  "•^""* 
them;  such  as  bears,  foxes,  monkies,  cats,  ferrets,  and  the  like.     And  the 
same  rule  applied  to  dogs.     But  now,  by  stat  7  &  8  Geo.  IV.  c.  29,  s.  31, 
the  stealing  of  dogs  and  other  beasts  and  birds  is  made  punishable  upon 
connction  before  two  justices.  2  East' s  P.  C.  614. 

lnR.y.  Searing,  R.  ^  R.  C.  C.  350,  it  was  held,  that  ferrets,  though  tame 
and  saleable,  cannot  be  the  subject  of  larceny. 

We  will  now  notice  several  legislative  provisions  relative  to  the  offence 
of  stealing  particular  kinds  of  animals. 


Horses  and  Cattle. 

This  is  an  offence  at  common  law.   See  ante,  570,  534. 

The  7  &  8  Geo.  IV.  c.  29,  s.  25,  enacts,  "  That  if  any  person  shall  steal   StesUng  hone*, 
any  horse,  mare,  gelding,  colt,  or  filly,  or  any  bull,  cow,  ox,  heifer,  or  calf,   ****^  ■"*  '^'^^^ 
or  any  ram,  ewe,  sheep,  or  lamb,  or  shall  wilfuUy  kill  any  of  such  cattle,  witli 
intent  to  steal  the  carcase,  or  skin,  or  any  part  of  the  cattle  so  killed,  evenr 
such  offender  shall  be  guilty  of  felony,  and,  being  convicted  thereof,  shall 
suffer  death  as  a  felon. ' 

See  the  General  Clauses,  ante,  550  to  506. 


littang  be  %tanitt.  [ii.(. 

The  H  Oca.  II.  c6,  aiiil  ollirr  )iri»r  ucIh  rvUliro  tu  thin  nihjtrt,  ■ 
iin™kd  by  7«rBGfo.IV.c.27. 

Wu  havt'  uln-ndy  nutioud  tliu  proviiinn  u  il  rrganU  Aorin,  tiL  ^sW 
Vul.  111. 

It  hu  bmm  (|ticKtiime<I,  trlietbur  the  merely  reinoving  ■>  live  ibcrpfurd 
pnrpoM  of  killing  il,  viUi  intent  to  *U-a1  jinrt  of  lltr  carcaM,  ww  aa  aM 
tMran,  vmdrr  the  BntpBTt  of  liieH  Goa.  11.  e.  d,  of  the  lire  ahM; .  B. 
iPWiiMu,  R.  ^  JU.  C.  C.  107.     It  >hcMld  wem  it  vaa  noL 

On  an  indictment  under  xhe  14  Ovo.  11.  c.  6,  for  kUliug  sheep  villi  1 
D  ntcnJ  the  mtmle  carEBie,  pruaf  of  kilUng  with  inu-nl  to  itndfB 


I  lu'ld  BulUcient  to  uipport  the  clia^e.   R.v.  IVHUanu,   A.  » Jf.  Cj 

*"  "     "' """ ' -■-       -I        -       wjVtWBk. 

'  Icp),  wh 
with  intnit  to  atrfU  it,  will  support  lui  indlrtmenl  for  kiuine  vilh  i 


Tlw  nuw  would,  it  seetaa,  equollf  ^plj  to  d"'  abuvv  pravli 
Cutliii);  nS*  part  of  a  sheep,  (in  tliis  inalaoce  (he  le^)(  rniilu  i 


iWbI,  if  the  culline  off  must  ucctuunn  ihc  sheep's  deatli.  H.  v.  llm/.  A, 
11  C.  C.  it.  387. 

If  the  animsJ  lie  dead,  il  niuat  be  so  described.  See  Jt.  v.  M'lteardt,  J 
ij-  It.  C.  C.  497 ;  R.  V.  WilUanu,  R.  i  M.  C.  C.  109 ;  H.  v.  P-tJtfrmg.  S. 
M.  C.  C.  pott,  B78 !  anif.  348 

The  snimul  must  be  deseribed  by  the  name  given  it  by  Ihc  stoM 
Upon  an  indiutmeni,  llierefure,  for  stealing  tkeep,  a  piiaoncr  canniK . 
convicted  for  itcaling  eati  or  Iambi,  the  above  act  specilying  abeep  v  1| 
OS  hiinba  and  ewes.  R.  v.  Loon  and  uthert.  R.  ^  M.  C.  C.  160;  ft. 
P»,ldi/oot,  ld.U1;  R.\.UirkrL\C.I^P.2\G;  and  see  R.  v.  A««j, 
j-R.  C.  C.410;  K.  V.  ffrUaW.  M4!H;  poil,  578. 

.    .  Dan.  HaM*i  It'un**!  P»B>  On'*>i^ 

Om,mm,^        T^  7*SOMtr.c;l^Aid«0M.IV.o.flB,  i^k  la 
Mndac  dtcM  aalmali.    "Ae  pMvidoH  bave  been  dnady 
derti£»  Jbt,  OnW,  a^,  rk  II.  ^^ 

Dooi,  "Btkm,  oa  Bians. 

siaiiDgdui.  The  Stat  7  &  8  Geo.  IV.  c.  29,  s.  31,  enacts,  "That  if  any  peraaaA 

'■""*'  "■  ""^       Ileal  any  dog  (a),  or  shall  steal  any  beast  or  bird  ordinarily  kept  in  ■  it 

of  confinement,  not  beinf  the  subject  of  larceny  at  commoa  law,  evert  ■ 

Cmtictioouid       offender,  being  convicted  thereof  before  a  justice  of  the  peace,  ahaH,  brt 

liuliv  (or.  (j^j  offence,  forfeit  and  pay,  over  and  above  the  value  of  the  Ao^,  bMal, 

bird,  such  sum  of  money,  not  exceeding  201.,  as  to  the  justice  shall  sm 

meet;  and  if  any  person  so  convicted  shall  afterwaids  be  guilty  of  any 

s««id  oAfiee.        the  said  offences,  and  shall  be  convicted  thereof  in  like  maniier,  evciy  aa 

offender  ahall  be  committed  to  the  common  gaol  or  house  of  coirectioil,  tb 

PunUuBiai.  to  be  kept  to  hard  labour  for  auch  term,  not  exceeding  twelve  calend 

months,  as  the  convicting  justice  shall  think  fit;  andifsui£aubaeaueatai 

viction  shall  take  place  before  two  justices,  they  may  further  orda  the  i 

(a)  Doclar  Bun  observed,  upon  this  horaes,  marei,  or  geldings,  shtmldbci 

iiordinIherepeaIedscllOGeo.III.cia,  miUed  to  tbe  benefit  of  dei^,  |U« 

aafollom,  "With  regard b> the ^ncc^  nMIhoughtiuffldeDlto  eiclufcfioasl 

irsnypeTsanaballalnluiydogordogL"  uld   benefit    any   penoo  who   ihsi 

Il  b  not  a  mere  cavil,  in  a  csae  where  s  itesl  only  cm  hone,  mare,  or  gMa 

man'a  property  or  liberty  ia  ao  conaidei-  bul  in  explanitocy  set  (3  A  3  Edw.  1 

Bbly  affected.  Id  lunnise,  Ihst  il  rnny  be  c  33}   wai  Ihought  neeeasry  for  d 

doublful  whether,  upon  ibl>  act,  il  ia  pe-  puipose.  And  il  may  be  argued,  itist, 

nal  lo  steal  a  bitch.  In  the  csae  of  horse  ■  esse  lo  penal,  the  lUlute  shall  not 

■lealing,  ihe  act  runa,  'any  hoiic,  mare,  extended    further  thin    the  word*  a 

DTgeldiiigi'  ind  il  it  not  usual,  where  ■  ttriclly  bear."  Mr. Cbritf  jm,  inhisuM 

man  bii  ilolen  ■  mart,  lo  indict  him  for  on  Blackgtone'a  Commeatvies,  VoL 

alesling  i  harif.     And  to  tender  ii  the  33S,  treata  the  above   inggeationa  si 

law  in  these  matters,  that  when  by  stsc  doubts  o(  Dr.  Surii  is  idle  and  witk 

I  Edw.  VI.  c.  IS,  it  wsi  enacted,  that  no  foundaliaa. 
pcrwn  or  persona  convicted  of  atealing 


11.(5).]  Stealing  from  the  Person.  578 

fender,  if  a  male,  to  be  once  or  twice  publicly  or  privately  whipped,  after       »tealing 
the  expiration  of  four  days  from  the  time  of  such  conviction."  dogs,  beasis, 

See  the  General  Clattses,  caUe,  p.  550  to  556;  and  Mode  of  Proceeding ,        or  birds. 
ante,  p.  552  to  555. 

The  10  Geo.  III.  c.  18,  relating  to  this  subject,  is  repealed  by  7  &  8  Geo. 
IV.C.27. 

As  to  Stealing  Pigeons,  see  title  CSrBine,  Vol.  II. 

The  stats,  of  34  & 37  Edw.  Ill,  relating  to  hawks,  are  repealed  by  7  &  8 
Geo.  IV.  c.  27. 

The  Stat  7  &  8  Geo.  IV.  c.  29,  s.  32,  enacts,  "  That  if  any  dog,  or  any   penom  found  In 
such  beast,  or  the  skin  thereof,  or  any  such  bird,  or  any  of  the  plunuige  ponenion  of  mch 
thereof,  shall  be  found  in  the  possession,  or  on  the  premises  of  any  person,  S£^5«^««* 
by  virtue  of  a  search  warrant,  to  be  granted  as  hereinafter  mentioned,  [sect. 
G^,  ante^  ^51],  the  justice  by  whom  such  warrant  was  granted  may  restore 
the  same  respectively  to  tlie  owner  thereof,  and  the  person  in  whose  pos- 
session or  on  whose  premises  the  same  shall  be  so  found,  (such  person  know- 
ing that  the  dog,  beast,  or  bird  has  been  stolen,  or  that  the  skin  is  the  skin 
of  a  stolen  dog  or  beast,  or  that  the  plumage  is  the  plumage  of  a  stolen  bird), 
shall,  on  conviction  before  a  justice  of  the  peace,  be  liable,  for  tlic  first  oA 
fence,  to  such  forfeiture,  and  for  every  subsequent  offence,  to  such  punish- 
ment as  persons  convicted  of  stealing  any  dog,  beast,  or  bird,  are  hereinbe- 
fore made  liable  to." 


(5)  Zamns  extenHeH  bg  ibtatuU^Stf  tegatUst  ibUaling  ftom  tj^c 

If  the  goods  be  taken  from  a  man's  person,  the  offence  receives  a  fiiriher  stoding  fkom  the 
degree  of  guilt:  and  if  it  be  attended  with  putting  him  in  fear,  it  is  called  pen<»* 
rMery;  for  which  see  title  l&obbcTQ,  Vol.  V. 

If  it  be  without  putting  him  in  fear,  then  it  is  called  barely  larceny  from 
the  person,  1  Hawk.  c.  34,  s,  2.  And  we  wiU  now  proceed  to  inquire  into 
that  offence. 

As  to  the  offence  of  obtaining  money  by  threatening  letters,  see  title 
®irtat»,  Vol.  V. 

The  7  &  8  Geo.  IV.  c.  29,  s.  6,  enacts,  **  That  if  any  person  shall  rob  any 
other  person  of  any  chattel,  money,  or  valuable  security,  every  tUch  (len- 
der, being  convicted  thereof,  shall  suffer  death  as  a  felon;  and  if  any  person 
sh^l  ste^  any  such  property  from  the  person  of  another,  or  shall  assault 
any  other  person  with  intent  to  rob  him,  or  shall,  with  menaces  or  by  force, 
demand  any  such  property  of  any  other  person  with  intent  to  steal  the  same, 
every  such  offender  shall  be  guilty  of  felony;  and,  being  convicted  thereof^  Fekmy. 
shall  be  liable,  at  the  discretion  of  the  Court,  to  be  transported  beyond  the 
seas  for  life,  or  for  any  term  not  less  than  seven  years,  or  to  be  imprisoned  Puniihmenu 
for  any  term  not  exceeding  four  years,  an4»  if  a  malQ,  to  be  once,  twice,  or 
thrice  publicly  or  privately  whipped,  (if  the  Court  shall  so  think  fit),  in  ad- 
dition to  such  imprisonment." 

See  the  General  Clauses^  ante,  p.  550  to  556. 

The  prior  act,  48  Geo.  III.  c.  129,  relating  to  this  offence,  is  repealed  by 
the  7  &  8  Geo.  IV.  c.  27. 

To  constitute  a  stealing  from  the  person,  the  thing  must  be  completely 
removed  from  the  person — removed  from  the  place  where  it  was,  so  as  to 
constitute  a  simple  larceny ;  if  it  remain  throughout  with  the  person,  it  is 
not  sufficient.    It.  v.  Thompson,  R,  ^  M.  C  C  R,  78. 

As  to  what  is  a  sufficient  asportation  to  support  an  indictment  for  simple 
larceny,  see  ante,  p.  531  to  533. 

In  A.  V.  Pearce,  R.  ^  R.  C,  C.  174,  it  was  held,  that  an  indictment  on  the 
48  Geo.  III.  c.  129  (now  repealed),  need  not  negative  the  force'  or  fear 
necessary  to  constitute  robber}' ;  and  if  it  did  not,  though  it  may  appear 
that  there  was  such  force  or  fear,  the  punishment  imposed  by  that  act  might 
have  been  inflicted. 


(6)  Katctns  fitenBrt  6b  *latiik— St  rcgxi^f  itfaltiij  tttm 

A!"D  herein  of— I.  SacrUeai-S — 2.  BvTgiary  ;-S.  Hou«'hrealiin?,  oA 
Stenling  From  tlip  DwelliiiE  Houw  nriil  Buililtii^  in  the  {'iirta«g* ;— I 
Breakln);  into  and  Stealing  in  Shopa,  Sec. : — 5.  Stcaline  GouU  of  lOi.  rala 
fn  a  course  of  Manu&ctiue; — 6.  Stealing  from  Vcaaela,  &•:.  in  Cuiil<* 

I.  SacRiLEoe. 
■laMi^  The  7  9cS  Geo.  IT.  e,  29,  a.  10.  pnn-idex  •gainm  this  offrnce,  and  nl 

"     '  'be  found  treated  of  under  title  Satdhgt,  Vol.  V. 

li^^WT-  Tfaia  ofleDce  hat  been  ahready  noticed,  ondcr  titi?  VUTglOTV,  Vol.  1. 

3.    HOVSEBRCAKINQ    AND  StGALINO   malt  THE  DWELLIHO  lIoUHE  itHoBcU* 

Hw«tta*l1  Lurcpny  finm  the  hoiue  is  not  dintinzuiahed  at  common  law  fnai  nni^ 

JjJJJ****"  larceny,  unleas  where  it  is  aceompanied  with  the  circiiiTi9tiini.-«-  of  birau^ 
the  house  at  uight,  nhen  it  rail*  under  snolber  description,  that  of  bur^luj 
aod  for  which  see  BnteUn;,  Vol.  [. 

But  by  the  7  &  8  Geo.  IV.  c.  29,  s.  12,  itiscnactnl,  "  Tlial  if  ain(« 
■on  ahaU  break  and  enter  any  dnetliog-bouie,  and.  steal  therein  any  cti^ 
money,  or  valuable  security  to  any  value  whatever ; 

"  Or  shell  eteal  any  such  property  U>  any  value  vhatever  in  any  darilia| 
house,  any  oewon  therein  bring  pai  in  fear  ; 

"  Or  anall  ileal  in  any  dwelling-Wise  any  chattel,  money,  or  ralmtf 

security  to  the  value,  in  the  whole,  of/ee  pounds  or  more ;  every  inch  ofli 

SMk  der,  being  convicted  thereof,  shallsutler  death  ox  a  felon." 

WtetWUkfi  Sect.  13  provides  and  enacts,   "  Tliat  no  buildinj;,    although  wAliinA 

^^•"^SiS    Nunc  curtilafte  with  the  dwclljng-house,  and  occupied  therewith,  ihall  I 

Illinium  deemed  to  he  part  of  such  dwelling-house  for  the  purpose  of  biirjjlarT,  oi  ft 

any  of  ihe  |niq«WF3  aforesaid,  iLnlcas  there  shall  lie  a  com  muni  en  I  ion  bet^iw 

■uch  building  and  dwelling--house,  either  immediate,  or  by  meana  of  a  rara 

ed  and  inclosed  pass^e  leading  &om  the  one  to  the  other." 

HobtwyiBHiT  8«ct.  14  enacts,  "That  if  any  peraon  shall  break  and  enter  BUrbiBkBi) 

'h?l^''nr       "'^  Iteal  therein  any  chattel,  money,  or  Taluable  Mcurity,  mch  faofl^ 

i^E^thS^ic    being  within  the  curtilage  of  a  dwelung^house,  and  occupied  dierewhh,  li 

'"'tw^iStha''*''   ""^  being  part  thereof,  according  to  Ue  provision  hereinbefore  mentiaMi 

££[;  every  such  offender,  being  convicted  thereof,  either  upon  an  indietmeat  ft 

the  tame  offence,  or  upon  an  indictment  for  buiglary,   hoaaebreaking;  i 

■lealing  to  the  value  of  five  pounds  in  a  dwelling-house,  containing  a  «p 

TSte  count  for  such  offence,  shall  be  liable,  at  the  discretion  of  the  Court,  I 

be  transported  beyond  the  seas  for  life,  or  for  any  term  not  len  than  itit 

yean,  or  to  be  imprisoned  for  any  term  not  exceeding  four  yeara,  and,  if 

male,  to  he  once,  twice,  or  thrice  publicly  or  privately  whipped,  (if  ibe  Cmi 

shall  10  think  Rt),  in  addition  to  such  imprisonment" 

See  the  General  Clautei,  ante,  p.  550  to  556. 

ntfai.  The  former  acts,  23  Hen.  VIII.  c.  1;  1  Edw.  VI.  c.  12;  S  ft  6  Eaw.TI 

c  9;  4  k  5  Pix.  &  M.  e.  4;  39  Eia.  c.  IS;  3  Wm.  &  M.  c.  9;  10  Wb 

III.  c.  12,  vulgo  10  &  11  Wm.  III.  c.  23;  and  12  Ann.  at.  1,  c  7,  nbl 

ing  to  offences  of  this  nature,  are  repealed  by  the  7  ft  8  Oeo.  IV.  c  27. 

Whst  an  ofltsn.         As  to  what  is  a  sufficient  breaking  and  entering  to  constitute  an  oCfaK 

*^  of  breaking  and  entering  and  stealing  in  a  dweOing-houae,  wilhiu  tlie  ad 

■ee  the  points  noticed  under  title  Iffniglaiii,  Vol.  t.  which  will  be  here  ^ 

plicable.   2  EatCi  P.  C.  631.     It  will  be  seen,  it  is  not  nuterial  at  whi 

time  the  breaking  and  entry  took  place. 

A*  to  what  is  a  dweUing-house  see  the  above  13th  &  14th  Bectraii^  ■> 
tide  ISUESblS  Vol.  I.,  'VOOM,  Vol.  III.  Chamben  in  aa  inn  of  Court  ■ 
within  tha  act,  see  Cro.  Car.  474. 


iu(6.]  Place  from  whence  Stolen.  576 

The  stealing  of  bank  notes  was  held  within  the  12  Anne,  st.  1,  c.  7.  Dean's    boussireak- 
case,  2  Eatt*s  P.  C.  646 ;  2  Leach,  693,  S.  C.  '*<>»  ^c. 

Goods  left  by  mistake  at  a  house  were  held  entitled,  under  the  old  sta-  Wbtt  goods. 
tute,  to  the  protection  of  the  house,  so  as  to  make  the  stealins;  by  a  lodger 
therein,  under  pretence  of  their  being  his,  an  offence.  A.  v.  Peter  CarroU, 
R,  &  M.  89.  And  the  present  statute  would  include  the  case  of  a  man 
steaHng  goods  in  his  own  house,  as  was  the  case  in  R,  v.  T^onrneon  and 
Macdaniel,  1  Leachy  379.  And  also  that  of  a  wife  stealing  in  her  husband's 
house.  Id,  380,  m  no^. 

In  R,  V.  Taylor,  R,  if  R,  418,  it  was  held,  by  a  majority  of  the  judges, 
that  where  a  lodger  invites  a  man  to  his  room,  and  there  steals  his  goods 
not  about  his  person,  he  is  liable  to  be  found  guilty  of  stealing  in  a  dwell- 
ing-house. The  ^ods  of  a  lodger's  guest  were  there  held  under  the  pro- 
tection of  the  dwelung-house.  And  see,  also,  R.  v.  Campbell,  1  Leach,  642. 

If  one,  on  going  to  bed,  put  his  clothes  and  money  by  his  bed-side,  these 
are  under  the  protection  of  the  dwelling-house,  and  not  of  the  person : 
therefore  a  party  stealing  them  was  held  rightly  convicted  on  an  indictment 
for  stealing  in  a  dwelling-house.  R,  v.  TTiomat,  cor.  Twelve  Judges,  1827, 
MS.  Car.  C.  L.  295. 

The  question,  whether  goods  are  under  the  protection  of  the  dwelling- 
house,  or  in  the  personal  care  of  the  owner,  is  a  question  for  the  Court,  and 
not  for  the  jury.  S.  C. 

When  the  prosecutor  left  his  house,  intending  to  use  it  as  a  warehouse,  whoit  goods. 
but  left  persons  to  sleep  and  to  guard  the  property,  it  was  held,  that  this 
was  not  to  be  considered  the  dwelling-house  c^  the  prosecutor.  R.  v.  Flan- 
nag4sn,R.^R.  187. 

But  though  a  servant  live  rent  free  in  a  house  belonging  to  his  master, 
and  his  master  pay  the  taxes,  and  the  master's  business  be  carried  on  in  the 
house,  yet,  if  the  secant  and  his  family  be  the  only  persons  who  sleep  in  the 
house,  and  the  part  in  which  the  master's  business  is  carried  on,  be  at  all 
times  open  to  those  parts  in  which  the  servant  lives,  it  may  be  stated  as  the 
servant  s  house,  though  the  only  part  entered  by  the  thief  were  that  in  which 
the  master's  business  was  carried  on.  R.  v.  ff%tt,  R.  Sf  M.  C.  C.  248 ;  and 
see  jB.  V.  Wilson,  R.  ^  R.  C.  C.  115 ,  R.  v.  Stock,  Id.  185 ;  Jt  v.  Jobling,  Id. 
525;  JR.  V.  Jarvis,  R.^M.  C.C.5;  R  v.  Cornfield, Id.  42 ;  tiUe Vatglaifi, 
VoL  I.  p.  524,  526. 

On  an  indictment  for  breaking  and  entering  a  house  in  the  day  time,  G.  yarlnce  in  place 
M.  and  others  being  therein,  and  stealing  to  toe  value  of  40*. — ^The  house  oMnj*  to  indicts 
was  laid  to  be  in  the  parish  of  "  St  Botolph  Aldgate :"  it  appeared,  that 
the  parish  where  the  nouse  was  situate  was  "  St  Botolph,  without  Aid- 
fi^te."  The  prisoner  was  acquitted  of  the  capital  charge,  and  convicted  of 
Greeny.  The  twelve  judges  held,  that  he  was  rightly  convicted,  as  there  was 
no  proof  that  there  was  no  such  parish  in  the  county  as  that  named  R.  v. 
Bullock,  cor.  Twelve  Judges,  1825,  Car.  C.  L,  282. 

An  indictment  stating  that  the  prisoner,  <*  on  the  6th  of  August,  5  Geo. 
IV.  at  Liverpool,  in  the  county  aforesaid,  one  coat,  &c.  of  the  goods  and 
chattels  of  D.  J.  in  the  dwelling-house  of  W.  T.'then  and  there  being,  then 
and  there  did  feloniously  steal,  &c."  is  sufficient,  without  the  words  >'  there 
situate."  JR.  v.  Napper,  R.  ^  M.  C.  C.  R.  44. 

If  a  prisoner,  who  was  in  the  service  of  the  prosecutor,  steal  a  quantity  of  Sereni  things 
lace  in  seyeral  pieces,  the  pieces  together  being  above  five  pounds  in  value,  **<''*^ 
and  bring  them  all  out  of  nis  master's  house  at  the  same  time,  this  is  a  ca- 
pital offence,  although  it  be  shewn  that  the  prisoner  had  the  opportunity  of 
stealing  the  lace  by  a  piece  at  a  time,  and  that  no  one  of  the  pieces  was 
worth  five  pounds.  R.  v.  Jones,  4  C.  8c  P.  217. 

4.  Breaking  into  and  Stealing  in  Shops,  &c. 

The  Stat  7  &  8  Geo.  IV.  c.  29,  s.  15,  enacts,  "  That  if  any  person  shall  Bnnkioff  into  and 
break  and  enter  any  shop,  warehouse,  or  counting-house,  and  steal  the]*ein  ■•••Ung  fa  abofw. 
any  chattel,  money,  or  valuable  security,  every  such  offender,  being  con- 
victed Uiereof,  shaU  be  liable  to  any  of  the  punishments  which  the  Court  TnmporuUon  or 
may  award,  as  hereinbefore  last  mentioned."  [sect  14,  ante,  574.]  imiwhwiBMot. 


I' 


SB  latteng  iij  Sbtatutt.  [il 

wmmnmtnt  TlicsUlutci  10Win.IIl.c.  12.  ml^oIO&lI  Wm.  111.  c,  23,  aai  Iht 
MK^iUtna  -1  Wm.  &  M.  c.  9,  s.  1,  rvkling  to  Uiis  of&nce,  an;  icpeaJed  br  TJtSC 
*«ii&«fr-,    IV.c,27. 

The  fonuer  ofll-Qce  ofprivRldy  «te&ling  in  a  tiliop  no  Iodcpt  rxIsU. 

As  b)  bre^aVing  into  lli«  shopii,  &c.  of  the  British  Plate'  (llou  CoinM 
and  itenlinf;  therein,  nee  the  li  Gen.  111.  c.  S8,  titio  JCUtinms  ilfl 
tD^hopntB.  Vol.  III. 

Ai  tQ  brei^ing  into  the  shops,  frc.  of  the  BritisU  Linen  Cumpdnt,  m* 

4  Geo.  in.  c.  37,  a.  IC,  title  iBalltions  Jnjariw  to  IStoptOD.  Vul.  III. 

y**  — ^^"fc         Wherv  it  wa*  provnt  thai  the  defendml  wAil<d  uuliddi;  tbc  ijiop,  and 

.  ceivtHl  the  goodi  ni  uwn  lu  Ihey  were  itolea  by  onotlter,  tlie  Court  1 

that  he  was  not  guilty  of  an  uITmu'c  witbin  the  Hat.  10  &  1 1  Win.  111.  & 

it.  V.  Wild,  1  Lrar/i.  1T,w. 

At  obiierved  by  Mr.  CuUi/fr,  in  his  Collection  orSiatutn.  p.  338:,  "  1jl| 
the  stittulcof  lOfic  11  Wm.  111.,  goodi  exposed /or  Iratle  (M/ynuvpnil 
cd,  2  /.'.  P.  C.  G43-3,  thi^  lUtutc  uiring  tb>'  minis  '  gcodi^  wun^s.  aad  I 
cbandim,'  The  alahile  12th  Anne  extended  to  'money;'  biit  It  i^ 
prebended  tliat  the  jirewnt  emtctntent  trould  protect  unv  goods,  the  fl 
'  ehatlcls,  money,  or  ralnuhle  securities,'  being  of  sufliclcntly  htrge  ina 
and  not  bearing  n  nieRning  which  would  Hpply  otlg  tu  *  inercliBiidii&^ 
all  gooda  and  chftttela  are  prutecU^,  it  mjkrt  no  diil^ncc  wlivUirr  thegf 
where  they  are  be  considered  ns  a  mere  repository,  or  us  a  pbtcc  for  tbai 
■"     I  of  Bucb  goods,  as  was  held  in  Uuttard'i  eau.  Foil,  77  (o)  ;  «ndiii  Crm^ 

latf,  I  Lrack,  T22:  and  Slant*  ratr,  1  Lract,  373-«  (i). 

Il  is  also  ofijprcbended  thnt  this  enacifflent  would  extend  tu  Hit  goad 
any  person.  Coach-housiyt  nnd  slubleK  are  protected  by  sn-tion*  1 3  uti' 
il'  fhcii  utnatiun  be  sticb  as  tlie  I3ih  section  requireii.  and  tbc  Taliw  tt 
property  stolen  be  fiJ.  at  least.  If  below  5l.,  the  o&ence  reRiaiiia  aaala 
iQon  law.  If  there  be  a  breaking,  enterine,  and  stealing,  and  the;  am 
within  the  13th  secliun,  a*  to  lotslity,  or  tliere  is  a  dmibt  about  it,  (pn 
od  tbe  value  ii  51.),  the  indictment  ihould  be  drawn  un  the  12th  Mdi 
and  u  count  upon  the  1 4th  secduD,  and  a  cotuman  cuun  I  lot  larceny  shi 
also  be  added.  Any  property  would  be  protected,  it  in  apprchrjidcd, 
thi'»e  en ui'tni elite,  nnd  their  cITecIa  vould  not  be  liniited  tu  ihc  iihubI  fiu 
tnieofastable,  u  ia  Sta'$  tate,  Leaeh,  Ml{e)i  Coll}fer'tSlat.aK,^, 

(o)  The  prisoaerwa*  iodictedoailat.  liicany  only,  sad  acquiued  of  Mid 

10  ft  II  Wm.  IIL   c  S3,  fiir  ptitalely  privtul;   ia  the  wareboiue.  &am 

stealing  goods,  tbe  property  of  Main,  cot*,  Foil.  77 1  !  S«Cs  P.  C  Ml. 
Fludyer&Co.,  in  the  warehoiue  of  J.  (b)  SKme'ieatt.  The  nrisoncr  w« 

D»y.     Another  count  charged  the  pii- 

sonernith  atCBUng  tbegoodt  orj.D.,  in  ...  .... 

hit  wmhouie.     It  appesred  that  Dsy  one  Alcock,  s  watebmaker,  when  hi 

kept  ■  cominon  wuehouse  by  the  water  sent  to  be  npaired,  and  waa  bai^kf 

side,  where  nierchmla   uiually   lodged  )a  the  show-giax  in  th«  wbop,  «U 

good!  intended  Coieiporlation.untillhey  was  taken:  as  (he  watch  wa*  not  A 

could  ship  Ihem.   These  goods  were  sent  fiii  sale,  the  prisoner  could  not  be  a 

by  F.  ft  Co.  to  this  warehouse  for  that  ncted  under  tbe  staiuie.      OU  2tfl 

purpeae,  from  whence  they  were  stolen  17S4i  1  £cacjt,  334. 
by  tbe  prisoner.     The  Court  held,  that  (c)  It  was  generally  bolden,  tbati 

the  cue  was  not  within  the  statute;  for,  meaning  of  the  10  tk  1]  Wm.  IIL  w 

by  the  word  woreAnue,  is  meant,  not  «  regard  to  thofGiftaig,  it,  that  the  (0< 

mere    repository   for  goods,  but    such  must  he  such  as  are  usually  cipoied 

places  where  merehsnls  and  other  trad-  sale  in  the  ti«p,  and  not  any  other  i 

ers  keep  their  goods  for  tale,  in  the  ns-  luahie  thing  which-  may  happen  ta 

ture  of  shops,  and  whither  cuitamen  go  put  there:  and  it  seeioeth  that  tke  w 

to  view  them;  and  though  the  goods  in  (quitsMe  conitiucdon  ibould  take  pk 

this  care  might  properly  be  chsrged  to  with  regard  to  tuarikoiutt.     The  got 

be  the  property  of  Day,  since  he  had  the  should  be  such  as  are  uaually  exposed 

charge  and  possession  of  Ibeni,    which  sale  In  such  places;  and  though  nai 

made  him  anounlable  lo  hit  principals  for  Aswet  and  ilabta,  which  are  likewi 

them;  yet,  his  warehouse  was  not  a  place  oaroedinthe  act,  are  not  pUcc*  lor  Ml 

Ibr  sale,  but  merely  safe  custody.     Ac-  yet,  still  In  the  soaMnedMrof  ao  pend 

cordlngly,  tbe  laneny  bemg  fully  proTCd,  law,  it  will  not  be  attte  tocairy  the  tas 

the  ptitoner  was  finuid  gidhj  iS  shnple  eqniiy  as  br  aa  uajt  be  with  tcgKd 


II.  (6).]  Place  from  whence  Stolen.  577 

5.  Stealing  Goods  op  10«.  value  in  a  Course  op  Manufacture. 

The  Stat  7  &  8  Geo.  IV.  c.  29,  s.  16,  enacts,  "  That  if  any  person  shall   J**^**^**^ 
steal,  to  the  value  of  lOi.,  any  snoods  or  article  of  silk,  woollen,  linen,  or  coune  of  nuuiu- 
cotton,  or  of  any  one  or  more  of  those  materials  mixed  with  each  other,  or  &ctuvB. 
mixed  \iith  any  other  material,  whilst  laid,  placed,  or  exposed,  during  any 
stage,  process,  or  progress  of  manufacture,  in  any  huilding,  field,  or  other 
place,  every  such  offender,  heing  convicted  thereof,  shall  be  liable  to  any  of  Puniihineat. 
the  punishments  which  the  Court  may  award,  as  hereinbefore  last  mention- 
ed.*^ 8.14,  a«/^,  574. 

Tlie  22  Car.  II.  c.  5,  18  Geo.  II.  c.  27,  51  Geo.  III.  c.  41,  and  4  Geo.  IV. 
c.  53,  relating  to  this  offence,  are  repealed  by  7  &  8  Geo.  IV.  c.  27. 

Neither  the  above  16th  nor  14th  sect  of  the  7  &  8  Geo.  IV.  c.  29,  in  ex- 

Sress  terms,  enacts  whether  this  offence  is  to  be  deemed  a  felony  or  a  mis- 
emeanor.  It  should  seem  it  is  eifelonu. 
In  an  indictment  on  the  now  repealea  act,  18  Geo.  II.  c.  27,  for  stealing 
calico  placed  to  be  printed,  &c.  in  a  building  made  use  of  by  a  calico  prin- 
ter for  printing,  drying,  &c.,  it  was  held,  that  in  order  to  support  the  capital 
charge,  it  was  necessary  to  prove  that  the  building  from  which  the  calico 
was  stolen,  was  made  use  of  either  for  printing  or  dryin?  calico.  R,  v.  Dixon, 
R.  ^  R.  C,  C,  53.  It  was  also  held,  on  the  now  repealed  acts,  that  if  it  ap- 
pear on  the  trial  that  the  yam  stolen  had  been  talcen  up  and  thrown  into 
neaps  before  it  was  carried  into  the  house  at  the  time  it  was  stolen,  it  was 
not  within  the  protection  of  the  statutes,  and  the  prisoner  could  only  be 
convicted  of  simple  larceny.  4  Bla,  Com.  240,  in  notis. 

6.  Larceny  on  board  Vessels,  &c.  in  Canals  or  Rivers. 

The  Stat  7  &  8  Geo.  IV.  c.  29,  s.  17,  enacts,  "  That  if  any  person  shall  55'*^*^S?!i 
steal  any  goods  or  merchandize  in  any  vessel,  barge,  or  boat  of  any  de-       *** 
scription  whatsoever,  in  any  port  of  entry  or  discharge,  or  upon  any  na- 
vigable river  or  canal,  or  in  any  creek  belonging  to  or  communicating  with 
any  such  port,  river,  or  canal,  or  shall  steal  any  goods  or  merchandize  from 
any  dock,  wharf,  or  ouay  adjacent  to  any  such  port,  river,  canal,  or  creek, 
every  such  offender,  being  convicted  thereof,  shall  be  liable  to  any  of  the  T^'^J?*"'**'**'", 
punishments  which  the  Court  may  award,  as  hereinbefore  last  mentioned."  ^immt' 
8.  14,  ante,  574. 

See  the  General  Clatues,  ante,  p.  550  to  556. 

The  prior  statutes,  24  Geo.  II.  c.  45,  and  4  Geo.  IV.  c.  53,  relating  to  this 
subject,  are  repealed  by  7  &  8  Geo.  IV.  c.  27. 

It  would  not  be  sufficient,  in  an  indictment  for  stealing  goods  from  any   what  an  ofAnce, 
vessel,  on  a  certain  navigable  river,  to  prove  in  evidence  that  the  vessel   ^^ 
was  aground  in  a  dock,  in  a  creek  of  the  river.  Leach,  357. 

The  construction  on  the  22  Geo.  II.  c.  45,  was  generally  confined  to  such 
goods  and  merchandizes  as  are  usually  lodged  m  ships,  or  on  wharfs  or 
quays.  And,  therefore,  where  George  Grimes  was  indicted  on  this  statute 
for  stealing  a  considerable  sum  of  money  out  of  a  ship  in  port;  though 
great  part  of  it  consisted  of  Portugal  money,  not  made  current  by  proclama- 
tion, but  commonly  current;  it  was  ruled  not  to  be  within  the  statute.  R, 
V.  Grimes,  Fost.  79;  and  see  1  Leach,  52;  2  East's  P,  C  647.  The  same 
rule  would  apply  to  the  present  statute. 

The  property  should  be  such  as  is  usually  deposited  in  ships  or  wharfii. 


them.  The  goods  should  be  auch  as  are  could  be  considered  as  any  part  of  the 
usually  lodged  in  those  places.  Foii,  77.  proper  or  usual  furniture  of  the  stable 
And,  therefore,  in  /.  Se<^s  case,  the  out  of  which  it  was  stolen ;  and  there- 
Court  doubted  whether  a  livery  great  fore  directed  the  prisoner  to  be  acquitted 
coat,  belonging  to  a  coachman,  whicb  of  the  capital  part  of  the  charge.  Sea*s 
he  had  hung  up  in  the  stables,  whilst  he  ctue,  Old  Bailey,  1785 ;  1  Leach,  304. 
went  into  the  house  to  receive  his  wages, 


Mtd  nol  fttudiod  U>  the  penon ;  for  the  uine  prinoiplewmcb  ^ifaitf  1 
vU^aJin^  in  luiuwa  u  equally  applicable  to  places  whicli  IIim  n;itutp  pniU 
Jd.  OKU,  574,  575. 

Ai  to  the  trial  iif  felaniea  committed  on  navigations  and  on  ilage  totA 

&c.  Hcc  anlr,  tit.  JEnDiomtnt,  p.  ;i31. 

7  Larceny  pbom  Wreiks— See  as  to  tjus,  liilc  SattA,  Vol.  V. 


III.  Snbittment  for  lantnp. 

mrtiiftar  Inthpfint  plncp,  it  >hmildbc  nWrvrd,  thai,  in  framing  anindictntiMl 

'■  krcGtiy  ttt  caiiimon  low,  or  uii  a  purlicular  statute,  the  general  nile*,  u  ll 

down  ante,  title  lEnUfamnil.  will  be  applicable,  and  should  be  abxerrtd 
AH  thut  will  be  here  noticed,  will  be  the  particular  reauisites  in  the  fa 

Btiun  of  indictmeutj  for  larceny  in  general;  the  parbcuhir  requiuMi 

to  the  fonniilion  of  indictments  for  luccny  extend«l  by  statute  ban  bri 

already  noticed. 

!»»■  (I)  Vbmue] — The  property  in  the  goods  stolen  olwayi  remainiDg  bd 

Inie  owner,  unaltered  by  llie  tortious)  caption,  every  asportation  it  in  !■■ 
new  trespass.  Therefore,  the  venue  may  be  laid  in  auy  countr  intu  «li 
they  are  convey^,  u  the  ufTence  of  taking  and  convcrtiDe  i*  there  is  iM 
complete;  iMJ-', 547-8;  I //mei.  c.33,».52;  I  CkiK  C.  L.ai4;  and  j 
Ihouffh  the  eouda  were  not  carried  into  the  ciniaty  in  wliicli  the  veniw  B  l| 
untilloneaftertheoriginal  taking.  It. v. — -.  R.  ^  Al.C.C.45.  Butthu^S 
■aid,  will  nol  be  tite  com  when  me  uri^nsl  laldng  is  such  th&t  the  mam 
taw  will  not  take  cognizance  of  il,  as,  if  goods  are  taken  od  tlie  hiok  Ml 

1  Hawk.  c.  33,  «.  52 ;  1  ChU.  C.  L.  1 78. 

A«  to  Stealuig  Goodi  in  Scotland,  and  bringing  them  into  an  Eii^ 
county,  »ee  T  &  B  Geo.  IV.  c.  20,  a.  7B,  anU,  35S,  332. 

TIic  law  and  recent  enactnieiitn  as  to  the  veuuc,  in  indictmenla  in  zta 
ral,  mid  ivliich  Hill  be  litre  applicable,  will  be  I'uund  ante,  330  to  33d]^ 

iMKHiaiMt-       (2)  NiuE  AKD  Addition  OF  DErENDjtMt] — Ai  to  (his,  »eo  <aUt,f.ti 

MkDdBU.    ^  34Q  >~ 

pstyiu^       (3)  pROFERTT  Stolek] — The  Same  miet,  ai  laid  down,   aiiie,  3M^  vl 
respect  to  the  statement  of  the  property  stolen,  will  here  apply. 

The  gt>odi  must  be  deicribed  with  sufficient  certainty,  and  proved  ti 
■tantialTv  as  laid,  in  order  that  it  may  appear  upon  the  face  of  the  indie 
ment,  that  tlie  thing  taken  is  such  whereof  larceny  mi^  be  commilUJ 

2  £.  P.  C.  777 ;  and  also  that  the  Cotui  may  we  what  judgment  Ut  pom  t 
the  whole  of  the  indictment. 

It  will  not  suffice  to  state  the  property  u  "  goods  and  chatteli"  coly,  nil 
out  a  more  paiticuliir  deMription — as,  one  Aorw,  one  com,  &c  2  If  A,  IK 
pott,  579. 

If  a  defbndant  be  indicted  for  stealing  a  sheep,  and  it  rapMr  to  be 
Iamb,  it  is  said  he  must  be  acqiutted ;  4  Bia.  Com.  340,  CAiOg's  tdU.  Mta 
2 Hale,  182-3, eec.i  and  see  A.  v. Loon,  A.  ^Jtf.  (7.0.160.  SedaUtti 
^  S.  552,  centra.  So,  an  indictment  for  stealing  a  cow,  detcribiitt  it  m 
heifer,  will  be  bad.  2  Eaif$  P.  C.  6IS.  See  anU,  572,  a*  to  indictmnti  « 
statutes. 

If  an  anbnal  has  the  same  appellation,  whether  it  be  alive  or  dead,  aai  i 
makes  no  dilference  as  to  the  cnaive,  whether  it  were  alive  or  dead,  it  ■• 
he  called,  when  dead,  by  the  appeUation  applicable  to  it  when  alive.  S.  % 
Puckering,  R.  ^  M.  C.C.  242.  But,  if  j^bemg  alive  or  dead  make  «n  £1 
ference  in  the  charge,  as  regards  the  punishment  or  otherwiae,  then  it  amA 
he  described  accardiiigly.     Describing  It  generally.  Would  mean,  th^itwii 


HI.]  Indictment  for  Larceny  at  Covtimon  Law.  579 

alive.  See  R.  v.  Edwards,  R.  ^  R.  C.  C.  497 ;  R.  v.  WiUiama,  R.  ^  M,  C,  C.     iwdictmekt 
110;  2i.  V.  HoUoway,  \C.^P,  128 ;  2  EoMVt  P.  C,  777.  FORLARCBwr. 

An  indictment  for  stealing  money  should  specify  the  pieces  of  which  that  Proptrty  ftokn. 
money  consisted ;  saying,  10/.  in  monies  numbereid,  is  not  sufficient  R.  v. 
Frvy  R.  fR,  C,  C.  482.  See  ante,  348. 

If  the  indictment  be  for  stealing  bank  notes,  it  will  not  suffice  to  describe . 
them  as  so  many  pounds  merely,  to  which  the  bank  notes  amounted  in 
value ;  R.  v.  Pumeaux,  R.  ^  R.  C.  C,  335 ;  R,  v.  Tyer,  R.  ^  R.  C,  C, 
403.  But  it  will  suffice  to  describe  them  as  "  divers,  to  wit,  nine  bank 
notes,  for  the  payment  of  divers  sums  of  money,  amounting  in  the 
whole  to  a  certain  sum  of  money,  to  wit,  the  sum  of  nine  pounds,  and  of  the 
value  of  nine  pounds,'*  without  even  statins^  the  value  of  any  individual 
note  ;  2  Leach,  1 103.  And,  it  seems,  it  would  suffice  to  describe  them  as 
"  bank  notes,"  generally ;  R.  v.  Johnson,  3M,^S,  547 ;  or  they  may  be  de- 
scribed as  "  promissory  notes  called  bank  notes,"  or  **  promissory  notes  called 
bank  post  bills,"  according  to  the  fact;  1  Leach,  253,  513 ;  but,  describing 
a  bauK  note  as  *'  a  certain  note  commonly  called  a  bank  note,"  is  not  suf- 
ficient JR.  V.  Craven,  2  East's  P.  C.  601 ;  R.^R.  C.  C.  14,  S.  C. ;  sed  vide, 
3M.^S.  547.  So,  if  the  thing  stolen  be  described  as  a  bank  post  bill,  and 
be  not  set  out,  the  Court  cannot  take  judicial  notice  that  it  is  a  promissory 
note,  or  that  it  is  such  an  instrument  as,  under  the  statute  2  Geo.  II.  c.  25, 
(now  repealed),  may  be  the  subject  of  larceny,  thoimh  it  be  described  as 
made  for  the  payment  of  money.  A.  v.  Chard,  R,  Sf  K,  C,  C,  488. 

Upon  an  indictment  for  stealing  printed  books,  it  is  not  necessary  to  do 
more  than  name  so  many  printed  booKs ;  R.  v.  Johnson,  S  M.^S,  555.  So, 
in  an  indictment  for  stealmg  a  handkerchief,  it  is  not  necessary  to  describe 
it  as  a  handkerchief  of  any  specific  make  or  materials,  as,  that  it  is  of  silk, 
linen,  or  any  other  particular  quality.  R.  v.  Johnson,  Z  M.%  S,  552. 

A  set  of  newhanokerchieft  in  a  piece  maybe  described  as  so  many  hand-  Sereni good* mix- 
kerchiefs,  though  they  are  not  separated  one  from  another,  if  the  pattern  de-  •*•  **^* 
signates  each,  and  they  are  described  in  the  trade  as  so  many  handkerchief 
R.  V.  Nibl>s,  K.  ^  M,  C.  C.  25. 

But  in  R,  V.  Kettle,  per  Bayley,  J.„  at  Chelmsford,  11 /A  March,  1819, 
where  the  prisoner  was  indicted  for  stealing  "  one  bushel  of  oats,  one  bushel 
of  chaff,  and  one  bushel  of  beans,  of  the  goods  and  chattels  of  A.  B.,  then 
and  there  found,"  and  the  proof  was,  that  these  articles,  at  the  time  of  the 
felonious  taking,  were  mixed  together,  Bayley,  J.,  held,  that  the  articles 
ought  to  have  been  described  as  mixed ;  thus,  '*  a  certain  mixture,  consist- 
ing of  one  bushel,  &c. ;"  and  he  directed  an  acquittal  on  this  count  3  Clut, 
C,  L,  947,  a. 

The  quantity  or  number  of  the  things  stolen  must  be  stated  with  the  cer-  Number, 
tainty  requisite  in  indictments  in  general ;  and  another  reason  for  such  cer- 
tainty in  this  respect  is,  that  the  prosecutor  cannot  claim  restitution  of  any 
other  goods  than  those  stated  on  the  record.  2  Hale,  182.  An  indictment  for 
stealing  twenty  sheep  and  ewes  is  bad,  because  the  number  of  each  sort  is 
not  stated;  2  Hale's P,  C  182;  so  it  is  bad  to  say  that  the  defendant  felonir 
ously  stole  divers  sheep  or  doves,  without  expressing  their  number.  Id,  183. 

We  have  just  seen,  that  an  indictment,  stating  that  defendant  stole  ''  six 
handkerchiefe,"  is  supported  in  evidence,  though  the  handkerchiefs  were  in 
one  piece,  the  pattern  deiignating  each  handkerchief,  and  they  being  de- 
scribed in  the  trade  as  so  many  handkerchiefs,  supra. 

It  is  not  necessary  to  prove  in  evidence  the  whole  number  or  quantity 
stated.  In  an  indictment  for  embezzling  a  letter,  stating  it  contained  seve- 
ral notes,  it  will  suffice  though  one  note  only  be  proved ;  R,  v.  EUins,  R,  ^ 
JR.  C,C,  188.  And,  on  an  indictment  for  embezzling  one  pound  not^  and 
other  monies,  &c.,  describing  them,  though  the  evidence  be,  that  other  pro- 
perty than  that  described  was  embezzled,  yet,  if  it  be  proved  that  one  pound 
notes  were  embezzled,  it  will  suffice.  R,  v.  Carson,  R,^  R,  C,  C.  303 ;  and 
see  3  i(f.  ^  iS".  548  ;  3  ChU,  C.  Z.  946,  &c. 

And  in  an  indictment  for  stealing  several  articles,  it  is  no  ground  for  con- 
fining the  prosecutor's  proof  to  some  of  the  articles,  that  they  might  have 
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been,  and  pnlMlilj 
•tolni  all  at  once.  H.  ▼. 


italen  at  ^Bmnt  tfana^  if  dMv  nUi  Wia  k 

Jt|-jf.acii4e. 


TheMlMoftliegoodioiighttobeaddad;  tfio^g^  it  would  aot  Wi 
ctwiiy,  wliere  wKwenl  articMt  of  the  mne  Idiid  are  atalm,  to  WcM^I 
▼ahie  of  each  aepante  artide.  %SkH^Or.M,  451;  aee  abo  jLt. A 

lt4'lt407;ltT. ^  A.  4- A.  C.  CL  974.     It  ia  not  minMaiy  tt  |w 

the  preciie  Tahie  as  stated.  AnU^  349. 

Tnmiri  lliii  |iiiij[iiiiij  11  nf  ■  natiiTn  tn  warrant  that  ilii  iffiiif,  it  thdl 
in  additum  to  the  ttatenent  of  iti  onalitjr  and  Idn^  bo  tafmei  **  At  §m 
anddiatteb"<tftheowiier^orwoidiofnmilarlnqmt»  Om.iEfib4ni  C 
ciple.itihoii]dbeavflmd,<'oftfMnioiiiaiL"  ''cftlocrifc 


the  saase  principle, 

ftcy  when  these  tenna  apply.  8  €Mf.C.i^  948 ;  IZmmA,  468. 


(4)  Name  ot  Peosbcotoe  amd  OwvbeI — The  name  of  iht  cwaadii 
goods,  when  known*  nmst  be  stated.  Ifisfa^filS;  2/sfi,578.  lai^i 
gisnenJ,  mUe  ftilrtcnantt,  340  to  848. 

Any  one  who  has  a  *pacial  property  m  gooda  atolout  nay  Isy  ftsl 
be  hi%  in  an  indictment  nir  larceny;  as,  a  bailee,  pnwnea^  loaseo  ftrysi 
esnier,  or  ihe  like;  a  /brtffon,  thejr  ma^  be  laid  to  lio  tlio  pmueity  af d 
respective  owners;  and  the  indictment  is  good  eidier  wav.  SJEssfs?.! 
662;  Kt. RemmaU,  R. ^ K  C  a  126.  See  ooli^  ft27,  5n. 

Goods  belonging  to  a  guest,  stolen  at  an  inn,  mar  Iw  laid  to  be  As  ■ 
perty  either  or  the  innkeeper  or  the  gnest  lame  thd^M  emae^  OU  Bm 
Ji^tf,  1711. 

BO,  goods  stolen  from  a  washerwoman  who  takoa  in  tlio  Bncn  of  oi 
persons  to  wash,  may  be  laid  to  be  her  goods.  Padter^a  emm,  €ld  Bmk 
AprU,  1714. 

So,  cattle  stolen  from  an  agister  may  be  laid  as  liis  catlilo.  JL  t.  If  si 
•0ord;2JSas<'tP.C.653. 

8o^  goods  stolen  from  a  stsge-ooachman,  having  the  poaaeaaun,  i^ 
and  carriage  of  the  same,  may  be  laid  as  his  goods.  JR.  r.  DteoHa,  ILmt 
875 ;  2  Eatt's  P.  C.  653,  S.  C. 

The  property  of  the  goods  of  a  ready  fiiniished  lodging  must  be  laid 
the  lodger,  aiid  not  in  the  landlord.  K.  v.  BelsUad,  R*  4^  R.  C.C,  411,  u 
R.  V.  Bmnswick,  R.  ^  M.  C.  C.  R.  26. 

.  But  if  the  party  whose  goods  they  are  stated  to  be,  had  neither  the  pr 
perty  nor  the  possession  (and,  for  this  purpose,  the  possession  of  a^ 
covert  or  servant  is,  generally  speaking,  the  possession  of  the  husband  > 
master),  the  prisoner  oufht  to  be  acouitted  on  that  indictment.  Theivfti 
if  A.  B.  order  a  hat  to  be  made  for  nim,  and  the  hatter  makes  it,  and  it 
stolen  before  it  is  delivered  to  the  customer,  it  cannot  be  laid  aa  the  hst 
A.  B.  R.  V.  Jdams,  R,  ^  R,  C,  C.  R,  225 ;  ante, 525.  See  further,  mUe,  517 

In  K.  V.  Gaby,  R^RC.C.  178,  D.  &  C.  were  partners;  C.  died  ink 
tate,  leaving  a  widow  and  children ;  from  the  time  of  hia  death,  the  vide 
acted  as  partner  with  D.,  and  attended  the  business  of  the  shop  three  wee 
after  C.'s  death.  Part  of  the  goods  were  stolen;  they  were  described 
the  indictment  as  the  goods  of  D.  and  the  widow.  On  case  reserved,  the  d 
scription  was  held  right 

'    He  who  steals  goods  belonging  to  a  parish  chUrch  may  be  indicted  i 
stealing  the  goods  of  theparismoners.  1  Hawk,  c,  33,  s.  29.  See  on/^,  Vd. 
titles  Cf^urcC  p.  621 ;  CpnrcbtuulJcns,  p.  640. 

In  an  indictment  for  stealing  lead  or  other  effects  from  a  church,  there 
no  occasion  to  lay  the  property  in  any  one ;  but  it  may  be  laid  in  the  rect 
or  vicar ;  2  East's  P.  C.  65 1 ;  ante,  Cr$ttrff>»  Vol.  I.  And  if  the  theft  be  eflee 
ed  in  time  of  vacancy,  the  offender  may  be  indicted  for  stealing  the  goods 
the  chapel,  in  the  custody  of  those  who  have  the  care  of  them  ;  or,  if  the  pin 
be  a  parish  church,  the  property  may  he  laid  in  the  parishioners  at  hx^ 
1  Hair,  512 ;  3  Campb,  264-5  ;  1  Hawk.  e.  33,  *.  45 ;  o/i/e,  C^r4,  VoL 
But  the  goods  in  a  dissenting  chapel,  vested  in  trustees,  cannot  be  describf 
as  the  goods  of  a  servant  who  has  merely  the  custody  of  the  chapel  an 
things  m  it,  to  clean  and  keep  in  order,  though  he  has  the  key  of  the  chs 


IV.]  Punishment  for  Larceny  in  Oeneral.  581 

pel,  and  no  other  person  but  the  minister  has  another  key.  R,  v.  Hutehm-    name  of  pro- 
son.  It  ^  R.  C.  C.  412 ;  and  vide  2  EaU,  P,  C  652 ;  Id,  633.  secutor  and 

It  hath  been  adjudged,  that  he  who  takes  off  a  shroud  from  a  dead  corpse         owner. 
may  be  indicted  as  having  stolen  it  from  the  executors  of,  or  those  who  bu-   Ste«Mng  a  ihraud, 
ried,  the  deceased,  and  not  of  the  deceased  himself.  2  East's  P.  C,  652.  But  or  a  oorpae. 
though  in  corpses  there  can  be  no  property,  wherefore  to  steal  a  dead  corpse 
is  no  felony,  yet  it  is  a  misdemeanor.   2  East's  P,  C.  652 ;   K.  v.  Zynii, 
2  T.  R.  733.  See  tit.  IteHtoi  (Dead)  Stealing  of.  Vol.  I. 

A  party  may  be  guilty  of  larceny  though  the  owner  of  the  goods  is  un-  wheie  the  owner 
known;  and  where  that  is  the  case,  it  may  be  stated  in  the  indictment  that  i'un'inovii. 
the  things  stolen  were  the  goods  **ofq  person  to  the  jurors  unknown."  But, 
upon  prosecutions  of  this  kind,  some  proof  must  be  given,  sufficient  to  raise 
a  reasonable  presumption  that  the  taking  was  felonious,  or  invito  domino; 
and  Ld.  Haiej  C.  J.,  said,  that  he  never  would  convict  any  person  for  steal- 
ing the  goods  cujusdam  ignoti,  merely  because  the  person  would  not  give  an 
account  now  he  came  by  them,  unless  there  were  due  proof  made,  that  a 
felony  had  been  committed  of  those  goods.  See  2  Russ.  169;  1  Haley  512; 
2  Hale,  29a 

An  indictment,  however,  alleging  the  goods  to  be  the  property  of  a  per- 
aon  unlmown,  wiU  be  bad,  if  the  owner  be  known;  and  in  such  case  the  pri- 
soner will  be  acquitted  on  the  indictment  so  framed,  though  he  may  be  tried 
upon  a  new  one  for  steaUng  the  goods  of  the  owner,  naming  bun.  E.y. 
WaJker,  3  Camp.  264;  2  EasVs  P.  C.  651 ;  Holt,  C.  N.  P.  505. 

The  7  &  8  Geo.  IV.  c.  64,  removes  many  difficulties  in  stating  the  names  ownenhip  under 
of  the  owners  of  property  in  cases  of  corporations,  partnerships,  companies,   l*******"****- 
counties^  inhabitants,  parishes,  townships,  highways,  tumpiKe  trusts,  com- 
missioners of  sewers,  the  Chelsea  hospital,  and  friendly  societies.  See  title 
BOrictnum,  Vol  III.  p.  341  to  343. 

As  to  describing  the  ownership  of  records,  see  ante,  568;  and  fUmiture 
in  lodgings,  ante,  556. 

(5)  The  Taking,  &c.] — The  indictment  must  allege  that  the  prisoner  took  s.  The  uung. 
and  carried  away  Uie  goods,  and  that  it  was  done  fdoniously.  1  Hale,  508; 
2  Id.  184. 


IV.  ^ntsjNinit  for  'larcens  in  iSvmal 

Wb  have  already,  while  treating  of  larceny  as  extended  by  statute  in 
particular  cases,  considered  the  pumshment  imposed  in  such  cases,  see  ante, 
652,  556  to  578. 

All  that  remains  here  to  be  noticed  are  the  following  provisions: — 

The  Stat  7  &  8  Geo.  IV.  c.  29,  s.  3,  provides,  "  Tbit  every  person  con-  PunWiment  of 
victed  of  simple  larceny,  or  of  any  felony  hereby  made  punishable  like  '•'**'*y* 
simple  larceny,  shall  (except  in  the  cases  hereinafter  otherwise  provided 
for)  be  liable,  at  the  discretion  of  the  Court,  to  be  transported  beyond  the 
seas  for  the  term  of  seven  years,  or  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or 
privatdy  whipped,  (if  the  Court  shall  so  think  fit),  in  addition  to  such  im- 
prisonment 

And  with  regard  to  the  place  and  mode  of  imprisonment  for  all  indictable  Tmwportatkm  or 
offences  punishable  imder  tnat  statute,  it  enacts,  by  sect  4, "  That  where  any  Jj^^^UIJJ"*' 
person  shall  be  convicted  of  any  felony  or  misdemeanor  punishable  under  loUtuy  oaofine- 
this  act,  for  which  imprisonment  may  be  awarded,  it  shall  be  lawful  for  the  >°^t 
Court  to  sentence  the  offender  to  be  imprisoned,  or  to  be  imprisoned  and 
kept  to  hard  labour,  in  the  common  gaol  or  house  of  correction,  and  also  to 
direct  that  the  offender  shall  be  kept  in  solitary  confinement  (a)  for  the  whole 

(a)  This  is  a  new  provision. 
VOL.  III.  Q  Q 


trlini|M'cl,  It  tliu  tJuiirl  sliull  iu>  ItiltiK  ll 
Ah  ti)  tbf  plaiv  and  iihkIc  i>f  piiniKh 
thai  act,  ircl.  U  i>f  tin-  came  oil  i>ni\ 
be  convictL'd  <if  any  iiffi-ucv  puniiuiHbl' 
nient  may  he  awanlt'd,  it  ahull  be  lav 
fbiiiltT  ti)  bv  itiiyriKutiFd,  or  lu  be  iiiipi 
cuiiuiiiin  gaol  or  binuiv  <it'  riim-rluiu,  a 
bu  ki-pt  in  HDliliuy  ciniliui-iiiFnl,  tar  tli 
nui'h  imprinmmi-ut,  or  of  luich  iinpri 
Court  in  it«  ^MTOlion  iilinll  Mtin  inL-et. 

Swt.  in  Lnurtu,  "  That  whcn'viT 
a  prr«ii)  aln^ady  impnKonMl  under  w 
luwfid  for  tlie  Cviirt  lu  award  iiiiimiw 
nininim<.f  nt  Ibu  expiration  of  tliv  im; 
bavt'  bi'Vi)  iiri'vioiiNiy  M-iitciiccd  i  and 
''  iindur  Miittnct  eitiu-r  <if  impriMinmGii' 
piim>r(il  to  pan  seiilrnci'  ol  ITaniipon 
thi!  KulMtqui-nt  iiffiMicv,  to  conimunrv 
or  tranapiirtntiiin  to  wlitcb  hucIi  pcnov 
althouf;n  tlir  aggrrgBlc  tcrtii  firiiiipri* 
iiiuy  uxcciil  tht!  Icriii  fur  wlitL'h  cither 

1  111  orthT  to  provide  for  tho  nion-  ex 
'■  rolliiilit  fi'Icmy,  oftiTr  a  iirpviiiu*  convii 
tiini  itball  huvu  takvii  placi-  brforo  or 
thu  Ktatulu  pruvidvK,  nvnt.  11,  "  Thai 
any  felony  nut  jninishabli.'  with  dealh, 
fur  fcliiny,  Kiieh  uerxiin  hImII,  on  iiuci: 
tlie  ilixiTt'tioii  of  Ihr  Court,  to  \k  tnuii 
any  tenn  not  li'ss  than  Hrrvn  yean,  u 
(•xcecding  four  years,  and,  if  a  male,  t 
privately  wbij>|M.'d,  if  the  Cu«irt(iba]ls> 


VI.]  Restitution  of  Stolen  Goods,  583 

By  the  Common  Law] — By  the  common  law,  it  should  seem,  that  where  a     restitution 
party's  foods  have  been  stolen,  though,  indeed,  his  ownership  in  the  goods       op  stolen 
be  not  thereby  absolutely  divested,  yet,  until  he  has  done  all  that  he  can  to         aoons. 
bring  the  felon  to  justice,  his  remedy  to  recover  back  the  goods,  either  by   By  the  cominon"^ 
a  retaking,  or  action,  or  otherwise,  is  suspended.     Otherwise,  offences  would  law. 
be  made  up  and  healed,  and  parties  would  naturally  seek  their  own  imme- 
diate advantage,  rather  than  the  security  of  the  public.  See  1  Hale,  546 ; 
Noy,  82;  4  Bl.  Com,  363. 

It  is  clear,  therefore,  the  owner  could  have  no  civil  redress  against  the  felon 
himself  before  conviction,  for  it  would  be  merging  the  felony  in  ue  civil  action ; 
see  4  Bl  Com,  863-6 ;  12  East,  409 ;  and  if  he  has  no  redress  against  the  fe- 
lon himself  he  has  not  against  persons  who  derive  their  title  tmt>ugh  him. 

And  in  a  late  case  it  was  helo,  that,  if  goods  have  been  stolen,  or  there  be 
reasonable  ground  for  presuming  that  fact,  the  owner  cannot  maintain  trover 
against  the  person  who  bought  them  of  the  supposed  thief,  without  he  has 
done  every  thing  in  his  power  to  bring  the  thief  to  justice.  CHmson  v.  Wood- 
faa,2C.J^P.aN.P,4h 

If  the  owner  take  his  goods  again  of  the  offender,  to  the  intent  to  favour 
him,  or  maintain  him,  this  is  unlawful,  and  pimbhable  by  fine  and  impri- 
aonment;  but  if  he  take  them  again  without  any  such  intent,  it  is  no  of> 
fence.  1  Hale,  546. 

Provided  the  best  endeavours  be  used  to  bring  the  offender  to  justice, 
that,  when  done,  wiU  suffice  to  entitle  the  owner  to  his  remedy  to  get  back 
the  goods;  therefore,  if,  after  the  prosecution  is  commenced,  and  before 
trial,  the  offender  dies,  or  breaks  prison,  or  if  he  stands  mute,  or  challenges 
more  than  the  number  he  is  allowed,  without  assigning  a  reason,  or  the  like, 
the  right  of  the  party  injured  will  not  be  subverted.  1  Hale,  540. 

After  the  conviction  or  proper  prosecution  of  the  offender,  the  proprietor 
may  take  his  goods  wherever  he  can  find  them,  so  that  it  be  effected  with- 
out any  breach  of  the  peace,  because  he  satisfied  public  justice,  and  is  en- 
titled to  a  writ  of  restitution,  whenever  he  thinks  nt  to  demand  it  1  Hale, 
546;  4  m  Com.  363. 

And  if  the  felon  be  pardoned  after  conviction,  or  even  if  he  be  bondjide 
acquitted,  the  owner  may  bring  an  action  against  him,  in  trespass  or  trover, 
to  recover  damages;  for  the  civil  right  was  not  merged  in  the  public  injury, 
but  only  suspended,  till  the  prosecution  was  conduded.  Crotby  v.  Leng, 
12  East,  i09. 

If  the  things  stolen  have  been  converted  into  money,  the  owner  may, 
after  having  done  all  he  can  to  bring  the  offender  to  justice,  have  the  pro- 
duce, instead  of  the  specific  chattel.  5  Co,  109;  Kelw,  49. 

And  it  seems  now  clear,  though  formerly  disputed,  that  if  the  goods 
stolen  have  been  openly  sold,  and  bonA  fide  machaaed,  in  market  overt, 
the  owner  may  have  Uiem  restored,  even  from  an  innocent  purchaser. 
Keilw,  48,  35;  1  Hale,  542;  2  Hawk,  c,  23,  «.  54;  Com,  Dig,  Justices,  (A), 
Market  (a).  And  though  this  may  seem  hard  upon  the  buyer,  who  has 
given  value  for  them,  it  should  be  remembered,  that  either  he  or  the  origi- 
nal owner  must  suffer;  and  that  the  former  has  done  a  meritorious  act  in 
bringing  an  offender  to  justice,  whereas  the  merit  of  the  latter  is  only  ne- 
gative, m  having  been  guilty  of  no  unfair  transaction.  4  BL  Com.  363.  The 
maxim,  therefore,  **8poliatus  debet  ante  omnia  restUui,'*  is  founded  on  a  prin- 


(a)  Lord  Haie  argues  strongly,  that  should  elude  it     2.  Because  the  man 

he  shall  have  restitution,  notwitbstand-  that  is  robbed,  is  robbed  against  his  will, 

ing  the  sale  in  market  overt  of  the  goods  and  cannot  help  it;    but  the  buyer  of 

stolen.     1.  Because  this  act  was  made  stolen  goods  may  choose  whether  he  will 

to  encourage  persons  robbed  to  pursue  buy,  or,  if  he  buy,  may  yet  refuse  to  buy 

malefactors,    and  therefore    they   have  unless  well  secured  of  the  property  of 

an  assurance  of  restitution ;  and  it  would  the  goods,  or  knowing  the  owner.  1  Hale, 

be  small  encouragement,  if  a  thief,  by  a  542,  543,  544;     2  Hawk.  c.  23,  s.  55; 

sale  in  a  market  overt,  which  is  every  Keilw,  48. 
day  almost  in  every  shop  in  London, 

Q  q2 


'  [m  ill  tlie  act  m 
knowiiiely  recei 
pcrty  whabw 


itiuiied]in  itciilillf;,  t^ 

J  any  chattel,  nionc; 
ltd)  be  indicted  for  a 
ofthcnwncTof  the  proiwrty,  orhiscxcc 
thereof,  in  such  case  the  pnipcrty  sliall 
prcavntutivi- ;  and  tlii'  Courlfn),  before 
cunriclt'd,  KlintI  have  power  to  award,  fi 
for  the  said  property,  or  to  order  the  rei 
iicr:  provided  alwayx,  that  if  it  •hall 
mode,  that  any  valuable  security  ihall 
charped  by  some  person  or  body  corpoi 
or,  being  a  negotiable  iniitnmient,  shall 
ceived  by  Iraimfcr  or  delivery,  by  tome 
and  valuable  CDnaideration,  without  an 
cause  to  suit]>ecC  that  ibe  same  had  by  i 
leu,  taken,  obtained,  or  converted  as  afi 
not  award  ur  order  the  rcBtitutiun  of  su 

"nils  provision  is  like  one  in  the  repei 
more  extensive  in  Its  operation,  as  the 
ine  thieves,  and  not  rtcrirtri,  and  did  i 
misdemeauor.  2  EoMl't  l>.  C.  SUil ;  S  T. 
vuo  b  the  21  Hen.  VIII.  as  in  the  abo 

The  Courts  will  not,  in  general,  awu 
been  guilty  of  gross  neglect  in  bringing 
23,  *.  56. 

The  owner  shall  have  no  more  goodi 
dicbnent,  though  other  ^oods  were  stole 
If,  because,  by  nich  omission,  the  oSfeoi 
I  ilaU,  S45;  ante,  581. 

A  man  stole  cattle,  and  sold  them  in 
thief  and  the  money,  and  he  was  convii 
of  the  owner  of  the  cattle,  who  had  re 
the  statute  gives  power  to  the  justices  t 
goods  stolen,  and  though  the  money  in  t 
It  did  arise  by  stealing,  it  shall  be  with! 
words  of  the  statute.  Ifou.  128. 
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TAKING 

VII.    ©afttng  Heioarto  (or  iftetum  of  Sbtoltn  Goote-  ^'^^^p*- 


The  Stat  7  &  8  Geo.  IV.  c.  29,  8.  58,  enacts,  **  That  every  person  who  Taking  mnod 
shall  corruptly  take  any  money  or  reward,  directly  or  indirectly,  under  pre-  JPJjJJf^IJJLjf 
tence  or  upon  account  of  helping  any  person  to  any  chattel,  money,  valua-  ""^  goo* 
ble  security,  or  other  property  whatsoever,  which  shall,  by  any  felony  or 
misdemeanor,  have  been  stolen,  taken,  obtained,  or  .converted,  as  aforesaid, 
shall  (unless  he  cause  the  offender  to  be  apprehended  and  brought  to  trial 
for  the  same)  be  guilty  of  felony;  and,  being  convicted  thereof,  shall  be  lia-  Ftfony. 
ble,  at  the  discretion  of  the  Court,  to  be  transported  beyond  the  seas  forlife,   Punfahniciit. 
or  for  any  term  not  less  than  seven  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  four  years ;  and,  if  a  male,  to  be  once,  twice,  or  thrice,  pub- 
licly or  privately  whipped  (if  the  Court  shall  so  think  fit),  in  addition  to 
such  imprisonment" 

See  the  General  Clauses,  ante,  p.  550  to  556. 

On  an  indictment  for  tlus  offence  under  the  now  repealed  stat  4  Geo.  I. 
c.  11,  8.  4,  the  prisoner  might  have  been  convicted  though  he  had  no  ac- 
quaintance with  the  felon,  and  did  not  pretend  that  he  hiMl,  and  though  he 
had  no  power  to  apprehend  the  felon,  and  though  the  goods  were  never  re- 
stored, and  the  prisoner  had  no  power  to  restore  them.  R.  v.  LedbiUer,  A, 
^  Af»  C,  C.  Jv.  76. 

On  the  repealed  stat  4  Geo.  I.  c.  11,  the  noted  Jonathan  Wild  was  coin 
victed  and  executed;  the  principal  felon  being  examined  as  a  witness  on 
the  part  of  the  Crown.  Old  Bailey,  1725,  4  Blae.  Com.  132 ;  2  East's  P. 
C.  770, 783. 

As  to  Rewards  in  general,  see  title  l&ctoaxttt,  Vol.  V, 


VIII.  gOubntising  a  lUfoarly  (or  ^toltn  CEfool)»»  no  <9Uu8tlom 

The  stat  7  &  8  Geo.  IV.  c.  29,  s.  59,  enacts,  "  That  if  any  person  shall  pcnontadTcr- 
publicly  advertise  a  reward  for  the  return  of  any  property  whatsoever,  ^^^* 
which  shall  have  been  stolen  or  lost,  and  shall,  in  sucn  advertisement,  use 
any  words  purportine  that  no  questions  will  be  asked,  or  shall  make  use  of 
any  words  m  any  public  advertisement,  purporting  that  a  reward  will  be 
given  or  paid  for  any  property  which  shall  have  been  stolen  or  lost,  without 
seizing  or  making  any  inquiry  after  the  person  producing  such  property,  or 
shall  promise  or  offer,  in  any  such  pulmc  advertisement ;  to  return  to  any 
pawnnroker  or  other  person,  who  may  have  bought  or  advanced  money  by 
way  of  loan  upon  any  property  stolen  or  lost,  the  money  so  paid  or  advanc- 
ed, or  any  other  sum  of  money  or  reward  for  the  return  of  such  property,   q,  printing  inch 
or  if  any  person  shall  print  or  publish  any  such  advertisement;  in  any  of  the  advertkemcnti. 
above  cases  every  such  person  shall  forfeit  the  sum  of  fifty  pounds  for  every  Fifty  pounds 
such  offence,  to  any  person  who  will  sue  for  the  same  by  action  of  debt,  to  po^ty  ■»*  ft»tt 
be  recovered  with  full  costs  of  suit."  "* 

This  enactment,  imlike  the  repealed  act,  25  Geo.  II.  c.  33,  gives  Aill  costs 
to  the  informer. 


IX.  9fUcetbtng  ^toUtt  CEfoote. 

Foe  the  law  on  this  subject  see  title  lUattsaiB,  Vol.  I.  p.  32,  &c 


ssa\ 


Bi  sluL  30  Geo.  11.  c.  24,  s.  7,  "  In  cose  on;  person  or  per«m^  vho 
sliitll  offer  by  way  of  (Miwti,  plcd^  exchange,  or  sale,  any  goods  or  choitek. 
ihnll  not  be  able,  or  ahikll  retiue  to  give  ■  SBdafactory  account  of  htmwU', 
herself,  or  themselvea,  or  of  the  means  by  which  be,  she,  or  they,  hecKat 
potaeaaeA  of  such  goods  orchalleli,'  or,  if  there  shall  be  any  other  reuoDlo 
suipect  that  such  goods  or  chattels  ore  stolen,  or  otherwise  illegally  or  dici- 
dcstinely  obtained;  it  shall  and  may  be  lawful  for  any  person  or  petmu 
his,  her,  or  their  servants  or  agents,  to  whom  such  gooda  or  chattels  ihall  be 
10  offered,  to  seixe  and  detain  such  person  or  persons,  and  the  add  gooit  ut 


chattels,  and  to  deliver  niich  person  or  persons,  as  soon  as  conienienllj 
mav  be,  into  tht'  custody  of  the  constable,  or  other  peace  officer,  whu  ilul] 
and  is  hi^rehy  required  immediately  to  convey  such  person  or  perscou,  ind 


d  eoods  or  chattels,  before  some  justice  or  Justices  of  the  peace  of  tk 
county,  nding,  division,  city,  liberty,  or  place,  wherein  the  oBviux  iilull  In 
committed;  and  if  such  justice  or  iusticea  shall,  upon  examination  and  is- 

Juiry,  have  cause  to  suspect  that  the  said  goods  or  chattels  were  sLalni,  « 
legally  or  clandestinely  obtained,  it  shall  and  may  be  lawltil  for  such  jiu- 
tice  or  justices  to  comxuit  such  nerBon  or  pctsuns  into  safe  custody,  bt  aci 
time  not  exceeding  the  space  of  six  days,  in  order  to  he  further  examintd, 
and  if,  tipon  either  of  the  said  examinationa,  it  shall  appear  to  the  uW- 
faction  of  such  justice  or  justices,  that  thi>  said  goods  or  chatteln  vtn 
stolen,  or  iUegaUy  or  clandestinely  obtained,  the  said  justicG  or  justices  ii 
and  are  hereby  authorized  and  required  to  commit  the  party  or  parties  d^ 
fending  to  the  common  gaol  or  house  of  correction  of  the  county,  ridini, 
division,  city,  lilwrtv,  or  place,  wherein  the  offence  shall  be  commiarJ, 
there  to  he  dealt  with  according  to  law."  Fii^  stat.  39  &  40  Geo.  Ill,  c 
99,  ■.  10,  jtatt,  tide  ^^UMiiag,  VoL  V. 


XI.  JFoniw,  List  of. 

I.  Lakceht  at  Comhok  Law.  —  InJbrmatiaD  fcr  ■  Larceny,  (Ko.  1) — War- 
rant  of  Apprehsntion,  (Ho.  S] — Seatcta  Warrant,  (No.  3) — Wartiot  at  Cte- 
Riicment,  (No.  4). 

Indictment  for  Lanenj  at  Cwnmon  Law,  (No.  5)— The  like  fin  Ste>&« 
Goodi  belonging  to  Overseers  of  Poor,  (No.  6). 

g  from  B  Hsiw  (t 

III.  Clerks  or  Servants. — Commitment  of;  far  Larrtag  by,  on  7  A  8  Geo.  IT. 

c.  39.  u  4S,  (No.  S). 

Indictment  for  a  like  OSbnce,  (No.  BV 

Commitment  of,  for  Embtaltaait  by,  on  J  ft  8  Geo.  IV.  c  S9,  s.  47,  (St. 


IV.  Bankers,  Attorkies,  Aqents,  &c— Commitment  of,  for  Applying  u  hii 
own  use  Money,  Sic.  lodged  wilh  him,  for  a  Specific  Farpose,  in  writtes  S- 
rections,  on  7  &  8  Geo.  IV.  c.  !9,1.<B,  (No.  IS). 

CommiUnent  of,  for  Selling  or  Converting  Goodi,  &c.  intrusted  to  him  br 
Safe  Keeping  or  a  Special  Purpose,  not  in  writing,  on  Ulte  slaL  (No.  13). 

Indictment  sgiinit,  for  Applying  to  his  own  Die  Money  lodged  with  bim  bi 
a  Specific  Purpose,  in  wiitten  Ditectionj,  (No.  14). 

Indiclmcnt  agaiiul,  for  Selling  or  Converting  Goods  or  Valuable  Seniiilio 
iniruklcd  to  him  for  Safe  Keeping,  or  for  a  Spedal  Purpose,  not  in  writis^ 
on  7&BGeD.IV.  c.  29, e.  40,  (No.  li). 
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V.  Factors  Pledging,  &c — Coroinitment  of  a  Factor  for  Pledging  Goods,  &c.  on  Fo.tm. 

7  &  8  Geo.  IV.  c.  29,  s.  51.  (No.  16). 
Indictment  for  a  like  Offence,  (No.  17). 

VI.  Ore,  Coal,  &c.  from  Mines. — Commitment  for  Stealing  Ore,  &c  on  7  &  8 
Geo.  IV.  c.  29,  s.  37,  (No.  18)— Indictment  for  a  like  Offence,  (No.  19). 

VII.  Trees  exceeding  1/.  Value,  in  Parks,  &c. — Commitment  for  Stealing  a 
Tree,  above  1/.  Value,  growing  in  a  Park,  &c.  on  7  &  8  Geo.  IV.  c.  29,  a.  38, 
(No.  20). 

Indictment  for  a  like  Offence,  (No.  21). 

Commitment  for  Damaging,  &c  a  Tree  growing  in  a  Park,  with  Intent  to 
Steal  it,  on  same  statute,  (No.  22). 

Indictment  for  a  like  Offence,  (No.  23). 

Commitment  for  Stealing  Trees  growing  elsewhere,  of  5/.  Value,  oo  same 
Stat  (No.  24). 

Indictment  for  a  like  Offence,  (No.  25). 

Search  Warrant,  (No.  34). 

Conviction  for  having  Stolen  Trees  in  Possession,  (No.  35). 

VIII.  Trees,  Shrubs,  &c  of  Is.  VALUE.-^Conviction  for  &J!rtt  Ofibnce,  in  Steal- 
ing Trees,  &c.  of  Value  of  Is.  on  7  &  8  Geo.  IV.  c.  29,  s.  39,  (No.  26). 

Conviction  for  Cutting  such  Trees  with  Intent  to  Steal  them,  (No.  27). 

Conviction  for  a  second  Offence  in  either  of  the  two  last-mention«d  OAnces, 
(No.  28). 

Commitment  for  a  third  Offence  in  Stealing  such  Trees,  (No.  29) — Indict- 
ment for  such  third  Offence,  (No.  30). 

Search  Warrant,  (No.  31) — And  Conviction  for  having  Stolen  Trees  in 
Possession,  (No.  35). 

IX.  Fences,  Gates,  &c — Conviction  for  a  ftrtt  Offence  in  Stealing,  ftc.  Gates, 
Fences,  &c.  on  7  &  8  Geo.  IV.  c.  29,  s.  40,  (No.  31). 

Conviction  for  a  first  Offence,  in  Cutting,  &c.  Fences,  &c.,  with  Intent  to 
Steal  them,  on  same  stat.  (No.  32). 

Conviction  for  a  second  Offence  in  either  of  the  two  last-mentioned  Offences, 
(No.  33). 

Search  Warrant,  (No.  34). 

Conviction  for  having  Stolen  Trees  in  Possession,  (No.  35). 

X.  Fruits,  Vegetables,  &c. — Conviction  for  a  first  Oflfence  in  Stealing  Fruit,  &c. 

in  a  Garden,  on  7  &  8  Geo.  IV.  c.  29,  s.  42,  (No.  36). 

Conviction  for  a  first  Offence,  in  Damaging,  &c  Fruit  in  a  Garden,  with  In- 
tent to  Steal,  on  like  stat.  (No.  37). 

Commitment  for  a  second  Offence,  in  Stealing  Fruit,  &c.  in  a  Garden,  on 
same  stat.  (No.  38) — Indictment  for  a  like  second -Offence,  (No.  39). 

Conviction  for  a  first  Offence,  in  Stealing  Plants,  &c.  growing  elsewhere  than 
in  a  Garden,  &c.  on  7  &  8  Geo.  IV.  c.  29,  s.  43,  (No.  40). 

Conviction  for  a  first  Offence,  in  Destroying  Plants,  &c.,  growing  elsewhere 
than  in  a  Garden,  &c.,  with  Intent  to  Steal  them,  on  same  stat.  (No.  41). 

Conviction  for  a  second  Offence  in  eitiier  of  the  two  last-mentioned  Offences, 
(No.  42). 

XI.  Glass,  Lead,  Fixtures,  &c.  from  Buildings. — Commitment  for  Stealing 
Lead,  &c.  fixed  to  Buildings,  on  7  &  8  Geo.  IV.  c  29,  s.  44,  (No.  43). 

Indictment  for  a  like  Offence,  (No.  44). 

Commitment  for  Cutting,  &c.  Lead,  &c.  from  Buildings,  with  Intent  to  Steal, 
(No.  45). 

Indictment  for  a  like  Offence,  (No.  46). 

Commitment  for  Stealing  Metal,  &c.  fixed  in  Land,  Private  Property,  (No.  47). 

Indictment  for  a  like  Offence,  (No.  48). 

Commitment  for  Stealing,  &c  a  Metal  Fence,  fixed  to  a  Dwelling  House,  &c. 
(No.  49). 

Indictment  for  a  like  Offence,  (No.  50). 

Commitment  for  Stealing,  &c.  Metal,  &c.  fixed  in  a  Street,  &c.  (No.  51). 

Indictment  for  a  like  Offence,  (No.  52). 

XII.  Records,  &c.— Commitment  for  Stealing  of,  on  7  &  8  Geo.  IV.  c.  24),  s.  21, 
(No.  53). 

Indictment  for  a  like  Offence,  (No.  54). 

Commitment  for  taking  a  Record,  &c  for  a  Fraudulent  Purpose,  (No.  55). 


_?^ 


Xllt.  WttLi,  Ac — Comnllmenl  Im  Stealii^  at,  oa  J  A  S  GM^IV.&ilt'^ 

I,  (No.  58). 

XfV.  TiTLK  Deeds,  &f. — Cwnmitmenl  for  Stealing a^ &c. on  7  ASCc«.IV.c. 
■.  34.  (No.  SB). 

Inilietmmt  for  »  likE  Offence,  (No.  fiO). 

XV.  Bills  or  Exchange,  &c. — Coaunitiseiii  for  Scesliug  of,  on  7  A  8  Gokl 
c.ig.s.s,  (No-ei). 

Indictment  Tor  a  like  Ofitince,  (No.  61). 

XVf.  Cattle,  &c.— CotnoiitnuDl  £h  Stealing  of,  on  7  &  S  Oeo.  IV.  t.  V,bl 
(No.  61). 

Indictment  roT  B  like  OObnw  in  Stealing  n  Cow,  (No.  <I1). 
iBdicttnratforilikeOfltace  in  Staling  Sbeep,(!Jn.  65). 
Commitment  lor  Killing  Cattle,  &c  with  IntCDt  to  Steal  tlie  Cai^i^l 
(No.  BB). 

Indiclmenl  ftii  h  Uke  Offence,  {No.  67). 

XVIL  DiKu,  Birds,  ftc— Not  the  Subject  of  Larceny  »t  Comnion  Las. 

Conviction  for  Stealing  a  Dog  or  Bird.  &<.  on  7  &  S  Ceo.  ]V.  <.  If,  ■.! 
(No.  88). 

Caniinion  fur  s  tike  autwequent  Offence.  [No.  69).  ^^h 

Coariclion  (or  having  a  Stolen  Dog  in  PoneBlon,  (No.  70).     %^^H 
Comrietion  for  a  like  aubieiiuenl  OSbnce,  (No.  71).  ^^^H 

InfiumuioD  to  ground  ■  Search  Wairanl  tat  a  Oag,  (Nol  7*>.  ^^^H 
Search  Wanant  tbereuo,  (No.  73),  ^H 

XVIII.  Stealino  raou  the  PehjON.— Commitment  for  SicalioB  fron,  (ni7l 
Geo.  IV.  c  29. 1.  67.  (No,  74). 

IndiclmeDt  for  a  like  Offence,  (No.  TS). 

XIX.  Stealino  ntOK  a  Dwsi.LtMaHoi]iii,&c — CommiuneDt  (ur  lfn«kfa)f  li 
and  Stealing  in  a  Dvelliog  Houw,  on  7  ft  S  Cm.  I V.  c  89,  c  IS.  13,  (!UTI 

Indidmcnt  for  a  like  Oflence,  (No.  77). 

Coinmiiuient  for  Stealing  in  a  DmlLing  House,  a  Person  chetelu  beiagl 
in  Fear,  (No.  78), 

Indictment  for  ■  Uke  Offence,  (No.  79). 

Commitment  for  Stealing  in  a  DHelUng  House  to  the  nlue  of  5JL  (No.  N 

Indictment  for  a  like  Oflbnee,  (No.  81). 

Commilmeni  for  Breaking  into  n  Building  within  the  aame  Cunilag*  ai 
Dwelling- houie,  {hui  not  pniileged  u  part  thereof),  aiHl  Stealing  tbereia, 
7&8Geo.  IV.  c.!9, 1.  H,  (No.  8S). 

IndicDnent  for  a  like  Offence,  (No.  S3). 

XX.  Stsalinu  in  Shops,  be. — Commitment  for  Breaking  into  a  Shop,  tea 

Stealing  therein,  on  7  &  8  Qeo.  IV.  c  39,  s.  15,  (No.  84). 
Indictment  for  a  like  Offence,  (No.  SS). 

XXI.  SXBALINQ  Goods,  fi:c.  IS  Ma.i it F actor ees. — Commilment  for  Steafing SI 
ftcloValueof  lOi.  in  Process  of  MonulacluTe,  on  7  &  8  Geo.  IV,  c  S9  i.| 
(No.  86). 

Indictment  for  a  like  Offence,  (No.  87). 

XXII.  Sticalinu  fsou  Ships,  Sic  in  Rivers. — Commi 
Ship  in  a  Hioer,  &c.  on  T  fi:  S  Qeo.  IV.  c.  29, 

Indictment  for  a  like  Offence,  (No.  HO). 
Cuinmitment  for  Stealing  fnm  a  Dock,  &c.  (No.  90). 
IndictttKiiI  for  a  like  OSence,  (No.  91). 

XXIII.  Takino  a  Reward  to  Help  to  SroLGH  Goods. — Indicttuent  Iw,  t 
7  (It  8  Ceo.  [V.  c.  39,  i.  S8,  (No.  03). 
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I.  ftAtffiis  at  CinBtuni  Aotp. 

(No.1). 

County  of)      THE  mformaium  and  complaint  of  A,  B„  of  the  parish  of       fin  the   lofomMtkn  Ibr 

/  eounttf  of        ,  [etquire]f  taken  thie        dap  qf       ,  in  the  pear  ef  oar  lucciiy. 

Lord  one  thousand  eight  hundred  and  ,  bttfore  me  ,  one  of  his  Me^estp'sjasti* 
ces  of  the  peace  in  and  for  the  said  eoantu,  who,  being  npon  oath,  saith,  that,  on  the 
day  of  now  last  past,  at  the  parish  of  ,  in  the  stid  coantff,[ twenty  silver  epooae, 
or  as  the  case  may  k>e]  (a)  of  the  goods  and  chattels  of  this  informant,  werefeUmH- 
etaly  stolen,  taken,  and  carried  away ;  and  that  he  hath  just  cause  to  suspect,  aid  does 
Muspect  and  verily  believes,  that  C.  D,,  late  of  the  parish  t^oresaid,  in  the  cotmty  qfore*' 
said,  [labourer'],  did  then  and  there  feloniously  steal,  take,  and  carry  away  Itf 
same,  [if  the  offence  be  extended  by  statute,  here  say:  against  the  form  of  the  stO' 
tute  in  such  case  made  andprovided,  and]  against  the  peace  ef  our  lord  the  Kbtgf 
his  crown  and  dignity.  And  thereupon  this  informant  prayeth  me  the  said  Justice 
io  iseue  my  warrant  to  apprehend  the  said  offender,  im  order  that  he  may  be  deati 
with  according  to  hw,  and  justice  done  in  the  premises,  ^  ^ 

Taken  and  sworn  the  day  and  year  first 
above  written,  brfonT^,  J,  P. 


(No.  2). 

County  of       -*     To  the  constable  of  Wanaat  to  ap- 

FORASMVCHasA.L,rf     ,  in  the  county  of     *  |>«NRa»],  AoM  lUs  <i(^  MMit  {^^|^P«*» 
iirformation  and  complaint  upon  oath  before  wte        ,  one  of  his  Mqjest^s  justices  ef  **"'* 

the  peace  for  the  said  county,  that  this  present  day  tUoers  goods  rfhim  the  said  A,  /., 
to  wit,  ,  have  feloniously  been  stolen,  taken,  and  carried  away  from  the  house  ^ 
kim  the  said  A.  L,  at  aforesaid,  in  the  county  idoresaid,  and  that  he  haihjuei 
cause  to  suspect,  and  doth  suspect,  that  A,  O.,  late  tg  ,  \}femsan],  felaidausl^  did 
steal,  take^  and  carry  away  the  same:  Then  are  therdfare  to  command  you  forthwith 
to  apprehem^him  the  said  A,  0,,  and  to  bring  him  before  me  to  answer  unto  the  said 
htfvrmation  and  complaint,  and  to  be  further  dealt  with  according  to  law:  Herein 
fail  you  not.     Given  under  my  hand  and  seal  the        day  of       ,  in  the  year 


(No.  3). 

For  form  of  warrant  to  search  for  stolen  goods,  see  JbCOrt)  QSorcailt,  VoL  V.   seaich  wanant. 
p.  356.  «__^_« 

(No.  4). 
/.  P.  esquire,  one  of  his  Majesty* s  justices  of  the  peace  for  the  said  county,  to  Conmltment  for 


the  constable  of        ,  in  the  said  county,  and  to  the  keeper  of  the  [common  gaoQ  larcMiy. 
at         ,  in  the  said  county, 

THESE  are  to  command  you,  the  said  constable,  in  his  Majesty's  name,forthwith 
to  convey  and  deliver  into  the  custody  of  the  said  keeper  of  the  sedd  [comawn  gatd], 
the  body  of  C.D.^  charged  this  day  before  me,  the  said  justice,  on  the  oath  of  A,  B,  rf 
,  [jarmer]t  and  others,  for  tltat  he  tlie  said  C.  D.  [state  the  offence  thus:]  on  i^, 
at  Sfc.y  in  the  said  county  ^  [ten  silver  spoons],  of  the  goods  and  chattels  of  the  said  A, 
B.,  feloniously  did  steal,  take^  and  carry  away  [according  to  the  fact.  See  the  forms 
of  indictment  post,  as  to  the  description  of  the  property  and  owner].  And  you,  the 
said  keeper,  are  hereby  required  to  receive  the  stdd  C.  D,  into  your  custody  in  the 
same  [common  gaol],  and  him  there  sqfely  to  keep,  until  he  shall  be  thence  deliver' 
cd  by  due  course  of  law.  Herein  fail  you  not.  Given  under  my  hand  and  seal  the 
day  of       ,  in  the  year  of  our  Lord  j  p 


(No.  5). 


[As  to  the  venue,  see  ante,  578].  THE  jurors  for  our  lord  the  King,  upon  their  oeocnd  form  of 

ttath  present,  that  C,  D.,  late  of  SfC,  [labourer],  on  S^,,  with  force  and  arms,  at  Ij^,  Indictment  for  lar« 

iiforesaid^,  [one  silver  spoon]  [as  to  the  description,  see  ante,  578],  of  the  value  of  [ten  gj^'  •tccinmoo 
shillings]  [as  to  the  value,  see  ante,  580],  of  the  goods  and  chattels  of  one  A,  B.  [na  to 

(a)  The  offence  may  be  stated  in  the  same  manner  as  in  the  indictment. 


390  %BiccnBlQ|  Sbtttutt*  [X 

votLUM.         the  owner,  we  mfo,  580],  then  and  Omrt  hOmg  fimmi^  Jekmimui^  [aeeciiCe,  Ml 
'  did  ttttd,  tttkg,  and  carry  mm^g  agmkui  ik§  pmm  if  amr  mid  krd  tkt  Kmgt  * 

crown  and  dignity. 

Fwriterih^  Commencement  as  w^  to  die  uibeM.']'^[/^e€m'}fiaea9  ^  Ubc  ctrrm  \gM 


eehu^  tkU  reaim  coiled  [mmtrHgnt],  tf  the  mime  ^f  {JffBmm]  pmmdt,tftke 
^ik$  taid  A,  B,  then  amd  Omt  being /mmd,  fgimdmitlf^  did  etamU  <•*«.  ami  tarr, 
away,  agahut  the  peace  ef  ear  eaid  lord  the  King^  kie  eraem  amd  d^gmity. 


(No.  6). 
Indletmant  fbr  Commencement  at  amte, p. 589,  fimn  (No. 5),  to  the  Mteridc] — {Heemty  Jmw^ 

toSSSSoL**'    5rM<|^<i^t»/Mef[<»«Ullliv<]«Mr[odier  goods,  epediy^ 
ofaSSiofthe      ef  the  goede,  dtattele,  and  pnferty  ef  the  eeereeere  ef  ike  foerfir  lie  Ume  Mn 
Po«.  [Mfe,  580]  efthe  parish  if[AU  SainUjtfiretaid,  them  and  ikera  hebtgjmmd^ffadae 

iy  did  eteaif  take,  and  carry  aeoay,  agalmtt  the  peace  efmtt  emid  lard  theMiag,  Ai 
dignity. 


IL  ftarrens  Ib  Cfiittf  or 

By  the  7  fr  8  Geo.  IV.  c  S9,  i.45,  ante,  556,  die  fimne  fiir  tUi  oftnet  amf  I 

the  tune  as  in  simple  larceny.    See  the  finrms  of  hifbnnatioii,  wmnmat,  and  eoaHii 
ment,  mile,  (Nos.  1, 3, 8), 

(No.  7). 

IndletacBtsfftiMt     THB  jarerefar  oar  lard  the  King  mpem  their  oath  preeemj,  iked  dk^hdei 

A^!£*£ft^'  ^  ^  ^''  ^If^ force  and arme,  at  ^c.  [lisesJkeete]  rfthe  aaima  ^  {UmMOit^ 
shmMiOTapnr^  the  goodt,  chattels,  and  property' rfene  A.B,  (5)  thenandikere  iefty./fiwfiBifjf  J 
ment tet  tohtai.  steal,  take,  and  carry  away;  against  the  Jorm  rf  the  statmie  In  emSk  eaee  wads m 
S.lV(2r'^'^  Pfoi^^^ip),  and  against  the  peace  rfoar  said  lord  the  King,  kU  araeemmidk 

mUy. 


111.  Aairms  hs  Clrrioi  or  Jberboitts. 

The  form  of  an  information  or  warrant  may  be  readily  framed  from  the  Ion 
aiUey  589,  (Nos.  !>  2),  stating  the  offence  as  in  the  two  following  Ibnns. 


(No.  8). 
Commitment  for  Commencement  as  usual,  as  ante,  p.  589,  form  (No.  4).] — on  4^.,  at  Ac.,  i 

Jl?!S'/amirlS'"      '**  '"**'  ^^"'y'  ^'^"^f  '*^  ^^^^  ["'  servant]  to  A.  B.,  [fifty  piecee  of  the  cmrrr 
7  &  «  Geo.  4,  c.  20,  g<>f^  <^«w  <if  ''«•  realnty  calU'd  sovereigns^  ten  silver  spoons,  according  to  the  fiKt], 
K.  40  [d).  the  [monies],  goods,  and  chattels  of  and  belonging  to,  [or,  in  the  possession  and  pom 

of,  according  to  the  fact]  the  said  A.  B.,  his  master,  felomously  did  steal,  take,  m 
carry  away;  against  the  form  oftfte  statute  in  thai  ease  made  and  prmrided^  At 
you,  the  said  keeper,  Sfc,   [Conclude  as  u^ual,  as  afUe,  p.  589,  form  (No.  4).] 


(No.  9). 

Indictment  for  a        THE  jurors  for  our  lord  the  Kins^  upon  their  oath  present,  that  C  Z).,  late 

like  offimce.  ^c.,  on  8fC,,  at  8fC.,  was  clerk  [or,  servant]  to  one  A.  B.,  and  that  the  send  C  D^  t^ 

wards,  and  whilst  he  was  such  clerk  [or,  servant]  to  the  said  A.  B.  as  aforefaid,  > 
wit,  on  the  day  and  year  qforesaid,  at  the  parish  aforesaid,  in  the  county  ajoreeek 
[fifty  pieces  of  the  current  gold  coin  of  the  realm  called  sovereigns,  q^  the  velme  < 
fifty  pounds,  ten  silver  spoons,  describe  the  property  stolen  according  to  the  fee 
The  statute  extends  to  "  any  chattel,  money,  or  valuable  security,"  vide  ante,  557 
the  monies,  goods,  and  chattels  of  and  belonging  to  the  said  A.  B.  his  nuuter,  eu  efwt 


(a)  Sec  ai}/e,  p.  556.     The  act  allows  (r)  It  should  seem,  this  averment  **« 

this  general  form.  gainst  the  form  of  the  statute,  Uc^  ii  ii 

(ft)  Thi«  may  by  the  act  be  either  the  this  case  necessary, 
owner  or  the  person  letting  to  hire.  (rf)  See  ante,  p.  557. 


XL]  Forms  as  to  Larceny  at  Common  Law.  589 

roRMt. 

L  ftorcfiis  at  Covwum  Aatp. 

(No.  1). 

Coanty  of)      THE  mformatum  and  complaint  of  A,  B„  of  the  parith  of       ,  in  th$   information  Ibr 

f  county  of        ,  [esquire'],  taken  tku        day  rf       ,  in  the  year  of  oar  luocny. 

Lord  one  thousand  eight  hundred  and  ,  before  me  ,  one  of  his  Majesty's  justi* 
ceeofthe  peace  in  and  for  the  said  county,  who,  being  upon  oath,  saith,  that,  on  the 
day  of  now  last  past,  at  the  parish  of  ,  in  the  said  county,[twenty  silver  speone, 
or  as  the  case  may  be]  (a)  of  the  goods  and  chattels  of  this  informant,  uforefeUm^ 
oualy  stolen,  taken,  and  carried  aunty ;  and  that  he  hath  just  cause  to  suspect,  and  doee 
suspect  and  verily  believes,  that  C.  D.,  late  of  the  parish  ttforesaid,  in  the  county  afore*' 
emd,  Uabourer"],  did  then  and  there  feloniously  steal,  take,  and  carry  aunty  tk§ 
same,  ^if  the  offence  be  extended  by  statute,  here  say:  against  the  form  of  the  sta^ 
tute  in  such  case  made  and  provided,  and]  against  the  peace  of  our  lord  the  King, 
hie  crown  and  dignity.  And  thereupon  this  informant  prayeth  me  the  said  justice 
lo  issue  my  warrant  to  apprehend  the  said  offender,  in  order  that  he  may  be  dealt 
with  according  to  law,  and  justice  done  in  the  premises,  ^  j. 

Taken  and  sworn  the  day  and  year  first 
above  written,  befor^^M,  /.  P. 


(No.  2). 

County  of  ^-— .     To  the  constable  of  Wanant  to  ap- 

FORASMUCHas  A.  /.,  of  ,  in  the  county  of  ,  [yeomai^],  hath  thie  day  made  K^^iJ*'** 
information  and  complaint  upon  oath  before  me  ,  one  of  his  Majesty's  justices  of 
the  peace  for  the  said  county,  that  this  present  day  divers  goods  of  him  the  said  A,  I., 
to  wit,  ,  have  feloniouslu  been  stolen,  taken,  and  carried  away  from  the  house  ^ 
kim  the  said  A.  L,  at  aforesaid,  in  the  county  rforeetdd,  and  that  he  hathjuet 
cause  to  suspect,  and  doth  suspect,  that  A,  O.,  late  of  ,  [i^eoman],  felmkmely  did 
steal,  take^  and  carry  away  the  same:  Then  are  therefore  to  command  you  forthwith 
to  apprehem^him  the  said  A,  0.,  and  to  bring  him  before  me  to  answer  unto  the  said 
information  and  complaint,  and  to  be  further  dealt  with  according  to  law:  Herein 
fail  you  not.     Given  under  my  hand  and  seal  the        day  of       ,  in  the  year 


(No.  3). 

For  form  of  warrant  to  search  for  stolen  goods,  see  Jbcart)  QSorcailt,  VoL  V.   seaich  wunuit. 
p.  356.  

(No.  4). 
/.  P.  esquire,  one  of  his  Majesty's  justices  of  the  peace  for  the  said  county,  to  Commltmsiit  Urn 


the  constable  of        ,  in  the  said  county,  and  to  the  keeper  of  the  leommon  gaoQ   lamny 
at        ,  in  the  said  county, 

THESE  are  to  command  you,  the  said  constable,  in  his  Majesty's  name,forthwith 
to  convey  and  deliver  into  the  custody  of  the  said  keeper  of  the  SiM  [eomwum  gao(], 
the  body  of  C.  D,,  charged  this  day  before  me,  the  said  justice,  on  the  oath  of  A.  B,  fjf 
,  [farmer],  and  others,  for  t/tat  fie  the  said  C,  D.  [state  the  offence  thus:]  on  jv., 
at  8fc,,  in  the  said  county,  [ten  silver  spoons],  of  the  goods  and  chattels  of  the  said  A, 
B,,  feloniously  did  steal,  take,  and  carry  away  [according  to  the  fact.  See  the  forms 
of  indictment  post,  as  to  the  description  of  the  property  and  owner].  And  you,  the 
said  keeper,  are  hereby  required  to  receive  the  sedd  C.  D,  into  your  custody  in  the 
same  [common  gaol],  and  him  there  safely  to  keep,  until  he  shall  be  thence  deliver^ 
ed  by  due  course  of  law.  Herein  fail  you  not.  Given  under  my  hand  and  seal  the 
day  of       ,  in  the  year  of  our  Lord  j  p 


(No.  5). 

[As  to  the  venue,  see  ante,  578].  THE  jurors  for  our  lord  the  King,  upon  their  Oflocnd  form  of 

oath  present,  that  C.  D,,  late  of  8fc.,  [labourer],  on  8fc.,  with  force  and  arms,  at  4«.  todfctinaittor  lar« 

aforesaid*,  [one  silver  spoon]  [as  to  the  description,  see  ante,  578],  of  the  value  of  [ten  jy»  ■*"««»«» 
shillings]  [as  to  the  value,  see  ante,  580],  of  the  goods  and  chattels  ef  one  A.  B,  [at  to 

(a)  The  offence  may  be  stated  in  the  same  maimer  as  in  the  indictment. 


6B2  %8ittiiB  bgi  SbtttQtt  •  [XL 

IV.  WaAmHutnA  to  SntocL  fltttmiiL  fltanli.  ^* 

Thk  Ibrmofaniiifimiiatioafertlikoflbiotiiwy  benadflyftam^ 
of  infimaatkm  mit,  589,  (No.  1)»  itttli«  tlie  offenee  as  in  the  iaiBomimgf 


(No.  IS). 

Mto^it       Commencement  at  ante,  p.  589,  ibim  (No.  4).]     —  4*^  ^  4*^»  ii  flk  iril 

HJfl^  CMnly,  one  J.  B.  did  hOnut  ioaD.(k§,  tk$  mU  C.  IK  htb^  iktmmkm^mi 

wmfi,      ^gni),  ["  btnker,  merduut,  broker,  attorney,  or  odier  i^entf  ],  lk$  «■  ^m 

gfr'gyijMr     ^nrff-r-*  r — ^'  [" j ^y  ^ ^titj**],  rtr  miafiTi  aaif  Mwwfi  ^f  Ji 

mSlteiKliSm  mW  i^.  it*  mM  <<tr«e<<0M  to  IA«  mW  a  I).,  ia  ttPfil^i^ 

{jJiictiDniiOojIk    aifC**  Midi  money  or  any  part  thereof  or  the  proeaede  or  any  pait  of  AiHHHfctf 

iSSt^^'^^     nAwteaAtf'^firaeertaiMpHrpomtkeumJtktrw  ijiarClliirffa  fjfci  uUmmm^ 


aad  tkU  the  iaidCD,  qfterwardt^  andmkiUiSQ  iainmUd m  t^ftnmU^im 
Urn  of  goodfaiih,  and  eotUrmry  to  tk$parpo$§  jo  ia  Ifta  aaM  ShweUam  tftdf^m 
mftniMf  mUaufiiilff  did  emmert  foMt  eapa  aar  mmd  bttm^  tkt  mid  mm^mt^ 
l/'iacli  money  or  aecuiity,  or  die  procaada  of  the  aame,  or  any  part  tteatf  nfi^ 
thrdy"]  aa  to  Alai  lafraitod  at  ^natddg  t^tbut  lk$  fmrm  ^  lim  aMM  b  M 
caiff  aault  aadproalML  if  ad  yoa,  l>g  mid  latpt r,  Ikcm  XOooA^dm  9^  mdu%,tk 
ftrm(No.4).J  ^ 

(No.  13). 

CoBBmenoement  aa  oato,  p.  589,  form  (No.  4}.]— an  !«,,  ^  j^  fa  Af  «< 
eaaaly,  mi§  J.  B.  did  intnui  t9  a  D.  fir  uf/k  eaatodb  Tor,  Jwr  lAa 
S^l^  I  (^Ac  fJbtf  Mrfd  C.  A  MMtihaaateaAcraadiyaal^,  [''iMuilcer,  nei 


ItoUBiCDr 


ker,  attorney,  or  other  agent,*']  a  oirlaia  Wtf  iftrckmig§  ^mm  &  F^JmiBmf^ 
.i...r,.«  aMaf  ^0a«AaadredpoaiMit[''any  duUtelorfakMbfeaacniity,  or  any  poavif** 

pottbaotliiwrk-    timiey  finr  the  aale  or  tianaftr  of  any  ahare  or  intareat  faft  any  piddie  ataek  «M 
fii^oallkaact.      whether  of  thUUngdoni,  or  of  Great  Britain,  or  of  Irekad,  or  of  aoyfticfaatf^ 

or  hi  any  ftmd  of  any  body  oorpoiate^  company,  or  aodety^J,  aiffiaaf  mm  ^M| 
toaftt,ai!follate,lri«f^,  arpfa4fa<laaBBM;  ^-^  *^*  f^f  wfd  C  Jl  Vhi— d^ii 

exchange  wot  to  hUrusted  to  him  at  itfaresaidf  unlawfiiUjf  did  then  m^oHmte,  trwtff% 
and  convert  to  hit  oum  ute  and  ben^  ['*  tell,  negotiate,  transfer,  pledge,  or  iB«f 
manner  convert  to  hU  own  use  or  benefit"]  the  taid  bill  of  exchange  ["  such  f*«*^ 
or  security,  or  the  proceeds  of  the  same,  or  any  part  thereof  or  the  ahaic  or  iato^ 
est  in  the  stock  or  fund  to  which  such  power  of  attorney  shall  relate,  or  any  fan 
thereof*']:  againtt  the  form  of  the  ttatute  in  that  cote  made  andprovided  dnifttt 
the  taid  keeper,  ^,  [Conclude  as  ante,  p.  589,  form  (No.  4).J 


•    (No.  14). 

IndfetmentagBinst       THEjurortfor  our  lord  the  King  «!pm  their  oath  presemi,  tkeUmke^d 

a  banker  or  agent,  SfC,  one  A,  B,  did  intrutt  to  C.  D,  (he  the  tend  C.  D,  then  and  there  Mw  « 
hU  Snl  we  JS>.  *<^*^  ^^  *V^)  ["  banker,  merchant,  broker,  attorney  or  other  agent*'],  a  ceHm 
ney  lodged  with  large  turn  of  money  ["  money  or  security  for  money"],  to  wit,  the  sum  ofmtt  Aaa- 
IlIl!l^*iJfKl5L,  ^'''^^  /wtinrf*  (o),  the  money  and  property  of  the  taid  A,  A,  with  direetionejrmn  * 
SSStSil?Sr7&  *aid  ^'  B'  to  the  taid  C.  />.,  tn  writing,  to  apply  the  taid  turn  ofmaaey  [••  rack  w- 
H  Geo.  4,  C.S9,  s.  ney  or  any  part  thereof,  or  the  proceeds,  or  any  part  of  the  proceeda  of  such  seeari- 
^  ^^^*  ty,"]  for  a  certain  purpote  then  and  there  tpec{fied  in  the  taid  direetiens,  thai  it » 

tay,  upon  and  for  the  tpeeial  purpote  that,  i^,  [here  state  in  substance  the  umiif 
for  which  the  money  was  lodged];  <Mnd  that  the  taid  C.  D.,  late  ofAv,,  banker  mi 
agent  at  qforetaid,  well  knowing  the  premitet,  ifierwardt,  and  whiiet  eointmsied  m 
trforetaid,  to  wit,  on  Sfc,  aforetaid,  with  force  and  armt,  at  ^v.  aforesaid,  in  wielelim 
ofgoodfaithf  and  contrary  to  the  purpote  to  in  the  taid  directiont  tpec^Ud  at  ^mf 
taid,  unlawfully  did  convert  to  hit  own  ute  and  bewfit  the  taid  sum  rtfmtmcn  ["sock 
money  or  security,  or  the  proceeds  of  the  same,  or  any  part  thereof  renectmly'*! 
to  to  him  intrutted  at  qforetaid;  aeaintt  the  form  of  the  ttatute  ta  sacA  case  maiemi 
provided,  and  againtt  the  peace  of  our  lord  the  King,  hit  croum  and  digmitm,  [hM 
other  counts  as  the  case  may  suggest]. 


(a)  See  ante,  561. 
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said,  if  ten  and  there  being  founds  [or  j  from  the  said  A.  B.  his  master,  as  aforesaid,  in  for  MR. 

the  possession  and  power  of  the  said  A.  B.,  his  master  as  aforesaid,  then  and  there 

being,"]  feloniously  did  steal,  take,  and  carry  away ;  against  the  form  of  the  statute 

in  such  case  made  and  provided,  and  against  the  peace  cfour  lord  the  King,  his  crown 

and  dignity.     [Add  a  count  for  larceny  at  common  law,  as  ante,  589,  (No.  5),  or 

for  embezzlement,  as  infra,  (No.  11),  as  the  case  may  require]. 


(No.  10). 

Commencement  a«  ante,  p.  589,  form  (No.  4).] — on  ^c,  at  8fC,,   in  the  said   Commitment  for 
county,  being  then  clerk  [or,  servant']  to  A.  B,,  did  receive  and  take  into  his  possession  ^'SjS^JJ'JIJIIJ  ^* 
certain  [money  to  the  amount  of  fifty  pounds  (b)  and  upwards],  [or,  certain  chattels,  anfdtSGto.4,    ' 
to  unt,  Sfc]  for,  and  in  the  name,  and  on  the  account,  of  the  said  A.  B.,  his  matter,  c.89, 1.47(a). 
and  the  said  [money]  feloniously  did  then  embezzle;  against  the  form  qfihe  steUute  in 
that  case  made  and  provided.     And  you,  the  said  keeper,  Sfc,  [Conclude  as  ante,  p. 
589,  form  (No.  4).] 

(No.  11). 
THE  jurors  for  our  lord  the  King  upon  their  oath  present,  that  C,  D.,  late  of  Indictment  for  a 


SfC,  on  i^c,  at  Sfc,  was  a  clerk  [or,  servant]  [or,  employed  for  the  purpose  and  in  the  ^^  oflfcnce  (a). 
capacity  of  a  clerk,  or,  servant]  to  one  A,  B.,  and  as  such  [clerk,  or,  servant]  employed 
by  the  said  A.  B,  to  receive  money,  ["  any  chattel,  money,  or  valuable  security"], 
Jor  him  the  said  A.  B, ;  and  being  so  employed  as  aforesaid,  the  said  C,  />.,  by  virtue 
of  such  employment,  then  and  there  did  receive  and  ttUce  into  his  possession  cerUun 
[money  to  a  large  amount,  to  wit,  to  the  amount  of  fifty  pounds  (b)],  [or,  certain  goods 
and  chattels,  to  wit,  ^c.fSt&te  them  as  usual,  of  the  value  of ^y  pounds],  for  and  in  tlte 
name  and  on  account  of  the  said  A.  B.,  his  sa^  master  ;  and  that  the  said  C  Z).  after- 
uHsrds,  to  wit,  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  fraudulently  and  feloniously  did  embezzle  and  make  away  with  the  said 
[money],  [or,  goods  and  chattels]  so  received  and  taken  by  him  as  ^foresaid.  And 
so  the  Jurors  efforesaid,  upon  their  oath  aforesaid,  do  say,  that  tlie  said  C,  D.  did  then 
and  there,  in  manner  and  form  aforesaid,  feloniously  steal,  take,  and  carry  away  the 
said  money  [or,  goods  and  cJiattels]  from  the  said  A,  B,,  his  said  master  and  employer, 
for  whose  use,  and  on  whose  account,  he  the  said  C.  D.,  so  employed  as  aforesaid,  re- 
eeived  and  took  the  same  into  his  possession,  the  said  money  [or,  goods  and  chattels] 
being,  at  the  time  of  the  committing  of  the  felony  cforesaid,  the  monies,  goods,  chattels, 
and  property  of  the  said  A.  B. ;  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  lord  the  King,  his  crown  and  dignity, 

[If  the  defendant  has  committed  other  acts  of  embezzlement  within  the  period  of  Count  for  other 
six  months,  the  following  count  should  be  added:] — And  the  jurors  aforesaid,  upon  ^^^^f^^^!u. 
their  oath  aforesaid,  do  further  present,  that  the  said  CD.  afterwards,  and  within  under  like  act  (a).' 
six  calendar  months  from  the  time  of  the  committing  of  the  stud  offence  in  the  said  first 
count  of  this  indictment  mentioned,  to  wit,  on  the  day  of  ,  in  the  year  afore- 
said, at  the  parish  aforesaid,  in  the  county  aforesaid,  was  a  clerk  [or,  servant]  [or, 
employed  for  the  purpose  and  in  the  capacity  of  clerk,  or,  servant]  to  the  said  A,  B,,and 
as  such  employed  by  the  said  A.  B.  to  receive  money  ['*  any  chattel,  money,  or  Taluablc 
security"] /or  him  the  said  A,  B.,  and  whilst  he  uxu  so  employed  as  last  aforesaid,  the 
said  CD.  did,  by  virtue  of  such  last -mentioned  employment,  then  and  there  receive 
and  take  into  his  possession  certain  other  [money  to  a  large  amount],  to  wit,  [to  the 
amount  of  fifty  pounds],  for  and  on  account  of  the  said  A,  B.,  his  said  master  <md  em- 
ployer; and  that  the  stud  C  D.  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
at  the  parish  qforesaid,  in  the  county  aforesaid,  fraudulently  and  feloniously  did  «m- 
bezzle  and  make  away  with  the  said  last-mentioned  [money]  so  received  and  taken  by 
him  as  last  aforesaid.  And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say, 
that  the  said  C  D.  did  then  and  there,  in  manner  and  form  last  t^oreuud,  feloniously 
steal,  take,  and  carry  away  the  said  [money]  from  the  said  A.  B.,  his  said  wuuter 
and  employer,  for  whose  use  and  on  whose  account  he  the  said  C  D.,  so  employed  and 
intrusted  as  last  aforesaid,  received  and  took  the  same  into  his  possession,  the  said 
last-mentioned  [money]  being,  at  the  time  cf  committing  of  the  felony  last  aforesaid, 
the  money  and  property  of  the  said  A.  B. ;  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  said  lord  the  King,  his  crown 
a»d  dignity.     [Add  a  count  for  a  larceny  at  common  law,  as  ante,  589,  (No.  5). 

(a)  See  ante,  p.  557,  558.  (b)  See  ante,  p.  558. 
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VI.  9amnst$ct,9i^t$,€Hlkt. 

Am  iiifiinMitioQ  fiir  Chb  oflRmee  nuiy  be  mdlly 
iBfimmdoB  (No.  1),  mte,  p.  689,  atadog  the 


from  the  general 
•a  in  the  fellowliig 


[XL 


Armtf 


(Ko.  18). 

Commenoement  at  unul,  at  oafr,  p.  589,  feim  (No.  4).]  it  ^^  ai^mt 
htmdr§d  jmrndt  weight  of  Hm  ere,  ["  the  ore  of  any  metal,  or  any  lapii  cahai- 
narli,  manganeae,  or  mondick,  or  any  wad,  hlad^  eawke,  or  black  Irad,  or  any  ori 
or  cannel  coal "],  cftke  aolae  ^51.,  tkt  fnpertif  tf  A.  0.,  In  a  tertmim  ame  ^of- 
ptrtn  ["  from  any  mine,  bed,  or  rein  theieef  letpectively**]  ^ikgamUJ,  A,  Air 
Htmtiittfnm  the  said  mkmJkUmitmlfi  did  ileai^  fofte,  mmd  enrry  iwrajf  [or,>UbeMB- 
Ufdidttwert  with  intmU  tktsmm  ihem  and  tktnfilmdmuig  ta  Miaml^  hUta,niemrf 

■MK  srvaMM.    Jndwot 

4).f 


r- 


(No.  19). 

THEjmnrtfir  ma-  iord  the  King  mpon  tkek^  oath  proMemt,  thai  CL  A,  A* 

He^  m  4v.f  wUkfifce  and  arwu,  ai  ^e*t  one  kmndred  pomtuU^  weight  §f  tin  mt, 
**  die  ore  of  any  metil,  or  any  lapb  calaminarit,  mnnganeae,  or  mnadick,  m 
any  wad,  black  cawke,  or  black  lead,  or  any  coal  or  cannel  coal  "*],  §f  fir  «fe 
rfjhe  pimndt,  the  ore  and  property  of  the  taid  A.  B.,  in  a  certain  ariae  ijftht  m, 
[**  from  any  mine,  bed,  or  vein  thereof  respectively"],  ^  the  oaid  A.  B,,  thmo- 
tnate,  then  and  there  being  Jonnd,  then  and  therefrom  the  oaid  wUne filonieodf  Si 
etealf  take,  and  carry  away,  [or,y»l0alMwly  did  teeer,  with  imtemt  the  oame  tkn  otf 
there  felonioutlp  to  steal,  take,  and  carry  asoay];  against  the  form  ^thestetoUm 
smeh  ease  made  andmrovided,  and  against  the  peace  of  omr  said  iard  the  Xay,  to 
croim  aaiT  ettgnity,  [Add  other  ooants  aa  the  caae  may  nggeat.] 


Commitment  for 
•toUing  •  tree  ex- 
ceeding 1/.  value, 
growing  in  •  Tpuk, 
dtc,  on  7  ^  B  Geo. 
4»r.2!»,«.  38(b). 


Indictment  for  a 
lilie  offtnce. 


Commitment  for 
damaging,  &c.  a 
tree*  growing  in  a 


viL  %tami9,$ct.^€m$,kt.in99'illt$,tx,BM»en 

(No.  20). 

Commencement  as  usual,  as  ante,  p.  589,  form  (No.  4).] — on  Sfi:.^  at  J^c.,  in  tU  aU 
county,  in  a  certain  park,  ["  park,  pleasure  ground,  garden,  orchard,  or  avenue,  or  ia 
any  ground  adjoining  or  belonging  to  any  dwelling-house  "]  of  A,  B^  thert  atmk, 
a  certain  iree^  to  wit,  one  beech  tree,  ["  the  whole  or  any  part  of  any  tree,  sapKofi 
or  shrub,  or  any  underwood"],  of  t/te  value  of  a  sum  exceeding  one  pound,  the  pr»- 
perty  of  the  said  C.  D.,  in  tlte  said  park  then  and  there  growings  feloniously  Ai 
steal,  take,  and  carry  away;  against  the  form  of  the  statute  in  that  ease  made  sad 
provided.   And  you,  the  said  keeper,  ^c.   [Conclude  as  ante,  p.  589,  form  (No.  1).^ 


(No.  21). 

THE  jurors  for  our  lord  the  King  upon  their  oath  preseniy  that  C.  iX, 

late  qf  ^c,  on  SfC,  with  force  and  amu,  at  S^,,  in  a  certain  park  [**  any  part 
pleasure-grouud,  garden,  orchard,  or  avenue,  or  in  any  ground  adjoining  or 
belonging  to  any  dwelling  house,"]  of  A,  B,  there  situate,  a  certain  tret,  tf 
wit,  one  beech  tree  ['*  the  whole  or  any  part  of  any  tree,  sapling,  or  shrub,  oc 
any  underwood,"]  of  the  value  of  a  sum  exceeding  one  pound,  to  wit,  of  the  tulm 
of  five  pounds,  the  property  of  this  said  A.  B,,  in  the  said  park  ["  pleasun?  ground," 
&c],  then  and  tltere  growing,  then  and  there  in  the  said  park  feloniously  did  sieei, 
take,  and  carry  away;  against  the  form  of  the  statute  in  such  case  made  and  prmfid- 
ed,  and  against  the  peace  of  our  lord  the  King,  hie  crown  and  dignity,  [Add  other 
counts,  as  the  case  may  suggest,  and  one  like  the  form,  post,  595,  (No.  23)]. 


(No.  22). 

Commencement  as  usual,  as  ante,  p.  589,  form  (No.  4).] — cm  4%.,  at  iffc^  in  a  cer- 
tain park  ["  park,  pleasure  ground,  garden,  orchard,  or  avenue,  or  in  any  gmad 


(a)  See  ante,  p.  564. 


{h)  See  ante,  p.  565. 
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(No    15). 

■'  THE  jurors  for  our  lord  the  King  upon  their  oath  present,  thai  hertUifore,  to 
wity  on  Sfc,  at  SfC,  in  the  county  aforesaid,  one  A.  B,  did  intrust  to  C.  D.  for  srfe  eus^ 
tody  [or  "for  a  certain  special  purpose^  to  wit,  for  the  purpose  of  "]  (he  the  said 
C,  D,  then  and  there  being  a  banJeer  and  agent)  l**  banker,  merchant,  broker,  attorney, 
or  other  agent"]  a  certain  [^bill  of  exchtmge],  the  property  of  the  said  C.  D,,  drawn  by 
^c,  on  Sfc,,for  the  payment  of  the  sum  of  one  hundred  pounds  ["  any  chattel  or  Taluable 
security,  or  any  power  of  attorney  for  the  sale  or  transfer  of  any  share  or  interest  in 
any  public  stock  or  fund,  whether  of  this  kingdom,  or  of  Great  Britain,  or  of  Ire- 
land, or  of  any  foreign  state,  or  in  any  fund  of  any  body  corporate,  company,  or  so* 
dety,"]  without  any  authority  to  sell,  negotiate,  transfer,  or  pledge  the  samof  and 
that  the  said  C.  D,,  late  of  S^c,  aforesaid,  banker  and  agent  as  ttforesaid,  well  know^ 
img  the  premises,  trftenoards,  to  wit,  on  Sfc,  oforestud,  at  ifc,  aforesaid,  in  violation 
cf  good  faith,  and  contrary  to  the  object  and  purpose  for  wHch  the  scud  [bill  of  e*' 
change^  was  so  intrusted  to  him  as  aforesaid,  and  whilst  so  intrusted  as  aforeocdd,  am- 
loMffidly  did  negotiate,  transfer,  and  convert  to  his  own  use  and  benefit  [*'  sell,  nego- 
tiate, transfer,  pledge,  or  in  any  manner  convert  to  his  own  use  or  benefit,"]  the  Mid 
bill  of  exchange,  ["  such  chattel  or  security,  or  the  proceeds  of  the  same,  or  any  part 
thereof^  or  the  share  or  interest  in  the  stock  or  fund  to  which  such  power  of  attorney 
shall  relate,  or  any  part  thereof] :  against  the  form  qf  the  statute  in  such  case  made 
€tnd  provided,  and  against  the  peace  tf  our  said  lord  the  King,  his  crown  and  dignity. 
[Add  other  counts  as  the  case  may  suggest.] 


FORMS. 


lodktmcDtagalnst 
a  buiker  or  afcnt, 
for  idUiig  or  ooo- 
verting  goods  or 
valnaUe  wcoritias 
intnnled  to  hbn 
for  safe  keeping, 
orforatpeaai 
purpose,  not  in 
wTloag,an7*8 
GMb4,c.99,B.49, 


V.  ;f acton  pleiigmg  €rOo)m,  kt, 

(No.  16). 

Commencement  as  ante,  p.  589,  form  (No.  4).] — on  ^e.,  at  Sfc,  in  the  taideouniy,  CommitoMBt  of  a 
imeJ.B.did  intrust  to  C,  D,,  (he  the  said  C.  D,  being  then  and  there  a  factor  HSSnX^^aafi 
emd  agent),  one  hundred  bales  of  cotton,  of  the  value  of  one  thousand  pounds,  for  the  BoZi,  c.'s9,  s. 
purpose  of  selling  the  same ;  [**  intrusted  for  the  purpose  of  sale  with  any  goods  or  ^1  (^)« 
merchandize,  or  intrusted  with  any  bill  of  lading,  warehouse>keeper's  or  wharfin- 
ger's certificate,  or  warrant  or  order  for  delivery  of  goods  or  merchandise  "] ;  and  that 
the  §aid  C,  D,  afterwards,  for  his  own  ben^,  and  in  violation  of  good  faith,  unlawfully 
did  deposit  and  pledge  the  said  cotton  with  one  E.  F.,  as  a  security  pr  a  sum  of  money, 
to  wit,  one  hundred  pounds,  ["  money  or  negotiable  instrument  "J  by  the  said  C.  D. 
then  [or,  before  then,  or,  then  intended  to  be]  borrowed  and  received  of  and  from  the 
eaid  B,  F. ;  against  the  form  of  the  statute  in  that  case  made  and  provided.  And  you^ 
the  eaid  keeper,  S^e,    [Conclude  as  ante,  p.  589,  form  (No.  4).] 


like 


(6). 


(No.  17.) 

—^  THE  jurors  for  our  lord  the  King  upon  their  oath  present,  that  heretofore,  indictment  for 
to  wit,  on^atf^e.,  one  A-B.  didintrust  to  C.  D.  (he  thesaidC.D.  beingthenand 
there  a  factor  and  agent),  certain  goods  and  merchandize,  to  wit,  one  hundred  pockets 
of  hops,  of  the  value,  to  wit,  of  one  thousand  pounds,  the  same  being  then  and  there 
the  goodsandmerchandize  tf  the  said  C,  D,,  for  the  purpose  o^  selling  the  same;  ['*in« 
trusted  for  the  purpose  of  rale  with  any  goods  or  merchandise,  or  intrusted  with  any 
bill  of  hiding,  warehouse-keeper's  or  wharfinger's  certificate,  or  warrant  or  order  for 
deliirery  of  goods  or  merchandize  "] ;  and  that  the  said  C.  D.,  late  of  Sfc,  so  being 
eueh  factor  and  agent  as  aforesaid,  well  knowing  the  premises,  t^fterwards,  to  wit,  on 
SfC.  aforesaid,  at  ifc,  aforesaid,  for  his  own  benefit,  and  in  violation  of  good  faith, 
eaUawfuUu  did  deposit  and  pledge  the  stud  goods  and  merchandize  with  one  E,  F,,  as  a 
eeeurityfor  a  certain  sum  of  money,  to  wit,  for  the  sum  of  one  thousand  pounds  ["  mo- 
ney or  negotiable  instrument "]  by  the  said  C.  D,,  at  the  said  time  of  his  so  making 
the  eaid  depoeit  and  pledge,  borrowed  and  received;  [or,  by  the  said  A,  B,,  before 
the  said  thne  of  his  so  making  the  said  deposit  and  pledge,  to  wit,  onSfc,,at  Sfc,, 
borrowed  and  received ;  or,  by  the  said  A,  B,  then  and  there  intended  to  be  there* 
after  borrowed  and  received]  of  and  from  the  said  E,  F,;  against  the  form  of  the 
statute  in  that  ease  made  and  provided,  and  against  the  peace  of  our  said  lord  the  King, 
his  crown  and  dignity.     [Add  other  counts  as  the  case  may  suggest] 


(a)  See  ante,  p.  561. 


(ft)  See  ante,  p.  562. 
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tofib  MmnI  t^  [An]  «Mlliv(;  onfall  (tiyWa  f/*  CW  liBtete  is  UX  csM  ad 


I 


(Ho.  IS). 
Sune  M  dlher  of  Iba  U«t  two  bmi,  to  tbe  wordi  i}— 4(atei(  £U  >ani  ^(toa 
'     t»thalcat€fiadt  andpn^Utii  JndUU  maufnitii^art  w,  U^taidJ.P. 
Ihi  laid  C.  D.  inu  hirel^oTt,  «  ^c,  dnJy  tamicltd  iefin  ,  nir  i^Ut 

jnlj^ijiutiett  1/  (*«  pmctfnr  Iht  caaatg  cf  ,  fir  flat  he  lit  taid  C.  1 

^,aiie.,{«iiibttektnei,^tluv<Uiit^imamtnittfaihUliiigattMe  lemit,t 
y  [jbr]  MiUngJ,(*«fra^y  (^^.  B.,  tkea  aiui  Iktre  gmiring,  antmrfmllf  Hi 
Ultt,  ami  carry  amagi  agaiitl  Oejirm  ^  Ikt  itatuU  ia  iKat  eatt  madt  mmim 
td:  aadlMf^CD-uai  Oimmm  adjadgid,  for  Ui  and  latt-meiaiaMiii 
tafiifMntdpogOunmiifUtttlpoiimd;  iKtrandabott  IMe  raUt  of  tkt  ,m 
mentiaud  Iret  n  itoltn  at  i^ortmid,  aad  thefiirlMtr  mm  ef[ftie'\  thilliagi, 
Iktvalmeoftlu  uadtru,  tmd  alia  la  pay  the  mm  ^  [lem]  ihinSigi  forntli;  ■ 
drfauU  1^  immtdlatt  payiinl  0/  tht  laid  niM4,  la  bt  imprimitd  in  ,  ami 

kipl  IB  liard  laiimt,  for  Ihe  tpace  ef  caltndar  mimlkt,  utUtu  Ike  raid  tm  < 

bttamrrfoid:  I,  Hit  told  J.  P.,  da  thirrfare  adjudgt  Uu  taid  C.  D.,  fir  m 
nod  iteand  cffemct,  tf  lehkh  he  U  ww  conicUd,  la  be  mprUoiud  tm  tk» 
there  ktpl  la  hard  labour  fir  Ihe  ipaee  a/ltitelve]  calendar  motMu.'      Garm  1 
mg  hand  tad  leal,  Ihe  day  and  gear  firel  above  menlianed. 

*  Ifwhipping  form  put  of  [he  punuhmcnl,  Ihe  connction  may  lie  the  ante  ■ 
■bore  Ibnn,  to  [he*,  and  then  ihiu:] — and  alio,  that  the  uad  CD,,  aflerllie 
ralivn  ^fitr  dayifrom  the  dale  hereof,  and  before  Ihe  tJ^piralian  of  the  tmd  tn 
impritanmeni,  ihall  te  [imce  prinalilgi  akipped,  Girtm  under  BorMandi  and, 
the  day  and  year  frti  abovt  mentioned. 

(No.  S9). 
*       CMnmenccment  M  ante,  p.  389,  Tann  (No.  4).]— m  ^.,  at  ^r.,  oac  hrte* 

["  the  whole  or  any  part  of  any  (ree,  lapling,  or  ihrub,  or  any  iinderwoud,"]  4 
'.,    value  tf  one  thilling  at  lie  leait,  to  mil,  of  the  Polne  of  luo  tkillingi,  the  proper 

C.  D.,  then  and  then  groicing,  feloHiouly  did  Ural,  take,  and  earrf  aiomf  1  agi 

(n)  See  latt,  p.  SSS. 
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adjoining  or  belonging  to  any  dwelling- house,"]  of  A.  B,,  there  situate,  one  beech  forms. 

treey  [**  the  whole  or  any  part  of  any  tree,  sapling,  or  shrub,  or  any  underwood  "]    j^  j^*  ^1.1.  •„. 
the  property  of  the  said  A.  B.,  in  the  said  park  then  and  there  growing,  feloniously  did   trnt  to  steal  it,  on 
ctit,  destroy,  and  damage,  [**  cut,  break,  root  up,  or  otherwise  destroy  or  damage,"]    7  &  8  Geo.  4,  c.29, 
toith  intent  the  same  then  and  there  feloniously  to  steal,  take,  and  carry  away ;  there-    **™  ('*'* 
by  and  therein  then  and  there  doing  injury  unto  the  said  A,  B.,  to  an  amount  exceed- 
ing the  sum  of  one  pound;  against  the  form  of  the  statute  in  that  case  made  and 
provided.   And  you,  the  said  keeper,  8fc.  [Conclude  as  ante,  p.  589,  form  (No.  4).] 


(No.  23). 

THE  jurors  for  our  lord  the  King  upon  their  oath  present,  that  C,  D.,  late   Indictment  for  a 

of  8fc.,on  SfC,  with  force  and  arms,  at  SfC,  in  a  eerttun  park,  ["park,  pleasure-    Hke  offence  (o). 

ground,  garden,   orchard,  or  avenue,  or  in  any  ground  adjoining  or  belonging 

to  any  dwelling-house,"]  of  A.  B.,  there  situate,  a  certain  tree,  to  wit,  one  beech  tree, 

[*'  the  whole  or  any  part  of  any^tree,  sapling,  or  shrub,  or  any  underwood,"]  the  tree 

€tnd  property  of  the  said  A,  B.,  in  tlte  said  park  then  and  there  growing,  then  and 

there  feloniously  did  cut,  destroy,  and  damage,  ["  cut,  break,  root  up,  or  otherwise 

destroy  or  damage"],  unth  intent  the  same  then  and  there  feloniously  to  steal,  take, 

and  carry  away  ;  thereby  and  therein  then  and  there  doing  injury  unto  the  said  A,  B., 

to  an  amount  exceeding  the  sum  of  one  pound,  to  wit,  to  the  amount  of  ten  pounds; 

against  the  form  of  the  statute  in  that  case  made  and  provided,  and  against  the  peace 

of  our  lord  the  King,  his  crown  and  dignity. 

[A  commitment  or  indictment,  on  the  same  act,  for  cutting  &c,  trees  &c.,  grow- 
ing elsewhere,  with  intent  to  steal,  may  be  readily  framed  from  the  at>ove  forms.] 


(No.  24). 

Commencement  as  usual,  as  ante,  p.  589,  form  (No.  4).] — on  SfC,  at  8fC.,in  a  certain  Cunnnitment  for 

close  of  A.  B.  there  situate,  one  beech  tree  ['*  the  whole  or  any  part  of  any  tree,  sap-  ^}^'^^?^^''y^t!^' 

ling,  or  shrub,  or  any  underwood,"]  of  the  value  of  a  sum  exceeding  five  pounds,  the  ju^value,  on  7&8 

property  of  the  said  A.  B.,  then  and  there  growing,  feloniously  did  steal,  take,  and  Geo.  4,  c  89,  s.  38 

carry  away ;  against  the  form  of  the  statute  in  that  case  made  and  provided.     And  ^'''^* 
you,  the  said  keeper,  S(c     [Conclude  as  ante,  p.  589,  form  (No.  4).] 


(No.  25). 

THE  jurors  for  our  lord  the  King  upon  their  oath  present,  that  C,  D.,  late   Indictment  for  a 

of  Sfc,f  on  Sfc,  with  force  and  arms,  at  8fC,,  in  a  certain  close  of  A,  B,,  there  si-  Hke  offence. 
tuate,  the  said  close  not  being  a  park,  pleasure  ground,  garden,  orchard,  or  avenue, 
and  not  being  ground  adjoining  or  belonging  to  any  dwelling-house,  a  certain 
tree,  to  wit,  one  beech  tree,  ["  the  whole  or  any  part  of  any  tree,  sapling,  or  shrub, 
or  any  underwood,"]  of  the  value  of  a  sum  exceeding  five  pounds,  to  wit,  of  the  value 
of  six  pounds,  the  tree  and  property  of  the  said  A.  B,,  then  and  there  growir^,  fe- 
loniously did  steal,  take,  and  carry  away;  against  the  form  of  the  statute,  in  that 
ctsse  made  and  provided,  and  against  the  peace  of  our  lord  the  King,  his  crown  and 
dignity,  [Add  other  counts,  as  the  case  may  suggest  If  the  damage  done  exceed  the 
value  of  five  pounds,  add  a  count  somewhat  similar  to  the  one  supra,  (No.  23).] 


VIII.  Eareens.  Ire,  iA^xn%,  ^^vx1»,  kt,  of  Value  of  <!^ne  Jj^^illmg. 

The  form  of  an  information  or  warrant,  may  be  readily  framed  from  those,  ante, 
p.  589,  (Nos.  1,2),  stating  the  ofience  as  in  the  next  form. 


(No.  26). 

The  7  Ist  section  of  the  7  &  8  Geo.  IV.  c.  29,  ante,  554,  gives  the  formal  parts  of  the  Coovictton  for  a 

conviction.     State  the  offence  thus :]— /or  that  he,  the  said  C,  D.,on  Sfc,  at  Sfc,  one  first  offence  in 

[  beech  tree^,  ["  the  whole  or  any  part  of  any  tree,  sapling,  or  shrub,  or  any  underwood"]  rf5fcuB*Al*"ofi*^ 

of  the  value  of  one  shilling  at  the  least,  to  wit,  of  the  value  of  [two"]  shillings,  the  tree  on  7  &  8  Geo.  4,  '* 

and  property  of  A.  B,,  then  and  there  growing,  unlawfully  did  steal,  take,  md  carry  ^«  ^»  '•  99  («)• 
avxiy,  against  the  form  of  the  statute  in  that  case  made  and  provided:  I,  the  said  J,  P., 
do  therefore  adjudge  the  said  C,  D.,  for  his  said  offence,  to  forfeit  and  pay  the  sum  of 

(a)  See  ante,  565. 
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above  the  value  of  the  said  tree  so  found  as  aforesaid,  and  the  further  sum  of  [two]  fokms. 

shillingSf  being  the  value  of  the  said  tree,  and  also  to  pay  the  sum  of  shillings 

for  costs  * ;  and,  in  default  of  immediate  payment  of  the  said  sums,  to  be  imprisoned  in 
the  ,  land  there  kept  to  hard  labour]  for  the  space  of  (a)  calendar  months, 
unless  the  said  sums  shall  be  sooner  paid;  and  I  direct,  that  the  said  sum  of[two]poundM 
shall  be  paid  to  J,  K.  (b),  of  <rforesaid,  in  which  the  said  offence  was  committed, 
to  be  by  him  applied  according  to  the  directions  of  the  statute  in  t/tat  case  made  and 
provided,  and  that  the  said  sum  of  [two]  shillings  shall  be  paid  to  A.  B.,  the  owner 
of  tlie  said  tree;  [or,  if  the  owner  be  unknown,  or  have  been  examined  in  proof  of 
the  offence,  then  thus: — also  to  the  said  J.  K.,  the  owner  of  the  said  tree  being  im- 
known,  [or,  J.  B.,  the  owner  of  the  said  tree,  having  been  examined  in  proof  of  the  of- 
fence aforesaid] ;  (xnd  I  order,  that  the  said  sum  of  shillings  for  costs  shall  be  paid 
to  ,  [the  complainant].     Given  under  my  hand  and  seal,  the  day  and  year  first 

above  mentioned,  J,  P, 

*  If  time  be  given  for  payment  of  the  penalty  &c.,  the  conviction  may  be  the 
same  as  the  above  form  to  the  asterisk:] — and  I  order,  that  the  said  sums  shall  b€ 
paid  by  the  said  C,  D.,  on  or  before  (he  day  of        next;  and  I  direct  that  the 

said  sum  of  [two]  pounds  shall  be  paid  to  /.  K.,  of,"  &c.,  as  in  the  above  form,  to  the 
end. 

X.  ftottmc,  kt.  of  JfviiX%,  VetttatiM,  Ire. 

The  form  of  an  information  or  warrant  may  be  framed  from  those  ante,  589, 
stating  the  offence  in  substance  as  in  the  following  forms. 


(No.  36). 
The  71st  section  of  the  7  &  8  Geo.  IV.  c.  29,  ante,  554,  gives  the  formal  parts  of  Coovktloii  Ibr  a 
the  conviction.    Sute  the  offience  thus:]— /or  that  he  the  said  C.  D.,  on  Sfc,  at  *c.,   JSj^fSt?* 
aforesaid,  one  hundred  peaches  ["  any  plant,  root,  fruit,  or  vegetable  production,"]  rf  toa  gSden,  Ac'* 
the  value  of  twenty  shillings,  the  property  of  A,  B.,  in  a  certain  garden  ["  garden,   on  7  &  8  Geo.  4, 
orchard,  nursery-ground,  iMthouse,  greenhouse,  or  conservatory  "J  of  the  said  A.  B,,   ^  **'  fc  4«(c). 
there  situate,  then  and  there  growing,  then  and  there  in  the  said  garden  unlawfully 
did  steal,  take,  and  carry  auwy;  against  the  form  of  the  statute  in  that  case  made 
ttnd  provided.    I,  the  said  /.  P.,  do  therefore  adjudge  the  said  C.  Z).,  for  his  said 
offence,  to  8fc.     [State  the  adjudication  according  to  the  &ct;  see  the  punishment 
prescribed  ante,  566,  552,  the  general  form,  ante,  554 ;  and  the  forms,  ante,  (Not. 
26,  28).]  

(No.  37). 

State  the  offence  thus  ']'—for  that  he  the  stud  C.  D.,  on  S^c,  at  S^c,  one  hundred  CoDvictkm  for  a 
peaches  ["  any  plant,  root,  fruit,  or  vegetable  production,"]  the  property  of  A.  Si!il2?*cl  f?^ 
B.,  then  and  there  growing  in  a  certain  garden  ["  garden,  orchard,  nursery -ground,   SfclffSth  intent  to 
hothouse,  greenhouse,  or  conservatory,"]  of  the  said  A.  B.,  there  situate,  then  and  steaI^7*8G«o. 
there  unlawfully  did  cut,  destroy,  and  damage,  with  intent  the  same  then  and  there  *»  <^*»  •"**(*)• 
unlawfully  to  steal,  take,  and  carry  away,  thereby  and  therein  then  and  there  doing 
injury  unto  the  said  A.  B.,  to  the  amount  of  twenty  shillings ;  against  the  form  of 
the  statute  in  that  case  made  and  provided,    I,  the  said  J,  P,,  do  therefore  a^udge, 
4*c.  [Conclude  as  directed  in  the  preceding  form  (No.  36).] 


(No.  38). 

Commencement  as  ante,  p.  589,  form  (No.  4).] — on  Sfc,  at  Sfc,  one  hundred  Cammitmant  for^ 
peaches,  ["  any  plant,  root,  fruit,  or  vegetable  production,"]  of  the  value  of  twenty  '2^i^^'iJ*'jJ" 
shillhtgt,  the  property  of  A,  B.,  then  growing  in  a  certain  garden  ["  garden,  orchard,  gmwhlg  to*a  pr^ 

>  nursery-ground,  hothouse,  greenhouse,  or  conservatory,  "j  t^f  the  said  A,  2?.,  there  «t-  <ien,  &c.,  on  7^  8 . 
t       tuate,  unlawfully  and  feloniously  did  steal,  take,  and  carry  away;  against  the  form  ®*'*  4,  c  29, «.  42. 

>  ^  the  sHitute  in  that  case  made  and  provided,  he  the  said  C.  D.  having  been  before 

>  convicted  of  the  like  offence.    And  you,  the  said  keeper,  ij^c,  [Condude  as  antef  p. 
i      589,  form  (No.  4).] 

y       _ 

(a)   See  s.  67,  ante,  p.  553.  (h)   Sec  s.  66,  ante,  T>.  553.  (r)  See  ante,  p.  566. 

R  n  2 


^.,  icjjw  »  caimltd  at  afortiald,  q^m 

productiaD,"]  tamt,  tm  pOMvft  tnigkltftitet 
'  (i«|nv;irrly^^.£.,  iiia«rliiin;ari/m["gi 
fnenbouu,  orconirnKlor;"]  of  Iht  taid  4. 
lAn  snil  (A(r(  in  (A(  niit  tait-vienliaui  gari 
/tlonioHili/  did  ateat,  takr,  and  cany  BVtf| 
caie  made  and  pncidtd,  and  agaiiat  lit 
and  dignHy. 

A  commitinent  or  laJicLmcnE  for  •  Mcom 
ma;  be  revLil;  Cnuiwd  from  the  abort  Ibnii 


ng|ilMHi,At.    ihet 


(Ho. 
Tbe  Tilt  lection  or  the  7  &  S  Geo.  IV.  ( 
'i-'tyiwiim  *«  ™'"'"i""'  Stale  the  offence  lhu»;]— J 
ih^l^mnrdn  Iwrnlg  CMllivalid  planli,  called  [eaKllJlMMri 
Ac.  on  7]kS0(ii.  Tited  root  or  plani,  uud  for  the  food  orm 
4,  c.  £1.1. 43 1^       Ulling,  or  for  dfring,  or  for  or  in  the  eoun 

flm]  Mllingt,  tktpnperl!iafjl.B.,iai*r 
Mt  Mag  a  garden,  onhard,  or  imritry-m 
litrt  bt  Ikt  taid  land  nlawftUy  did  ((mI, 
^  On  tlattti  fa  thai  eon  made  and  prtMi 
l^ttUC.D.,firlut$aidiftna,lolfe.  [ 
pnnUhnieiit  iidided.  See  the  pravi^ui  « 
tmit,  iU(  and  the  other  fomu,  anit,  (Mot 

{No.< 
Convlctlnafted*.  State  the  offeoee  thut:}— fir  that  Im  llu 
.yoTlM.te  wmlidftmU,  ealtti  [e«ifl(|biiw*],  M-dftr 

n^tt^Mri  «•  lJ"t>  u*ed  for  the  And  of  man  or  beaat, 
th«u,  «l«»w>M>  djWDgi  or  for  or  Id  the  coune  of  any  luannl 
land^tli*t^dA.B.IktT*iUiuHi,(notMn, 
then  and  tSert  growing,  then  and  Ikere  nail 
ttnl  (*e  niu  Oien  and  Dun  anlai^Uf  U  • 
Herein  Iken  and  Ikm  dting  bytcqi  Itlkeia 
^mkitl  the  firm  ^  Om  Uattt  ia  fM  mm  a 


XI.]  Forms — Glass,  Lead,  Fixtures,  8fc. 

said  last-mentioned  offence y  to  be  imprisoned  in  the  ,  there  to  he  kept  to  hard  la- 
bour for  the  space  of  one  calendar  month.  /,  the  said  J.  P.,  do  therefore  adjudge  the 
said  C,  D  ,  for  such  his  said  second  offence,  of  which  he  is  now  convicted  as  afore- 
stud,  to  be  imprisoned^  8fc.  [State  the  adjudication  according  to  the  punishment  in- 
flicted, as  to  which  see  ante,  567.  See  the  general  form  of  adjudication,  auto,  554; 
and  the  other  forms,  ante,  (Nos.  26,  28).] 
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XI.  fUrrtns,  kr.  of  ^\sm,  Eealr.  ifixtutttf.  Ire.  from  Buflliiiigft. 

The  form  of  an  information  or  warrant  may  be  readily  framed  from  the  formst 
ante,  589;  and  the  subject  matter  of  the  offence  as  stated  in  the  following  forms. 


(No.  43). 

Commencement  as  ante,  p.  589,  form  (No.  4).] — on  SfC.,  at  S(C,,  twenty  pounds  Commitment  for 
weight  of  lead  ["  any  glass  or  wood-work  belonging  to  any  building  whatsoever,  or  J^Jy  ^hu&if  "^ 
any  lead,  iron,  copper,  brass,  or  other  metal,  or  any  utensil  or  fixture,  whether   ony&SGcob^!* 
made  of  metal  or  of  other  material,*']  //le  property  of  A,  B.,  and  then  and  there  being  29,  u4A(a). 
^ed  in  and  to  ["in  or  to"]  the  dwelling-house  [''any  building  whatsoever"]  of  the 
said  J,  B.,  there  situate,  feloniously  did  steal,  take,  and  carry  aiay;  against  ike 
form  of  the  statute  in  that  case  made  and  provided.     And  you,  tlie  said  keeper,  S^, 
(^Conclude  as  ante,  p.  589,  form  (No.  4).] 


(No.  44). 
THE  jurors  for  our  lord  the  King  upon  their  oath  present,  that  C.  D.,  late  Indictment  for  a 


ofSfc,,  on  8[c.,  with  force  and  arms,  at  Sfc,  twenty  pounds*  weight  of  lead,  [^*  lead,  iron,  ^^ 
copper,  brass,  or  other  metal,  or  any  utensil  or  fixture,  whether  made  of  metal  or 
other  material,"]  of  the  value  of  one  pound,  the  property  of  A.  B.,  then  and  there 
being  fixed  in  and  to  a  certain  building,  to  wit,  the  dwelling- house  of  the  stud  A,  B,, 
[tee  die  words  of  the  act,  ante,  p.  567],  then  and  there  feloniously  did  steal,  take, 
etnd  carry  away;  against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  lord  the  King,  his  crown  and  dignity.  [Add  counts  as 
the  case  may  suggest] 


<a). 


(No.  45). 

Commencement  as  ante,  p.  589,  form  (No.  4).] — on  jr.,  at  SfC,  twenty  pounds 
weight  of  lead,  ["any  glass  or  wood- work  belonging  to  any  building  whatsoever, 
or  any  lead,  iron,  copper,  brass,  or  other  metal,  or  any  utensil  or  fixture,  whether 
made  of  metal  or  other  material,"]  the  property  of  A,  B.,  and  then  and  there  being 
fixed  in  and  to  [**  in  or  to"!  the  dwelling-house,  ["  any  building  whatsoever"]  (f  the 
said  A.  B,,  there  situate,  feloniously  did  rip.  cut,  and  break,  ["  rip,  cut,  or  break,"] 
tvith  intent  the  same  then  and  there  feloniously  to  steal,  take,  and  carry  away ; 
against  the  form  rf  the  statute  in  that  case  made  and  provided.  And  you,  tlte  said 
keeper,  Sfc.  [Conclude  as  ante,  p.  589,  form  (No.  4).] 


Commitment  for 
cutting,  &c  lead, 
he  fixed  to  bttUd- 
ings»  with  Intent 
to  steal  the  Mune, 
ou7&8Geo.4,  c 
29,  s.44<a). 


(No.  46). 

THE  jurors  for  our  lord  the  King  upon  their  oath  present,  tltat  C.  D.,  late  rf  Indktmeit  for  a 

8fc.,  on  ifc,  with  force  and  arms,  at  SfC,  twenty  pounds*  weight  of  lead  ["  any  glass  Ukeolifence  (a), 
or  wood  work  belonging  to  any  building  whatsoever,  or  any  lead,  iron,  copper, 
brass,  or  otlier  metal,  or  any  utensil  or  fixture,  whether  made  of  metal  or  other 
material,"]  the  property  of  A.  B.,  and  then  and  tliere  being  fixed  in  and  to  ["  in  or  to"] 
the  dwelling- honse  ["  any  building  whatsoever"]  of  the  said  A.  B.,  there  situate, 
feloniously  did  rip,  cut,  and  break  ["  rip,  cut,  or  break,"]  with  intent  the  same 
then  and  there  feloniously  to  steal,  take,  and  carry  away;  against  the  form  cf  the  sta- 
tute in  that  case  made  and  provided,  and  against  the  peace  of  our  lord  tlie  King,  his 
crotcn  and  dignity.     [Add  other  counts  as  the  case  may  suggest] 


(a)  See  ante,  p.  567. 


mtUi,"}  iMcimferlg^  A.  B^tttaand  I 
llUn  prttaU  pnpertif,  (o  all,  la  a  [lAnd 
any  land  being  printe  propcrt;,"]  Jtbait 
bit^didrlp,  eul,  mdbrtalt,  wUk  I 
tQ  itniJ,  laitt,  and  carry  avay]  ;  agaliu 
tmd  fTtvUti,  aid  agahul  Iht  ptaet  ^  t 
■i^.    {Add  other  cdudIi,  u  the  at  mi 

(No 
iKDt  tot  Camawneemeat  h  mlt,  p  SS9,  forni  { 
^  ■  and  lutmly  pBtnd^  ttiglll  if  mm  ["  uij  t 

■bouM^       lit*  and  Ihrre  behig  JUtdflr  a  Jnce  tt  a 
diBGcn.      Of  ■re*"]  a/'rh«  m4  A.B.,  then  HlnaU,_ 
■**("'■        [or, /ebmlaulg  did  rip,  cal,  and irtai,  mi 
and  earrf  oiMjr] ;  agaimt  Iht  jam  tf  II 
AnA  y«,  iht  uid  ktrpir,  ^.     [Condodi 

(No 

THEjtnrifor  attr  lord  On  Kh 

^^.,  m  4%.,  wUkftnt  and  ama,  at  te 
tUtting;  and  lictnty  amndi'  utigU  if  i 
Itdng  nude  ormetal,"]  Iht  prvptrlfrfjt.  i 
m  AMitfag-*MH  ["  doeUing-bouie,  purd 
«Ct,  filoaloiulg  M  lUal,  ta*«,  and  con 
trtak,  wlM  Inltal  Uu  tanu  Mm  mi  than 
mrabut  Ot  firm  rf  tkm  itatnU  in  mek 
pMM  ^  amr  uM  lard  iMt  King,  Ui  tram 
caM  may  •nggot.]  


U  anlr,  p.  SBB,  tarn  ( 

■Ulbia,*c.BMil   aJ   iwMy  pMndt*  nMffM  ■/' lr«a  ["m 
-  r  «  i'aSoL.     ^ivM**  *»  «  '«rl<ta  ifMTf  eaJM 
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square,  street,  or  place,  dedicated  to  public  use  or  ornament,"] /e^niotw/y  did  steals  poums. 

iakct  ond  carry  away  [or,  feloniouily  did  rip,  cut,  and  break,  uHth  intent  the  same    ~ 
then  and  there  to  steal,  take,  and  carry  away] ;  against  the  form  of  the  statute  in 
that  case  made  and  provided,  and  against  the  peace  of  our  said  lord  the  King,  his 
crown  and  dignity.     [Add  other  counts,  as  the  case  may  suggest.] 

XII.  Havttnt^,  larc,  of  KerorH  l^c 

(No.  53). 

Commencement  as  ante,  p.  589,  form  (No.  4).] — on  Sfc,  at  Sfc,  a  certain  [Jmdg-    CommUment  fcr 
ment  roll  of  the  Court  of  our  lord  the  now  King,  before  the  King  himself]^  then  and   ■t^hig  a  reconi, 
ihere  being  found,  unlawfully  did  steaf,  take,  and  carry  away;  against  the  form  of  lS,u2lS)^^*  *^ 
the  statute  in  that  case  made  and  provided,     Jnd  you,  the  said  keeper,  4^.     [Con- 
clude as  ante,  p.  589,  form  (No.  4).] 

(Na  54). 
THE  jurors  for  our  lord  the  King  upon  their  oath  present,  that  C.  D.,  late   Indietrocnt  for  a 


^Sfc.,  on  Sfc,  with  force  and  arms,  at  Sfc.,  a  certain  [Judgment  roll  of  the  Court  of  like  ollfence  (a). 

o«r  lord  the  now  King,  before  the  King  himself],  then  and  there  being  found,  then  and 

there  unlawfully  did  steal,  take,  and  carry  away  [see  the  words  of  the  section,  ante, 

p.  567] ;  against  the  form  of  the  statute  in  that  case  made  and  provided,  and  against 

the  peace  of  our  said  lord  the  King,  his  crown  and  dignity.     [Add  other  counts,  as 

the  case  may  suggest.  

(No.  55). 
Commencement  as  on/e,  p.  589,  form  (No.  4).] — on  ^c,  at  Hfc,  in  the  said  Commftroent  fcr 
county,  a  certain  [judgment  roll  of  the  Court  of  our  lord  the  now  King,  before  the  King  J^^J*  ■  'SS'h  ' 
himself],  in  the  treasury  of  the  said  Court  there  being  then  deposited  (the  said  trea-   \^x,  purpose  on*' 
sury  being  the  place  of  deposit  of  the  said  judgment  roll  for  the  time  being),  imlau-   sain«act(a). 
fully,  and  for  a  fraudulent  purpose,  did  take  from  its  said  place  of  deposit;  against 
the  form  of  the  statute  in  that  case  made  and  provided.    Jndyou,  the  said  keeper,  Sfc. 
[Conclude  aa  ante,  p.  589,  form  (No.  4).] 

An  indictment  for  a  similar  offence  may  be  readily  framed  from  the  abore 
forms. 

XIII.  iUntnts.  tct.,  of  iSitTto,  Irt. 

(No.  56). 

Commencement  as  ante,  p.  589,  form  (No.  4).] — on  SfC,  at  SfC,  a  certain  will  and  Commitment  for 
testamentary  instrument  ["  will,  codicil,  or  other  testamentary  instnunent,"]  rfone  stealinga  wUU  on 
A.  B.,  unlawfully  did  steal,  take,  and  carry  away ;  against  the  form  of  the  statute  ^^'/ft)     *'  ^'^* 
in  that  case  made  and  provided.    And  you,  the  said  keeper,  SfC. — [Conclude  as  ante, 
p.  589,  form  (No.  4).J  

(No.  57). 

THE  jurors  for  our  lord  the  King  upon  their  oath  present,  tltat  C.  D.,  late  Indictment  for  a 

of  8fc.,  on  8fC.,  with  force  and  arms,  at  8fc.,  a  certain  will  and  testamentary  instrm-  like  offence  (6). 

ment  [*'any  will,  codicil,  or  other  testamentary  instrument,"]  of  one  A.  B.,  relating  to 

real  estate  [or,  personal  estate,  or,  real  and  personal  estate];  that  is  to  say  [here  set 

out,  concisely,  the  nature  of  the  estate],  then  and  there  being  found,  unlawfully  did 

steal,  take,  and  carry  away  [or,  unlawfully,  and  for  a  fraudulent  purpose,  did  de" 

siroy  or  conceal] ;  against  the  form  t^  the  statute  in  such  case  made  and  provided, 

and  against  the  peace  of  our  said  lord  the  King,  his  crown  and  dignity.     [Add 

another  count,  omitting  the  statement  as  to  the  nature  of  the  estate,  and  other 

counts,  as  the  case  may  suggest] 

(No.  58). 

Commencement  as  ante,  p.  589,  form  (No.  4).] — on  SfC,  at  ijfc.,  a  certain  will  Commitment  fur 
and  testamentary  instrument  ["will,  codicil,  or  testamentary  instrument,*']  of  one  A,  destroying  or  con- 
B.,  unlawfully,  and  for  a  fraudulent  purpose,  did  destroy  and  conceal;  against  the  JSae  ftatute(6)" 
form  of  the  statute  in  that  case  made  and  provided.     And  you,  the  said  keeper,  9[c. 
[Conclude  as  ante,  p.  589,  form  (No.  4).] 

(a)  See  ante,  p.  567.  (b)  See  ante,  p.  568. 


xtv.  marrrns.  6r.  of  CdbcBtdM. 


Conunenctnii 


t  M  ault,  p.  989,  forra  (No.  4}.] — m  ^r.,  at  fv.,  a  ei 


->  enideiKt  rfpvl  tfOt  ft 
1^  Iht  laU  A.  B.  it  cirlain  nateOalt,  in  uMeh  Aniud  A- B.  tkntmAtktn  it 
and  ililt  talk,  a  preitnt  infireit ;  a/foiiut  Iht  form  ^  tkt  ilolMit  in  Uiat  out  *• 
null  nroBided.  AbH  oeu,  Iht  laid  ketptr,  ie.  [Condude  M  aalt,  p.  S89,  fci 
(No.  *).]  

(No.  60). 

THE  jurari/or  our  lerd  the  King  a/mi  (Mr  nalh  preitml,  Iht  CD,  b 

iflft,,  on  4«-i  with  farce  and  kdm,  at  SfC,  a  ctrlai»  tcrttlrn  f/anhmtiU  r">BT*>l 
or  pmhmeat,  imtlen  or  priated,  or  porUr  writun,  OT  p*rlly  pi  .  ^ 
fl  dMd  rf  rtltate  betmtn  A.  B.,  o/  Iht  one  part,  ami  au  E.  F.,  ^  Urn  al 
[■ccor^ng  to  the  fact],  tht  prnperli/  of  iht  taid  A.B.i  thtn  and  lUtn  II  i  ini  fina/. 
amtaafiillg  did  ileal,  take,  and  carry  amy  llit  udd  wrlltta  parckmml,  itimg  ttts 
OMd  tJIcn  ttidtnee  ^  [or,  pari  of]  Iht  lillt  of  Ike  laid  A.  B.  to  a  ctrlaiit  rttl  —Ult, 
tUaaU,  [&c,  or,  railed  J  ;  in  vlach  md  rtai  alatt  tht  taid  A.  B.  Hum  a^ 
Hurt  iad,  and  itill  halh,  a  prttenl  itlirett;  agmmt  tht  form  of  Iht  ttahOt  bt  toA 
eatt  madt  andjirooidtd,  and  agalnil  Iht  ptact  c^  bw  nud  lard  Ik*  ^big,  Mt  trmm 
md^gtUy.     [Add  oiher  et      '       ■" 


I,  ■■  the  cue  maj  auggcat.] 


XV.  nnms  Of  vnii  Of  Snlniit,  fc(. 
(No.  ai). 

u  mtt,  p.  589,  fonn  {No.  4).]— oa  ^e.,«l  J^e.,  c 
ite.binkni       '   '"■ 


ttai 


^"etT,^,^:    [•'prool»oryi,ote,binknott,&c"]>r/fc.por«-'»/*»»P»«*.  •«**■<»•  .dh. 

l'Dt^hl^(*).  <f  iify  poiad,,  Ihi  properly  of  A.  B..  then  and  Iktrt  being  fmnd,  filnrnttmOgmi 
ifral,  (ate,  and  earry  ai«ty,  Iht  laid  ntn  t^J(fly  poandi,  tteured  atid  poyallr  ifa 
and  Ay  virtne  of  Iht  itid  bill  i/  ixchangt,  being  (ken  and  there  dm*  a   '  -.  -  • 

Is  Iht  laid  A.  B. :  agttin$t  Iht  form  <^  the  ilatuU  la  Ihal  tote  madt  a 
And  yM,  Ihi  tald  JtHptr,  ^.     [Conclude  ••  ante,  p.  989,  fonn  (No.  4).]  ' 


(No.  M). 


XVII.]  Forms— Cattle,  8fc.  605 

FORMS. 

(No.  64). 
THEjurortfor  our  lord  the  King  upon  their  oath  present,  that  C,  Z).,  late    Indictment  for  a 


of  Sfc,  on  Sfc ,  with  force  and  arms,  at  SfC.,  one  cow  ['*  any  bull,  cow,  ox,  heifer  or    Hke  oflfence  In 
calf"]  of  the  value  of  ten  pounds,  of  the  cattle,  goods,  and  chatteU  of  one  A,  B.,  *'«"««»«»*(«)• 
then  and  there  being  found,  then  and  there  feloniously  did  steal,  take,  carry,  and 
drive  away;  against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  lord  the  King,  his  crown  and  dignity. 


(No.  65). 

THE  jurors  for  our  lord  the  King  upon  tlteir  oath  present,  that  C.  D,,  late   Indictment  for 

of  Sfc,  on  SfC,  with  force  and  arms,  at  Sfc,  one  sheep  ["any  ram,  ewe,  sheep  or   •teillng  sheep  (a), 
lamb,"]  of  the  price  of  [thirty]  shillings,  of  the  cattle,  goods,  and  chattels  of  one  A,  B,, 
thpn  and  there  being  found,  then  and  there  feloniously  did  steal,  take,  carry,  and 
drive  away ;  against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  lord  the  King,  his  crown  and  dignity. 


(No.  66). 

Commencement  as  ante,  p.  589,  form  (No.  4).] — on  ^c,  at  ^c,  one  sheep  ['*  horse,  Cmnmitrocnt  for 

mare,  gelding,  colt  or  filly,  bull,  cow,  ox,  heifer  or  calf,  ram,  ewe,  sheep  or  lamb,"]  Mltof  cattle,  *c 

of  the  cattU,  goods,  and  chatteU  of  the  said  A.  B.,  wilfully  and  feloniously  did  kiU,  "SmauS^X^ 

with  intent  feloniously  to  steal,  take,  and  carry  away  the  carcase,  [or,  the  skin,  7  &  8  Geo.  4,  c.  S9, 

or,  a  certain  part  of  the  carcase,  that  is  to  say,  the  leg]  of  the  said  sheep;  against  ■•**(•)• 
the  form  of  the  statute  in  that  case  made  and  provided.    And  you,  the  said  keeper, 
4-c.  [Conclude  as  ante,  p.  589,  form  (No.  4).] 


(No.  67). 

■'  THE  jurors  for  our  lord  the  King  upon  their  oath  present,  that  C.  D.,  late  indictment  for  a 
i^  8(c.,  on  4-c.,  with  force  and  arms,  at  SfC,  one  sheep  ["  any  horse,  mare,  gelding,  llkeollbnce<«). 
colt  or  filly,  or  any  bull,  cow,  ox,  heifer  or  calf,  or  any  ram,  ewe,  sheep  or  lamb, 
[of  the  price  of  [thirty]  shillings,  of  the  cattle,  goods  and  chattels  of  one  A.  B., 
then  and  there  being  found,  then  and  there  wilfully  and  feloniously  did  kill,  with  a  fe- 
lonious intent  to  steal  part  of  the  carcase,  [**  the  carcase  or  skin,  or  any  part  of  the 
cattle  so  killed,"]  that  is  to  say,  [the  inward  fat]  of  the  said  sheep ;  against  the 
form  of  the  statute  in  such  case  made  and  prodded,  and  against  the  peace  of  our 
said  lord  the  King,  his  crown  and  dignity,  [Add  other  counts,  as  the  case  may  sug- 
gest] 

XVII.  a^ttens.  $[t..  of  Boq»,  Wvtn,  kt.  (6). 

The  form  of  an  information  or  warrant  may  be  readily  framed  from  the  formti 
post,  (No5.  72,  73),  and  ante,  p.  589,  stating  the  offence  as  in  the  following  forms. 


(No.  68). 
The  7 1st  section  of  the  7  &  8  Geo.  IV.  c.  29,  ante,  p.  554,  gives  the  formal   Conylctkmfoc 
parts  of  the  conviction.  State  the  offence  thus  :]—for  that  he  the  said  C.  D.,  on  8[e,,   BJS^.^  the 
at  Sfc,  one  [dog]  of  the  value  of  twenty  shillings  [or,  one  canary  of  tlte  value  of  ten  nibjcct  of  larceny 
shillings,  which  was  then  and  ordinarily  kept  in  a  state  of  confinement,  not  beiw  ike  *«  ?S?gm^a' 
subject  of  larceny  by  thecommon  law]  the  property  ofE.  F.,  then  and  there  being  fostnd,  ^j^^  g.si  (c).  ' 
unlawfully  did  steal,  take,  and  carry  away ;  against  the  form  of  the  statute  in  that 
case  made  and  provided.    I,  the  said  J.  P.,  do  therefore  adjudge  the  said  C.  D.,  for 
his  said  offence,  to  forfeit  and  pay  the  sum  of  [twenty]  pounds,  over  and  above  the 
value  of  the  said  [dog],  so  stolen  as  aforesaid,  and  the  furtlur  sum  of         shillings, 
being  the  value  of  the  said  dog,  and  also  to  pay  the  sum  of      shillings  for  costs;  and 
in  default,  ^-c.  [Conclude  according  to  the  punishment  awarded,  and  according  to 
the  general  form,  ante,  p.  554;  and  sec  forms,  ante,  (Nos.  26,  28). 


(a)  Sec  ante,  p.  571,  572.  Game,  Pigeons,  &c.  see  <0ame,VoL  II. 

(6)  For  forms  relative  to  Deer,  Fish,  (c)  Sec  ante,  p.  572,573. 


XIX.]  Forms — Stealing  from  the  Person^  8fc. 

if  you  shall  Jind  it  therein,  then  that  you  bring  the  eame  before  me  at  this  place,  and 
also  cause  the  said  C.  Z).  to  come  b^ore  me,  and  C.  L,,  clerk,  one  other  of  his  Ma- 
jesty's Justices  of  the  peace  in  and  for  the  said  county,  at  ,  to-morrow  mom^ 
ing,  at  o'clock,  to  answer  the  said  complaint,  and  to  make  defence  thereto,  and 
to  be  dealt  with  according  to  law.     Given,  Sfc, 


607 


FORMS, 


XYiii.  tUrtens  from  t)e  ymmt. 

(No.  74). 
Commencement  as  ante,  p.  589,  form  (No.  4).] — on  ^-c,  at  Sfc,  twenty  pieces  Commitment  fbr 


of  the  current  gold  coin  of  the  realm,  called  sovereigns,  and  one  silk  purse,  of  the  va-   stealing  tnm  tho 
lue  of  five  shillings,  of  the  monUs,  goods,  and  chattels  of  the  said  A.  B.,  from  the   gJJ^*  ?»*  *6 
person  of  the  said  A,  B.  feloniously  did  steal,  take,  and  carry  away ;  agmnst  the  form    (a).     '        ' 
rf  the  statute  in  that  case  made  and  provided.     And  you  tlU  said  keeper,  Sfc*  [Con- 
clude asante,  p.  589,  form  (No.  4).]      

(No.  75). 
THE  jurors  for  our  lord  the  King  upon  their  oath  present,  that  C,  D.,  late   Indictment  for  a 


ofSfC,  on  Sfc,  with  force  and  arms,  at  ifc,  twenty  pieces  of  the  current  gold  coin  of  lU^eoflknoe. 
this  realm,  called  sovereigns,  and  one  silk  purse  of  the  value  of  five  shillings,  of  the 
[^monies'],  goods,  and  chattels  rfone  A,  B.,  from  the  person  of  the  said  A.  B,  then 
and  there  feloniously  did  take,  steal,  and  carry  away ;  against  the  form  of  the  sta- 
tute in  such  case  made  and  provided,  and  (b)  against  the  peace  t^  our  said  lord  the 
King,  his  crown  and  dignity. 


XIX.  Hattmti  tnm  a  WMlinq  Koum.  I^. 

(No.  76). 

Commencement  as  ante,  p.  589,  form  (No.  4).] — on  ^c,  at  SfC,,  the  dwelling'  Commitment  for 

fumse  of  the  said  A.  B.,  there  situate,  feloniously  did  break  and  enter,  and  one  clock,  Inresklng  into  and 

["  chattel,  money,  or  valuable  security,"]  of  the  value  of  twenty  shillings,  of  the  toSS5»l^  on  Td!" 

goods  and  chattels  of  the  said  A.  B.,  in  the  said  dwelling-house  then  and  there  being.  siSeo.  4,  c.  29»  i. 

feloniously  did  steal,  take,  and  carry  away:  against  the  form  of  the  statute  in  such  !>»  13  (e). 
case  made  and  provided  (6).     And  you  the  said  keeper,  Sj^c,     [Conclude  as  ante,  p. 
589,  form  (No.  4)  ] 

(No.  77). 

THE  jurors  for  our  lord  the  King  upon  their  oath  present,  that  C,  D,,  Uste   Indictment  for  a 

of  8^.,  on  Sfc,  with  force  and  arms,  at  S[c.,  the  dufelline-house  of  A,  B,,  there  situate,    ^^^  oflfience  'c). 

Jeloniously  did  break  and  enter,  and  [ten  silver  spoons],  of  the  value  of  [/«»]  pounds j 
of  the  goods  and  chattels  of  the  said  A,  B,,  in  the  said  dwelling-house  then  and  there     ■ 
being  found,  then  and  there  feloniously  did  steal,  take,  and  carry  away;  against  the 

Jvrm  of  the  statute  in  such  case  made  and  provided,  and(b)  against  the  peace  of 
our  said  lord  the  King,  his  crown  and  dignity,  [Add  other  counts  as  the  case 
may  suggest. 


(No.  78). 

Commeucement  as  ante,  p.  589,   form   (No.  4).] — on  Sj^c,  at  S^,,  one  clock.    Commitment  for 
r**  chattel,  money,  or  valuable  security,"]  qf  the  value  of  twenty  shillings,  of  the  stealing  In  a  dwell 
goods  and  chatteU  of  A.  B.,  in  the  dwelUng-house  of  the  said  A.  B,  there  situate,   JjSirtlSiSS'be- 
fhen  and  there,  in  the  said  dwelling-house,  feloniously  did  steal,  take,  and  carry   uig  ^ut  in  fear,  i 
away ;  the  said  A,  B,  [or,  one  E,  fT]  being,  at  the  time  of  the  committing  of  the  said 
felony,  in  the  said  dwelling-house,  and  therein  then  being  put  in  fear  by  the  said  C,  D, ; 
against  the  form  of  the  statute  in  such  case  made  and  provided{b).    And  you,  the  said 
keeper,  SfC.  [Conclude  as  ante,  p.  589,  form  (No.  4).] 


"18" 


on 
7  &  &  Geo.  4,  c.  29, 
1.12,  13(c). 


(a)  See  ante,  p.  573. 
\b)  These  veorAi  against  the  form,  &c 
need   not,  it  seenis,  be  inserted,  except 


in  cases  where  the  property  stolen  is  not 
the  subject  of  larceny  at  common  law. 
(e)  See  ante,  p.  574. 
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FORMS. 


Indictment  for  i 
lIkcoAiice(s). 


lantng  bg  Sbtatutf  • 


[XIX. 


f 


(No.  79). 

THE  jurors  for  our  lord  the  King  upom  their  oaikpretmt^  Iktf  CIK^ 

4«.>  om  Sfc.t  with  force  and  arms,  at  Sfc,,  one  dock,  ^  the  vmiste  sftmemtff  skiUmp 
chattel,  money,  or  valuable  lecurity,"]  of  the  goede  ssmd  ekattelMofJ,  B^mtht 
dwellimg'hmse  of  the  said  J.  B,  there  situate,  then  a»d  there  heimg  fmmd,  tkm  md 
there  in  the  said  dwelling-house  folt^niousljf  did  steals  take,  tsmd  rorry  sw^;  the  mi 
J,  B,  [or,  one  E.  P.l  being  at  the  time  rfthe  eomnnUtimg  of  tkefilemy  eforsssdn 
the  said  tbeelUng'hoaue,  ami  therein  then  being  put  infoew  hjf  the  said  C.  h,,  egmd 
the  form  of  the  statute  in  such  case  made  and  ftrovided,  ssmet  (6)  agiabui  the  ftees  tf 
ear  said  lord  the  King,  hie  eroum  and  dignity. 


(No.  80). 

n^ff-""***"^*  fbr  Commeiioemeiit  ai  ante,  p.  589,  form  (No.  4).] — on  4^.,  «U  4^.,  erne  cMt,  sf  tk 
ataOlnglnadwdlr  Mive  in  the  whole  ofjkte  pemnds  tewit,ofthe  value  ofsixpottrnde,  ["  chattel,  mmj, 
TSSatu.^^  or  other  valuable  security/']  of  the  goods  and  ekatteU  ef  the  rnsid  A,  B^  is  At 
'  dwelling'house  of  the  said  A,  B.,  there  situate,  then  being,  then  and  there  n  the 

said  dwelling-house  foloniously  did  steal,  take,  and  carry  assays  against  thefinif 
the  statute  in  that  case  made  and  provided  {b\  And  yon,  the  sUtid  keeper,  ^e,  [Cob- 
clude  ai  ante,  p.  589,  form  (No.  4).] 


&8Gco.4.CiSQ, 
•.li(a). 


ipdlkliiigut  vor  a 
like  oAnce  (a). 


(No.  81). 

THE  Jurors  for  our  lord  the  King  upon  their  oath  praaeni,  thai  C  DL,Ur 

^4^.,  on  tfc,  with  force  and  arms,  at  4^.,  ouecbek,  rfthe  uaima  eftwenig  dktBsgi, 
and  twenty  sUver  spoons,  of  the  value  (^  ten  pounds,  ["  chattel,  money,  or  valuabk  tf 
ca^^j"]  o"^  ^^  *"  '^'  whole  of  the  value  tfftve  pounds,  eftke  g9ode  and  dtettik 
efA,  B„  in  the  dwelttng-heuse  of  the  said  A.  B.,  there  eitmeUe,  then  and  there  ktsf 
found,  ^en  and  there,  in  the  said  dwelling  house,  fobmiousfy  did eteai,  take,  andeenj 
away:  against  the  form  of  the  statute  in  such  case  made  and  pi^midtd,  andii) 
agahut  the  peace  iff^our  said  lord  the  King,  his  crown  and  digmstym 


Commitment  for 
breaking  into  a 
building  within 
the  curtilage  with 
a  dwcUing-noufle 
(but  not  privileged 
as  part  tncroof), 
and  stealing  there- 
in, on  7  &  it  Geo.  4, 
c.  :29«  8. 14  (a;. 


(No.  82). 

Commencement  as  ante,  p.  589,  form  (No.  4).] — on  Sfc,  at  ^.,  a  certain  kaU- 
ing  ofUlie  said]  A.B.,  there  situate,  feloniously  did  break  and  enter,  (the  stddbeU' 
ing  being  then  and  there  witldn  the  curtilage  vf  the  dwelling-house  e^  the  said  A.  8L, 
there  situate,  and  by  the  said  A.  B,  then  and  there  occupied  therewith,  and  then 
being  then  and  there  no  communication  between  the  said  building  and  the  said  dweB- 
ing-house,  either  immediate  or  by  means  of  any  covered  and  inclosed  passage  lea£^ 
from  the  one  to  the  other)  ;  and  the  said  C.  D.,  then  and  there,  in  the  said  buildiMf, 
one  clock  [*'  chattel,  money,  or  valuable  security*']  of  the  value  of  twenty  shiilh^ 
of  the  goods  and  chattels  of  the  said  A.  B.,felonimuly  did  steal,  take,  and  carry  auuf: 
against  the  form  of  the  statute  in  thai  case  made  and  provided.  And  you,  the 
keeper,  Sfc.     [Conclude  as  ante,  p.  589,  form  (No.  4).] 


Indictment  for  a 
like  ofivnce  (a). 


(No.  83). 

THE  jurors  for  our  lord  the  King  upon  their  oath  present,  that  C.  D.,  latetf 

^c,  on  Sec,  with  force  and  arms,  at  ^c,  a  certain  building  of  the  said  A.  B,,  ihert 
situate  Jelonimisly  did  break  and  enter  (the  said  building  then  and  there  being  within 
the  curtilage  of  the  dwelling-house  of  the  said  A.  /?.,  there  situate,  and  by  the  said  J. 
B.  t/ien  and  there  ocntpied  therewith,  and  there  being  then  and  there  no  eomms' 
nication  between  the  said  building  and  the  said  dwelling-house,  either  immediate  v 
by  means  of  any  covered  or  inclosed  passage,  leading  from  the  one  to  the  other),  md 
that  the  said  CD,,  then  and  there  in  the  said  building,  with  force  entd  arms,  one 
clock,  of  the  value  of  twenty  shiliinfis,  of  the  goods  and  chattels  of  the  said  A.  B.,  is 
the  said  building  then  and  there  being  found,  then  and  there,  in  the  said  buildup, 
feloniously  did  steal,  take,  and  carry  away;  against  the  form  of  the  statute  in  suri 
case  made  and  provided,  and  against  the  peace  of  our  said  lord  the  King,  his  crors 


(a)  See  ante,  p.  574. 
(6)  These  words  **  against  the  form, 
Sfc,'*  seem  unnecessary,  tmless  the  thing 


stolen  be  not  the  subject  of  larceny  tt 
common  law. 


XXL]                 Forms — Stealing  in  S/iops,  Sfc.  609 

and  dignity,     [Add  other  counts  as  the  case  may  suggest ;  a  count  for  burglary,  or    — 

for  housebreaking,  or  for  stealing  in  a  dwelling-house  to  the  value  of  5/.,  may  be 
added,  if  it  is  at  all  apprehended  that  defendant  was  guilty  of  either  of  those  offences.] 


XX.  a^rctns  m  ^1^090,  kc. 

(No.  84). 

Commencement  as  antey  p.  589,  form  (No.  4).] — onS^c,  at  ^c,  i/ie  shop  ["shop,  CfHnmJtment  for 

warehouse,  or  counting -house"]  of  the  said  A.  B.,  there  situate,  feloniously  did  breaking  into  a 

break  and  enter,  and  two  silver  spoons  ofttie  value  of  twenty  shillings  [**  chattel,  money,  JtSSfaJ  Ui^Si 

or  valuable  security,"]  of  the  goods  and  chattels  of  the  said  A.  B.,  then  and  there  in  on  7  &  8  Geo.  4* 

the  said  shop  feloniously  did  steal,  take^  and  carry  away,  against  the  form  of  the  sta^  ^'  **»  ■•  1*  («)• 
iute  in  that  case  made  and  provided  {b).   And  you,  the  said  keeper,  ^c.     [Conclude 
as  ante,  p.  589,  form  (No.  4).] 

(No.  85). 

Commencement  as  ante,  p.  589,  form  (No.  5),  to  the  asterisk.] — a  certain  shop,  indictment  for  a 
["  any  shop,  warehouse,  or  counting  house"]  of  A.  B.,  there  situate,  feloniously  did  like  offence  («). 
bretik  and  enter,  and  two  earings,  of  the  value  of  twenty  shillings,  of  the  goods  and 
chattels  of  the  said  A,  B.,  in  the  said  shop  of  the  said  A.  B,  then  and  there  being 
found,  tJten  and  there  in  the  said  sitop  feloniously  did  steal,  take,  and  carry  away, 
against  the  form  cf  the  statute  in  such  case  made  and  provided,  and  {b)  against  the 
peace  of  our  lord  tfie  King,  his  crown  and  dignity,  [A  count  for  burglary  or  house- 
breaking may  be  addedj 


XXI.  ftarcens  of  €100^0,  %ct.,  from  iBanufartotut. 

(No.  86). 

Commencement  as  ante,  p.  589,  form  (No.  4).] — on  Sfc.,  at  Sfc,  fifty  yards  of  Commitment  for 
tiUc  ["  any  goods  or  article  of  silk,  woollen,  linen,  or  cotton,  or  of  any  one  or  more  steaUng  silk,  Ike. 
of  those  materials  mixed  with  each  other,  or  mixed  with  any  other  material,"]  of  the  {J  ^^^^Ssotm^ 
value  often  shillings,  to  unt,  of  the  value  of  Jive  pounds,  of  the  goods  and  chattels  of  nuacture,  on  7  & 
the  said  A,  B,,  in  a  certain  factory  and  building,  [**  building,  field,  or  other  place"]   ?|5j^  4,  c».  s. 
of  the  said  A,  B.,  there  situate,  then  and  there  in  the  said  factory  and  building  feUmi- 
ously  did  steal,  take,  and  carry  away,  whilst  the  same  were  kUd,  placed,  and  expos- 
ed in  the  said  factory  and  building,  during  a  certain  stage,  process,  and  progress  of 
manttfaeture,  against  the  form  of  the  statute  in  such  case  made  and  provided.     And 
you,  the  said  keeper,  Sfc,     [Conclude  as  ante,  p.  589,  form  (No.  4).] 


(No.  87). 

THE  jurors  for  our  lord  tlie  King  upon  their  o<tth  present,  that  C,  D.,  late  rf  Indktmentfor 

ifc,  on  ifc,  with  force  and  arms,  at  ^c,  fifty  yards  of  silk,  of  the  value  often  shillings,  like  oflfence  (^). 

to  wit,  if  tlte  value  of  five  pounds,  of  the  goods  and  chattels  of  A.  B,,  in  a  certain 

factory  and  building  of  the  said  A.  B,,  there  situ€Ue,  then  and  there  being  found, 

then  and  there  in  tite  said  factory  and  building  feloniously  did  steal,  take,  and  carry 

away,  whilst  the  same  were  laid,  placed,  and  exposed  in  the  said  factory  and  building, 

during  a  certain  stage,  process,  cmd  progress  of  manufacture  ;  against  the  form  of  the 

Mtatute  in  such  case  made  and  provided,  and  against  the  peace  of  our  said  lord  the 

King,  his  crown  and  dignity.    [Add  other  counts  stating  the  particular  process  and 

progress  of  manufacture  in  which  the  goods  were  when  stolen,  or  otherwise  as  the 

case  may  suggest] 

(a)  See  ante,  p.  575.  stolen  be  not  the  subject  of  larceny  at 

(b)  These  words  "  against  the  form     common  law. 

^c.**  seem  imnecessary,  unless  the  thing         (c)  Sec  ante,  p.  577. 


THE  JKrcri  fir  otr  lord  IhfKiMfKf 

v.,  "  *<■-.  r-'ilhfirctandarm..  at  1^  «rla 
ntitJNi,  qf  thi  valut  tf  tm>  pmmdi,  tj  the  f 
diviifil.  B.,  thfaaiidlhfrf  htingin  a  cerlaii 
rirrr  Thamri,  and  Iheuand  Ibrrfjoaad,  Ihrii 
iteal,  lake,  and  earrj/  aurag ;  agaiiut  tkt  pta 
and  dijiHili/,     [Add  other  couno,  ai  the  oui 

(No.  91 
Cammenccnient,  ■■  atitf,  fonn(No.  4).]"" 
of  Ihf  gotd;  waret,  and  merchaadixn  of  the 
Ihrre  lilaalf,  and  adjaent  la  a  cfrlain  navi, 
wharf,  or  quay  adjBcenl  ID  uny  port  of  entry 
crcaiiBl,  or  lo  any  creek  belonging  to  or  com 
canoli]  Ihea  and  Ihtrefrom  the  laid  lekarf 
yoH,  llie  tnirf  ttttprr,  ^r.     [Conclude  u  anh 


(No.  01 

TlIEjurorifir  our  lerd  the  King  Hf 

l/t.,  m  fy.,  mlhfofct  ami  arm*,  at  ^v.,  (»■ 
pmmdi,  ef  the  goodi,  learn,  and  merchanditr. 
there  tituate,  and  adjaeenl  to  a  certain  nae 
wharf,  nr  quay  adjacent  to  any  purl  of  entry 
or  cinil,  or  io  any  creek  belonging  lo  or  ra 
or  canal,"]  then  and  then  bring  finnd,  them 
lake,  and  carry  away ;  agaimi  the  peace  <j 
dignity.     [Add  other  counti,  aicbecaie  luai 


XXill.  tTakfng  q  Kitoart  U 

{No.  9 

-   Til Ejareri  for  oar  lord  Ihl  King  in 


"""'the*  ' ' 


Gil 

Uato  of  iporrip  GTountries,  Proof  and  Effect  of,  see  Ibftftnce, 

Vol.  II.  p.  48. 

lUalfy  Stealing  of,  from  Buildings,  see  ante,  5C7,  601 ; — Da- 
maging Mines  of,  see  post,  ittalfctotts  3tn|uries  to  ^0- 
ptrtg,  Vol.  III. 

UtaWng  (ffilutsttons.    See  Ibibence,  Vol.  II.  p.  87. 


least.     See  WstXtSSy  Vol.  I. ;  ^ot,  (Settlement),  Vol.  IV. 


X  HE  1 1  Geo.  IV.  c.  16,  repeals  all  the  duties  and  restrictions  on  the  manu- 
facture of  leather,  and  enacts  that  nothing  in  that  act  shall  be  deemed  to 
continue  so  much  of  the  48  Geo.  III.  c.  60,  as  prohibits  tanners  from  car- 
rying on  the  business  of  a  shoemaker,  currier,  &c.  See  tit.  lExdsc,  Vol.  II. 
As  to  Gloves,  see  (SxloiKS,  Vol.  II. 


%ttt  (a). 


lEET  (lethy  lofthe,  lathe)^  is  of  Saxon  original,  and  seemeth  to  be  no  Meanixig  of  ihe 
other  than  the  Court  of  the  lathe;  as  the  county  court  is  the  court  of  the  ^<'^ 
county.  For,  in  ancient  times,  the  counties  were  subdivided  into  lathes, 
rapes,  wapentakes,  hundreds,  and  the  like;  and  the  sheriff,  twice  a-year, 
performed  his  tourti  or  perambulation,  for  the  execution  of  justice  throufi^h- 
out  the  county.  Afterwards,  this  power  of  holding  courts  was  granted  to 
clivers  great  men,  within  certain  districts;  and,  from  thence,  these  courts, 
holden  within  particular  parts  of  the  county,  have  descended  unto  us  with- 
out variation,  under  the  name  of  the  leet,  Ifth,  or  lathe  courts. 

The  court  leet  is  a  court  of  record^  having  the  same  jurisdiction  within   Lect,  what, 
some  particular  precinct  which  the  sheriff's  tarn  hath  in  the  county.  2  Hawk, 
c.  11,  «.  1. 

For  the  leet  or  view  of  frankpledge  was  by  the  King  (for  the  ease  of  the   Leet  derived  rrom 
people)  divided  and  derived  from  the  torn ;  who  did  grant  to  the  lords  to  *^  ***"• 
have  the  view  of  the  tenants  and  resiants  within  their  manors;  so  as  the 
tenants  and  resiants  should  have  the  same  justice  that  they  had  before  in 
the  torn,  done  unto  them  at  their  own  doors,  without  any  charge  or  loss  of 
time.  2  Inst,  71. 

The  institution  hereof  for  the  keeping  of  the  king's  peace  was  that  every  pnmkpMge. 
freeman  at  his  age  of  twelve  years,  (except  peers,  clergymen,  and  tenants 
in  ancient  demesne,  2  Hawk,  c.  10,  s.  1 1),  should  in  the  leet,  if  he  were 
in  any,  or  in  the  torn,  if  he  were  not  in  any  leet,  take  the  oath  of  alle- 

(a)  As  to  the  Court   Leet  in  general,  see  Fisher  on  Coptfkolds,  and  Ritson  mi 
Courts  Leet, 


612 


LBET. 


Lefett  wfa«i  to  be 
holdeo. 


Offences  within 
the  leet,  not  in- 
qulrable  in  the 
torn. 


Steward  may  com- 
mit for  an  aJAmy. 


What  felonies  are 
rogniiablein  the 
leet. 

Other  public  of- 


gianoe (a)  to  the  King;  and  that  ^edgw  or  flureCiet  Amtdd  fe  tmadkt 
his  truUi  to  the  King,  and  to  all  hn  people^  or  ebe  to  be  knit  m  jAm, 
This  frankpledge  consisted  most  commonly  of  ten  hpoaoholfc  iHmk  Ae 
Saxons  called  iheothung^  in  the  north  puts  tibey  eall  tbem 
other  places  of  England,  tUMtu:  whereof  the  masten  of  the  naie 
who  were  hound,  were  of  the  Saxons  caSM^freobmrg^  wbidi  ai  «aB»|ilim 
is  to  tins  day  ctXLe^ireehorrow,  that  is,  free  rarety,  or  Ihud^ple^ge;  'nd  Ae 
master  of  ^e  tenth  household  was  called  theoikimgtmomf  to  i3tm  6Kf,  m  Ae 
west,  called  tithmffwumf  and  Hikenke€fodf  mnd  freobarker,  that  ii^  oyMi 
plegiuif  chief  nle^;  and  these  ten  masters  of  fiuniBes  wen  boned  ok  fir 
another's  fiunny,  uiat  each  man  of  their  several  familiee  siboiild  itokl  Islk 
law,  or,  if  he  were  not  forthcoming,  that  they  ahould  answer  ftr  Ae  ifBf 
or  offence  by  him  committed.  And  the  precinet  c£  tlds  IhaiMefa  m 
called  decenna,  because  it  consisted  most  commonly  of  ten  honsfnnlm:  mi 
every  man  of  those  several  households,  for  whom  the  pledge  or  mc^m 
taken,  was  called  decennariui :  which  names  are  oontinnea  as  dwdsvi  d 
antiquity  to  this  day.  2  Imi,  73. 

And  h^  the  due  execution  of  this  law,  audi  peaee  was  univenallybaUa 
within  tins  realm,  as  no  injuries,  homicides,  rtmbeiieay  tbefts^  rioC%  taniSk 
or  other  offences,  were  committed;  so  that  aman  with  a  wl^  waad  vMc 
safely  have  ridden,  before  the  conquest,  with  mudi  money  about  lum^  VB- 
out  any  weapon,  throughout  England.  2  Inst,  73. 

Such  a  system  of  jurisprudence,  however,  baa  long  ainoe  ceased  tsk 
practicable. 

But  no  person  is  ob%ed  to  appear  at  any  leet  widiin  the  praoMli 
whereof  he  doth  not  resioe.  2  Hawk.  c.  10,  «.  12. 

But  though  every  one  must  be  within  some  leet,  none  can  be  of  tvobili; 
and,  it  seems,  he  whose  house  stands  in  two  leeta,  is  said  to  be  i  ^^B^alfl■* 
[resident]  in  that  wherein  his  bed  stands.  WootTg  ImsL  6.  4,  e.  1,  fc  16{ 
naiufL  537. 

An  alien  cannot  be  summoned  to  attend  the  leet.  Palm,  14. 

He  that  claims  a  leet  by  diartcr,  must  hold  it  on  the  dajrs  piesailicd  ^ 
the  charter;  he  that  claims  it  by  prescription,  may  claim  to  hold  it  once cr 
twice  eveiy  year,  at  any  such  days  as  shall,  upon  reasonable  waraing,  be 
appointed,  if  the  usage  hath  been  so,  that  it  hatli  been  kept  at  unceitaiB 
times;  or  else  it  ought  to  be  kept  at  such  certain  days  and  times  as  by  pR- 
scription  hath  been  certainly  used.  2  Irut.  72;  12  Mod.  4,  228. 

If  a  nuisance,  done  withm  the  jurisdiction  of  the  leet,  be  not  presented 
in  the  leet,  the  sheriff,  in  his  torn,  cannot  inquire  of  it ;  for  that  vhidi  is 
within  the  precinct  of  the  leet  is  exempt  from  the  torn,  otherwise  dim 
might  be  a  double  charge ;  but  in  that  case  a  writ  may  be  directed  to  die 
sheriff,  to  inauire  tliereof.  4  Ingt.  261. 

It  seems,  that  a  court  leet  is  so  far  intrusted  with  the  keeping  of  the  pesce 
within  its  own  precinct,  that  tlie  steward  of  it  may  by  recognisance  bisi 
any  person  to  the  peace  who  shall  make  an  afiray  in  his  presence,  sittiif 
the  court,  or  may  commit  him  to  ward,  either  for  want  of  sureties  or  br 
way  of  punishment,  without  demanding^  any  sureties  of  him,  in  which  case 
he  may  afterwards  impose  a  fine  according  to  his  discretion.  2  ffawi.  c.  1, 
J.  15. 

The  leet  hath  power  to  receive  indictments  of  felonies  at  the  coDunoo 
law,  but  not  of  felonies  by  act  of  Parliament,  miless  speciaUy  limited  then- 
to.  2  Hah,  71. 

Furthermore,  this  court  hath  cognizance  of  a  great  munber  of  ofience^ 
both  by  the  common  law  and  by  statute ;  as,  for  instance,  tippling  in  ale- 
houses, assaults  whereby  bloodshed  ensueth,  common  barrators,  havdr- 
houses ;  defects  in  bridges  and  highways,  destroyers  of  ancient  boundannif 
bakers,  brewers,  butchers,  curriers,  decinors  or  suitors  not  appearing  in  tbe 


(a)  A  mandamus  does  not  lie  to  com-      of  such  oath.    R.  v.  Maidstone ,  6  D.  SclL 
pel  a  court  leet  to  be  held  for  the  taking     334. 
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Piifate  ofltecfs. 


Within  what  tfaM 
oflteoM  ttn  oogni" 


CoostaMe  choten 
inthelMt. 


Entering  thops* 
he 


leety  estraytf,  waifs,  and  treasure  trove,  eaves-droppers,  forestallers,  regra-  lbbt. 

tors,  ingroasers,  destroyers  of  game,  gamesters,  hedge-breakers,  neglectora 
of  hue  and  cry,  higglers,  imiholders,  millers,  night-walkers,  common  nui- 
sances, want  of  pmory  and  stocks  and  common  pounds,  rescous,  scolds, 
shoemakers,  searchers  of  leather,  stoned  horses  of  two  years  old  put  on  the 
common,  victuallers,  constables  neglecting  watch  and  ward,  weights  and 
measures,  and  many  other  things  by  particular  statutes.  Wood's  Inst,  h.  4, 
c.  1,  «.  16;  1  Sound,  135. 

But  a  man  cannot  be  presented  in  the  leet  for  surcharging  the  common, 
or  for  digging  in  the  common ;  because  this  concerns  the  private  not  the 

5ublic  interest,  and  belongs  rather  to  the  court  baron  to  inquire  of  It   Wood^s 
'ns$.  6.4,  c.  1. 

Also,  no  offence  is  c<^nizable  in  the  leet,  unless  it  arose  since  the  hold- 
ingof  die  last  court  2  Hawk,  c,  10,  s.  50 ;  Davidson  v.  Moscrop,  2  East,  56. 

The  constables,  of  common  right,  are  to  be  chosen  and  sworn  in  the  leet 
or  torn.  2  Hawk.  e.  10,  s,  37.  And  the  steward  may  fine  a  man  for  refut- 
ing to  take  the  oath  of  constable;  Fletcher  \,Ingram^  1  Ld.Raym,69;  CHib. 
18 ;  or  the  party  may  be  indicted,  see  title  CoiiBtabU,  VoL  I. 

The  leet  seems  not  to  be  within  the  equity  of  the  statute  of  1  Rich.  III.,  Juron. 
which  required  that  the  jurors  in  the  torn  shall  have  20«.  a-year  freehold,  or 
26s,  8d.  copyhold  or  customary;  for  it  is  said,  that  any  person  happening 
to  be  present  at  the  leet,  or  to  be  ridine  by  the  place  where  it  is  holden, 
may,  for  the  want  of  iurors,  be  compelled  by  the  steward  to  be  sworn,  whe- 
ther he  be  resident  within  the  leet  or  not;  by  which  it  seems  to  be  implied, 
that  any  person  whatsoever  is  capable  of  being  put  upon  the  jury  in  a  court 
leet  2  Hawk,  c,  10,  s,  68;  see  title  iluroTS,  Vol.  III.  p.  412. 

A  party  may  be  fined  for  obstructing  the  jury  in  the  execution  of  their 
duty.  And,  49. 

The  jury  cannot  enter  shops,  &c.  to  examine  weights,  &c.  but  the  party 
must  be  proceeded  against  by  summons.  And.  48. 

A  mandamus  does  not  lie  to  summon  specific  jurors  upon  a  court  leet 
R,  V.  Banks,  1  W,  Bl,  452. 

Indictments  in  the  leet  ought  to  be  by  roll  indented,  one  to  remain  with 
the  indictors,  and  the  other  with  the  steward,  to  prevent  embezzling.  2  Hawk, 
c.  10,  «.69. 

Although  the  leet  may  receive  indictments  of  felony,  yet  it  cannot  hear 
and  determine  them,  but  must  send  them  to  the  gaol  delivery,  there  to  be 
heard  and  determined,  if  the  offenders  be  in  custody ;  or  remove  them  by 
certiorari  into  the  King's  Bench,  that  process  may  be  made  upon  them  to 
outlawry.  2  Hale,  71. 

It  seems  to  be  agreed  that  a  presentment  in  the  leet  of  any  offence  with- 
in the  jurisdiction  of  the  court,  being  neither  capital  nor  concerning  any 
freehold,  subjects  the  party  to  a  fine  or  amerciament  without  any  fiurther 
proceedmg,  and  admits  of  no  traverse  to  the  truth  of  it :  but  if  it  touch  the 
party's  freehold,  it  may  be  removed  into  the  King's  Bench,  and  there  tra- 
versed. 1  Hawk,  c,  76,  s,  72,  82;  2  Hawk,  c,  10,  s,  76. 

A  fine  is  a  pecuniary  punishment,  assessed  by  the  steward,  for  an  offence 
or  contempt  committed  m  court,  or  by  public  officers  out  of  court,  in  ad- 
ministration of  their  offices;  a  fine  is  always  assessed  by  the  steward, 
and  is  not  to  be  affeered,  though  sometimes  it  is  called  an  amerciament : 
and  the  lord  by  a  special  warrant  to  the  bailiff*may  distrain,  or  he  may  have 
an  action  of  debt  for  a  fine  imposed,  but  he  cannot  imprison.  And  this  is 
the  only  court  that  can  fine  and  not  imprison.  Wood's  Inst,  6.  4,  c.  1 ;  2 
Hale,  61. 

An  amerciament  is  a  pecuniary  punishment,  assessed  by  the  homage  or 
jury,  for  offences  committed  out  of  coiurt  by  private  persons,  to  be  mitigated 
by  aflTeerers,  Tfrom  affeurer,  to  tax),  who  are  to  affirm  the  reasonableness 
thereof  upon  their  oaths,  where  no  express  penalty  is  infficted  by  statute; 
and  for  this  also,  the  lord  may  have  an  action  of  debt,  or  may  mstrain  of 
common  right,  and  impound  the  distress,  or  sell  it  at  his  pleasure,  but  can- 
not imprison  for  it.   Wood*s  Inst,  b,  4,  r.  1,  s,  16. 
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Ttie  court  lecC.cBti  only  Rincrco  Tut  public  nui«ai)ot«,  and  uot  lor  an] 
~  vute  injuries.   I  Sauad.  135;   1  /{a^.  100. 

And  upon  prciwnlnieiit  of  a  nuiwuice,  tlie  stcwanl  luay  eiilicruuvie 
penoD,  and  order  lum  also  to  removr  it  hy  such  b  day,  under  pain  <J 
ii^iiig  B  certain  sum;  or  lie  may  order  liini  to  remove  it  undei  sidiai 
withcnit  amercing  iiini  at  alL  And  on  presentment  at  auolher  rour^ 
he  hath  nut  remored  snch  nuisance,  (liaviii^  had  notice  thcimCi  lh< 
may  be  recovered  by  distress  or  acdoii  of  debt,  without  adj  fhrlher  dim 
in«.  2  Htuei.c.  10, 1.32. 

It  secmeth.  that,  of  conunon  right,  an^  court  leet,  with  the  aaeal  4 
tenants,  mny  make  bye-laws  under  uertain  penaltiea,  in  relation  to  m^ 
properly  within  the  cognizance  of  such  court,  iw  the  reparatton  of  the  t 
vroyH,  and  the  like,  .vud  aim)  a  court  barau,  by  cUBtoni,  may  makij 
laws  fur  the  wcli-regulating  uf  conmioui,  and  such  ILki-  private  uitt 
And,  therefuri!,  wheiv  ti  court  leet  and  bsrou  are  holden  togechcr,  u  I 
uiually  are,  it  Mccnia  that  what  ia  trannacted  therein  in  relation 
matters,  sliall  lie  applied  to  the  juiindictinn  of  the  court  lect;  aud  «! 
done  in  relation  to  private  matters,  shall  be  iutended  to  be  done  bf 
court  baron.  2  HaaA.  c.  10,  «.  63.  j 

The  lord  of  the  leet  ought  to  have  a  pillory  and  tumbrel;  And  Ex  1 
thiTpof  be  may  be  fined,  or  hi*  liheriy  seittd,   Cro.  M.  698, 

But  the  Btucka  arc  to  be  provided  nt  the  charge  of  tlie  town ;  tx  ai 
ally  they  were  not  to  puniili,  but  to  keep  men  in  hold.  It'ood't  I»it,i 
C.1,  I.  16;   Carter,2St. 

A  court  leet  may  be  forfeited  by  misuser  ur  nonuser.   4  Mod.  56. 

The  Court  will  not  grant  a  mandamvi  to  the  mayor  of  a  cotpontki 
hold  a  court  leet,  for  the  purpose  of  adiuinistering  the  oath  of  ulccioM 
an  inliabilAnl  desirous  of  taking  it.   R.  v.  Maidstone,  G  D.  ^  R.  334. 

A  mandmavt  will  nut  lie  to  allow  the  iuapectiun  of  the  records  of  ■! 
leet.  unlesB  the  piuty  assign  some  satisfactory  reason  for  the  inspectiolb 

See  also  as  to  mandamaa,  poll,  title  JlflanUBmoB. 
I       The  busineaa  uf  llie  leet  hatli  declined  for  many  years,  and  ia  dcva 
on  the  quarter  stgaionii. 


a 


"Icgarits.    See  Sbtemps,  Vol.  V. 


HettnS,  of  Administration,  Proof  of,  see  SbQinue,  Vd. 
p.  48;— Patent,  Proof  of,  see  lEWlttntt,  Vol.  11.  p. 
—Seditious  or  Defamatory,  see  %(bt\,  VoL  III.  i 
WtOf^^,  Vol.  I.J— Threateimig,  see  ^fntat%f  1 
V.;— Stealing  of,  see  ^t  CMltt,  Vol.  V.  p.  183 
Opening  or  Detaining,  see  J^t  ®iKcrt  Vol.  V.  p,  1 
—Franking  of,  see  -iffoU  ©ffitt,  Vol.  V.  p.  213. 
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n^mteisjs; « 


il.S  to  Disorderly  Houses,  see  title  BisoTlttrlQ  l^ttScs,  Vol.  I.,  and  €[iainiiia, 
Vol.  II. 

As  to  Bastards,  see  title  Itotartls,  Vol.  I. 

If  any  offend  their  brethren  by  adultery,  whoredom,  incest,  or  any  other  Prirate  lewdncM. 
uncleanness,  the  churchwardens  shall  present  them  to  die  ordinary,  and  they 
shall  not  be  admitted  to  the  holy  communion,  till  they  be  reformed.  Canim 
109. 

But  although  lewdness  be  properly  punishable  by  the  ecclesiastical  law,  Bawdy  house, 
yet  the  offence  of  keeping  a  bawdy-house  cometh  also  under  the  cognizance 
of  the  law  temporal,  as  a  common  nuisance,  not  only  in  respect  of  its  en- 
dangering the  public  peace,  by  drawing  together  dissolute  and  debauched 
persons,  but  also  in  respect  of  its  apparent  tendency  to  corrupt  the  manners 
of  both  sexes.  3  Irut.  205;  1  Hawk.  c.  74,  Obs.  1. 

So,  in  general,  all  open  lewdness  grossly  scandalous  is  punishable  upon  Open  lewdaen. 
indictment  at  the  common  law.  1  Hawk,  c,  5,  <.  4 ;  and  see  a  form  of  indict- 
ment for  open  fornication,   West^  239;  1  Bla.  Rep.  439. 

An  indecent  exposure  of  ^  person  to  public  view  is  an  indictable  of- 
fence at  common  law,  R.  v.  Omudenf  2  Camp.  89,  as  in  the  case  of  public 
bathing:  as  to  which  see  title  Datf^ing,  Vol.  I. 

In  R.  V.  Sir  Ckarlet  Sedley,  Stra.  168;  1  Keh.  620,  the  defendant  being 
indicted  for  shewing  himself  naked  from  a  balcony  in  Coven t  Garden,  to  a 
great  multitude  of  people,  confessed  the  indictment,  and  was  sentenced  to 
pay  a  fine  of  2000  marks,  to  be  imprisoned  a  week,  and  to  give  security  for 
nisgood  behaviour  for  three  years. 

Tne  publishing  and  exposing  indecent  prints,  and  such  like  indecencies,  to 
the  puolic  view,  is  also  an  (Sfence  at  common  law,  and  indictable  accord- 
ingly. 

As  to  the  offences  of  buggery  or  rape,  see  those  titles. 

Every  bawdy-house  is  necessarily  a  disorderly  house,  but  every  disorderly 
house  is  not  necessarily  a  brothel;  and  though  the  proof  of  one  may  fail,  the 
evidence  may  be  sufficient  to  maintain  a  charge  of  the  other.  It  is  always, 
therefore,  prudent  in  an  indictment  for  keeping  a  bawdy-house,  to  add,  by 
way  of  a  second  count,  for  keeping  a  disorderly  house.  Dick.  Set.  by  Tat- 
fourdy  253,  n. 

Anv  number  of  persons  may  be  included  in  the  same  indictment,  for  keep- 
ing different  disorderly  houses,  stating  that  they  severally  kept,  &c.  2  Haley 
173;  6Eatty47. 

A  wife  may  be  indicted  together  with  her  husband,  and  punished  with 
him,  for  keeping  a  bawdy-house  (a) ;  for  this  is  an  offence  as  to  the  govem- 
ment  of  the  house,  in  which  the  wife  has  a  principal  share ;  and  also  such 
an  offence  as  may  generally  be  presumed  to  be  managed  by  the  intrigues 
of  her  sex. 

A  lodger  is  also  indicta^^  for  this  offence,  as  well  as  the  proprietor  of  a 
house,  if  she  convert  her  lodging  to  the  same  off^ensive  purpose.  2  Lord 
Rama.  1197. 

On  an  indictment  for  keeping  a  disorderly  house,  a  female  witness  swore, 
that  she  was  a  sailor's  wife,  and  during  her  husband's  absence  out  of  the 
realm,  she  had  often  prostituted  herself  there :  Lord  Raymondy  C.  J.,  said^  it 
was  an  odious  piece  of  evidence,  and  ought  not  to  be  heard.  Barl.  title 
Btttvdy'HouMe. 


Further  points  as 
to  bawdT  house. 


(a)  Before  the  reign  of  Henry  VII. 
there  were  eighteen  of  these  infamous 
houses,  and  Henry  VII.  for  a  time  for- 
bad them :  But,  afterwards,  twelve  only 
were  permitted,  and  had  signs  painted 

s  s  2 


on  their  walk;  as  a  Boat's  Head,  The 
Cross  Keys,  The  Oun,  The  Castle,  The 
Crane,  The  Cardinals  Hat,  The  Bell, 
The  Swan,  SfC.  3  Inst.  205. 


Irfaibntss- 

But  il  ia  said  a  nomnn  cannol  be  indicted  for  beine  a  bawd  fentnUj, 
fur  that  the  bore  aolicitaCiou  of  chastity  iti  nut  iiidict^Ie.  I  Hairi.  r.  li; 
1  SaH.  382. 

If  a  person  he  indicted  for  freijumtine  a  bawdy-liouse,  il  miut  irmit 
that  lie  ImeiT  l[  to  be  such  a  house;  and  It  must  be  expreaaly  ■llt^ci]  tlitt 
il  h  a  bavdy-haiue.  and  not  that  it  is  suspected  to  be  co.  Tos^i  1ml. 
b.  3,  c.  3. 

But  it  is  net  neceasaiy  to  slate  particulart  in  the  iodiciment,  ai  ibe  iiama 
of  those  who  IVequented  tlie  house,  &c.  I  T.  R.  754;  2  Burr.  1232.  Mi 
the  accond  count,  as  suggested  anlr,  615. 

To  prove  that  a  house  is  b  bawdy-Aoiar,  more  precise  evidence  isrequini 
than  will  suffice  fur  a  conviction  for  keeping  a  duoTtUrly  hoia 


Evidence  of  particular  instances  of  illicit  intercourae  may  be  given  b»- 
der  the  general  charge;  2Atk.  339;  it  is  not  however  Ttetxaamryta  prove  ■!■> 
ftequcnw  the  house,  iiir  that  may  be  impossible :  and  if  bov  unbiovii  pB- 
sons  are  proved  to  be  there,  behaving  disorderly,  it  ia  suflicietit  to  su^nl 
the  indictment.  1  T.  R.  7S4. 

OMbnn.  The  indichneni  is  removable  at  the  instance  of  the  prosecutor,  but  Do(<f 

the  defendant.  5  T.  R.  62G.     See  Cininait,  Vol.  1. 

F^ioimm.  Offenders  of  this  kind  are  punishable  not  onlj'  with  line  and  imnci— ■ 

ment,  but  alaowith  such  infamous  punishment  as  to  tbe  Court  in  ilsdiaen- 
tion  shall  seem  proper.  1  Jfate/r.  e.  .'S,  i.  5 

By  the  3  Geo.  I  v.  c.  114,  the  party  convicted  of  keeping  a  common  hao^ 
or  other  disorderly  house,  may,  as  llie  {iotirt  shall  think  til,  be  aeoUncedk 
impriaonmcnt,  wilh  hard  labour,  for  any  term  not  eicceeding  the  term  iol 
which  the  Court  may  now  imprison  for  such  iifiencei,  either  iu  oddiliai  tt 
□r  lieu  of  any  other  punishment.     See  title  I^Ull  Xobintr,  Vol.  il. 

OMfeHupmii-  The  5  Ceo.  IV.  c.  83,  a.  3,  4,  6,  relate  to  the  treuluient  aa  ramnb  of 

M^  vaenBU.  comnion  prostitules,  &c.  found  parading  the  streets.  Sec  ace  title,  FmiatSi 
Vol.  V. 

DboMur)}  houHs.  For  other  laws  relative  to  tiuorderlii  houses,  and  the  itnts.  25  Gcft  IL 
c.  3(i,  s.  i.  6,  nnd  .^8  Geo.  III.  c.  70,  s.  7,  for  eueour^nE  nnMcnliM 
against  jwnnn^  keeping  bawdy-houaea,  or  other  dinorderiy  hotuei,  k 
title  BtaoRittfp  ^ntM,  Vol.  1. 

JFonns. 

(No.  1). 

ConrnlUHnl  Ax  Conunencement  as  ante,  p.  359,  tonn  (No.  I).] — «  S^,  at   g^i.,  on  ■  mrUt 

BfOitag  lb*  per-     jjubUc  lad  mmrnoii  highway  thtre  lihmle,  n   fftrjrrrn-nrr  nftfuwi  fn^i   nijii^i^ 

"^  mr  lord  Uu  King  then  and  there  being,  laiatcjuib/,  mckedlg,  omit  ie<mdaiamt^  M 

ttpatt  la  the  cmv  of  the  tatdpertoat  »  preitnl,  lit  bodjf  ladprTmt  iff  him  Un  mi 

C.  D.,  naked  and  tmcottred,  fir  tht  tpact  iftnu  hour.     Amdyvti  tkt  tad  kttfe,  l/c 

[Condude  as  !»<<,  p.  SSd,  farm  (No.  1}.] 

(No.  a).       . 

.     THE  jtrrori  Jor  rmr  lard  Ike  King  mftH  iMr  Bath  fretau,  ttafC  A,  Ui 

B^  Ifc.,  being  a  lamdalimt  and  evil-ditpBted  perten,  and  deviamg,  rimtiivinM.  md  to- 
teadiHg  Iht  tmiralt  i^divm  liege  nbjecti  cif  air  lord  Ike  King  to  debmuA  and  emr^ 
m  iie.,ml  t/e.,  uilh  force  and  omu,  on  a  nrton  public  and  i  iiaiimii  '"Uliiaa,  akn 
tUtuite,  in  the  pretenee  cf  daeri  liege  lahjeeti  if  oar  soU  Itnl  Iko  King  Atas  md 
Ikere  being,  md  wilhin  tight  and  vietu  of  dintrt  ether  liege  tntftcte  ^oar  laid^ 
Ike  King,  in,  along,  and  on  the  laid  kightnay  then  and  there  b^ng,  t<«ning,  aid  tr 
polling,  Hnlaii^llj/,  wickrdli/,  and  icrmdaUmilif  did  tipoie  Ic  the  tietr  id  thi  ml 
peraoni  to  preient,  and  n  being,  palling,  and  repailh^  ai  aforeaaidt  the  &04iV  amipw^ 
ten  if  him  Iheiaid  C.  D.,  naked  and  mncooertd,  for  s  long  ipem  ijf  lim^  to  ml,ff 
llutpaee  oftaohmrt  Iken  J6Uomng,lo  Ike  great  tcaidalefUu  oaUUtga  m^itbl/ 
oar  ittid  lard  the  King,  to  Ike  manifal  com^tion  if  Ikrir  •mtoIi,  in  rsntiai^  di^ 

(a)  See  other  romu,  £  CkU.  C.  L.  39,  ftc. 
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setid  lord  the  King  and  his  lawst  to  the  evil  example  of  all  others,  and  against  the  forms. 

peace  of  our  said  lord  the  King,  his  crown  and  digtUty, 


(No.  3). 

Commenceroent  tAante,  p.  259,  form  (No.  1).] — on  S(C.,  at  i^c  unlaufiilly  did   CommitmflBt  for 
keep  and  mainittin  a  certain  common,  iU-govemed,  and  disorderly  house ;  and  did   keeping  a  iNiwdy 
C€uue  certain  persons,  as  well  men  as  women,  of  evil  name  and  fame,  and  of  dishonest    """''^ 
conversation,  to  frequent  and  come  together  in  the  said  house,  and  there  to  be  and  re- 
main  drinking,  tippling,  whoring,  and  misbehaving  themselves.    And  you  the  said 
keeper,  Sfc.  [Conclude  as  ante,  p.  259,  form  (No.  1).] 


(No.  4). 

,     THE  jurors  for  our  lord  the  King  upon  their  oath  present,  that  C  D,,  late   indictment  for 

of  S^.,  on  S^.,  and  on  divers  other  days  and  times,  between  that  day  and  the  day  of  keeping  «  bewdy 

taking  this  inquisition,  with  force  and  arms,  at  S^c.  (^foresaid,  a  certain  common  baw'   "^'^"^ 

dy  house,  situate  at  ^c,  unlawfully  and  wickedly  did  keep  and  maintain;  and  in  the 

Maid  house,  for  filthy  lucre  and  gain,  divers  evil-disposed  persons,  as  well  men  as  wo- 

men,  and  whores,  on  the  days  and  times  aforesaid,  as  well  in  the  night  as  in  the  day, 

there  unlawfully  and  wickedly  did  receive  and  entertain  ;  and  in  which  said  house,  the 

said  evil-disposed  persons  and  whores,  by  the  consent  and  procurement  of  the  said  C. 

J},,  on  the  days  and  times  ^foresaid,  there  did  commit  whoredom  and  fornication, 

whereby  divers  unlawful  assemblies,  riots,  routs,  affrays,  disturbances,  and  violations 

of  the  peace  of  our  said  lord  the  King,  and  dreadful  filthy  and  lewd  offences  in  the  same 

house,  on  the  days  and  times  aforesaid,  as  well  in  the  night  as  in  the  day,  were  there 

committed  and  perpetrated,  to  the  great  damage  and  common  nuisance  ^all  the  liege 

subjects  of  our  said  lord  the  King,  in  manifest  destruction,  ruination,  and  subversion 

of  youth,  and  other  people,  in  their  manners,  conversation,  estate,  and  obedience,  and 

engainst  the  peace  of  our  said  lord  the  King,  his  crown  and  dignity.  [Add  a  count  for 

keeping  a  disorderly  house,  as  infra,  (No.  5).] 


(No.  5). 

.     THE  jurors  for  our  lord  the  King  upon  their  oath  present,  that  A.  O.,    Indictment  for 

late  of  ,  in  the  said  county,  [^Uibourer'},  on  the  day  of  fin  the  hST  *%?  *^' 

year  of  the  reign  of  ,  and  at  divers  other  times,  as  well  before  as  after,  unth  force  ^  «»«■•  l«  )• 
and  arms,  at  ,  aforesaid,  in  the  county  cforesaid,  did  keep  and  maintain,  and  yet 
doth  keep  and  maintain,  a  certain  common,  ill-governed,  and  disorderly  house,  and  in 
the  said  house,  for  his  own  lucre  and  gain,  certain  evil  and  ill'disposed  persons,  as 
taell  men  as  women,  of  evil  name  and  fame,  and  of  dishonest  conversation,  to  frequent 
and  come  together,  then  and  the  said  divers  other  times,  there  unlawfully  and  wAfuUy 
did  cause  and  procure ;  and  the  said  men  and  women,  in  the  said  house,  at  unlaw- 
ful times,  as  well  in  the  night  as  in  the  day,  then  and  the  said  other  times,  there  to  be 
and  remain  drinking,  tipling,  whoring,  and  misbehaving  tltentselves,  unlawfully  and 
urilfuUy  did  permit,  and  yet  doth  permit,  to  the  great  damage  and  common  nuisance 
of  all  the  suljects  of  our  said  lord  the  King,  and  against  the  peace  of  our  said  lord  the 
King',  his  crown  and  dignity. 

(No.  6). 
THE  jurors  for  our  lord  the  King  upon  their  oath  present,  that  C,  D,,  late  qf  indictment  for 


4'c.,  being  a  person  of  such  wicked,  depraved,  and  abandoned  mind  and  disposition,  and  puUlshing  obscene 
intending  to  debauch  the  morals  of  the  subjects  of  our  lord  the  King,  to  unt,  on  Sj^,  prints  (6). 
with  force  and  arms,  at  S^c,  unlawfully,  wickedly,  deliberately,  and  advisedly,  did 
utter  and  publish  divers,  to  unt,  six  obscene,  filthy,  and  indecent  prints,  representing 
men  and  women  in  attitudes,  situations,  and  practices  of  great  and  scandtdous  ob- 
scenity, lewdness,  and  indecency,  to  the  great  scandal  aiui  subversion  of  religion  and 
good  order,  to  the  corruption  of  the  morals  of  the  said  subjects,  to  the  evil  example  of 
all  others,  and  against  the  peace  of  our  said  lord  the  King,  his  crown  and  dignity. 

(a)  See  other  forms,  ante,  IBiSOrBfrlS         (b)  See  other  forms,  2  Chit.  C.  L.  42, 
H^fC,  Vol.  f.  &c. 
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AFFECTING 
INDIVIDUALS. 


Any  slander,  either  expressed  in  printing,  writing,  signs,  or  pictures,  Nature  of  die 
tending  either  to  blacken  tne  memory  of  one  that  is  dead  or  the  reputation  ****** 
of  one  who  is  alive,  and  to  expose  him  to  disgrace,  ridicule,  or  contempt,  is 
indictable,  though  it  do  not  impute  any  specific  crime  punishable  in  the 
temporal  Courts.  Thus,  to  write  that  a  person  is  a  swindler  or  hypocrite, 
or  that  a  woman  has  been  guilty  of  fornication,  or  that  a  man  is  an  itchy 
old  toad,  or  the  like,  is  libellous  and  indictable.  See  1B,^P.  331 ;  2  Ja. 
Bla,  532;  2  Wiis.  404;  1  T.R.  748;  Hard.  470;  HoU's  Rep.  654;  Thor- 
ley  V.  Lord  Kerry,  4  Taunt.  355.  In  a  late  case,  it  was  held  a  libel  to 
publish  of  a  stage  coachman  that  he  had  been  guilty  of  gross  misconduct, 
and  insulted  two  females  in  a  barefaced  manner.  Clement  v.  Chivit,  9  B. 
^  C.  172.  So,  it  is  a  libel  to  charge  a  person  with  a  gross  want  of  feeling; 
H'eaver  v.  Lloyd,  1  Chit.  Rep.  480;  2  B.  ^  C.  678;  4  D.  ^  R.  230,  S.  C; 
or  with  wanting  discretion.  In  Tabart  v.  Upper,  5  Biny.  1 7,  it  was  held 
a  libel  to  publish  of  a  l^otestant  archbishop  that  he  attempted  to  con- 
vert Catholic  priests  by  offers  of  money  and  preferment  So,  in  Havre  v. 
WiUon,  9B.4'C.  643,  it  was  considered  a  libel  to  impute  to  a  landlord  that 
he  coUuded  with  his  tenant,  an  insolvent,  in  putting  m  a  distress  to  defraud 
creditors. 

Wherever  an  action  will  lie  for  a  libel  without  laying  special  damages, 
an  indictment  is  sustainable.  5  Co.  1256. 

It  is  a  libel,  though  the  defamatory  matter  therein  be  not  expressed  in .  Irony, 
direct  terras,  but  merely  in  a  scoffing  and  ironical  manner;  as  where  a  per- 
son proposes  one  to  be  imitated  for  his  courage,  who  is  known  to  be  a  great 
statesman,  but  no  soldier;  and  another  to  be  imitated  for  his  learning,  who 
is  known  to  be  a  great  general,  but  no  scholar;  and  the  like:  which  kind 
of  writing  is  as  well  understood  to  mean  oiily  to  upbraid  the  parties  with 
the  want  of  these  qualities,  as  if  it  had  directly  ana  expressly  done  so.  1 
Hawk.  c.  73,  8. 4.  And  from  the  same  foundation  it  hath  also  been  resolv- 
ed, that  a  defamatory  writing,  expressing  only  one  or  two  letters  of  a  name, 
in  such  a  manner  that,  from  what  goes  before  and  follows  after,  it  must 
needs  be  understood  to  signify  such  a  particular  person,  in  the  plain,  obvi- 
ous, and  natural  construction  of  the  whole,  and  would  be  perfect  nonsense 
if  restrained  to  any  other  meaning,  is  as  properly  a  libel  as  if  it  had  ex- 
pressed the  whole  name  at  large ;  for  it  brings  the  utmost  contempt  upon 
tlie  law,  to  suffer  its  justice  to  be  eluded  by  such  trifling  evasions :  and  it  ii 
a  ridiculous  absurdity  to  say,  that  a  writing,  which  is  understood  by  every 
the  meanest  capacity,  cannot  possibly  be  imderstood  by  a  judge  and  jury.  1 
Hawk.  c.  73,  ».  4;  and  see  Hobarft  Rep,  215. 

A  greater  latitude  of  observation  has,  however,  been  allowed  on  hooki  criticbm  on 
than  on  characters.  When  a  work  is  sent  into  the  world,  the  author  sub-  *wokt,  &c 
jects  it  to  fair  and  impartial  criticism.  ''That  publication,"  said  Lord 
Ellenborouyh,  **  I  shall  never  consider  as  a  libel,  which  has  for  its  object 
not  to  injure  the  reputation  of  any  individual,  but  to  correct  misrepresen- 
tations of  fact,  to  refute  sophistical  reasonings,  to  expose  a  vicious  taste  in 
literature,  or  to  censure  what  is  hostile  to  morality."  Tabart  v.  T^per, 
1  Camph.  352.  For  this  purpose,  the  critic  may  employ  ridicule  however 
poio^nant;  see  the  notes  in  1  Camp6.  357;  and  it  is  even  allowed  to  at- 
tack the  author  himself,  so  far  as  he  has  mixed  himself  up  with  the  com- 
position he  has  thought  fit  to  publish;  but  the  moment  uie  critic  travels 
from  the  book  to  follow  the  writer  into  his  private  life,  and  leaves  his  work 
to  attack  his  character,  the  criticism  becomes  libellous.  Carr  v.  Hood, 
1  Campb.  355;  Stuart  v.  LoveU,  2  Stark.  Rep.  93;  3  Chit.  C.  L.  869. 

A  fair  and  candid  comment  on  a  place  of  public  entertainment,  in  a 
newspaper,  is  not  a  libel.  1  Esp,  Rep.  28. 

It  is  not  a  libel  fairly  to  comment  on  a  petition  relating  to  matters  oi 
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■ 

AffBonvo      0Mi0nl  intem^  wUdi  has  b6eii  pcMUtad  to  IwiMUMBft 
iMPinPDALfc    J)mmy.Ander90ti,E.fM.C.N.P.tB7;  ZBm^SB. 

Aitoftcriticinnoaftpictiira^Me  Jf.^'Jf.  CL  JT.P.lSr* 

In  order  to  eonttitnta  the  wiilimf »  fibd  n  faiiHctolJii  oflhiofc  ik  wmA 
himi  iMen  written  or mbluhed  wiA  mSm.  1  Bk  5  MUW. 

TlieTeiypttliUehingfli  the  Iflbdl,  howiifwr,iiji'Mwi>hA  ^liiliiirieef  awii^ 
end  will  reqniie  the  defendant  to  whnt  tiie  fmiuniiUun  af  it  SeeCRIi. 
CteM  X«v  «im{  JS^Mte,  190  to  19S. 

On  en  indietment  fire Ubd  on  iStm  IKbig,  lAmnm  fhrnfatf,  hKriagn/mti 
fcreconeiderahie  time,  letpned  into  Coort,  end  deeiied  tp  knour  wnetoit 
wae  neeeanarv  that  there  ihoold  be  e  maJHdiwe  fatontiow,  Sn  oedertoc*- 
etitnte  m  HbeC  to  which  the  jndge  enewered, «  Tht  man  who|iiiliHihia*i 
derone  matter,  calmlatwi  to  defeme  enothery  wnud  ie  jm  wmaud  to  hm  hr 
tended  to  do  that  which  the  pnldicalion  is  cehmlated  to  bring  dbanl» 
be  cen  ihew  the  oontmy ;  end  it  is  for  him  to  dbew  flw  ooati 
bdd,  that  this  enswer  was  ooneet  in  point  of  lew,  nnd  dinft  die 
bound  tosnswer,  in  the  effirmative  or  negative,  tbe  ebeCraet  _ 
him;  end  esmming  that  e  TnaKdnns  intention  is  neceeaMy  to 
libd,  thet  intention  is  to  be  infeired  from  the  mieefaievoaB  tam 
pobBcetion  itsdf,  unless  the  defendent  shews  somethiig  to  nbot 
ence;  end  therefore,  that  the  publication  of  e  Kbdof  miseldBfanB 
having  been  proyed,  end  the  cufendant  not  having  ahewn  that  be. 
it  from  anthoritjr  as  pretended — the  juiy  were  boimd  to  find  Ifaal  be  wkr 
Hshed  it  with  e  malicious  intention.  B.  r.  Jlsrv^  2  H.  4>  aSft7;  3]X| 
JI.464^S.C.;  end  see  311. 4*  C.  584;  Hmn  w.  Wibom,  9  B.  ^  a^A 

A  pnUieation,  thon^  defiunatoiy,  jret,  if  written  bomm  JUt,  or  in  esuA* 
dence,  or  with  e  view  of  investigatmg  e  frct^  in  wiiidi  Ifae  paitf  vmUif  # 
b  interested,  is  not  e  libeL    As  where  e  master  yvee  m  eoerect  uliwilar  d 


eservant  upon  an inquinr  made  to  him  relative  to  the  dmnctor.  Bmmim 
r.LeBreUm,^  Bmr.iilS;  PiOHtm r.  Jmm,  B  B.  ^  C  5H;  Omt. 
4f$dk,9B.fC.M»i  lJf.d-P.33, 692, 61  ;jMil|SMNattl,yoL ¥.&«&; 

A  l^ter  writt^  oonfidentiany  to  persons  who  employed  A.  ae  tnov  sd^ 
citor,  conveying  chaiges  injurious  to  bis  professional  uiaractor,  in  the  ■•- 
nagement  of  certain  concerns  which  they  intrusted  to  him,  and  in  whidi  A, 
the  writer  of  the  letter,  was  likewise  interested,  was  holden  not  to  be  a  libd. 
1  Campb.  267. 

So,  where  an  advertisement  was  published  by  the  defendant  at  the  inrii- 

Sition  of  A.,  the  plaintiff  s  wife,  for  the  purpose  of  ascertainiiiff  whete 
eplaintiff  had  another  wife  living  when  he  married  A.,  it  was  beM  no HbeL 
4  Esp.  191. 

Where  a  petition  was  addressed  by  a  creditor  of  an  officer  in  the  army  Is 
the  secretary  at  war,  bona  fide,  and  with  a  view  of  obtaining,  tbrongh  lii 
interference,  the  payment  of  a  debt  due,  and  containing  a  stotement  of 
facts,  which,  though  derogatoxy  to  the  officer's  character,  the  creditor  be- 
lieved to  be  true,  it  was  held  no  libel.  Fairman  v.  Ives,  5  B»  ^  A.  642;  1 
Z).  ^  R.  252,  S.  C. 

The  following  words,  "  The  Reverend  John  Robinson  and  Mr.  James  Bih 
binson,  inhabitants  of  this  town,  not  being  persons  that  the  prmnietocB  saA 
annual  subscribers  think  it  proper  to  associate  with,  are  excluded  this  vnam^ 
published  by  posting  a  paper  on  which  they  were  written,  purporting  to  be  a 
regulation  of  a  jwrticular  society,  have  been  held  no  libeL  1  Pnee,  1 1 .  Bat  sa 
advertisement  m  a  public  newspaper,  strongly  reflecting  upon  the  character  of 
an  individual  who  nas  been  declared  a  bankrupt,  is  libelloua,  sJthongh  pub- 
lished with  the  avowed  intention  of  convening  a  meeting  of  creditors  fiir  tbe 
purpose  of  consulting  upon  the  measures  proper  to  be  adopted  for  tbeureeB 
security,  if  the  leg^  object  might  have  been  attained  by  means  less  ii^ 
rious.  Brown  v.  Croome,  2  Stark.  Rep.  297 ;  and  see  a  case  1  M.^P.  31 
As  to  the  nublication  of  proceedings  in  Courts  of  justice,  see  po$t,  sl 
621, 
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It  matters  not  whether  the  lihel  he  true,  or  whether  the  party  against      afpbctino 
whom  it  is  made  he  of  good  or  had  fiune :  for,  in  a  settled  state  of  govern-    individuals. 
ment,  the  party  grieved  ouf  ht  to  complain  for  any  injury  done  to  him  in  the  Truth  of  libel, 
ordinary  course  of  law,  and  not  hy  any  means  to  revenge  himself,  either  hy 
the  odious  course  of  lihelling,  or  otherwise.     But  this  is  to  he  understood, 
when  the  prosecution  is  hy  information  or  indictment :  hut  in  an  action  on 
the  case,  which  is  to  repair  the  party  in  damages,  the  defendant  may  justify 
the  truth  of  the  facts,  and  shew  that  the  plaintiff  hath  received  no  injury.  5 
Rep.  125 ;  3  Bla.  Com.  126. 

Another  reason  against  admitting  the  truth  of  a  lihel  in  answer  to  an  in- 
dictment for  it  is,  that  libels  tend  to  a  hreach  of  the  peace.  5  Rep.  125 ;  4 
B.^A.95;  1  Sound.  132.  But  the  Court  of  King's  Bench  will  not  grant 
a  criminal  information  for  a  lihel,  without  the  fullest  and  most  explicit  de- 
nial on  oath  by  the  complainant,  of  all  the  charges  which  the  libel  contains ; 
and  it  seems  that  the  defendant,  in  an  information  for  a  libel,  may  prove  the 
truth  of  the  matters  alleged  to  be  false  and  libellous.  R.  v.  Braaleyy  1  M. 
^  JR.  M.  C.  387. 

It  is  a  libel  to  publish  in  a  newspaper  a  story  of  an  individual,  calculated  Story  imbiuiMd 
to  render  him  ludicrous,  although  ne  may  have  told  the  same  story  of  him-  kJ^Jj?*^'*'^ 
self.  Cook  V.  Ward,  6  Ring.  409.  ^^' 

Matter,  though  defamatory,  if  contained  in  any  proceedings  used  in  a  re-  Prooeedingt  in 
gular  course  of  justice,  is  not  a  libel.  1  Lev.  240  ;  1  Saund.  132  ;  1  Hawk.  Court* 
c.  73,  9.  8.  Therefore,  nothing  can  be  charged  as  libellous,  which  is  con- 
tained in  a  petition  to  either  House  of  Parliament,  however  it  may  affect  in- 
dividuals. 1  Lev.  240;  1  Saund.  132.  And  the  delivering  of  printed  copies 
of  the  petition  to  all  the  members,  and  the  necessary  exposure  of  the  manu- 
Bcript  to  the  compositors  and  other  workmen  concerned  m  printing  it,  are  not 
indictable  offences.  1  Lev.  240 ;  1  Saund.  133.  And  the  reason  of  this  is 
manifest,  because  the  Courts  of  justice  and  the  great  council  of  the  state  are 
the  constitutional  tribunals  to  which  grievances  should  be  preferred ;  and  to 
bring  alleged  wrongs  under  their  notice,  is  to  support  and  not  to  break  the 
peace;  since  their  discussion  puts  an  end  to  the  dispute.  But  it  is  contended 
by  Hawkins,  that  where  it  appears  from  the  whole  circumstances  of  the 
case,  that  the  prosecution  is  commenced  for  the  mere  purpose  of  libelling, 
and  without  any  intention  to  proceed  in  it,  such  an  abuse  and  mockery  of 
public  justice  should  not  become  a  shelter  for  the  guUt  which,  in  reality, 
they  increased.  1  Hawk.  c.  73,  «.  6  ;  3  Chit.  C.  L.  870. 

li  a  court  martial,  after  stating  in  their  sentence  the  acquittal  of  an  offi- 
cer against  whom  a  charge  has  been  made,  subjoin  thereto  a  declaration  of 
their  opinion  that  the  charge  is  malicious  and  groundless,  and  that  the  con- 
duct of  the  prosecutor  in  falsely  calumniating  the  accused  is  highly  inju- 
rious to  the  service,  it  is  no  libel,  though  the  president  of  the  court  martial 
deliver  such  sentence  and  declaration  to  the  judge  advocate.  6  Eep,  Rep. 
63;  2NewRep.Z^\. 

As  to  the  publication  of  proceedings  in  Courts  of  justice,  it  seems  that  if  the  PubUcatkm  of 
matter  published  be  of  a  scandalous,  blasphemous,  or  indecent  nature,  though  ^2^*°^  ^ 
indeed  it  be  a  true  and  correct  account  of  what  passed  in  the  Court,  it  is  a 
libellous  publication,  and  indictable.  See  R.  v.  CanUe,  3  B.  ^  ^.  167 ;  \  M,^ 
S.  279. 

A  publication  of  defamatory  matter,  which  took  place  on  ex  parte  proceed- 
ings, as  at  a  public  office,  or  coroner's  inquest,  or  the  like,  is  indictable.  Dun- 
can V.  Thwtutes,  3  B.  ^  C.  556;  5  £sp.  123 ;  2  Campb.  563;  R.  v.  Fleet, 
IB.^A.  379 ;  LewU  v.  Walter,  4  B.  ^  A.  218. 

And  a  publication  of  proceedings  in  a  Court  of  justice  containing  de&mar 
tory  matter,  would  be  a  libel,  if  the  account  be  highly  coloured  or  false,  2 
Mad.  118;  7  East,  493,  or  be  commented  upon  with  injurious  remarks; 
Lettfis  V.  Clement,  Z  B.  ^  A.  702;  7  East,  493;  R.  v.  Fleet,  I  B.  ^  A. 
379 ;  2  Campb.  570 ;  5  Esp.  123 ;  or  where  it  does  not  set  forth  all  the  ma- 
terial evidence ;  6  Bingh,  213;  or  where  the  publication  is  not  for  the  mere 
purpose  of  publishing  the  account,  but  expressly  for  libelling  the  party,  or 
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libel. 


AFFECTIMU 
IMblVIDUALS. 


u:  I£ 


fur  the  vehicle  of  blasphemy,  bee.    B.  v.  Carlile^  3  ^.  4r  A.  16} 

Rep.  288;   1  Sound.  131,133. 

And  if  libellous  matter  be  stated  before  a  magistrate  not  acting  in  d 
charge  of  his  ministerial  fimctions,  the  publication  of  it  in  writing  gbiui 
be  justified  on  the  ^irround  of  its  being  a  ccnrect  report  of  the  procecdin 
McGregor  v.  Thwaitea,  ^  D.  ^  R.  695 ;  3  ^.  4-  C  24,  S.  C. :  3  Chit.  t. 
876. 

<)n  boitk;*  of  men,       Qn  Bodies  of  Men,  ^.] — Publicationi  casting  general  delamaton-  imp 
anUfevcni  er-      ii^^^Qg  o,|  ^  particular  body  of  men,  though  no  particular  individuili « 

pointed  out,  ore  indictable,  because  such  writings  have  a  tendency  to  i 
fluencc  and  disorder  society,  and  to  raise  tumults  and  disorders  among  di 
ferent  classes  of  jieople.  K.\.  Odforn,  2  Barnard.  138,  166;  Kd.'S^i 
183;  sed  ride  3  Salk.  224. 

In  a  late  case,  the  Court  granted  a  criminal  information  against  the  pd 
lishcr  of  a  newspaper,  for  a  libel  reflecting  on  the  clergy  of  a  partictilar  i 
ocese,  and,  generally,  upon  the  church  of  England,  though  no  iadiridB 
prosecutor  was  named,  und  though  the  libellous  matter  was  not  nnativ^ 
by  affidavit.  And  it  was  there  considered  suflicient  to  state  the  pubucsoi 
by  the  defendant.  R.  v.  Wimama,  I  D.^R.  197;  &  B.  ^  A.  595,  S.  C(a). 
A  publication,  stating  that  *'  unarmed  and  unresisting  men  hod  beenish 
manly  cut  down  by  the  dragoons,"  is  a  libel  upon  the  King's  troops,  1 
though  no  particular  dragoons  or  troojM  were  defined  in  it.  R.  r.  Auici 
\B.^A.  314 ;  and  see  R.  v.  CMeU,  5B.^J.  595. 

Aijainiit  (icccnsc  Afjalmt  Dead  Persotu] — A  libel  on  a  deceased  person,  if  it  have  ■  tu 

rCT««»*-  dency  to  create  a  breach  of  the  i>ence,  by  inciting  the  friends  and  reiitiTtf 

the  deceased  to  avenge  the  insult  offered  to  the  family,  is  indictaUe.   1 


(a)  R,  V.  miliamt,  5  B.SfA.  505 ;  1 
I),  bf  It.  197,  S.  C.  A  rule  ni$i  had  been 
obtaim?d  fur  filing  a  criminal  information 
against  ihc  defendant,  fur  un  alleged  li- 
bel upon  the  elcrgy  of  the  dio(V»e  of 
Duihaii).  The  ])ublieatiun  stated,  that, 
upon  the  diath  of  her  late  Majes'ty,  none 
of  the  hi'll>  in  the  several  churches  at 
Durham  were  tolled.  It  ascribed  this 
oniisNion  to  the  clergy,  and  then  pro- 
ceeded to  make  some  very  severe  obser- 
vations on  that  body.  The  rule  was 
obtained  upon  aHidavits,  stating  the  pur- 
chase of  the  newspaper  containing  the 
libel,  and  that  the  defendant  was  the 
proprietor  or  publisher  of  the  paper. 
llruufiham  and  TV/r/i  r  >heuod  (•au>e,  and 
urged,  that  the  Court  would  not  grant 
a  criminal  information  for  a  public  libel, 
upon  the  application  of  an  unknown 
private  ])rosecutor,  and  without  any  affi- 
davit of  the  charge  being  untrue.  Scar- 
htt  and  Thulalf  cottfra. — The  Court  have, 
in  many  instances,  granted  informations 
for  libels  on  anund)erof  indixiduals.uitb- 
outreipiiring  any  affidavit  of  the  faUchood 
of  the  charge,  'in  Mich.  T.  13  (Jeo.  II., 
1731^,  such  an  information  was  granted 
against  M.  Jenour,  the  printtr  of  the 
Daily  Advertiser,  for  publishing  a  libel 
against  the  directors  of  the  Last  India 
Company;  and  this  application  was  ^np- 
ported  by  affidavits,  stating  the  purchase 
of  the  uewsi>aper,  and  an  acknowledg- 


ment by  the  defendant,  thsit  be  Ie 
printed  it.  In  Hilary  Term,  28  Geo.  1 
1775,  a  similar  information  was  gnri 
against  A.  Alderton,  for  writing  and  pn! 
li:^hing  a  libel  on  the  ju.scici's  of  the  po 
for  the  county  of  ^^ulTolk,  in  ao  adu 
tisLUient  respecting  ilie  cxpenditurt 
numey  in  the  hands  of  the  ct-uatv  "c 
surer.  The  only  affiilavit  in  supper: 
the  application  was  tl>at  of  the  pris: 
of  the  newspaper — that  he  had  rccv^ 
the  advertisement  from  the  delVrJii 
for  publiciition.  So,  in  Hilary  Ttr 
15  Geo.  III.,  such  an  infonnatioii  < 
granted  against  R.  Holluway  ani 
Allan,  for  printing  and  publishing  a  h! 
upon  the  justices  of  the  peart:  of  '- 
county  of  Middle.sex,  usually  sittin,z, 
rotation,  in  Lichfield->tri'ot,'in  apami^ 
let  entitled  the  Ilat-trip,  charging  tbi 
with  ignorani*c  and  corruption  in  I 
execution  of  their  office.  Thi*  rule  » 
granted,  upon  an  afiiclavit  stating  i 
purchase  of  the  pamphlet  from  out 
the  defendants,  and  that  ihe  other  : 
knowledged  hhnself  to  be  rhe  auMj 
and  that  several  genllouicn,  n.unod,  ui 
ally  sat,  by  rotation,  as  justlcfs,  ;it 
public  office  in  Lirhfiold->irver.  ft 
clear,  too,  from  li.  v.  Osborn,  2  Bam-r 
I08,  106;  2  Swauit.  .503,  that  iIhCu: 
will  grant  a  criminal  information  to? 
libel  reflecting  on  a  public  botly.  Ki 
absolute. 


II.]  lAbels  affecting  the  Public.  633 

such  case,  it  should  be  averred  in  the  proceedings,  and  proved  on  the  triid,       AFPBcnko 
that  the  publication  was  intended  to  create  disturbance,  to  throw  scandal  on     the  pobuc. 
the  fiEunify  or  descendants  of  the  party  accused,  or  to  induce  some  one  to 
break  the  peace,  for  the  purpose  of  vindicating  the  deceased.  R,  v.  Topkam, 
4  T.  B.  126 ;  5  Bep,  125;  3  ChU,  C.  Z.  868. 


II.  %(bA%  oSecthtg  t|^  ^Uic. 

Against  Religion] — Publications  blaspheming  the  Almighty,  or  turn-  Llbds  agsimt  w- 
ing  the  doctrines  of  the  Christian  religion  (which  is  part  of  the  law  of  the  ''s*^* 
land)  into  contempt  and  ridicule^  are  indictable  at  common  law,  as  public 
libels.  Therefore,  a  publication  stating  that  our  Saviour  was  an  impostor, 
a  murderer  in  principle,  and  a  fanatic,  is  a  blasphemous  and  scandalous  li- 
bel, and  indictable  accordingly.  B.  v.  WaddingUm,  1  ^.  ^  C.  26 ;  and  see  R, 
V.  WiUiams,  Holt  on  Libel,  69,  n. ;  R,  v.  WooUton,  Fitxgib.  64;  R.  v.  Taylor, 
Vera,  293 ;  R,  v.  CarUU,  ZB.S^A,  161 ;  and  see  fully,  tit  ISIasp^cmfi,  Vol.  I. 

AoAiNST  Morality] — Publications  subversive  of  morahty,  and  tending  A^daitiiionlUy. 
to  vitiate  and  corrupt  the  minds  and  morals,  or  inflame  the  passions  of  the 
people,  are  libels,  and  indictable  accordingly.   R,  v.  Cwrlj  2  Sir,  788.    See 
iBUuqri^nni;,  Vol.  I. 

Against  the  Kino] — Publications  tending  to  vilify  or  disgrace  the  King,  k^fkunt  Um  Kim^ 
to  lessen  him  in  the  esteem  of  his  subjects,  weaken  his  government,  or  raise 
jealousies  between  him  and  his  people,  are  libels,  and  in£ctable  accordingly ; 
4  Bla,  Com,  123;  as,  a  &lse  publication  that  the  King  is  labouring  under 
mental  derangement;  R.  v.  Harvey j  2B.fC.257;  3D.^R.  464,  S.  C; 
but  a  publication  imputing  mere  error  in  ludgment,  even  to  the  sovereign 
himse^  if  done  **  with  perfect  decency  and  respect,  and  without  any  impu- 
tation of  bad  motives,"  is  not  a  libel.  R.  v.  Lambert,  2  Campb.  402. 

AoAiNST  the  Constitution] — Publications  tending  to  degrade  and  vilify  ApiSmitthtcoiaM' 
the  coHgtUution,  and  to  circulate  discontent  and  sedition  amone  the  people,  ^*'°"* 
are  libels,  and  indictable  accordingly;  as,  a  publication  stating  uiat  the  laws 
of  the  realm  are  contra^  to  the  laws  of  God,  2  Roll.  Abr.  70,  or  any  sedi- 
tious publication.  R,  v.  Marruon,  3  Keb,  841 ;  Vtnlr.  324 ;  Hoii  on  Lib,  88. 

Against  the  Government] — Publications  tendine  to  brinff  the  gOTcm-  Afidnst  the  fo- 
ment in  ^[eneral  into  contempt,  are  libels,  and  indictable  accoraingly.  Thus, 
any  pubhcation  tending  to  persuade  the  people  that  the  govemment  is  mal- 
administered,  and  that  corrupt  persons  are  employed  in  certain  pubUc  star 
tions,  has  been  held  to  be  a  libel  on  the  government.  R,  v.  Tuekm,  HoU^t 
Bep.  424;  2  St.  Tri.  532;  14  How.  St.  Tri.  1095,  S.  C. 

In  a  criminal  information  aeainst  the  defendant  for  publishinff  a  Ubel 
up<m  the  administration  of  the  Irish  government,  and  upon  the  piuuic  ooq- 
duct  and  character  of  the  lord  lieutenant  and  lord  chancellor  of  Ireland, 
Lord  EUenborough,  C.  J.,  in  his  address  to  the  jury,  observed,  '<  It  is  no 
new  doctrine,  that,  if  a  publication  be  calculated  to  alienate  the  afiecttooa 
of  the  people,  b^  bringing  the  govemment  into  disesteem,  whether  the  ex- 
pedient be  hy  ridicule  or  obloquy,  the  person  so  conducting  himself  is  ex- 
posed to  the  inflictions  of  the  law.  It  is  a  crime.  It  has  ever  been  conai- 
dered  as  a  crime,  whether  wrapt  in  one  form  or  another.  The  case  of  the 
King  v.  TWAtn,  decided  in  the  time  of  Lord  C.  J.  HoU,  has  removed  all 
ambiffuity  jfrom  this  question;  and  although,  at  the  period  when  that  caae 
was  oecided,  great  political  contentions  existed,  the  matter  was  not  aoain 
brought  before  the  judges  of  the  Court  by  any  application  for  a  new  triiu.-^ 
No  man  has  a  right  to  render  the  person  or  abmties  of  another  ridiculous, 
not  only  in  publications;  but,  ifthe  peace  and  wel&re  of  individuals  or  of  so- 
de^  be  interrapted,  or  even  exposea,  by  types  and  figures,  the  act,  by  the  law 
of  England,  is  a  libel.  It  has  been  observed,  that  it  is  the  right  of  the  Brit- 
ish subject  to  exhibit  the  folly  or  imbecility  of  the  members  of  the  eovero- 
ment    But,  gentlemen,  we  must  confine  ourselves  within  limits,    fi^  in  so 
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doii^  indifidiMd  ftalliv  « ^^io^Mi  <^M»  tU  loM  «r 
and  tte  oAnot  baooniM  Um  HiJMt  U  pmul  ▼& 


WM  tonBd  gnflty,  but  noi  oriled  ly  ftrjnilgMifc  hMrk^ 
bf  gMwuBtfiaaiitliarof^  Hbilt  wbowm  InnMiBrti 
convielS.  jb.  T.  CM0<L  Aft  M  ZML 114.  a. 


Zm 


liKll^ 


e 


AoAuniT  Fomiiav  GkyTBEVHnm] — ^A  putf  in«f  ba  IndiBlai  all 
nidied  for  m  Hbel  on  » Ibnicii  king  or  gorenimant:  as  in  fhm  enw  «f  JL 
Pdliir,  180S,  JETotTt  r  f  Tft jriwra  flu  ilnfaMliitf  ihiMMiiiiI  a  UIJ  ■  T 
polaoa  BoonMaarte.  AndaaeJI.  v.ni^  llbiiK.  SSl;  JR.T.iyJb%lJ 
Jli^610. 

AoAurn  JuDQaa,  JmuBiy  ftc]— A_ 

jQJMandjuriei^  with  a  Tiew  to  bri^g  bito        

miMiatkn of JQrtiee in tfift ooontayylt a EbdL  ItialacwfliLb 
candomr  and  daoenqr,  to  dheam  flia  niariia  or  Iha  ^mliut  mmja^p  mi 
daoUoQiorajiite.  tL  Y.fniU»  I  (Ump,  999.   fliinaiai  maiiijf  ai 
tfoOy  and  iiBMrtodin  thair  bookiy  tfut  a  pavaoa^  MainaC  wImhb  •  ^ 
laiga  damagei  in  an  action  for  a  maUoooi  proaamliwu,  fc—  bi 
aactfaaorpoblie  joitiovklibaDoiMb  aatondiMr  to  AnwdfaMAlMJ 
&UpKieaadfa^ga.fi.T.ir«(io%a7.1l.l9»;  Wa,  J»^  Camtn^i,  (A,4^ 

Wa  bifo  dmdy  aaan,  tibaft  nara  Tariwl  alandar 
oerning  him  Lb  the  a«eeiition  of  hia  oAoe,  ii  indid 

AoAivar  Panaoiia  m  Poauc  CAFAcima]    Tflirta  on  rTm- 
in  a  pnblie  capacity,  an  regwdad  aa  noraaggimTBtodv  aa  ftaj  IbbI  to 
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daliaa  the  covmniant  by  iiifliwtiML  an  Aoaa  who  aara  Intniatodvttf 
•dminiatraSm  of  pabBo  affldn;  te  aaj  not  onl^  aadaqmr  tiba  pnUe  M 
M  aU  odwr  Ubda  Ah  by  itinhig  19  the  partiaabDnmadia^  eoneam^l^ 
nf  nrmngfr.  Tmt  alin  hmrr  n  tfinrrt  timifimrj  trr  brrmd  in  iTin  iinnfic  a  Mh 
diafargofenion»andin^naAemtoftctioiiandaadteloii.  lJGrfliaft.a:7X.i. 
llto«9.824.  ^ 

UL  aUo  m  liBUt  to  lOd  (a). 

mpoMT,  nroeu-  It  IS  certun,  that,  not  only  he  who  compoaea  a  libel,  or  mocuiai  anod 
'  "^  puSifahcr.  ^  oompoae  it,  bnt  also  he  who  puUishee  or  proeurea  another  to  iwilfth 
ia  in  danser  of  being  puniahed  ror  it;  and  it  is  said  not  to  be  maleri 
whether  ne  who  dinwrses  a  libel  know  any  tbing  of  the  oontento  or  ci 
of  it  or  not;  for  nothing  would  be  more  easy  than  to  publiah  the  most  ti 
lent  papers  with  the  gruiteet  aecnrity,  if  concealing  the  pwport  of  them  fi< 
an  illiterate  puUieher  would  make  hhn  lafe  in  disperaing  &em«  1  Hmmk. 
73,  «.  10. 

Also  it  hath  been  said,  that,  if  he  who  hath  either  read  n  Ubd  HSi^H 
hath  heard  it  read  by  another,  do  afterwards  malicioualy  read  or  repeat  a 
part  of  it  in  the  presence  of  others,  or  lend  or  shew  it  to  another,  he  Mgai 
of  an  unlawful  publication  of  it  1  Hawk,  e,  73,  s.  10. 

Also  it  hath  been  holden,  that  the  copying  of  a  libel  shall  be  a  oondoa 
eTidcnce  of  the  publication  of  it,  unless  the  party  can  prove  that  he  dciivi 
ad  it  to  a  macistarato  to  examine  it.  1  Hawk,  c.  73«  <•  10. 

And  it  hath  been  ruled,  that  the  finding  a  Ifliel  on  a  hiwkaolkir*!  sheK 
a  publication  of  it  by  the  bookseller;  and  that  it  is  no  excuse  to  smt,  that  1 
servant  took  it  into  the  shop  withouit  the  master's  knowledge ;  m  the  li 
presumea  the  master  to  he  acfuainted  with  what  the  servant  doea.  JLy.Dei 
\  Ses9.  Cat.  3^;  20  St,  Drums ;  Com.  Dij^  Libel,  {B  I).  Andaaeastol 
master's  Uahility  for  the  servant's  acts.  ^ttomej^General  v.  ^iWrfipn,  1  TWs 
12^.411;  1  C.^J.220,  S.  C. jpoti,  mmOUi,  xix. 

A  newspaper  proprietor,  also,  is  always  pri$nd  faeU  liable  for  wbalBi 
libel  appears  in  it;  out  he  may,  under  special  circumstances,  rebut  that 
ability.  H.  v.  Chiiehamd  olkerM,  Af. J^ At.  C.^.P.433.  AndaeadAs 
2686;  20Nmo.  SL  7W.  303. 


Copylnaallbel. 


Finding  a  llbd  on 

abookMlkfs 

■hdr. 


Newqispcr  pvo* 
prittor. 


^■«^->*»f- 


(a)  In  JL  ▼.  Bt^rdttt,  A  B.tfA,  95, 
It  was  4iucsdooed  whether  the  wridng 
sod  confoslng  a  libel  with  intent  to  pub- 


lish, but  not  Mtowed  by  IHabliGatioi^  « 
an  indictable  oflbnoew  And  ace  Z  B^k 

717. 


ifL]  Who  are  liable  for  Libel.  625 

The  delivery  of  a  newtpaper  to  the  officer  at  the  stamp  office,  if  a  saffi-       who  are 
cient  publication  of  the  ubel  to  sustaixi  an  indictment  for  it    A.  t.  Am-    li  \blb  roa. 
pA/ft/,  4j8.^C.d5;  6i>.4-Jtl25,S.C. 

And  proof  that  the  defendant  accounted  for  the  stamp  duties  of  the  pa- 
per in  question,  is  proof  of  publication.  Cook  v.  Ward^  6  Bing,  409. 

The  proof  of  publication  of  libels,  contained  in  newspapers,  is  greatly  fa- 
cilitated by  the  statute  38  Geo.  III.  c.  78,  see  title  'NctDSpopcr,  Vol.  III., 
and  pott,  630. 

In  order  to  shew  that  the  defendant  had  caused  a  printed  libel  to  be  in-  Agency, 
serted  in  a  newspaper,  a  reporter  to  the  paper  was  called,  who  proved  that 
he  had  given  a  written  statement  to  the  editor  of  the  newspaper,  the  con- 
tents of  which  had  been  communicated  by  the  defendant  for  the  purpose  of 
such  publication,  and  that  the  newspaper  produced  was  exactly  the  same, 
with  the  exception  of  one  or  two  slight  alterations  not  affecting  the  sense. 
It  was  held,  that  what  the  reporter  published  might  be  considered  as  pub- 
lished by  the  defendant;  but  that  the  newspaper  could  not  be  read  in  evi- 
dence, without  producing  the  written  account  delivered  by  the  witness  to 
the  editor.   Adanu  v  KeUy,  IL  ^  M,  C.  N.  P.  157. 

If  A.  send  a  manuscript  to  the  printer  of  a  periodical  publication,  and  do 
not  restrain  the  printinc^  or  publishing  of  it,  and  the  latter  prints  and  pub- 
lishes it  in  that  publication,  A.  is  liable  as  the  publisher.  5  Dow^  201. 

But  if  a  libel  be  stolen,  this  is  no  publication.  Sembl.  Hob,  62. 

Evidence  that  the  libel  was  written  bv  defendant's  daughter,  who  was  au- 
thorized to  make  out  his  bills,  and  write  his  general  letters  of  business,  is 
not  sufficient  to  charge  the  defendant,  unless  it  can  be  shewn  that  such  libel 
was  written  with  the  knowledge,  or  by  the  procurement  of  the  defendant 
Harding  v.  Greening,  1  Moore,  477;  8  Taunt,  42,  S.  C. 

It  seems  to  be  the  better  opinion,  that  he  who  first  writes  a  libel  dictated  Writfaiff  a  ilbd 
by  ano&er,  is  thereby  guilty  of  making  it,  and  consequently  punishable  for  ^S^^  ^  *°" 
the  bare  writing;  for  it  was  no  libel  till  it  was  reduced  to  writing;  for  the 
essence  of  a  libd  consisteth  in  the  writing  of  it :  if  a  man  speak  such  words, 
unless  the  words  be  put  in  writing,  it  is  not  a  libeL  2Satk,  419;  1  Hawk, 
e.  73,  *.  10. 

Also  it  hath  been  resolved  that  the  sending  of  a  letter  fidl  of  provoking  s«iidiDgapro- 
language  to  another,  without  publishing  it,  is  hishly  punishable,  as  mam-  voUiig  Mter* 
festly  tending  to  a  disturbance  of  the  peace.   1  Saitok,  c,  73, «.  11 ;  2  jSor- 
nard,  102;  11  East,  464.  The  indictment  expressly  alleged  the  intention  to 
be  to  provoke  to  a  breach  of  the  peace.  2  Stark,  245. 

But  it  hath  been  resolved,  that  he  who  barely  reads  a  libel  in  the  pre-  lanocaiUy  icad- 
sence  of  another,  without  knowing  it  before  to  be  a  Hbel,  or  who  is  only  ingsiibeL 
proved  to  have  had  a  libel  in  his  custody,  shall  not  in  respect  of  any  such 
act  be  adjudged  the  publisher  of  it  1  Hawk,  c,  73,  s,  13. 

The  having  in  one's  custody  a  written  copy  of  a  libel,  publicly  known,  is  Having  in  poim»* 
evidence  of  the  publication  of  it.  1  Hawk,  c,  73,  t,  13.    But  this  would  be  •Iod- 
otherwise  if  it  were  not  a  libel  of  such  public  notoriety ;  for,  generally  speak- 
ing, no  man  can  be  charged  with  havtng  a  libel  in  his  possession  with  tniefU 
to  publish  it,  for  the  mere  having  is  no  act  R,  v.  Roaenatein,  2  C,  ^P, 
414;  ante,  624. 

A  person  who,  having  a  copy  of  a  libellous  caricature,  shews  it  to  another  Shcwlngit  to  ano- 
on  bemg  requested  so  to  do,  is  not  thereby  liable  to  an  action  for  maliciously  *'^* 
publishing  it  Smith  v.  Wood,  3  Camp,  323;  sed  qu4sre  as  to  this,  see  it.  v. 
BurdeU,  4B.^A,  95. 

In  the  case  of  R,  v.  Burdett,  4  B,  8fA,  95,  it  was  held,  that  delivering  a  DaUrcring  a  laai- 
libel  sealed,  that  it  may  be  opened  and  published  by  a  third  person  in  a  di»-  ^  ^^*'* 
tant  county,  is  a  publication.  On  an  information  for  writing,  composing,  and 
publishing  a  libel  in  the  county  of  L.  it  appeared  that  the  defendumt,  on  the 
22nd  August,  wrote  and  composed  the  libel  in  L.,  and  that  he  was  seen  in  L. 
on  that  and  ^e  following  day.  On  the  24th,  the  libel  was  delivered  in  the 
county  of  M.  (100  miles  off)  by  A.  to  B.,  being  inclosed  in  an  envelope  ad- 
dressed to  A.,  containing  written  directions  to  A.  to  forward  the  libel  to  B.,  by 
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whom  it  was  sulMequently  published  in  M.  The  envelope  was  open;  and  it 
was  not  proved  that  there  was  on  it  any  trace  of  a  seal  or  post-man.  A.  w» 
not  called  at  the  trial  as  a  witness  by  either  party;  nor  was  it  proved  tint  k 
was  a  resident,  or  had  been  about  that  time  in  L. :  Held,  by  diree  joitien 
{dmentienU  Bayley^  J.)»  that  this  was  evidence  on  which  the  juiy  mi^ 
properly  be  left  to  presume  that  the  libel  was  delivered  open  to  A.  m  L 
Held,  also,  by  three  justices,  (BayUjf^  J^  dMiaHie)^  that  a  delirny  n 
the  post  office  in  L.  of  a  sealed  letter,  inclosing  a  libel,  is  a  puUicalioo  of 
the  libel  in  L.  Held,  also,  by  three  justices,  (Baylev^  J.,  dubUamte)  where 
a  defendant  writes  and  composes  a  libel  in  L.  with  the  intent  to  puUi^Ji, 
and  afterwards  publishes  it  in  M.,  that  he  may  be  indicted  for  a  mi^jt^ma. 
nor  in  either  county. 

Every  copy  of  a  libel  sold  by  a  defendant  is  a  aeparate  pubUcatioD,  ud 
subjects  him  to  a  distinct  prosecution;  and  therefore  the  defendant  nujbt 

Srosecuted  by  an  information  filed  by  the  Attomey-^neral,  although  ann- 
ictment  has  been  brought  on  the  prosecution  of  a  mfierent  person,  lor  pob- 
lishing  different  copies  of  the  same  libeL   R,  v.  CarliU,  1  CkU,  Rep.  451. 
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IV.  ^oiDH  of  justices  to  appttj^enDr  %j£bt\ln%. 

The  following  is  the  opinion  of  the  Attorney  and  Solicitor-genenl  n 
1817,  on  a  case  officially  referred  to  them  by  the  secretaiy  of  state  for  the 
home  department.     It  will  also  be  found  in  3  Burn's  •/.,  24tJk  ed, 

"  We  arc  of  opinion  that  a  warrant  msy  be  issued  to  apprehend  a  ptity 
charged  on  oath  for  publishing  a  libel,  either  by  the  secretary  of  stitfe,  i 
judge,  or  a  justice  of  the  peace  (a). 

"  With  respect  to  the  secretanr  of  state  in  the  case  of  Entick  v.  Cmnm^ 
as  reported  by  Mr.  Hargrave,  though  the  Court  were  of  opinion  the  wm- 
rants  which  were  then  the  subject  of  discussion  were  illegal,  yet  Ld.  te- 
den  declared,  and  in  which  he  stated  the  other  judges  agreed  with  hiiii,th« 
they  were  bound  to  adhere  to  the  determination  of  the  Queen  v.  Derif,  ui 
the  King  v.  Earhury  ;  in  both  of  which  cases  it  had  been  holden,  that  it  wiS 
competent  to  the  secretarj'  of  state  to  issue  a  warrant  for  the  appn-hcnskc 
of  a  person  charged  with  a  scandalous  and  seditious  libel,  and  that  thev.tb 
judf^es,  liad  no  right  to  overturn  those  decisions  (b). 

"  With  respect  to  the  power  of  a  judge  to  issue  such  warrant,  it  appear 
tons  that  at  all  events,  under  the  statute  of  48  Geo.  III.  c.  38,  a  jud^eb* 
such  power,  ujM)n  an  affida\'it  being  made  in  pursuance  of  that  act.  AjuA? 
would  probably  expect  that  it  should  appear  to  be  the  intention  of  the  At- 
toniey-general  to  hie  an  informaticm  against  the  person  chargtnl. 

"  With  respect  to  a  justice  of  the  peace,  the  decision  of  the  Court  of  0»R- 
moii  Pleas,  in  the  case  of  Mr.  Wilkes^  libels,  only  amounts  to  this — ^TliatbV 
is  not  such  an  actual  breach  of  the  peace  as  to  deprive  a  member  of  Pan^a- 
ment  of  his  privilege  of  Parliament,  or  to  warrant  the  demanding  sureties  vit' 
the  peace  from  the  defendant;  hut  there  is  no  decision  or  opinion  that  o  jus- 
tice of  the  peace  might  not  apprehend  any  person  not  soprix-ilegcd,  and  df 
mand  bail  to  be  given  to  answer  the  charge.  It  has  certainly  been  th- 
opinion  of  one  of  our  most  learned  predecessors,  that  such  warrants  mavlr 
issued  and  acted  upon  by  justices  of  the  peace,  as  appears  bj*  the  casw  ^< 
Thomax  Spnuc,  and  Alexander  Hofjp,  in  the  year  1801  (r).  Wo  agree  in  thii 
opinion,  and  therefore  think  that  a  justice  of  the  peace  may  is.sue  a  warros* 
to  apprehend  a  j)erson  charged  by  infonnation  on  oath  with  the  puhlicatii : 
of  a  scandalous  and  seditious  libel,  and  to  compel  him  to  give  bail  to  ansiriT 
such  charge.  ,,  xi'    r^ 

Lincoln's  Inn,  .,  i^-<^' *"'"**•  . 

Feb.  2ltl.,  1«17.  *'•  ^"'^'■"'•'"■- 


(fl)  See  Hansard's  Parliamentary  De- 
hates,  Vol.  36,  p.  449,  N.  See  also  19 
Howeil'iSt.  Tri.  1029. 


(b)  Fort,  140,37;  8  .\fod.  177. 
(r)   19  Ilou-eWs  St,  Tri.  1075. 


v.]  Prosecution  of  Libellers, 

In  the  case  of  BtUtv.  Conant,  \  B,  8^  B.  548;  4  Moore,  195,  S.  C,  it  was 
decided  and  fiilly  settled,  that  a  justice  of  the  peace  has  authority  to  issue  his 
warrant  for  the  arrest  of  a  party  charged  with  naving  published  a  libel;  and, 
upon  the  neglect  of  the  party  so  arrested  to  find  sureties,  may  commit  him 
to  prison,  there  to  remam  tul  he  be  delivered  by  due  course  of  law. 
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V.  prostttttion  of  lAellers. 

Li BELs  may  be  prosecuted  either  by  criminal  information  or  indictment  (a).   Dy  {nforroation. 


Where  libel  alTecU 
the  public. 


By  Criminal  Information] — Where  the  libel  is  directed  against  reli- 
gion, or  is  of  a  blasphemous  nature,  or  against  the  King  or  his  government, 
or  othemisc  of  a  serious  and  public  nature,  the  offender  is  usually  prose- 
cuted by  ex  officio  information  in  the  King's  Bench,  filed  by  the  Attomev- 
genend;  and  it  is  usual  to  grant  a  criminal  information  for  a  libel  on  a  pub- 
lic body  of  men  upon  an  tmidavit  stating  the  publication  by  the  defendant, 
though  there  be  no  known  prosecutor.  2  Barnard,  138, 166 ;  2  Swarut,  503; 
It,  V.  Williams,  5  B,  ^  A,  595 ;  1  />.  4"  R,  197,  S.  C. ;  ante,  620. 

In  granting  criminal  informations  for  libels  on  individuals  the  Court  will  Where  it  affects 
always  exercise  a  discretionary  power;  as  where  the  application  is  made  *™*>***"**»' 
after  a  great  length  of  time,  or  the  matter  complained  ofappears  to  be  true, 
or  the  granting  it  would  be  a  discouragement  to  learned  inquirers,  or  where 
the  matter  complained  of  was  intended  for  reformation,  not  defamation. 
Bac,  Ab,  Libel;  1  Sir,  498. 

The  Court  will  grant  a  criminal  information  for  pubUshing,  with  com- 
ments, a  statement  of  the  evidence  given  before  a  coroner's  jury,  before  the 
investigation  is  concluded ;  and  it  matters  not  that  such  statement  is  cor- 
rect, and  there  is  no  malice.  R,  v.  Fleet,  \  B,  8f  A,  379. 

Where  the  libel  contains  a  direct  charge,  which  it  lies  in  the  power  of  the 
applicant  to  deny  if  false,  the  Court  wiU  require  a  positive  affidavit  that 
the  chaige  is  unfounded ;  Dougl,  284 ;  2  ChU,  Rep,  162 ;  but  where  the 
person  slandered  is  in  a  foreign  country  at  a  great  distance,  so  that  he  can- 
not make  affidavit ;  where  the  allegations  of  uie  libel  go  to  general  charac- 
ter, and  not  to  particular  facts,  to  which  it  would  be  absurd  to  require  a 
denial ;  or  where  the  imputation  is  of  seditious  language  in  Parliament,  which 
no  one  can  impute,  because  nothing  that  passes  there  is  liable  to  question — 
such  affidavit  will  not  be  required.  R,  v.  Harwell,  Dougl,  387 ;  R,  v.  Wright, 
2  Chit,  Rep,  162;  but  we  have  just  seen,  that  this  affidavit  is  not  necessary 
'where  the  libel  is  on  a  public  body.  R-  v.  Williams,  5  B,  ^A,595  ;  ID,  ^R, 
1 97,  S.  C.  In  a  late  case,  where  the  defendants  had  employed  a  man  to  parade 
with,  and  exhibit  before  the  auction-room  of  the  plaintiff,  a  libellous  placard, 
containing  the  words  '*  Beware  of  mock  auctions,  of  swindlers,  and  pickpock- 
ets," upon  its  appearing  that  the  plaintiff  had  just  grounds  to  apprehend  par- 
tiality if  he  proceeded  Dy  indictment,  and  the  affidavit  stating  that  the  auc- 
tions were  conducted  on  fair  and  honourable  principles,  that  the  plaintiff 
rendered  a  daily  account  to  the  board  of  excise,  and  that  the  auctions  were 
real,  and  not  mock  auctions,  the  Court  granted  a  rule  nisi,  to  shew  cause 
why  a  criminal  information  should  not  be  filed.  Ex  parte  Genese,  Trin, 
Term,  1818,  Colly er*s  Stat.  365,  n. 

Bt  Indictment] — An  indictment  for  a  libel  is  certainly  the  most  consti-   By  indictment, 
tutional,  and,  in  many  respects,  the  most  easy  remedy.     It  hath  been  ad- 


(a)  The  Court  of  Chancery  having  no  2  Swanst,  Rep,  413.     The  cases  of  in- 

jurisdiction  to  prevent  crimes,  except  in  junction  against  publishers  of  letters,  on 

the  protection  of  infiuits,  cannot  by  in-  the  ground  of  copyright  or  other  drcum- 

junction  restrain  the  publication  of  a  let-  stances,  are  distinguishable.  2  Swanst, 

ter,  as  painful  to  the  feelings  of  a  party.  402;  2  Atk,  342 ;  Amb,  787. 
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judged  that  libels,  having  a  direct  aiid  immediate  tendency  to  a  bttack  of 
the  peace,  are  indictable  before  justices  of  the  peace.  2  Hmtk.  e.  8, «.  31 
And  in  the  case  of  R,  v.  R'lMpal,  1  Bloc.  Rep,  368»  Lord  MamfkH  C  J^ 
expressly  said,  that  libels  were  within  the  jurisdiction  of  a  court  of  ^nfllir 
sessions. 

'flic  venue  should  be  Imd  in  the  county  where  the  publication  of  die  Hbe) 
took  place.  It  seems  that,  in  case  of  a  libellous  letter,  the  venue  ayj  k 
laid  cither  in  the  county  wlicre  it  was  written  and  put  into  the  port  oficc. 
or  in  that  where  it  was  delivered  to  the  party  to  whom  it  was  addreiwd. 
R.wWation,  1  Camph,  215;  2  Cami^,  506;  1  Leach^  143.  Andvhmtik 
defendant  writes  and  composes  a  libel  in  one  county  with  an  intent  to  n^ 
lish  it,  and  aflerwards  publishes  it  in  another,  he  may  be  indicted  in  omr. 
R.  V.  Burdettf  4  B,  <$•  J,  95.  A  delivery  of  a  sealed  letter  inckiug  i 
libel,  at  a  post  oHice  in  L.,  is  a  publication  of  the  libel  there.  Id.  Ser  7 
/:«*/,  68;  3  B.^J,717. 

If  the  matter  written  does  not  on  the  face  of  it  appear  libellous,  but  ntprtf 
some  explanatory  facts  to  shew  it  is  so,  then  it  is  nccessaiy  to  insert  a 
averment  of  such  facts,  which  is  best  done  by  a  formal  inducemeni ;  ibr,  i: 
setting  out  a  libel  of  this  nature,  its  libellous  meaning  cannot  be  eiq)Uiacc 
by  an  innuendo  of  a  fact  not  preWously  stated  on  tlie  record  with  legalnf- 
ciaion  and  certaint}\  See  6  East,  427;  6  T.  R.  691  ;  4  Co,  17.  b.;  5  Eut, 
469 ;  3  Chit.  C.  L.  873.  Thus,  it  is  erroneous  to  charge  that  the  defeDd^' 
said  of  another,  he  burnt  my  bam,  adding,  by  way  of  innuendo,  "  meanic;. 
my  bnm  full  of  com,"  because  this  is  not  an  explanation  of  what  wv^aiJ 
bi'fore,  but  an  addition  to  it.  4  Co.  20.  a.  But,  hod  it  been  averred  Id  ^ 
introduction,  that  the  defendant  had  a  bam  fiill  of  com,  and  that,  in  accr.- 
versa tion  respecting  that  bam,  the  words  were  uttered,  tlic  inuuendo  vcui 
have  been  good,  and,  by  coupling  the  libel  witli  the  inducement,  the  ftur 
would  have  been  complete.  Cowp.  684 ;  and  see  3  Chit,  C  L,  874,  and  a- 
ses  there  cited. 

Where  a  person's  name  docs  not  appear  in  the  libel,  or  he  is  lxbcD«d  u- 
der  a  fictitious  character,  it  is  necessanr  to  aver  to  whom  the  libellous  nut- 
ter refi-rs.  Thus,  where  the  nlle<j:ed  libel  recited  certain  ortlors  nindi-f- 
colKrt in tj[  money,  and  asserted  that,  by  these  orders,  the  nioiiey  eollecitd':.. 
been  improperly  ap])lied,  and  the  iiilormati<»n  ehargo<l  this  to  he  a  liivl 
the  justiees  «)f  Suffolk,  but  did  not  say  in  the  body  of  it,  "  I?v  «ir<li.r  i'-**^ 
justiei's;"  nor  say  in  the  introductory  part  that  it  was  a  lihel  '**  of  and  i  ;• 
cerning  the  justices  of  Suffolk,"  it  was  held  that  the  latter  omission  *^i- 
fatal,  notwithstanding  there  were  proper  innuendoes  in  the  statement  uf:i:- 
orders.  R.  v.  yildfrtotiy  Sayvry  2S(),  cited  Coup.  G83.  Sec  I/au-ket  ■ 
Jlaivkvy^  S  East^  127. 

So  an  indictment  was  held  insuflieient,  which  allejred,  in  the  intrlH^it^^^ 
part,  that  the  defendant,  intending  to  vilify  W.  S.,  he  having  bei  n  uiavtir 
&'c.,  and  to  cause  it  to  he  believed,  that,  as  such  mayor,  he  had  pradiiii 
c«»rruption,  ^'c,  and  to  hrin^  him  into  great  scandal,  &c.,  printed  aiid|*:> 
lished,  and  caused,  A'c,  a  certain  libel,  intitled,  tVe.  (setting  forth  the  ux 
with  pnmer  innuendoes) ;  for  it  omitted  to  alleye,  that  the  dolbndant  publislnv 
it  of  and  ronrcrninqVf.  S.  li.  v.  Marxdni,  1  M.  S^-  S'.  161. 

Ihit  where  the  libel  asserted,  that  **  Kn^Iishmen  were  inhunianlv  iri>:> 
dered  hy  the  kin;j:'s  troops,"  the  averment,  that  it  was  published  *'  of  i'  '■ 
concerning  his  said  Majesty's  government,  and  the  empioynient  of  L* 
tror)ps,"  was  considered  sufficient.  R.  v.  Iloiiry  Coup.  072  ;  and  see  TtiihU  > 
cv/,v,',  14  .S7.  7V/.  KWj  ;   R.  v.  Rurdctt,  \  B.  tV  ./.  314;    1  Rtt^s.  '2:M. 

If  the  matter  stated  by  way  of  inducement  be  wholly  impertinent  ii': 
foreign  to  the  cause,  it  may  be  stnick  out  as  surplusage,  and  a  variiLir 
would  n«>t  he  fatal.  See  1  Chit,  on  Plead.  ')fh  cd.  ludrr,  "  ^/aiidfr." 

If  j)art  of  the  inducement  be  proved,  it  will  in  some  cusi's  sutfioe.  » 
where  it  stilted  that  the  party  carried  on  two  trades,  it  was  held  Milfiiiiiit  w 
prove  he  carried  on  one.  .'5*  .1/.  «S-  S.  3<>9 ;  1  .1/.  J^  S.  386 ;  3Ai//  v  />V«^ 
3  B.  cj-  C.  113;    1  /;.  Js'  R.  670,  S.  C. ;  and  see  R.  v.  Sutton,  A  Si.  .V  S.  h:>l 
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wbnw  it  was  heM,  that  an  introductory  averment,  that  outrages  had  been 
committed  **  in  and  in  the  neighbourhood  of  N."  is  divisible,  so  that  it  need 
not  be  proved  that  they  were  committed  in  both  places;  and  fourteen  or 
fifteen  miles  from  N.  may  be  considered  in  the  neighbourhood.  See  title 
aCtMUC  Vol.  II.  p.  20. 

The  defendant's  maiicious  intent  ought  to  be  shewn  in  the  indictment,  but  intent. 
it  is  not  necessary  to  use  the  term  mahciotufyj  the  vrord  faltelyor  wron^fidly 
seems  sufficient.     See  1  Saund.  242  a,  n.  (2) ;  1  East,  563 ;  1  r.  R.  545. 

Where  there  has  been  no  publication  of  the  libel  to  a  third  person,  or  the 
publication  cannot  be  proved,  and  the  libel  has  been  sent  to  the  prosecutor 
nimself,  it  is  necessary  that  the  indictment  should  state  that  the  paper  was 
sent  to  the  party  libelled,  with  the  intent  to  provoke  him  to  commit  a 
breach  of  the  peace;  see  Rv.Welener^  2«9torit.  245;  and  if  sent  to  the  wife, 
the  indictment  should  then  allege,  that  the  defendant  did  so  with  intent  to 
disturb  the  domestic  harmony  of  the  parties.  Id, 

It  need  not  be  alleged  that  the  onence  was  committed  with  force  and  Force  and  anm 
amUf  since  the  publication  of  a  libel  is  not  a  breach  of  the  peace,  but  only 
tends  to  produce  it  R.  v.  Burktf  7  T,  R,  4. 

The  indictment  must  aver  a  publication  of  the  libel.     See  Baldwin  v.  EIf'  PubUaUkm. 
pMnstone,  2  Bla.  Rep.  1037 ;    1  Saund,  242,  n,  (1) ;  R,  v.  ffunty  2  Camj^. 
584;  see  R.  v.  Burdett,  A  B,8;A,  95.     But  the  publication  may  be  collect- 
ed from  the  whole  of  the  incUctment,  and  neeos  not  any  teclmical  words. 
2  Bla.  Rep.  10S7. 

It  should  be  stated  that  the  libel  was  of  and  concerning  the  prosecutor.  Cone&ning  whom 
B.y.Martden,^M.<^S.l64;  ante, 628;  TAforf. 400;  Kv.Burdett,  4B.^  wwh«t. 
^.314;  2  ^^^ra.  934. 

Whenever  an  inducement  of  extrinsic  matter  is  necessary  to  constitute  the 
matter  libellous,  it  is  requisite  to  aver  that  the  libel  was  of  and  concerning 
such  matter.  Hawket  v.  Hawkey j  8  Easty  427 ;  1  Saund.  242,  243,  n. 

The  libel  itself  must  be  set  out  in  its  very  terms;  and  merely  stating  the  The  libel  iteelf. 
substance  or  effect  of  it  will  not  suffice.   Wood  v.  Brawny  1  Marth.  522;  6 
TaunL  169,  S.  C;    BUzard  v.  KeUy,  3  Z>.  j-  /{.  519 ;  2B.^C.  283,  S.  C; 
Wrightv.  Clement,  3  B.  ^A.503;    Cook  v.  Cox,  ^M.^S.UO;  2  Salk. 
417,  600(a). 

If  the  libel  be  written  in  a  foreign  language,  the  original  should  first  be 
eet  forth,  and  then  the  translation;  Zenoino  v.  Attell,  6  71  Jl.  162;  1  SaufuL 
242;  and  the  translation  must  be  proved  to  be  correct  R.  v.  Peltier,  2 
Seho.  N.  P.  1048. 

The  whole  of  the  papers  in  which  the  libellous  matter  is  contained  need 
not  be  set  forth,  but  those  parts  may  be  selected  which  are  most  offensive; 
USalk.  417;  and  the  indictment  may  state  the  publication  of  the  libel 
**  amonest  other  things."  Vin,  Abr.  Libel,  (£.)  pi.  1. 

But  then  the  parts  omitted  must  not,  bv  its  contents,  alter  the  sense  cf 
that  which  is  set  forth.  Cro.  Jac.  47.  Ana  where  a  libellous  paragraph,  as 
proved,  contained  two  references,  by  which  it  appeared  to  be  in  fact  the 
tangnage  of  a  third  person,  speaking  of  the  plaintiff's  conduct,  and  the  de- 
-claration  described  the  libel  as  the  assertion  of  the  defendant  himself,  it  was 
held,  that  these  omissions  altered  the  sense  of  the  remainder,  and  that  the 
variance  was  fatal.  Cartwright  v.  Wright,  5B.^A.G15;  I  D.  ^  R.  230, 
S.  C;  and  see  13  East,  654. 

If  parts  of  the  publication  be  selected,  they  must  be  set  forth  thus :  <*  In  a 

certun  part  of  which  said  there  were  and  are  contained  certain 

false,  wicked,  malicious,  scandalous,  seditious,  and  libellous  matters,  of  and 


(a)  On  an  indictment  setting  forth  the 
offence,  according  to  the  tenor  and  to  the 
^ect  foUowing,  it  was  agreed  by  the 
&urt,  that  to  the  effect  foUowing  were 
insuiHdent,  vague,  and  useless  words ; 
§Bfe  the  Court  must  judge  of  the  words 
themselves ;  but  the  words,  according  to 
the  tenor,  do  correa  the  defect,  for  Uiey 
import  the  very  words  themselves ;  for 


the  tenor  of  a  thing  is  the  transcript  and 
true  copy  of  it,  to  which  it  may  be  coro^ 
pared :  and  therefore,  of  words  spoken 
there  can  be  no  tenor,  because  there  is 
no  written  original.  3  Salk.  4 1 7 ;  3  Salk> 
225.  So  it  is  not  sufficient  to  state  that 
the  libel  was  in  mkttanee  as  follows.  9 
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who  signed  the  affidavit,  and  prima  facie  evidence  against  others  therein  evidence. 
mentioned,  unless  the  contranr  be  satisfactorily  proved)  of  a  publication  by 
the  persons  therein  described  as  printer,  publisher,  &c.,  without  proving 
that  the  newspaper  in  question  was  purchased  at  any  place  belonging  to,  or 
occupied  by  them,  or  their  servants.  38  Geo.  III.  c.  78,  s.  11,  9.  This  cei^ 
tified  copy,  upon  being  proved  to  have  been  signed  by  the  person  who 
made  it,  is  evidence,  not  onlv  of  the  contents  of  the  aifidant,  but  also  of  its 
having  been  duly  sworn  by  the  persons  appearing  by  this  copy  to  have  sworn 
the  same.  s.  14.  Also,  by  the  statute,  tne  printer  or  publisher  of  every 
newspaper  is  obliged  to  deliver  at  the  stamp  office  one  of  the  papers  so 
published,  signed  by  him,  with  his  name  and  place  of  abode ;  and  the  com- 
missioners, upon  any  person  applying,  shall  citner  produce  the  same  in  evi- 
dence, or  give  it  to  such  person  for  utat  purpose  upon  receiving  reasonable 
security  for  its  being  returned,  s.  17.  See  10  Easfy  M;  3  Campb.  99,  100; 
Archb.  C.  L,  338. 

See  the  enactment  in  full,  title  'Nctnspaptrs,  Vol.  III. 


VII.  ®rial. 

A  oaEAT  alteration  took  place,  some  years  ago,  in  the  trials  for  libels.  It  of  the  povw  of 
had  been  held,  in  many  cases,  that  the  facts  of  writing,  printing,  or  piiblisli-  JM*  ">  """of 
ing,  and  the  truth  of  the  innuendoes  inserted  in  the  proceedings,  were  the 
only  matters  to  be  ^bmitted  to  the  consideration  of  the  jury;  1  Bam,  304; 
9  iiarg.  St,  Tri,  255;  3  T,  R.42S;  but  by  stat  32  Geo.  III.  c.  60,  s.  1, 
after  reciting,  that '  doubts  have  arisen  whether,  on  the  trial  of  an  indictment 
or  information  (a)  for  the  making  or  publishing  any  libel,  where  an  issue 
or  issues  are  joined  between  the  King  and  the  defendant,  or  defendants,  on 
the  plea  of  not  gvdity  pleaded,  it  be  competent  to  the  jury  impanneled  to 
try  the  same,  to  give  their  verdict  upon  the  whole  matter  in  issue,'  it  is 
enacted,  "  That,  on  every  such  trial,  the  jury  sworn  to  try  the  issue  may 
give  a  general  verdict  of  guilty  or  not  ^ity,  imon  the  whole  matter  put  in 
lasue  upon  such  indictment  or  information ;  and  shall  not  be  required  or  di- 
•xected,  by  the  Coiut  or  judge  before  whom  such  indictment  or  infermation 
^ball  be  tried,  to  find  me  defendant  or  defendants  guilty,  merely  on  the 
proof  of  the  publication,  by  such  defendant  or  defendants,  of  the  paper 
chaiged  to  be  a  libel,  and  of  the  sense  ascribed  to  the  same  in  such  indiot- 
ment  or  information." 

Sect  2.  ''  Provided  slwajB,  That,  on  every  such  trial,  the  Court  or  judge, 
before  whom  such  indictment  or  information  shall  be  tried,  shall,  according 
to  their  or  his  discretion,  give  their  or  his  opinion  and  directions  to  the  jury, 
on  the  matter  in  issue  between  the  King  and  the  defendant  or  defendants, 
in  like  manner  as  in  other  criminal  cases."  . 

Sect  3.  '*  Provided  also.  That  nothing  herein  contained  shall  extend,  or 
be  construed  to  extend,  to  prevent  the  jury  from  finding  a  special  verdict, 
in  their  discretion,  as  in  other  criminal  cases." 

Sect  4.  "  Provided  also.  That,  in  case  the  jury  shall  find  the  defendant  or 
defendants  guilty,  it  shall  and  may  be  lawful  for  the  said  defendant  or  de- 
fendants to  move  in  arrest  of  judgment,  on  such  ground  and  in  such  man- 
ner as,  by  law,  he  or  they  might  have  done  before  the  passing  of  this  act ; 
any  thing  herein  contained  to  the  contrary  notwithatandmg." 

Mr.  Starkiey  in  his  Treatise  on  Evidence,  makes  the  following  observation 
on  the  effect  of  this  statute : — **  Whether  a  particular  publication  be  so  far 
noxious  in  its  bearing  and  tendencies,  as  to  amount,  in  the  abstract,  to  a  li- 
bel, is  a  pure  question  of  law,  iust  as  much  as  it  is  a  question  of  law,  what 
will  constitute  an  assault  If  the  publication,  in  consideration  of  law,  be  li- 
bellous, then  it  is  a  question  of  fact  for  the  jury,  whether  it  was  wilfhlly  and 


(a)  This  sutnte,  therefore,  does  not  apply  to  civil  proceedings.    Levy  v.  Milne, 
;     4  Bing.  199. 

f  T  T  2 
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K  iiic  pu-  The  nl&ndcn  may  bo  coiidmincd  tc 

"'"'-  corporal  piuiwhllii'nt  hh  to  tlir  <'<)llrt,  « 

rnnling  to  tlic  hpiiionxiioiix  of  the  criiu 

dcr.   1  Ila!et.  c.  T.l,  t.  IC.     The  Court 

lo  give  sureties  for  the  jipueo.    Hard  I 

■M\tm  lit.  -^  (k'fendnnt  has  l>«un  alloved  to  pc 

libeltoua  pul>Iicatioii,  with  a  view  to  mi 

victiiiii,  and  to  avoid  (he  cxiicniv  of  b 

atlidavit.  it.  v.  Iloiif,  liuiliOiaH,  Hilai 

Where  a  part^'  wus  brought  up  ibr 

lishing  n  libel,  iinpiitiiig  indictable  oH 

thai  ntKdanbt  athrniiii;;  the  tnilb  of 

tion.  It.  V.  IMpiH,  9B.([  C.  G5. 

hnuandbliiii'        Stnt.  60  Geo.  HI,  c.  B,  s.  1,  after  re 

"""  "'"'*■        to  make  more  effecUial  |.roviaion  for  t 

Mr'ii?»S"'   ^''''""  ^Mt,'  it  is  enacted,  "  llist 

,.frofittal      [SOlh  December,  1819],  in  cvel^-cOM 

'ini'if"i£ew!T-    default,  abull  be  bad  against  any  pent 

niiiihntwhuni   jng  any  blasplit^nioua  libel,  or  any  Bed 

["luifjle!*"  '"^  "'■  contemiil  ibe  person  of  his  M 

regent,  or  the  goverunicut  and  conil 

law  cttablislied,  ur  either  house  of  t 

nitjects  tn  attempt  the  alternlinn  of 

law  eatolilished,  otherwise  tlioii  by  la 

judge  or  the  Court  before  whom  or  ii 

given,  or  the  Court  in  vrhich  such  jud 

an  order  for  the  seizure  and  eniryiiig 

in  Hucb  manner  as  bIioII  be  directed  iu 

shall  be  in  the  |>osses9ion  of  the  pemc 

ment  shall  have  been  bad,  or  in  the  j 

in  the  urdcr  for  his  use ;  evidence  up 

to  the  satisfaction  of  such  Cuurt  or  Jv 

libel  is  or  arc  in  the  posscsuon  of  i 

nenon  sirninRt  whnin    wirh  veMiet  i 
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ever,  and  to  cany  away  all  copies  of  the  libel  there  found,  and  to  detain  the     funishment 
same  in  safe  custody,  until  the  same  shall  be  restored  under  the  provisions  of. 

of  this  act,  or  disposed  of  according  to  any  further  order  made  in  relation 
thereto." 

Sect  2  enacts,  "  That  if,  in  any  such  case  as  aforesaid,  iudgment  shall  be   Copies  of  libeliio 
arrested,  or  if,  after  judgment  shall  have  been  entered,  the  same  shall  be  JjJjjJlfnS«ment 
reversed  upon  any  writ  of  error,  all  copies  so  seized  shall  be  forthwith  re-    for  defendant; 
turned  to  the  person  or  persons  from  whom  the  same  shall  have  been  -so  ta-   Sh^iedofM* 
ken  as  aforesaid,  free  of^all  charge  and  expense,  and  without  the  payment   Court  shall  direct 
of  any  fees  whatever ;  and,  in  every  case  in  which  final  judgment  shall  be 
entered  upon  the  verdict  so  found  against  the  person  or  persons  charged 
with  having  composed,  printed,  or  published  sucn  libel,  then  all  copies  so 
seized  shall  be  disposed  of  as  the  Court  in  which  such  judgment  shall  be 
given  shall  order  and  direct" 

Sect.  3  provides,  "  That,  in  Scotland,  in  every  case  in  which  any  person  Court  of  justiciary 
or  |)er8ons  shall  be  found  guilty,  before  the  Court  of  justiciary,  of  compos-  Ij^^^^StSwfor 
ing,  printing,  or  publishing  any  blasphemous  or  seditious  libel,  or  where  sen-  leiiing  copies  of 
tence  of  fugitation  shall  have  been  pronounced  against  any  person  or  pei^  libels,  Ac 
sons,  in  consequence  of  their  failing  to  appear  to  answer  to  any  indictment 
charging  them  with  having  composed,  pnnted,  or  published  any  such  libel, 
then,  and  in  either  of  such  cases,  it  shall  and  may  be  lawftd  for  the  said 
Court  to  make  an  order  for  the  seizure,  carrying  away,  and  detaining  in  safe 
custody,  all  copies  of  the  libel  in  the  possession  of  any  such  person  or 
persons,  or  in  the  possession  of  any  other  person  or  persons  named  in  such 
order,  for  his  or  their  use ;  evidence  upon  oath  having  been  previously  given, 
to  the  satisfaction  of  such  Court  or  judge,  that  a  copy  or  copies  of  the  said 
libel  is  or  are  in  the  possession  of  such  other  person,  for  the  use  of  the  pei^ 
son  against  whom  such  verdict  or  judgment  shall  have  been  had,  as  afore- 
said; and  every  such  order  so  made  shall  and  may  be  carried  into  effect,  in 
such  and  the  same  manner  as  any  order,  made  by  the  Court  of  justiciaiy  or 
any  circuit  Court  of  justiciary,  may  be  carried  into  effect,  according  to  the 
law  and  practice  of  Scotland :  provided  alwajrs,  that,  in  the  event  of  any 
person  or  persons  being  reponea  against  any  such  sentence  of  fugitation, 
and  being  thereafter  ac<]uitted,  all  copies  so  seized  shall  be  forthwith  return- 
ed to  the  person  or  persons  from  whom  the  same  shall  have  been  so  taken 
as  aforesaid ;  and  in  all  other  cases,  the  copies  so  seized  shall  be  disposed  of 
in  such  manner  as  the  said  Court  may  direct" 

Sect  7  enacts,  *'  That  the  clerk  of  assize,  clerk  of  the  peace,  or  other  Certificate  to  be 
clerk  or  officer  oif  the  Court,  having  the  custody  of  the  records,  where  any  {JJJ^^ftS^®" 
offender  shall  have  been  convicted  of  having  composed,  printed,  or  publish-  Ubei. 
ed  any  blasphemous  or  seditious  libel,  shall,  upon  request  of  the  prosecutor 
on  his  Majesty's  behalf,  make  out  and  give  a  certificate  in  writing,  signed 
by  him,  containing  the  effect  and  substance  only  (omitting  the  formal  part), 
of  every  indictment  and  conviction  of  such  offender,  to  the  justices  of  as- 
size, oyer  and  terminer,  great  sessions,  or  gaol  delivery,  where  such  offender 
or  offenders  shall  be  indicted  for  any  second  offence  of  composing,  printing, 
or  publishing  any  blasphemous  or  seditious  libel ;  for  which  certificate,  6«.  8&, 
and  no  more,  shall  be  paid;  and  which  certificate  shall  be  sufficient  proof 
of  the  conviction  of  sucn  offender." 

Sect  8  enacts,  "  That  any  action  and*  suit  which  shall  be  brought  or   umiution  of 
commenced  against  any  justice  or  justices  of  the  peace,  constable,  peace  of-  MtioDs. 
ff  cer,  or  other  person  or  persons,  within  that  part  of  Great  Britam  called  *  Sie, 

England,  or  in  Ireland,  tor  any  thing  done  or  acted  in  pursuance  of  this 
act,  shall  be  commenced  within  six  calendar  months  next  after  the  fact 
committed,  and  not  afterwards;  and  the  venue  in  every  such  action  or  suit 
shall  be  laid  in  the  proper  county  where  the  fact  was  committed,  and  not 
elsewhere ;  and  the  defendant  or  defendants  in  every  such  action  or  suit  ceoenl  Issue 
may  plead  the  general  issue,  and  give  this  act,  and  the  special  matter,  in  nuy  be  pleaded, 
evidence,  at  any  trial  to  be  had  thereupon ;  and  if  such  action  or  suit  shall 
be  brought  or  commenced  after  the  time  limited  for  bringing  the  same,  or 
the  venue  shall  be  laid  in  any  other  place  than  as  aforesaid,  then  the  jury 
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[commanding  them  to  take  and  bring  before  the  defendant,  or  some  other  of  hit  Majes- 
ty's justices  of  the  peace,  the  body  of  the  plaintiff],  "  to  answer  all  such  matters  or 
things  ast  on  his  Majesty's  behalf t  shall  on  oath  be  objected  against  him^Jor  thai  he,  on 
the  5  th  March  instant,  did  publish,  ami  cause  to  be  published,  a  certain  wicked,  sctm- 
dalous,  and  malicious  libel,  imputing  the  crime  of  robbery  to  E-iward  Lord  Ellenborough, 
Lord  Chief  Justice  of  his  Majesty's  Court  of  King*  s  Bench;  and  another  wicked, 
scandiiloust  and  malicious  libel,  imputing  to  Robert  Henry  Lord  Castlereagh,  that  he 
had  stated  a  gross  falseltood  to  the  House  of  Commons,  to  answer  his  own  purposu; 
and  to  the  said  Edward  Lord  Ellenborough,  thai  he  had  unjustly  conoir.ted  the  pkuss^ 
tijf,  to  make  money  of  him ;  against  the  peace  of  our  said  lord  this  King,  his  crown  amd 
dignity" 

See  forms  as  to  blasphemous  libels,  title  VIa09l(finS*  Vol.  I. 


FORMS. 


Blasphemoits 
libels. 


(No.  2). 

Commencement  as  usual,  anfe,  p.  259,  form  (No.  1).] — on  S^c,  at  ^c,  wickedly,    Commitment  for 
maliciously,  and  seditiously  did  write  and  publish  a  certain  false,  wicked,  maUeious, 
scandalous,  and  seditious  libel  (fond  concerning  our  sovereign  lard  the  now  King  and 
his  government.     And  you,  the  said  keeper,"  Sfc.  [Conclude  as  usual]. 


a  seditious  llbeL 


(No.  3). 

Commencement  as  usual,  ante,  p.  259,  form  (No.  1).] — on  SfC,,  at  ^c,  in  the  udd    Commitment  for 
county,  wickedly,  maUeiously,  and  seditiotisly,  in  the  presence  and  hearing  af  diners    wditlous  words. 
liege  subjects  of  our  sovereign  lord  the  now  King,  did  publish,  utter,  pronounce,  and 
declare  certain  scandalous,  uHcked,  maHciotts,  and  seditious  words,  of  and  concerning 
our  said  lord  the  King  and  his  government.     And  you,  the  said  keeper,  8(C.  [Conclude 
as  usual].  

(No.  4). 
THE  jurors  for  our  lord  the  King  upon  their  oath  present,  that  A,  0.,  late  of  Indictment  fSor  a 


,  in  the  county  of  ,  [gentleman^,  not  having  t  fie  fear  of  God  before  fus  eyes,  but  ssdWouslibd. 
moved  by  the  instigation  of  the  devil,  and  falsely  and  maUeiously  contriving  and  intend- 
ing to  bring  our  said  lord  the  King  into  hatred  and  infamy  amongst  his  subjects,  and  to 
move  sedUion  amongst  the  subjects  of  our  said  lord  the  King,  did,  on  the  day  of  , 
in  the  year  of  the  reign  of  ,  with  force  and  arms,  at  aforesaid,  in  the  coun- 
ty aforesaid,  falsely,  seditiously,  and  maliciously  ierite  and  publish,  and  cause  to  he 
written  and  published,  a  certain  false,  seditious,  and  scandaUms  Hbel,  intituled  tfc, ; 
in  tchich  said  libel  are  contained,  among  other  things,  divers  falee,  seditious,  <ca»- 
dahus,  and  malicious  matters,  according  to  the  tenor  following,  to  wit.  And 

in  another  part  of  the  same  libel  are  contained  divers  other  false,  seditious,  ecandal- 
rms,  and  moHcious  matters,  according  to  the  tenor  following,  to  wit,  ;  to  the  eoU 

example  of  all  others,  and  against  the  peace  of  our  said  lord  the  King,  hie  crown  and 
dignity. 


Se9  forms  as  to  obscene  libels,  tit.  lUtDlmnHI,  VoL  III.  ante,  616,  617. 


Obscene  libels. 


(No.  5). 

Commencement  as  usual,  ante,  p.  259,  form  (No.  1).] — on  S^,,  at  SfCf  unlaw-    Commitment  for 
fuHy,  wickedly,  and  maliciously  did  compose  and  publish  a  certain  false,  scandalous,   L!{^™  *"  '°^' 
malicious,  and  defamatory  libel,  containiKg  divers  false,  scandalous,  and  matideue 
fnatters  and  things  of  and  concerning  A,  B.     And  you,  the  said  keeper,**  /jfc,  [Con- 
clude as  usual].  


(No.  6). 

.     THE  jurors  for  our  lord  the  King  upon  their  oath  present,  that  J,  F,, 

late  ofSfC.  [state  his  addition  of  degree],  being  a  person  of  an  envious,  evil,  and 
wicked  mind  and  disposition,  and  wickedly,  maliciously,  and  unlawfully  contriving 
and  intending,  as  much  as  in  him  lay,  to  ityure,  oppress,  aggrieve,  vil^,  and  d^ame 
the  good  name,  credit,  and  reputation  of  T,  P.,  a  good  and  worthy  sulject  of  oureedd 
lord  the  King,  and  to  bring  him  into  great  contempt,  hatred,  ir^dmy,  and  disgrace, 
and  to  provoke  and  incite  him  to  break  the  peace  of  our  lord  the  Kingf  on  4^.  [£ue  of 
letter],  with  force  and  arms,  to  wit,  at  C,  ra  the  county  of  M,,  did  compose  emdpuh- 


Indlctment  for 
writing  and  send- 
ing a  llbeUous  let- 
t«  to  prosecutor. 


n 


|iublUlLll« 
Icllel.  grw 


^ibtl.  [I 

luft  a  ttrlaU  faUt,  Kandaltia.  laaliekKi,  rff/omatory,  amJ  UhtOmt  Brtt^f  ^  I 
'  cenrrmiitg  Mir  laM  7.  P-,  't  tlieferm  i{f  a  Mler  addretttd  amd  JIntttdu  iim( 
iiud  T.P..  and  u/kleh  uad  urillng  then  and  Ihcn  eoaiainpd  rA«  /igwiw  JM 
ifimialoai,  malieiniii.  difsmatorj/.  and  HUlloiu  wiatltr  ef  aid  t9Mmit^»»ti 
T.  P.,  that  ii  Is  my,  "  Sir,  [mrming  tht  ,atd  T.  P  ^  llitowl^  yoa,  ft.  [ImiM 
Ihc  whulc  letter  with  innucndiKi.  {ircal  rare  niutl  ba  oluarTed  tbM  ihtldMl 
cotrcelly  wt  forth,  the  libel  noi  charging  the  piiHceiitor  wlih  diabuDOt}.  ktal 

5^wU,  rfs/orrh  r  prMdir  lAa(  lii  Mtd  /.  ^.  eoHirWbtg  mtd  intr»4ia$  m  tfami 
^fttmardi,  la  ail,  OH  Iht  laid         day  i^      .itlht  gntr  i^  IhtrHgnt^iti 

at  If.  Bfamai.1,  is  Iht  rmxly  a/arriaiil,  vnlar/oUy,  KicttiUy,  and  ataSA^i 
tend,  aad  row  It  be  lewl,  Itllui  taid  T.  />.,  awf  did  Ihmby  Ihnt  md  thm  •* 
^y,  mrkfily,  amd  maliri^uly  puUltli.  mdamu  la  tr  pabOtbtd.  M(«MJH 
fcaaJalwf,  BofJciiHu,  dtfamalery,  imd  liitlhui  ufriting,  la  Ih*  gnvl  iIimih  M 
do/,  infamy,  and  dUgrace  af  Ike  taid  T.P.,  In  Iht  enil  and  fermdma  um^4\ 
alhiTt,  in  rmlrmpl  of  our  laid  lord  Iht  King  and  Ml  late*,  mid  agahul  lit  pMl 
ew  laid  lard  Iht  King,  his  cream  and  dignity, 
,  And  Itu  jvnri  t^emmd,  on  Ihilr  «olh  aftriiaid,  do  fiirtltar  prrt«at,  Hal  Itm 
I    J.  F.  fiirlhtr  nnlririag  anil  inltndiag  at  afBrfiid,   <m  the  taid  day  if    ' 

in  Iki  piar  t/r.,  tidth  fiirrt  and  ami,  al  ff.  if',  aft^riald,  ^Ut  gnal  Ml 

mallet,  and  iU  mill  loaardt  Ihi  lald  T,  P.,  unlaa/ully,  u-iekrdly,  amd  m  "  '  " 
puhliih,  and  caiui  In  bt  jmiliilird,  a  nrlain  oOar  JaUr,  tramdabmt,  ■ 
dtfamwlory  Hbil  nf  and  mnetrning  Iht  laid  T.  P.,  fBnlaiHing  l/irrrtm,  «  .  ._ 
Ikinti,  Die/alt.  Kandahm,  maHtlimt,  difatMlary,  and  libaltoat  i»iMw>yMrf 
amd  etHUxnlng  Iht  laid  T.  f.,  Ikal  li  to  lay,  fct.  [hne  irl  out  the  UliFUiutt  pM  J| 
Ubelj ;  Ihtrt^  Ihin  and  Ihrrt  mrauina  thai  [M-  taid  T.  P.  had  bttn  and  >Mi^ 
1^  tUaiidng  aunty  by  tnek  nadni  aadimprvptr  Pieamt  at  lo  kar*  rtndfrrd  him  M 
Jtrl  ^dtlcilatiot  loiivtTiotkttlitgtBihjtcltofaaT  tad  lord  tht  Ktrngltlwlkif, 
damagt,  uvuulol.  ii^aaiy,  and  diigraet  i/f  tht  laid  T.  P.,  lo  Ihr  nit  and  fi  rai^ll 
ampU  i(.,  in  conumpl  o^  onr  loUl  lord  tht  Kin^  and  hit  Ime;  andagti^ 
ptact  of  oar  taid  lord  Iht  king,  kit  crown  and  digiuly, 

(No.  7).  I 

janrt  IfC.  da  farllur  pnttnl,  Ikal  tht  latd  C.  D.,  to  baiag  (wl  ai 

■raid,  nnd  well  knowing  Iht  prnniiri  itfottMaid,  and  again  nmttitfi 
id  Dia/id«u(jl  dtrriiing  and  inltnding  lo  frarlnee,  drfame,  and  tUJfft 
il  A.  B.,  and  to  bring  him  into  grral  and  public  halrrd  and  rortlemifl  ■■<*' 
Ihi  litgi  tnbjecti  i^  our  laid  lard  Iht  King,  hertlo/ore,  lo  mil,  an  4^.,  at  i^t^^ 
taid.  Hntawfally,  H/iekedly,  and  malieitmly  did  pablitk,  and  caatf  and  |nw<< 
pabliihtd,  a  ctrtaia  leandaloai  and  libeUmH  pirlart  of  and  coHoemijig  tkl  iM 
B.,  mUh  divert  figant  and  hnagti  Iktrfia.  and,  owaa^tl  olkert.  nrlaimjgmmf 
imagii  dtngling  and  repreKnling.  and  ihltnding  lo  dtnolt  and  repmtnl,  Iki  m 
fmriinng  the  taid  A.  B.  fwwii  a  gaUovi,  and  tomardi  a  crrtain  fin  imittid 
'  '    '  lure  being  Ihtn  and  Ihere  inlrnded  to  rijrritat  i 

at  guilty  of  miiconduct  and  crime,   detrrring  ;rtf4 

.  .a  by  hanging  on  a  gaUomi,  and  of  puniiimtnl  ^ler  death ;  amd  ikal  Iht  nit 
D.,  Iht  taid  icandaloHi  and  libtllaut  picliirt,  afltncardi,  loieii,  on  the  lamr  < 
of        ,  In  Iht  year  aforeioid,  and  on  drpn-i  other  dayi  and   tiarn,  at  i 

brfere  at  afterttardt.  al  S;c.  qforeiaid,  lo  dittri  Urge  inlytctt  itf  our  loU  Uit 
King  then  and  there  prttinl.  lalau-^nlly,  leickidly.  and  malieiimtiy,  dU  ai 
ihnt  and  ttkiblt,  and  caiui  to  be  thtum  and  etkibiltd.  lo  Out  great  itvmdal  wii 
grare  of  the  laid  A.  B.,  in  conltmpi  of  our  taid  lord  Ike  King  and  kit  lam.  H 
eril  riample  of  uU  ttktri.  and  agaiait  Ihr  peace  nfonr  taid  lord  the  King,  kii  at 
.md  dignity. 


ANDthejamrt 

,m  a,  ofo        ■■ 
n.'ickrdln. 


Itftn,  of  Innkeepers,  tee  ante,  Vol.  I.  p.  105;— of  Cletfc 
AssiEe  on  Record,  tee  R.  v.  Bvry,  1  Leachf  901,  a 
title  iBktk  a  tfK  Veatr.  Vol.  I.  p.  654. 
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JDYthe  11  Geo.  IV.  c.  27,  intituled  "^n  j^ct  to  make  Provision  for  the  Act  apgj^blt  to 
Lighting  and  Watching  cfPariahei  in  England  and  Wales,*' uaased  the  17th  ^  P«Umi. 
June,  1830,  Sect.  1,  reciting,  'Whereas  it  is  desirable  to  make  provision  for 
the  Ughtinff  and  watching  of  the  several  parishes  in  England  and  Wales,' 
it  is  enacted,  "  That  this  act,  and  the  several  provisions  thereof,  shall  apply 
to  and  may  be  adopted,  under  and  subject  to  the  regulations  herein  con- 
tained, by  all  or  any  or  either  of  the  parishes  in  Englfuid  and  Wales." 

Meetings  of  Inhabitants  to  adept  Provisions  of  Jef] — Sect  2.  «  That,  on  applkfttkn  oT 
Irom  and  after  the  passing  of  this  act,  upon  the  application  of  three  or  more  ^^  ^^^  i^** 
of  the  rated  inhabitants  of  any  parish,  it  shall  be  lawful  for  the  churchwar-  wwdniitocoo-' 
dens  thereof,  and  they  are  hereoy  required,  within  ten  days  after  the  recemt  J2J^°*2£S*" 
of  such  application  as  aforesaid,  to  appoint  and  notify  a  time  and  place  for  uSS^S^^Ctm  tte 
a  public  meeting  in  vestry  of  the  inhabitants  of  the  said  parish,  for  the  pur-  ^^^^i^My^^^^ ' 
pose  of  determining  whether  the  provisions  in  this  act  contained  shall  be  adoptod. 
adopted  and  carried  into  execution  in  the  said  parish:  provided  always, 
that  the  time  appointed  for  holding  the  said  meeting  shall  not  be  leas 
than  ten  days,  and  not  more  than  twenty-one  days  from  the  time  of  the 
said  application  so  being  delivered  to  them  as  aforesaid,  and  tfiat  notifica- 
tion of  the  time  and  place  of  meeting  shall  be  made,  by  forthwith  affixing  a 
notice  on  the  principal  outer  door  of  every  parish  church  or  chapel  sitoate 
within  such  parish,  and  also  by  publication  of  the  same  in  the  parish  church 
or  chapel,  on  the  Sunday  previous  to  the  day  appointed  for  holding  such 
meeting,  during  or  immediately  after  divine  service." 

Sect  3.  '^  That,  at  any  such  meeting,  every  inhabitant  present,  who  shall,  At  Mch  mMtingi 
hy  the  last  rale  which  shall  have  been  made  for  the  relief  of  the  poor  of  the  Si!!£{£S%*^7^^ 
parish,  have  been  assessed  and  charged  upon  or  in  respect  of  any  annual  mowit  nttd  to 
rent,  profit,  or  value,  not  amounting  to  50/.,  shall  have  and  be  entitled  to  f^W  or  the  poor, 
one  vote  and  no  more;  and  every  inhabitant  then  present,  who  shall  in 
such  last  rate  have  been  assessed  or  charged  upon  or  in  respect  of  any  an- 
nual rent  or  rents,  profit,  or  value,  amounting  to  50/.  or  upwards,  ^whether 
in  one  or  more  than  one  sum  or  charge),  shful  have  and  be  entidea  to  give 
one  vote  for  every  25/.  of  annual  rent,  profit,  and  value,  upon  or  in  respect 
of  which  he  shall  have  been  assessed  or  charged  in  such  last  rate,  so  never- 
theless that  no  inhabitant  shall  be  entitled  to  give  more  than  six  votes; 
and  in  cases  where  two  or  more  of  the  inhabitants  present  shall  be  jointly 
rated,  each  of  them  shall  be  entitled  to  vote  according  to  the  proportion 
and  amount  which  shall  be  borne  by  him  of  the  joint  charge ;  and  when 
one  only  of  the  persons  jointly  ratca  shall  attend,  he  shall  be  entitled  to 
vote  according  to  and  in  respect  of  the  whole  of  the  joint  charge;  provided 
that  when  any  person  shall  have  become  an  inhabitant  of  any  parish,  or 
become  liable  to  be  rated  therein,  since  the  making  of  the  last  rate  for  the 
relief  of  the  poor  thereof,  he  shall  be  entitled  to  vote  for  and  in  respect 
of  the  lands,  tenements,  and  property,  within  such  parish,  for  which  he 
flhall  have  become  liable  to  be  rated,  and  shall  consent  to  be  rated,  in  like 
manner  as  if  he  had  been  actually  rated  for  the  same ;  provided  also,  that 
no  person  who  shall  have  refused  or  neglected  to  pay  any  rate  for  the  relief 
of  tnc  poor,  which  shall  be  due  and  shall  have  been  demanded  of  him, 
shall  be  entitled  to  vote  or  be  present  at  any  such  public  meeting  in  ves- 
try of  the  inhabitants  of  the  parish  for  wmch  such  rate  shall  have  been 
made,  until  he  shall  have  paid  the  same." 

Sect.  4.  "  That  such  person  as  may  be  elected  by  the  inhabitants  present  chainnaa  to  be 
shall  preside  as  chairman  at  such  meetings;  and  that,  if  any  controversy  elected, 
shall  arise  at  any  such  meeting  as  to  the  qualification  or  ri^ht  of  voting,  or 
eligibility  of  any  person  claiming  to  vote,  or  as  to  the  qualification  or  eli^- 
bility  of  any  candidate,  such  contrdvcriy  shall  be  determined  by  the  chair- 
man presidling  at  such  meeting." 
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JtSYthc  11  Geo.  IV.  c.  27,  intituled  ^*  An  Act  to  make  Provision  for  the  Act  ftppUnblt  to 
Lighting  and  Watching  of  Parishes  in  England  and  Wales,'*  yaaaed  the  17th  "^  P«™»«»* 
June,  1830,  Sect.  1,  reciting,  'Whereas  it  is  desirable  to  make  provision  for 
the  Hghtine  and  watching  of  the  several  parishes  in  England  and  Wales,' 
it  is  enacted,  "  That  this  act,  and  the  several  provisions  thereof,  shall  apply 
to  and  may  be  adopted,  under  and  subject  to  the  regulations  herein  con- 
tained, by  all  or  any  or  either  of  the  parishes  in  Englimd  and  Wales." 

Meetings  of  Inhabitants  to  adopt  Provisions  of  Act'] — Sect.  2.  "  That,   on  application  of 
from  and  after  the  passing  of  this  act,  upon  the  application  of  three  or  more  ^^  ™*jj  *^»- 
of  the  rated  inhabitants  of  any  parish,  it  shall  be  lawful  for  Uie  church  war-  wwdanitoora^' 
dens  thereof,  and  they  are  hcreoy  required,  within  ten  days  after  the  receipt  ▼g<*'Mgtolto 
of  such  application  as  aforesaid,  to  appoint  and  notify  a  time  and  place  for  nSSiSi^ctm  tlio 
a  public  meeting  in  vestry  of  the  inhabitants  of  the  said  parish,  for  the  pur-  '""TjJihf' *** 
pose  of  determining  whether  the  provisions  in  this  act  contained  shall  be  adoptad. 
adopted  and  carried  into  execution  in  the  said  parish:  provided  always, 
that  the  time  appointed  for  holding  the  said  meeting  shall  not  be  lets 
than  ten  days,  and  not  more  than  twenty-one  days  from,  the  time  of  the 
said  application  so  being  delivered  to  them  as  aforesaid,  and  that  notifica- 
tion or  the  time  and  place  of  meeting  shall  be  made,  by  forthwith  affixing  a 
notice  on  the  principal  outer  door  of  every  parish  church  or  chapel  sitoate 
within  such  parish,  and  also  by  publication  of  the  same  in  the  pansh  church 
or  chapel,  on  the  Sunday  previous  to  the  day  appointed  for  holding  such 
meeting,  during  or  immediately  afler  divine  service." 

Sect  3.  "  That,  at  any  such  meeting,  every  inhabitant  present,  who  shall.  At  anch  meetinfi 
by  the  last  rate  which  shall  have  been  made  for  the  relief  of  the  poor  of  the  S^S  ^^a-^*^ 
parish,  have  been  assessed  and  charged  upon  or  in  respect  of  any  annual  movnt  rated  to 
rent,  profit,  or  value,  not  amounting  to  50/.,  shall  have  and  be  entitled  to  f^W  of  the  poor, 
one  vote  and  no  more;  and  every  inhabitant  then  present,  who  shall  in 
such  last  rate  have  been  assessed  or  charged  upon  or  in  respect  of  any  an- 
nual rent  or  rents,  profit,  or  value,  amounting  to  50/.  or  upwards,  ^whether 
in  one  or  more  than  one  sum  or  charge),  shful  have  and  m  entidea  to  give 
one  vote  for  every  25/.  of  annual  rent,  profit,  and  value,  upon  or  in  respect 
of  which  he  shall  have  been  assessed  or  charged  in  such  last  rate,  so  never- 
theless diat  no  inhabitant  shall  be  entitled  to  give  more  than  six  votes; 
and  in  cases  where  two  or  more  of  the  inhabitants  present  shall  be  jointly 
rated,  each  of  them  shall  be  entitled  to  vote  according  to  the  proportion 
and  amount  which  shall  be  borne  by  him  of  the  joint  charge ;  and  when 
one  only  of  the  persons  jointly  rated  shall  attend,  he  shall  be  entitled  to 
vote  according  to  and  in  respect  of  the  whole  of  the  joint  charge;  provided 
that  when  any  person  shall  have  become  an  inhabitant  of  any  parish,  or 
become  liable  to  be  rated  therein,  since  the  making  of  the  last  rate  for  the 
relief  of  the  poor  thereof,  he  shall  be  entitled  to  vote  for  and  in  respect 
of  the  lands,  tenements,  and  property,  within  such  parish,  for  which  he 
ffholl  have  become  liable  to  be  rated,  and  shall  consent  to  be  rated,  in  like 
manner  as  if  he  had  been  actually  rated  for  the  same;  provided  also,  that 
no  person  who  shall  have  refused  or  neglected  to  pay  any  rate  for  the  relief 
of  tne  poor,  which  shall  be  due  and  shall  have  been  demanded  of  him, 
shall  be  entitled  to  vote  or  be  present  at  any  such  public  meeting  in  ves- 
try of  the  inhabitants  of  the  parish  for  wmch  such  rate  shall  have  been 
made,  imtil  he  shall  have  paid  the  same." 

Sect.  4.  "  That  such  person  as  may  be  elected  by  the  inhabitants  present  chainnaa  to  be 
shall  preside  as  chairman  at  such  meetings;  and  that,  if  any  controversy  elected, 
shall  arise  at  any  such  meeting  as  to  the  qualification  or  ri^ht  of  voting,  or 
eligibility  of  any  person  claiming  to  vote,  or  as  to  the  qualification  or  eu^ 
bility  of  any  candidate,  such  controveriy  shall  be  determined  by  the  chair- 
man presiding  at  such  meeting." 


\ 


lilliteg  ana  WbOAfng  If  IMAM. 


pTOTHkni*  of  thU  act,  u  hereinBfter  Mt  fbto,  dwH  «r  imB  not  ba  adaBtid 
•■d  Mtodnpoo  witUn  (oeh  uriA:  prorMtd,  B^Wl«>l^l^■^  flMtit  Atflh 
InrfU  Ibr  tha  m^orily  of  t£*  mtod  whittili  papwt  I*  a^H^  aA 
BNtfa^  frim  time  to  thse." 

SmLB.  "Tkrti^ataivnehBiMtin^itriMBWdblaMtfnalferaM- 


^aBs» 


a^'^SXttTot     llrifrirfaHoafenrlkiirfTiif,  >M«rtM— dM«l 
^■*^^^^       of  l!ii«  ftfl  shall  be  odoplcil,    then,  nnd  in  siicli  cnac,   such  proviaium  atoll 
3EE/^  tmm  tlipuccforlii  take  efferl  auii  comeiuto  opernlioii  in  Bucli  paiuh:  and  il 

•    .  *l|^  shall  forthwith  he  delcniuiii^d  that  a  certain  number',  not  IxMng  more  Uiaii 

eleven,  nor  le»8  than  three  impectors,  shall  be  elected  to  carry  nich  purnwa 
into  ettccl;  and  ths  niunber  of  inspecton  >o  determiiied  upon  ihsll  it 
elected  in  manner  hereinafter  mcnlioned." 

Sect.  7.  "  That  the  inhahitanta  of  any  paiish  adopting  the  proviiiani  d 
thi4  act,  iihall,  at  the  first  mecliug  or  same  ai^oiunmcnt  iherenf,  fix  tbc 
highest  amount  of  rate  iu  the  pound  which  the  said  inspector  sluU  han 
powci  [o  call  fur  in  any  one  year,  in  order  lo  carry  into  efiect  the  pruvirau 
of  this  act" 
WjJ'JtJ'""  ^"^^  ^'  "  '^"^  "•  ^^"^  ^"y  s"^''  "leftin^  convened  as  aforesaid,  ttall 

^^tSSIStct  have  dcteruiincd  against  adopting  the  jiruMuona  of  this  act,  jtBhallDMbt 
lawliil  for  the  inlioliitRnts  to  meet  again  in  1cm  than  one  year  from  the  pp 
riod  Bl  which  auch  meeting  shall  have  been  convened  fur  the  purpuon  J 

Mdfc«fili  III!  /iuipectori,Eifelio«,.1ppoiHlmfnl,aridOffi<rof} — Sect.  9.  "Thatlhtia- 

'■*•'•■*  (pectors  hereinbefore  mentioned  shall  be  elected  in  manner  following;  (ihll 

,1,  i»  to  wiy),  each  candidate,  being  a  person  who  sl^all  redde  within  8u»  nuUi, 

,  ':,  '  and  who  shall  have  been  assessed  or  chareed  by  the  last  nttc  mode  B»  thi 
relief  of  the  poor  in  respect  of  a  dwelling  house  or  other  tenement  or  »•■ 
mises  of  the  amiual  value,  according  U>  the  >aid  rate,  of  131.  or  nun^  itt 
be  eligible  to  be  elected  mi  inH]ieclor  for  the  purposes  of  this  act,  and  Jul 
be  poijiosed  nt  lln-  snid  iiieeliTii;,  hy  Emmc  peraiin  duly  qualified  lo  rui* 
thereat,  and  shall  be  seconded  by  some  other  peisou  in  like  ""V"—  i|mC- 
fied ;  and  if  more  candidates  than  the  number  of  inspector*  authorised  Id  b 
elected  sbtLl]  be  propoeed,  and  a  poll  shall  be  demanded  by  any  tan  famm 
qualified  to  vote,  on  behalf  of  any  such  candidates,  then  the  cnainaaa  Ail 
open  and  proceed  with  such  poll,  and  in  a  hook  or  books  prcftared  &r  thtf 
purpose,  which  book  or  books  the  churchwardens  are  hereby  reqnirsd  R 
canae  to  be  prepared,  shall  enter,  or  cause  to  be  entered,  the  name  sf  d 
■ucfa  candidates,  and  the  name  of  every  person  dulj  qtialified  lo  be  pnsM 
and  vote,  who  shall  desire  to  vote,  U^ether  with  his  oeacription  and  absdr^ 
aad  shall  register  the  vote  of  every  such  persim  for  every  Or  may  sack  am- 
didate  as  every  such  person  may  respectively  require ;  and  if  ute  nAs  if 
•n  the  persons  diJy  qutdified  and  desirous  to  vote  cannot  be  ctmrsgsalb 
collect^  and  registered  by  four  of  the  clock  of  the  same  day  i^on  rin 
the  poll  shall  have  been  commenced,  then  the  chairmaD  shall,  atthathsa^ 
a^onm  such  poll  to  the  day  next  succeeding,  iffileaB  such  day  sboDtss 
Siuiday,  Christmas-day,  or  Good  Friday,  and  in  tiiat  case  to  the  dqt  tt 
lowing,  and  then  proceed  to  collect  and  register  the  rotea  of  all  uiojM 
dulv  qualified  and  applying  to  vote ;  provided  nevertheleaa,  that  Um  pi 
shall  finally  cloM- at  four  o'clock  on  the  day  to  which  it  ahaU  havebMaai- 
joumed,  or  sooner,  provided  all  penons  duly  qualified  and  deairaus  Is  nil 
shall  have  voted,  and  aRer  the  lapse  of  one  hour  withaat  any  pcnon  dr 
iug  to  vote;  and  as  soon  after  the  close  of  the  poll  aa  may  be  piMlilii  it' 
Toult  thereof  shall  be  declared  at  the  stace  where  the  electiaa  mv  HN 
been  bolden,   and  certified  bv  the  chauman  to  the 

and  the  said  churchwardens  shall  be  reimbuiiedall  sneh  .  

and  expenaeB  at  may  be  izunirred  in  providing  cle^  aqd  bo^i^  imi  vtr 
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wise  in  the  perfonnance  of  the  duties  hereby  required  of  them,  by  the  can-  liqhtino   akd 
didates  at  the  said  election  for  the  said  office."  watchimg,  &c. 

Sect.  10.  "  That  every  person  who  shall  be  elected  an  inspector  in  any   ii  oea  4,  cS7. 
parish  under  the  provisions  of  this  act,  shall  go  out  of  office  on  the  29th  day   inspecton  to  go 
of  September  in  the  third  year  from  the  said  first  election;  and,  in  place  of  {{Jf  ^^?ISL2m. 
such  mspectors  so  going  out  of  office,  a  like  number  of  other  inspectors  to   berofeve^^tSd 
be  elected  as  heremafler  provided  shall  come  into  office,  and  remain  in  y^^* 
office  for  three  years,  and,  at  the  expiration  of  such  last-mentioned  term  of 
three  years,  shiul  in  like  manner  go  out  of  office  and  be  succeeded  by  other 
inspectors,  who  shall  remain  in  office  for  a  like  term  of  three  years,  and  ao 
on  for  ever:  provided  always,  that  any  of  such  outgoing  inspectors  shall  be 
re-eligible  and  may  be  re-elected,  and  shall,  in  such  case,  continue  to  act 
and  remain  in  office,  any  thing  herein  contained  to  the  contrary  notwithr 
standing." 

Sect  11.^'  That  the  churchwardens  of  any  paririi  to  which  the  provisions   Triomial  meet- 
of  this  act  shall  be  extended  shall,  previoos  to  the  second  Monday  in  Sep-  iSimecuin!to& 
tember  in  every  third  year,  give  due  notice,  in  the  manner  by  tms  act  re-  held  oo  the  fleoood 
quired  with  respect  to  the  first  meeting  to  be  held  under  tlus  act,  that  a  JJj^f  *°  ^*'*' 
meeting  will  be  nolden  on  such  second  Monday  in  September,  for  the  Sec- 
tion of  inspectors  for  the  execution  of  this  act  for  the  three  years  next  suc- 
ceeding; and  the  chairman  appointed  to  preside  at  such  election  shall  {»t>- 
ceed  in  such  manner  as  the  chairman  at  tne  first  meeting  to  be  held  under 
this  act  is  hereinbefore  directed  to  proceed  in  the  election  of  the  inspectors 
to  be  first  appointed  for  the  execution  of  this  act,  and  shall  decide  on  quea- 
tions  which  may  arise  as  to  the  eligibility  or  qualification  of  any  person 
whatsoever,  and  as  to  all  matters  whatsoever  connected  with  the  said  elec- 
tion, and  shall  declare  the  result  of  the  same  as  aforesaid." 

Sect.  12.  "  That  in  case  any  inspector  shall  die,  or  become  disqualified  How  Tacandfls  in 
by  change  of  residence  or  otherwise,  or  shall  neglect  to  act,  and  in  case  of  S^t^ton iSube^ 
any  casual  vacancy  happening  in  any  manner  whatever,  so  that  the  num-  nSd  up. 
ber  of  inspectors  shall  be  reduced  to  less  than  three,  notice  shall  be  inmie- 
diately  given  by  the  acting  inspectors  to  the  churchwardens  of  the  perish, 
who  shall  forthwith,  in  the  manner  directed  by  this  act,  call  a  meeting  of  the 
inhabitants  as  aforesaid,  for  the  purpose  of  filling  up  such  vacancy  or 


vacancies." 


Sect.  13.  *'  That  the  inspectors  for  executing  this  act  in  any  parish  shall  inspectors  to  meet 
meet  on  the  first  Monday  in  ev^  montli,  at  noon,  at  some  convenient  place  ™^""y* 
or  office  previously  publicly  notined;  and  at  such  monthly  meetine  it  shall 
be  lawful  for  any  inhabitant  rated  to  the  relief  of  the  poor  of  any  such  parish, 
to  appear  there  and  prefer  any  matter  of  complamt  which  he  may  think 
proper  to  make  concerning  any  matter  or  thing  done  by  force  or  in  punu- 
ance  of  or  under  pretence  of  the  provisions  of  this  act" 

Sect  14.  **  That  such  inspectors  shall  meet  at  all  other  times,  and  so  Spcdaimeetingior 
often  as  at  any  previous  meeting  shall  be  determined  unon;  and  it  shall  be  l°q>«cton. 
at  all  times  competent  for  any  one  inspector,  when  tnree  inspectors  only 
shall  have  been  appointed,  and  in  all  other  cases  for  any  two  ins]^toT%  by 
writing  imder  his  or  their  hands,  to  summon,  upon  at  least  forty-eiffht  hours' 
notice,  the  inspectors,  for  any  special  purpose  therein  named,  and  for  such 
time  as  shall  be  therein  named;  and  that  at  all  meetings  of  such  inspectors  Quorum, 
any  number  not  less  than  one  third  of  the  whole  number,  when  more  than 
three  inspecUMrs  shall  have  been  appointed,  and  when  only  three  inspectorB 
shall  have  been  appointed,  then  not  less  than  two  inspectors,  shall  constitute 
a  quorum  for  transacting  business." 

Sect  15.  **  That  it  shall  be  lawful  for  the  said  inspectors  elected  in  any  inspec^toap- 
parish  under  this  act  for  the  time  being,  and  they  are  hereby  authorized  E^icMure^uld' 
and  required,  to  appoint,  during  pleasure,  such  treasurer  and  other  officers  t«t  an  office  for 
as  they  shall  think  necessary  for  efiecting  the  purposes  of  this  act,  and  to  thdr'ISSMiisr  ^ 
remove  and  displace  the  same,  and  to  hire  and  rent  a  sufficient  office  or 
house,  or  room,  for  holding  their  meetings  and  transacting  their  business, 
and  also  to  appoint  suitable  salaries,  wages,  and  allowances,  to  and  for  such 
treasurer  ana  other  officers,  and  also  to  agree  for  a  reasonable  rent  for  such 


onilj  •hall  be  giveii  to  their  Htiifiwli 
Tnuum  ud  TVMUnrer  and  otlUr  (Meeri} — 8eo 

offlom  to«c«o»Bt.  (itijjj  officer  appointed  by  virtue  of 
hand,  and  at  such  time  or  timet,  and 
■ball  direct,  deliver  to  the  laid  inipMl 
point,  true  and  perfect  account!  in  w 
mitted  to  hii  cha)^  by  virtue  of  tfaii . 


^^sST 


that  eveiy  mch  officer  ihall  paj  a 
him  to  ue  treuiner  for  the  time  ban 
•aid  inqwdMi  aliall  ^ipoint  to  rMein 
officer,  or  otlter  penon,  dud)  rcAiM  «i 
oaanl;  cv  to  proanee  and  deliver  i^  tl 
make  pavment  ■■  afincaald,  or  duA 
dw  MM  inapMton,  ortotoch penon 
aeire  the  laiiw,  withm  three  d^  ifti 
bipecteti,  bjr  notice  in  wrilinK  imd« 
men  at  tlw  laid  in^eeton,  fina  tn 
abode  of  mch  oSeer,  all  baab,  mb 
power,  relating  to  die  execntian  of  U 
mU  inapecton,  or  mdi  otter  peno 
tbe  nme,  then,  and  in  every  ■nd  tm 
in^eeton,  or  by  aneh  pereon  or  pen 
ifpoint  tor  that  nttpoae,  of  any  nkA 
toanyjiutieeordiepeaee,  n^Jiull 
Hid  raonired,  to  inue  *  ■gwmw^f  hh J 
idbaing  w  D^l««llng  to  qipearbeAv 
A*  Mid  ^Icer  npeaiin^  or  having  fa 
wttbaat  MBM  Mffirfent  and  wawMM 
ha  lawftd  far  the  Nid  juiliaM  to  haw 
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this  act,  remained  in  the  hands  or  in  the  custody  or  power  of  such  ofHcer,  lightiko  and 
and  he  refused  or  wilfully  neglected  to  deliver  or  give  satisfaction  respect-  wATCHiwOt  &c 
ing  the  same  as  aforesaia,  then  and  in  every  such  case  such  justices  shall,  n  o«o.4,  c.  S7. 
and  they  are  hereby  required,  to  commit  such  offender  to  the  common  gaol 
or  house  of  correction  for  the  county,  city,  or  place,  where  such  offender 
shall  be  or  reside,  there  to  remain  without  bail  or  mainprize,  until  he  shall 
have  given  a  true  and  perfect  account  as  aforesaid,  or  until  he  shall  have 
paid  such  monies  as  aforesaid,  or  compounded  with  the  said  inspectors  for 
such  money,  and  shall  have  paid  such  composition  in  such  manner  as  they 
shall  appoint,  (which  composition  the  said  mspectors  are  hereby  empowered 
to  make  and  receive),  and  until  he  shall  have  delivered  up  such  books,  pa- 
pers, and  writings,  or  given  satisfaction  in  respect  thereof  to  the  said  in- 
spectors, or  to  such  other  person  or  persons  as  aforesaid;  but  no  such  offen- 
der shall  be  kept  or  detained  in  sucn  common  gaol  or  house  of  correction 
for  want  of  sufficient  distress,  by  virtue  of  this  act,  for  any  longer  space  of 
time  than  three  calendar  months." 

Sect.  18.  '*That  no  prosecution  or  commitment,  under  the  provisions  of  commitment  of 
this  act,  of  any  treasurer  or  other  officer  or  person  to  be  appointed  imder  the  J*?**"'  "P'  *** 
powers  of  this  act,  shall  acquit  or  discharce  any  surety  or  security  that  shall  turaUou* 
or  may  have  been  taken  by  or  given  to  the  said  inspectors,  for  the  due  and 
faithful  execution  of  his  or  their  office,  or  the  payment  of  the  monies  receiv- 
edf  or  to  be  received,  by  him  or  them  respectively." 

Extortion  by  Officer*] — Sect.  19.  *'  That  if  any  person  who  shall  be  em-  officers  taking  my 
ployed  as  treasurer,  or  any  other  officer  or  servant,  who  shall  be  in  anywise  lJto*th?IJaiJ^ 
employed  by  the  said  inspectors  for  putting  this  act,  or  any  of  the  powers  fees  appointed,  to 
thereof  into  execution,  shall  exact,  take,  or  accept  any  fee  or  reward  what-  ^***"''**'  **'• 
soever,  other  than  such  salaries,  allowances,  and  rewards,  as  are  appointed 
by  this  act,  or  shall  be  appointed,  allowed,  and  approved  of  by  the  said  in- 
spectors, for  or  on  account  of  any  thing  done,  or  to  be  done,  by  virtue  of 
this  act,  or  on  any  account  whatsoever,  relative  to  putting  this  act  into  ex- 
ecution, or  shall  m  anywise  be  concerned  or  interested  in  any  bargain  or 
contract,  made  or  to  be  made  by  the  said  inspectors,  every  such  person  so 
offending  shall  be  incapable  of  ever  serving  or  being  employed  under  this 
act,  and  shall  over  and  above  forfeit  the  sum  of  fifty  pounds  to  any  person 
or  persons  who  shall  sue  for  the  same." 

Actiotis,  ^.  by  and  against  Inspectors] — Sect  20.  "  That  the  said  inspec-  Intpecton  may 
tors  may  sue  and  be  sued  in  the  name  of  any  one  of  the  inspectors  for  the  Se^ieofm*" 
time  bemg ;  and  all  actions  or  suits  that  may  be  necessary  or  expedient  to  one  of  them. 
be  brought  for  the  recovery  of  any  penalty  or  sum  of  money  due  or  payable 
by  virtue  of  this  act,  or  for  or  in  respect  of  any  other  matter  or  tmng  re- 
lating to  this  act,  may  be  brought  in  the  name  of  any  one  of  the  said  in- 
spectors ;  and  that  no  action  or  suit  which  may  be  brought,  commenced,  or 
prosecuted,  by  or  against  the  said  inspectors,  or  any  of  them,  by  virtue  or 
on  account  of  this  act,  shall  abate,  or  be  discontinued  by  the  death  of  such 
inspector,  but  such  inspector  shall  be  deemed  plaintiff*  or  defendant  in  any 
such  action  or  suit  (as  the  case  may  be)  :  provided  also,  that  in  all  cases  in 
which  the  inspector  as  aforesaid  shall,  in  pursuance  of  this  act,  be  the  plain- 
tiff* or  defendant  on  the  record  in  any  action  or  actions,  suit  or  smts,  in 
which  in  effect  the  said  inspectors  shall  be  suing  or  sued  in  the  name  of 
mich  one  inspector  as  aforesaid,  he  (although  appearing  as  the  plaintiff  or 
defendant  on  the  record)  may  and  shall  nevertheless  (if  not  otherwise  in- 
terested or  objectionable)  be  a  good,  examinable,  and  competent  witness  in 
every  action  or  suit,  either  for  or  against  the  said  inspectors;  and  all  the 
affidavits  of  debt  or  service  which  may  be  necessaxy  or  expedient  to  be 
made,  preparatory  to  or  in  the  prosecution  or  defence  of  any  and  every  such 
action,  smt,  or  proceeding,  shall  and  may  be  lawfully  made  by  such  one  in- 
spector, notwithstanding  he  shall  be  nominal  plaintiff*  or  defendant  on  the 
record  as  aforesaid  :  provided  also,  that  every  or  any  such  inspector,  in  whose 
name  any  action  or  suit  shall  be  commenced,  prosecuted,  or  defended,  in 
pursuance  of  this  act,  shall  always  be  reimbursed  and  paid,  out  of  the  mo- 
nies to  arise  by  virtue  of  this  act,  all  such  costs,  charges,  and  expenses,  as 
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inbefore  directed,  such  ftdl  and  fair  annual  value  to  be  computed  accord-  lighting  and 
ing  to  the  last  valuation  for  the  time  being  acted  upon  in  assessing  the  watoiiiwo,  &c 
poor's  rate  for  the  said  parish."  ii  g«o.  4,  c.  «7. 

Overseers  of  Poor,  Duties,  ^c,  and  Liabilities,  ^c,  of,  as  to  this  Act"] —   Oreneen  lo  pay 
Sect  26.  **  That  the  overseers  of  the  poor  of  every  parish  adopting  the  pro-  •roo"**'  ^  tm- 
visions  of  this  act,  to  whom  any  such  order  as  aforesaid  shall  be  issued,  snail  *"'^' 
pay  over  the  amoimt  mentioned  in  such  order  to  the  treasurer  to  be  ap- 
pointed in  the  said  parish  under  this  act,  within  for^  days  from  the  delivery 
of  such  order  to  one  of  the  overseers,  and  shall  keep  the  accounts  of  the 
said  rate  levied  for  the  purposes  of  this  act  separate  and  distinct  from  the 
accounts  of  the  rates  levied  in  the  same  parish  for  the  relief  of  the  poor ; 
and  at  the  time  of  making  any  pavment  to  the  said  treasurer  the  said  over- 
seers shall  deliver  to  him  a  note  m  writing,  signed  by  them,  specifying  the 
amount  so  paid,  which  note  shall  be  kept  by  the  treasurer  as  a  voucher  for 
his  receipt  of  that  particular  amount;  and  the  receipt  of  the  said  treasurer,    Receipt  of  trai- 
specifying  the  amount  paid  to  him  by  the  overseers,  shall  be  a  sufficient  dis-  Suiimtoovw^ 
charge  to  the  overseers  for  such  amount,  and  shall  be  allowed  as  such  in  Men. 
passing  their  accounts  with  their  respective  parishes.'* 

Sect.  27.  "  That  where  any  persons  other  than  the  overseers  of  the  poor  Where  other  per- 
shall,  by  virtue  of  any  office  or  appointment,  be  authorized  and  requir^  to  JSd^coitert 
make  and  collect,  or  cause  to  be  collected,  the  rate  for  the  relief  of  the  poor  poor's  mte*.  such 
in  any  parish  to  which  all  or  any  of  the  provisions  of  this  act  shall  be  ex-  SSSS  weneen. 
tended,  such  persons,  by  whatsoever  title  they  may  be  called,  shall  be 
deemed  to  be  overseers  of  the  poor  within  the  meaning  of  this  act,  and 
to  be  included  under  and  denoted  by  the  words  ''  Overseers  of  the  Poor," 
for  all  the  piurposes  of  this  act,  as  fuuy  as  if  they  were  commonly  called  or 
known  by  tne  title  of  overseers  of  the  poor." 

Sect  28.  "  That  in  case  the  amount  directed  by  such  order  as  aforesaid  oreneen  may  be 
to  be  paid  by  the  overseers  in  any  parish  to  which  all  or  any  of  the  provi-  ^*™*°f**  "P™*» 
sions  of  this  act  shall  be  extended,  shall  not  be  paid  to  the  said  treasurer  -paymen  . 

within  the  time  specified  for  that  purpose  in  the  said  order,  any  justice  of  the 
peace,  upon  complaint  thereof  made  to  him  by  the  said  treasurer,  may  and 
he  is  hereby  authorized  and  required  to  issue  a  summons  under  his  hand 
and  seal,  for  the  said  overseers  so  refusing  or  neglecting  to  pay  such  money 
as  aforesaid  to  appear  before  two  justices  of  the  peace ;  and  upon  the  said 
overseers  appeanng,  or  having  been  so  summoned  and  not  appearing,  with- 
out some  sufficient  and  reasonable  excuse,  or  not  being  found,  it  snail  be 
lawful  for  the  said  justices,  in  case  the  said  money  is  not  paid,  to  issue  their 
warrant  for  levying  the  amoimt,  or  so  much  thereof  as  may  be  in  arrear,  by 
distress  and  sale  of  the  goods  of  all  or  any  of  the  said  overseers;  and  in  case 
the  goods  of  all  the  overseers  shall  not  be  sufficient  to  pay  the  same,  the  ai^ 
rears  thereof  shall  be  added  to  the  amoimt  of  the  next  levy  which  shall  be 
directed  to  be  made  in  such  parish  for  the  purposes  of  this  act,  and  shall  be 
collected  by  the  like  method. 

tFatchmen,  Appointment  and  Duties  of,  ^c] — Sect  29.  **  That  the  said  Watchmen  to  be 
inspectors  shaU,  from  time  to  time,  appoint  and  employ  such  number  of  able-  •PPo*"***'  (">. 
bodied  watoh-housc  keepers,  serjeants  of  the  night,  watehmen,  patrols, 
streetkeepers,  and  other  persons,  as  they  shall  think  sufficient  for  the  proper 
protection  of  the  inhabitants,  houses,  and  property,  streets  and  other  places, 
within  the  limits  of  this  act,  by  day  ana  bv  night,  and  provide  aU  such 
watchmen,  watch-house  keepers,  serjeants  of  the  night,  patrols,  and  persons 
as  aforesaid,  with  such  clothing,  arms,  ammunition,  and  weapons,  and  shall 
assign  to  them  such  beat  and  rounds  and  duties,  and  appoint  such  hours  for 
them  to  be  on  duty,  and  also  such  wages,  rewards,  and  gratuities  or  remu- 
nerations for  their  services,  and  also  make  such  rules,  orders,  and  regular 
tions  relative  to  such  wateh-house  keepers,  serjeants  of  the  night,  watehmen, 
patrols,  streetkeepers,  and  other  persons,  and  their  duties,  as  to  the  said  in- 
spectors shall  seem  meet;  and  also  shall  and  may  ofier  and  give  as  well  to 

(a)  See  the  proviuons  of  the  metropolis  police  acts,  post,  ^oltof*  Vol.  V. ;  see 
also  title  ISBotci^  Vol.  V. 


and  also  to  iiruvriit  all  rubbunca,  bu 
tiieuncirs,  mid  ullitr  outrnpi's,  dIiH>nl) 
the  liinitfl  of  tlic  unriiili  Di]o]>ting  thi 
liviid  nnd  wiiirc  all  Muiu,  nipiii,  v 
■Imll  dishirb  thi;  jiublic  fvaw,  or  an, 
ine,  ur  inuibthiiviiig  liiiiisi-lf  or  tlit'ini 
ublc  caiisi'  lo  Buapect  of  ouy  evil  dc 
ciiHtiidy  i^vpTv  Micli  ficnun,  in  order 
OH  conveniently  inoy  bo  before  one  < 
be  exnniined  and  denlt  with  Dcrordin 
fill  to  atid  for  the  kdIiI  wutcliiiion,  at 
perHiin  nr  jiersons  so  iip]iiiinte<l  oa  uf 
or  persiins  to  aid  uiid  uMut  then)  in 
and  all  diiurderly  or  HiitiiH'cted  pento 
or  penons  shall  uaMult  or  reiiiiit,  or  i 
ins  or  TiMuitinCi  any  of  the  nalehu 
otaer  penwn  of  persons  so  ninwinlei 
duty,  ererv  siirli  perwjii  shull  for  eve 
not  c\ccc(ung  'lUf." 
0  Sect.  31.  "  That  all  watehnien,  •> 
'  be  nwoni  in  09  coimtableH  befiire  an^ 
while  in  excculirin  of  the  [Kiwen  ui 
hereby  invested  iritli,  and  nholl  liave 
ritiet,  privileges  and  immiitiitii's,  ani 
the  like  penalticii  and  furR'itiireii,  as. 
vested  wilh,  or  nlmll  or  may  Imve  oi 
or  habic  to  by  law." 

Fire  EayiHci^—Sccl.  .12.  "Tlial  i 
and  lliey  are  hereby  required,  fron)  t 
engines,  villi  pipes  and  other  utensil 
parish  ad  oi>tin(r  the  provisiiina  of  th 
]>tncc*  fur  the  lieeping  of  thu  same ; 
eare  of  some  proper  person  ur  persoi 
ancc  fur  his  or  their  trouble,  as  mi 
peniics  attending  the  providing  and 

ni>t  nf  (lie  ni.iTiPV  mith.irlTnl  In  k-  » 
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the  same  to  be  lighted  with  gas,  oil,  or  otherwise,  for  such  number  of  hours   lighting  and 
in  every  twenty-four  hours  as  they  shall  tliink  necessary;  and  also  to  cause  watching,  &c. 
such  a  number  of  watch  houses  or  watch  boxes  to  be  provided,  erected,  or  n  Geo.  4,  c  27. 
affixed,  as  they  shall  think  necessary  for  watching  all  or  any  of  the  streets, 
roads,  and  places  within  the  limits  of  this  act." 

Oas  Pipes,  ^c,'] — Sect  34.  "That  nothing  herein  contained  shall  ex-  Gu  pipe*  not  to  be 
tend,  or  be  construed  to  extend,  to  authorize  or  empower  the  said  inspec-  S^SiSSoTiiShout 
tors,  or  any  body  or  bodies  politic  or  corporate,  or  person  or  persons,  con-  ooment ' 
tracting  with  the  said  inspectors  for  lighting  with  gas  such  roads,  streets, 
and  public  places,  to  carry  or  lay  any  pipe  or  pipes,  cocks,  or  branches  from 
any  mains  or  pipes,  against,  into,  or  through  any  dwelling  house  or  dwell- 
ing houses,  manufactories,  public  or  private  buildings,  or  to  continue  the 
same,  without  the  consent,  in  writing,  of  the  owner  or  owners,  occupier  or 
occupiers  for  the  time  being,  of  such  dwelling  house  or  dwelling  houses,  ma- 
nufactories, public  or  private  buildings  respectively,  nor  to  enable  any  body 
<nr  bodies  politic  or  corporate,  or  person  or  persons,  contracting  with  the  said 
inspectors  for  lighting  such  streets  and  public  places,  to  enter  into  or  upon 
any  private  lands  or  groimds,  without  tne  consent,  in  writing,  of  the  owner 
or  owners,  occupier  or  occupiers  of  such  lands  or  grounds,  for  that  purpose 
first  had  and  obtained." 

Sect  35.  "  That,  in  case  the  soil,  pitching,  or  pavement  of  any  road  or  Owner*  of  private 
way,  for  the  purpose  of  laying  any  gas  main  or  gas  pipe  along,  under,  or  ^SSSSnof  pipal^ 
across  the  same,  be  broken  up,  with  the  consent  of  the  owner  or  owners  &§ 
the  soil  for  the  time  being,  and  after  the  same  shall  have  been  so  laid  and 
placed,  such  owner  or  owners  shall  be  desirous  of  having  the  same  removed, 
It  shall  be  lawful  for  such  owner  or  owners,  at  any  time  or  times  thereafter, 
if  he,  she,  or  they  shall  deem  it  necessary  or  expedient,  at  his,  her,  or  their 
own  costs  and  cliai^es,  to  alter  and  vary  the  position  of  such  pipe  or  pipes, 
main  or  mains,  and  to  relay  the  same,  so  that  no  damage  be  done  thereby 
to  the  said  body  or  bodies  politic  or  corporate,  or  person  or  persons  contract- 
ing with  the  said  inspectors,  and  so  that  such  body  or  bodies  politic  or  cor- 
porate, or  person  or  persons  contracting  with  the  said  inspectors,  as  afore- 
said, be  not  thereby  prevented  from  or  obstructed  in  lightmg  any  public  or 
private  lamp,  unless  such  damage  or  obstruction  be  unavoidable. 

Escape  of  Gas\ — Sect.  36.  "  That  whenever  any  gas  shall  be  found  to  For  itorniing  the 
escape  from  any  of  the  pipes  which  shall  be  laid  down  or  set  up  by  order  of  «*«P«  ™  8"  <«)• 
the  said  inspectors,  in  pursuance  of  this  act,  the  body  or  bodies  politic  or 
corporate,  or  person  or  persons  whosoever,  making,  finmishing,  or  supply- 
ing any  gas  used  or  burnt  for  lighting  any  highway,  street,  or  place,  or  any 
houses,  manufactory,  building,  or  other  premises,  within  the  limits  of  any 
parish  adopting  the  provisions  of  this  act,  shall,  at  their  own  expense,  im- 
mediately after  receiving  notice,  by  parol  or  in  writing,  to  be  given  or  left 
at  their  office,  or  usual  place  of  transacting  tlieir  business,  of  any  such  escape 
of  gas,  from  any  person  or  persons  whomsoever,  cause  the  most  speedy  and 
effectual  measures  to  be  taken  to  stop  or  prevent  such  gas  from  escaping; 
and  in  case  the  said  body  or  bodies  politic  or  corporate,  or  person  or  per-  Penalty  for  ncg- 
sons,  as  aforesaid,  shall  not,  within  twenty-four  hours  next  after  such  notice,  l^t. 
by  parol  or  in  writing,  being  given  of  any  such  escape  of  gas,  effectually  stop 
and  prevent  the  gas  from  escaping,  and  wholly  and  satisfactorily  remove  the 
cause  of  complaint,  then,  ana  in  every  such  case,  the  said  body  or  bodies 
politic  or  corporate,  or  person  or  persons,  as  aforesaid,  shall,  for  every  such 
offence,  forfeit  and  pay  any  sum,  not  exceeding  5/.,  for  each  and  every  day 
after  the  expiration  of  twenty-four  hours  from  the  time  of  giving  any  such  no- 
tice, during  which  the  gas  shall  be  suffered  to  escape,  as  aforesaid;  which 
penalty  shall,  from  time  to  time,  be  recoverable  in  a  summary  way,  on  the 
oath  or  affirmation  of  one  or  more  credible  witness  or  witnesses,  before  any 
two  justices  of  the  peace;  and  shall  and  may  be  recovered,  with  all  reason- 
able charges,  by  distress  and  sale  of  the  goods  and  chattels  of  any  such  bo- 

(a)  See  also  the  40th  sect  po«^,  647. 
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sons  whomsoever,  to  the  said  body  or  bodies  politic  or  corporate,  company  lioiitino  and 
or  companies  of  proprietors,  or  any  of  them,  or  other  the  person  or  persons  watcuino,  &c. 
making,  ftu-nishmg,  or  supplying  any  gas  used  or  burnt  for  lightmg  any  11  o«o.4«c.S7. 
highway,  street,  or  place,  or  any  nouse,  manu&ctory,  building,  or  other  pre- 
mises, within  the  limits  of  this  act,  so  offending,  or  to  his,  her,  or  their  clerk 
or  clerks,  or  to  any  person  in  his  or  their  service  or  employ,  and  such  body 
or  bodies  politic  or  corporate,  company  or  companies  oi  proprietors,  or  other 
person  or  persons  shall  not,  within  twenty-four  hours  after  such  notice  shall 
have  been  given  to  them  or  him  as  aforesaid,  stop  and  hinder  or  prevent  all 
and  every  such  washings,  waste  liquids,  or  noisome  or  offensive  liquids,  sub- 
stances, or  things  from  being  emptied,  drained,  conducted,  or  conveyed,  or 
from  running  or  flowing  in  manner  ajforesaid,  and  every  such  other  annoy- 
ance, nuisance,  injury,  damage,  act,  or  thing  from  being  done  as  aforesaid^ 
then  and  in  every  such  case,  such  the  said  body  or  bodies  politic  or  corpo- 
rate, company  or  companies  of  proprietors,  or  other  person  or  persons  so  of- 
fending, shall  forfeit  and  pay  the  sum  of  20/.  for  each  and  every  day  such 
washings,  waste  liquids,  or  noisome  or  offensive  liquids,  substances,  or  thingi 
shall  be  so  emptied,  drained,  conducted,  or  conveyed,  or  caused  or  suffered 
to  run  or  flow  in  manner  aforesaid,  or  such  other  annoyance,  nuisance,  in- 
jury, or  damae^e,  act  or  thing  shall  be  so  done  or  caused  to  be  done  as  af<Mre- 
said ;  and  such  last-mentioned  penalty  shall  and  may  be  recovered  and  levi- 
ed in  such  and  the  like  manner  as  any  other  penalty  or  forfeiture  is  in  and 
by  this  act  directed  to  be  recovered  and  levied,  and  shall  be  paid  to  the 
informer,  or  to  the  person  or  persons  who,  in  the  judgment  of  tne  justices 
before  whom  the  conviction  shall  take  place,  shall  have  sustained  any  an- 
noyance, injury,  or  damage,  by  any  such  act  so  done  or  committed.'* 

Gcu  Fives,  how  to  be  laid,  ^c] — Sect.  39.  "  That  all  and  every  the  pipes  or  Gat  pipa  to  be 
other  conauits  to  be  used  or  laid  for  the  conveyance  of  gas  in,  under,  through,  SSerrSpSTanlf*" 
along,  across,  or  round  any  road,  street,  or  other  place  within  the  limits  (^  in  a  particular 
any  parish  adopting  the  provisions  of  this  act,  shall  be  so  laid  at  the  great*  manner  («). 
est  practical  distance,  and,  whenever  the  width  of  the  carriage-way  in  such 
street  or  place  will  allow  thereof  at  the  distance  of  four  feet  at  least  from  the 
nearest  part  of  any  water  pipe  already  laid  down,  or  hereafter  to  be  laid 
down,  for  the  convevance  of  water  in,  under,  throueh,  along,  across,  orromid 
any  of  the  said  roads,  streets,  or  other  places  within  the  limits  of  any  parish 
adopting  the  provisions  of  this  act,  excepting  in  cases  where  it  shall  be  un- 
avoidably necessary  to  lay  the  gas  pipes  across  any  of  the  said  water  pipes, 
in  which  cases  the  said  gas  pipes  snail  be  laid  over  and  above  tiie  said  water 
pipes  at  the  greatest  practical  distance  thereiW)m,  and  shall  form  therewith 
a  right  angle,  and  in  such  cases  the  said  gas  pipes  so  crossing  the  said  water 
pipes  shall  be  at  least  nine  feet  in  length,  so  that  no  joint  of  any  of  the  said 
gas  pipes  shall  be  nearer  to  any  part  of  the  said  water  pipes  than  four  feet 
at  least;  and  in  laying  down  the  said  gas  pipes,  the  said  contractors,  or  other 
persons  supplying  gas,  sliall  in  no  case  jom  two  or  more  gas  pipes  together, 
previous  to  tneir  being  laid  in  the  trench,  but  shall  lay  each  pipe  as  near 
as  may  be  in  its  place  in  the  trench,  and  shall  in  such  trench  pn^rly 
form  the  jointing  with  the  other  pipes  to  be  added  thereto,  with  proper  and 
sufficient  materiaLs,  and  shall  also  make  and  keep  all  and  every  such  pipes, 
and  all  pipes  connected  and  communicating  therewith,  and  au  the  screws, 
joints,  inlets,  apertures,  or  openings  therein  respectively,  air-tight,  and  in  all 
and  every  respect  prevent  the  said  gas  from  escaping  therefrom,  upon  paio 
of  forfeiting  for  every  offsnce  the  sum  of  5/." 

To  prevent  the  Escape  of  Gas,  and  Contamination  of  Water] — Sect.  40.   To  prerent  escape 
•*  That  whenever  the  water  of  any  company  of  proprietors  for  supplying  the   SJmlnationof" 
inhabitants  of  any  houses  witliin  the  limits  of  any  parish  adopting  the  pro-   water  (6). 
visions  of  this  act  with  water  shall  be  contaminated  by  any  of  the  gas  used 
or  burnt  for  lighting  any  highway,  street,  or  place,  or  any  house,  manufac- 
tory, building,  or  other  premises,  within  the  limits  of  any  parish  adopting 

the  provisions  of  this  act,  the  body  or  bodies  politic  or  corporate,  or  person 

-^^^'~^^^— ^ 

(a)  See  the  34th  &  35th  sects,  ante,  645.         (5)  See  the  36th  sect,  onto,  64f . 
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slinll  <m  Micli  iiml  every  ciiiti]ilnint 
iitlicr  iiilictT  f<ir  till'  liiiu-  liriiif;  uf  mi 
tlif  uNi>  mid  liitii-lit  iif  tlw  name  cin 
iiiciitiiiiKfl  (H'tinlly  lit  ■int.,  thi-  Kum  of 
vrtiicli  the  wati'T  u(  tlic  raid  InKt-invDti 
nintaiuiiiati'd  i>r  affcrlcil  by  inu.'li  giu; 
oCiTi'Miid,  KUi-li  jM-nulty  or  ppiiBliitii  hIu 
liuii  to  hi-  i-shibitcd  on  tlir  nalh  of  otio  i 
of  thi-  irciMirtr  or  othiT  olKi-tr  for  ihu  I: 
nn  afiin'Haid,  or  by  aiid  in  the  iinni(-  of 
IliL-  Miid  ciiinpaiiv,  at  tlio  (^luin  uf  tbc 
a};ninxt  Ihv  »nidWly  ur  l>odii-i<  politic 
■utn,  making,  fumlHhin);,  or  nipulyinf 
pekcc,  with  oM*,  to  bi>  siuioiimhI  by  lui 
aiid  Hnlr  of  iho  (juudu  and  ckatti-lii  of  t 
pomto,  or  oihi-r  ncnon  ur  pononn,  ma 
gnu,  tiyolhcr  with  thv  i-liiirgi>!i  of  micl 
lliu  hiiiid  and  si'al  of  Huch  jiistirc,  whit 
puwi'rcd  tu  grniit ;  and  mieh  ]K>i»dty  a 
jwid  tu  tliu  Irnuiiin'T  or  ollior  ulKcor  ti 
paiiy,  fiir  tiu-  uac  of  Mich  water  compa 
PniimoM  for  Jirrrlnhi'iHg  if  Iht 
"  Tiint  iti  niiy  rnsu  in  whicli  it  kIuiII 
Fiiiiililiiiiit  nH  afi>n.'!uiiil,  wlii'thi-T  tite  lU 
by  till:  f.MH  uf  lite  wid  licjilv  or  bodira  ] 
or  punHiiiH,  Hulking,  fiinimliiii};,  or  m 
ligliting  any  bij;hway,  (tn<i>t,  or  place 
ing,  or  other  invnibien,  wilhhi  the  lini 
the  coni]>any  of  projirietoM  or  olliur  th 
wuHu  lo  dig  tu  and  about,  and  ncarch 
duilH,  anil  iijiparatui  of  the  said  liody  < 
neniin  ur  pi'rw)ns  as  afiiresjiid,  fiirtlie 
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vided  always,  that  if,  upon  such  examination,  it  shall  appear  that  such  oon-   liohtimo  and 
tamination  has  not  ansen  from  any  such  escape  of  fi^as  from  any  of  the   watchiwo,  &c. 
mains,  pipes,  or  conduits  of  the  said  oody  or  bodies  pobdc  or  corporate,  or   ii  g«>.  4,  c  S7. 
other  person  or  persons  as  aforesaid,  then  and  in  such  case  the  said  com- 
pany of  proprietors,  or  other  the  owners  or  proprietors  of  such  waterworks, 
shaU  bear  and  pay  all  the  costs  and  expenses  of  such  search,  examination, 
and  repair  as  aforesaid,  and  shall  also  make  good  to  the  said  body  or  bodies 
politic  or  corporate,  or  other  person  or  persons  as  aforesaid,  any  loss,  in- 
jury, or  damage  which  may  be*  occasioned  to  the  said  mains,  pipes,  con- 
duits, or  apparatus  of  the  said  body  or  bodies  politic  or  corporate,  or  other 
person  or  persons  as  aforesaid,  in  and  by  such  search  and  examination,  the 
amount  of  such  injury,  loss,  or  damage  to  be  ascertained  and  determined 
by  such  justices  of  the  peace  as  aforesaid." 

Gas  Nuisances,  Indictment  for^  Sfc."] — Sect  42.  '^  That  nothing  in  this  Pttnonf  mpplying 
act  contained  shall  extend,  or  be  construed  to  extend,  to  prevent  any  per-  JCtidtoL***mii?'" 
son  from  proceeding  by  indictment  or  otherwise  against  any  of  the  offi-  lance. 
cers,  servants,  or  workmen  of  the  body  or  bodies  politic  or  corporate,  or 
other  person  or  persons  whomsoever,  making,  furnishing,  or  supplying  any    . 
gas  used  or  biumt  for  lighting  any  highway,  street,  or  mace,  or  any  house, 
raanu£Eictory,  building,  or  other  premises,  within  the  limits  of  any  parish 
adopting  the  provisions  of  this  act,  in  respect  of  any  works  or  other  means 
which  shall  be  employed  by  them,  or  any  of  them,  m  making  the  said  gas 
and  using  the  same  in  furnishing  with  lights  as  aforesaid,  as  a  public  or 
private  nuisance,  or  from  bringing  any  action  against  the  said  body  or  bodies 
politic  or  corporate,  company  of  proprietors,  or  person  or  persons  as  afore- 
said, or  any  of  their  officers,  servants,  or  workmen,  for  any  injury  sustained 
by  reason  of  any  such  works,  or  the  use  of  the  said  gas,  or  the  method  of 
lighting  therewith,  whether  such  injury  shall  proceed  from  the  preparation 
or  the  use  of  the  same  gas,  or  method  Qf  lighting,  or  the  carelessness  or 
want  of  skill  of  any  of  tne  persons  employed  therein,  or  from  any  other 
cause  whatsoever." 

Wilfully  Destromng,  ^c.  Lamps,  ^c,  Pmaliy  for]— Sect  43.  "  That  if  any   Penalty  for  wfl- 
person  shall  wilfully  break,  throw  do¥m,  spoil,  or  damage  any  watch-house  or  -^^taglilmp!?  °' 
watch-box,  or  lamp,  lamp  iron,  lamp  post,  pale,  rail,  chain,  or  other  furniture 
thereof,  or  wilfiilly  extinguish  the  light  of  any  such  lamp,  it  shall  be  lawfid  for . 
any  person  or  persons,  who  shall  see  the  offence  committed^  to  apprehei^d,  and 
also  for  any  other  person  or  persons  to  assist  in  apprehending,  the  offender 
or  offenders,  and  by  the  authority  of  this  act,  and  wi^out  any  warrant,  and 
to  deliver  him  or  them  to  any  constable,  who  is  to  keep  him,  her,  or  ^m 
in  safe  custody,  and  with  all  reasonable  dispatch  to  convey  him,  her,  or 
them  before  any  justice  of  the  peace ;  and  such  justice  shall  examine  upon 
oath  any  witness  or  witnesses  who  shall  appear  to  be  produced  to  give  evi-  ' 

dence  touching  such  offence ;  and  if  the  party  accused  shall  be  convicted  of 
any  such  offence,  either  by  his,  her,  or  tneir  confession,  or  upon  such  ^evi- 
dence as  aforesaid,  he,  she,  or  they  shall  forfeit  any  sum  not  exceeding 
40s,  for  every  lamp,  lamp  iron,  or  lamp  post  so  broken,  thrown  down,  or 
damaged,  and  shall  also  make  fiill  satisfaction  for  the  damage  which  shall  * 

have  been  done  thereby,  and  not  exceeding  51,  for  any  other  such  offence  ^ 

as  aforesaid,  and  shall  also  make  full  satisfaction  for  the  ^am&ge  which 
shall  have  been  done  thereby ;  and  one  moiety  of  such  forfeiture  shall  be 
paid  to  the  person  or  persons  apprehending  such  offender,  and  the  other 
inbiety  shall  be  applied  for  the  purposes  of  this. act;  and  in  case  any 'such 
offender  shall  not,  on  conviction,  pay  the  said  forfeiture  and  satisraction, 
such  justice  is  hereby  required  to  commif  him,  her,  or  them  to  the  house 
of  correction,  there  to  be  kept  to  hard  labour,  if  such  justice  shall  so  order, 
for  any  time  not  exceeding  three  calendar  months,  unless  such  forfeiture 
and  satisfaction  shall  be  sooner  paid." 

Accidentally  Destroying  Lamps,  ^c] — Sect.  44.  **  That  if  any  person  shall  How  mnoiM  aed- 
carelessly  or  accidentally  break  any  of  the  said  lamps,  lamp  irons,  or  lanip  Jj^J*^  ***?£?* 
posts,  or  do  any  other  such  damage  or  injury  as  hereinberore  is  mentioii-  aSBl^SSL 


ImpKinnr 


'lilt 


■nd  recovered  in  other  caiei." 
I**-  Canlraettfof  tf'orki  mUred  iaio  fj 
^tv*  *IibU  ^"(1  >"sy  ^  lawful  to  and  Tor  ibl 
I  aih  iti  «aier  into  any  contract  or  contreel 
lumiei  whaUocvm',  fur  lighting  the  i 
or  nny  of  ihem,  or  any  part  Ihereof 
nny  oUler  matiTial,  or  in  any  oilier  f 
lain|M.  lamp  irons,  lamp  posts,  wat^ 
olheT  things  neceuary  for  tlie  purpoM 
■une;  which  contract  or  contract*  i 
d<mv,  and  the  pncca  In  be  paid  for  t 
th(>  works  ehall  be  complctiMi,  and  iIm 
non-performance  thereof,  and  ihall  be 
inipertoTB,  and  also  by  the  petsoo  at 
worka  respectively;  which  contract  M 
of,  nhall  be  entered  in  a  bcwk  tn  be  lu 
bfaove  the  valni>  or  mm  of  20J.  Khali  b 
making  of  any  anch  contracl,  finirteet 
more  of  ihD  public  newapapen  public 
puiih  ahall  b»  titiule,  rxpresiing  the 
tract,  in  order  tliat  any  person  or  p 
■nay  muke  (iroposalu  for  that  purpaM 
•aid  iaxpecUir^  at  a  cettaiu  time  and.] 
prorideo  always,  that  if  the  laid  inspi 
not  be  advantageous  to  contract  wiUl 
loweat  price,  it  shall  he  lawAil  for  tha 
o&iet  pcrwn  or  persons  as  tliey  shaQ  j 
tjtat  Breach  of  ConlrarU,  AcUoju  fi»\ 
°^'  thttU  not  be  well  and  stifiidenlly  perfi 
mid  meaning  of  such  contracl  or  coDb 
pli^d  at  or  within  the  time  or  times  | 
then  the  said  inspectors  mity  cause  i 
M^estj-'s  Coiiita  of  law  at  Westmial 
any  penalty  contained  in  his  contract] 
contract  or  contracts,  of  non-perfotin 
ihnt  miniflsi^  to  be  therein  mentioned. 
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f^rounds,  for  the  purpose  of  erecting  a  watch-house  thereon,  for  such  sum  or  lighting  and 
sums  of  money  or  yearly  rent,  or  for  such  time,  as  to  them  shall  appear  rea-  watcuino^  &c. 
sonahle,  (yirhich  sum  or  sums  of  money  and  yearly  rent  shall  he  respective-  ii  g«o»  4,  c^f?. 
ly  paid  out  of  the  monies  to  arise  hy  virtue  of  this  act),  in  such  place  or 
places  as  they  may  think  proper." 

Property  in  Lamps,  ^c,  vested  in  Inspectors'] — Sect  48.  "  That  the  pro-  Properly  of  lamps, 
perty  of  and  in  all  the  lamps,  lamp  irons,  lamp  posts,  watch-houses,  watch-  iSSiertOTu  *"  '*** 
boxes,  posts,  chains,  pales,  and  rails,  in,  about,  or  belonging  to  the  said 
streets  and  places  within  the  limits  of  this  act,  or  any  of  them,  and  of  and 
in  all  the  iron,  timber,  stone,  bricks,  and  other  materials  and  furniture,  and 
things  of,  in,  and  belonging  thereto  (except  when  the  same  shall  be  othet^ 
wise  regulated  by  contract  with  the  said  inspectors),  shall  be,  and  the  same 
are  hereby  vested  in  the  said  inspectors,  and  may  be  sold  and  disposed  of, 
from  time  to  time,  as  they  shall  think  proper,  and  the  money  arising  from 
^ch  sale  or  sales  shall  be  applied  towards  the  purposes  of  this  act ;  and  the 
said  inspectors  are  hereby  authorized  and  empowered  to  bring,  or  cause  to 
be  brought,  any  action  or  actions,  in  such  name  or  names,  and  in  manner 
as  hereinbefore  is  provided,  or  to  prefer,  or  order  and  direct  the  preferring, 
of  any  bill  or  bills  of  indictment  against  any  person  or  persons  who  shall 
steal,  take,  or  carry  away,  (as  the  case  may  be),  all  or  any  part  of  such 
lamp  irons,  lamp  posts,  watch-houses,  watch-boxes,  iron,  timber,  and  stone, 
bricks,  furniture,  posts,  chains,  pales,  rails,  or  other  materials  and  things,  as 
aforesaid;  and  in  all  such  actions  or  bills  of  indictment,  it  shall  be,  and  be 
deemed  and  taken  to  be,  sufficient  to  state  generally,  that  the  article  or  ar- 
ticles, thing  or  things,  for  or  on  account  of  which  such  action  or  actions 
shall  be  brought,  or  such  bill  or  bills  of  indictment  preferred,  is  or  are  the 
property  of  me  inspectors,  without  particularly  stating  or  specifying  the 
name  or  names  of  all  or  any  of  the  said  inspectors." 

Inspectors  of  adjoining  Parishes  may  umte'] — Sect.  49.  "  That  it  shall  be  impecton  of  ad- 
la  wful  for  the  inspectors  appointed  by  any  parish  adoptine:  the  provisions  of  \oiio\ng  parWia 
,  .  .      *  .  1     ,      r*  "^  tt    *  *^  t.  .   »      *       Pi        *      •«      •«       may  unite, 

this  act,  to  umte  with  the  inspectors  of  any  adjommg  pansh  or  parishes,  for 

the  better  carrying  into  effect  the  purposes  of  this  act ' 

Informations  and  Convictions^  Forms,  ^.,  of] — Sect  50.  '  And  for  the  Ponm  of  informa- 
more  easy  prosecution  and  conviction  of  offenders  against  this  act,' it  is  tjoo  and  coovic- 
eiiacted,  "  That  all  and  every  justices  and  justice  of  the  peace  before  whom 
any  person  or  persons  shall  be  convicted  or  prosecuted  for  any  offence  against 
this  act,  shall  and  may  cause  the  information  and  conviction  respectively,  to 
be  drawn  in  the  form  following,  or  in  other  words  to  the  same  effect;  that 
is  to  say — 

County  of \      BE  it  remembered,  That,  on  the        day  of        ,  A^B.^of        ,   ponn  of  infonna- 

to  wit        /  informeth  me  [or,  us],         of  his  Mqjestv's  justices  qf  ihe  peace   tioo. 
for  the  said         of        ,  that  of  ,  in  the         of        i  [here  describe  the 

offence,  with  the  time  and  place;  and  follow  the  act  as  near  as  mav  be],  contrary  to 
the  procisions  of  an  act  made  in  the  eleventh  year  of  the  reign  of  king  Oeorge  the 
fourth,  intituled  [insert  the  title  of  this  act],  which  hath  imposed  a  forfeiture  rf 
for  the  said  offence.     Taken  the        day  of        ,  before  me. 

County  of 1      BE  it  remembered,  Tftat,  on  the         day  of        ,  in  the  Form  of  con  vie- 

to  wit.  /  year  oj  the  reign  of        ,  €tnd  in  the  year  qf  our  Lord        ,  A,B.   ***"*• 

is  convicted  before  us,  of  his  Majesty* s  justices  of  the  peace  for  the  said  ,for 
[here  specify  the  offence,  and  when  and  where  committeid],  contrary  to  the  form  rf 
the  statute  made  in  the  eleventh  year  of  the  reign  of  king  Oeorge  the  fourth,  intituled 
[here  set  forth  the  title  of  this  act] ;  and  we  do  hereby  declare  and  adjudge,  that  the 
said  hath  forfeited,  for  the  said  offence,  the  sum  of  ,  [or,  shaU  be  committed  to 
,  for  ihe  space  of  ,  as  the  case  may  be],  (riven  under  our  hands  and  seals, 
the  day  and  year  first  above  written,** 

Recovery  and  Application  of  Penalties] — Sect  51.  "That  all  fines,  pe-   Recovery  and  ap- 
nalties,  and  forfeitures  inflicted  or  imposed  by  this  act,  or  by  virtue  of  any  5e?  peo"- 

rule  or  order  made  in  pursuance  hereof  (the  manner  of  levying  and  reco- 
vering whereof  is  not  hereinbefore  particularly  directed),  may,  in  case  of 
non-payment  thereof,  be  recovered  in  a  summary  way,  by  order  and  adju- 
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of  the  omider,  or  Te4ieclivo  ofihiden,  or  ponon  or  ponoM  fidbktopi 
the  lame,  hy  wammt  under  the  hande  and  aenk  of  eodi  jmlieet,  «!»  « 
hereby  authorised  and  reqnured  to  anmmnn  and  fnramino  any  witaii,  i^ 
oadi  or  affirmation^  of  and  eonoenuog  ndi  fliRmcga^  nntten^  and  Aiig 
and  to  hear  and  determine  the  same;  anddioofvietplno(if  nay)oftheMaH 
imaed  or  recovered,  after  diaehaning  the  fine^  pcnattf ,  or  fcUatuie  I 
which  mch  warrant  ahall  be  iMneai  and  die  ooafea  and  aniiiiaw  of  nmm 
ing  and  levying  the  same,  Gf^aw  aneh  there  be),  oliall  be  rendeiai  Is  d 
owner  or  owners  of  the  gvwJU  ana  duittdi  ao  aeiaed  and  diatninad;  aHM 
penalties,  not  herein  directed  to  be  otherwiae  apnli^  abaO  be  psidtsd 
said  inspectors,  or  their  trcasorer,  to  be  i^pliedrnir  audi  jMnpoaes  of  ddia 
as  die  said  inq»ectors  shall  order  and  direct,  eseept  in  sJl  audi  casss  vhs 
die  penalty  or  forfeiture  shall  be  inconed  by  die  aaid  inmelon;  aadlii 
die  same  shall  be  paid  to  the  informer;  auilahanbe  lawlbl  ftr  de  ■ 
justices  to  order  the  oflender  or  olfendeiB  so  eonvietod  to  be  deCafaMd  ia  ■ 
custody,  until  retam  can  be  oonvenienthr  made  to  ancb  wjunaui  or  wsm 

ftf  dtatjff— ^  imlPM  Aa  ■Old  aftindgr  or  flfendgM  AmR  mm  — illL.Unl— wi 

to  the  satisfiictioo  of  such  iustioes,  for  his,  her,  or  tSeir  a|i|waiaiini  M 
die  said  justices,  on  such  day  or  days  as  shaD  be  appolntea  lor  die  retna 
ynch  warrant  or  warrants  ofdistress;  such  day  or  diiya  not  being  moie  Ai 
aeven  da^  from  the  time  of  takinff  such  security;  and  which  aeeori^ d 
said  justices  are  hereby  empowerecT  to  take  by  way  of  reoogniianee^  or  oAi 
wise;  hatit,  upon  dieretumof  such  wanant  or  warranta,  it  shall  m 
that  no  sufficient  distress  can  be  had,  whereupon  to  lerjr  the  aaid  pmiillj 
penalties,  and  such  costs,  as  afinesaid,  and  tne  same  afanll  not  be  foiAnri 
paid,  or  in  case  it  shall  imear,  to  die  satisfaction  of  any  such  justiesL  ^ 
the  confbssion  of  the  ofl^der  or  offenden^  or  odierwiae,  that  he,  hk^ 
they  have  or  hadi  not  sufficient  goods  and  chattela  wherenpon  sa^  jm 
ties,  fbrfeitures,  costa,  and  expenses  can  be  levied,  if  n  warrant  of  otai 
were  issued,  such  justices  shall  not  be  required  to  issue  such  warrant  di 
tre8s;  and  thereupon,  it  shall  be  lawful  for  such  justices,  and  they  are  ba 
by  required  and  empowered,  by  warrant  or  warrants  under  their  bands  a 
seals,  to  commit  such  offender  or  offenders  to  the  common  gaol,  or  house 
correction,  in  the  said  coimty  or  place  in  which  the  said  parish  shall  be 
tuate,  there  to  be  kept,  with  or  without  hard  labour,  witnout  bail  or  mai 
prize,  for  any  time  not  exceeding  six  calendar  months,  or  tmtil  such  offeod 
or  offenders  sliall  have  paid  such  penalty  or  penalties,  and  all  costs « 
chaises  attending  such  proceedings,  as  aforesaid,  to  be  aacertained  by  n 
justices,  or  shall  otherwise  he  discharged  by  due  course  of  law.'* 


I  imiecton  exempt- 
ed nompenoiuu 
liability. 


liilubltanU  may 
be  wltocwes. 
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Inspectors  exempted  from  Personal  Liability'} — Sect.  52.  "  That  notbi 
herein  contained  shall  be  deemed,  construed,  or  taken  to  extend  to  renc 
the  said  inspectors  personally,  or  any  of  their  goods  and  chattels  (other  tfa 
Huch  OS  maybe  invested  in  them  in  pursuance  of  this  act),  liable  to  the  pi 
nient  of  any  sum  or  sums  of  money  as  or  by  way  of  compensation  or  sal 
faction  in  the  cases  in  which  such  compensation  or  satisfaction  is  herd 
before  directed  to  be  made  by  the  said  inspectors." 

Inhabitants  JFttfiesses} — Sect.  53.  "  That  no  inhabitant  of  any  pszi 
adopting  the  provisions  of  this  act  shall  be  deemed  an  incompetent  witn 
in  any  action,  suit,  or  information,  complaint,  appeal,  prosecution,  or  p 
ceedings,  to  be  had,  made,  prosecuted,  or  carried  on  under  the  authority 
this  act" 

Appeal] — Sect  54.  "  Tliat  if  any  person  or  persons  shall  find  himsc 
herself,  or  themselves  aggrieved  by  any  order,  direction,  or  appolntmc 
of  the  >aii(l  inspectorH,  or  any  order  or  conviction  of  one  or  more  jusd 
or  justices  of  the  peace,  it  shall  be  lawful  for  such  person  or  peisons 
appeal  to  any  general  or  quarterly  sessions  of  the  jieoce  to  bo  held  in  and  i 
the  county,  city,  riding,  Ixirough,  town,  shire,  division,  liberty,  or  place. 
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which  the  parish  shall  he  situate,  within  four  calendar  months  next  after  the  liohtinq  and 
cause  of  complaint  shall  have  arisen,  or  if  such  sessions  shall  he  held  before  watching,  &c. 
the  expiration  of  one  calendar  month,  then  such  appeal  shall  he  made  to  the  ii  Geo.  4,  o  S7. 
secondly  succeeding  sessions,  either  of  which  Court  of  sessions  is  herehy 
empowered  to  hear  and  finally  determine  the  matter  of  the  said  appeal,  and 
to  make  such  order  therein  as  to  them  shall  seem  meet,  which  order  shall  he 
final  and  conclusive  to  and  upon  all  parties;  provided  that  the  person  or 
persons  so  appealing  shall  give  or  cause  to  he  given  at  least  fourteen  days' 
notice  in  wntmg  of  his,  her,  or  their  intention  of  appealing  as  aforesaid, 
and  of  the  matter  or  cause  thereof,  to  the  said  inspectors  or  other  the  re- 
spondent or  respondents,  and,  within  five  days  after  such  notice,  shall  enter 
into  a  recognizance  before  some  justice  of  the  peace,  with  sufficient  securir 
ties,  conditioned  to  try  such  appeal  at  the  then  next  general  sessions  or 

Quarter  sessions  of  the  peace,  which  shall  first  happen,  and  to  abide  the  or- 
er  of  and  pay  such  costs  as  shall  be  awarded  by  the  justices  at  such  quar- 
ter sessions,  or  any  adjournment  thereof;  and  such  justices,  upon  hearing 
and  finally  determining  such  matter  of  appeal,  shall  and  may,  according  to 
their  discretion,  award  such  costs  to  the  party  appealing  or  appealed  against 
as  they  shall  think  proper,  and  their  determination  in  or  concerning  the 
premises  shall  be  conclusive  and  binding  on  all  parties  to  all  intents  and 
purposes  whatsoever." 

Tender  of  Amends^  ^c] — Sect  55.  *'  That  no  plaintiff  or  plaintifib  dudl  PhrfntMraot  to 
recover  in  any  action  or  actions  for  any  irregularity,  trespass,  or  other  pro-  SSSJJJttSBS" 
ceedings  maoe  or  committed  in  execution  of  this  act,  if  tender  of  sufficient  ofiuffldait 
amends  shall  be  made  by  or  on  behalf  of  the  party  or  parties  who  shall  have  ■"'■*''•' 
committed  any  such  irregularity,  trespass,  or  wrongful  proceedings,  before 
such  action  brought;  and  in  case  no  tender  shall  have  been  made,  it  shall 
bo  lawftd  for  the  defendant  or  defendants  in  any  such  action,  by  leave  of  the 
Court  where  such  action  shall  depend,  at  an  v  time  before  issue  joined,  to 
pay  into  Court  such  sum  of  money  as  he  or  they  shall  think  fit,  whereupon 
such  proceedings,  order,  and  adjudication  shall  be  made,  had,  and  given  in 
and  by  such  Court  as  in  other  actions  where  the  defendant  is  allowed  to  pay 
money  into  Court." 

LimUatUm  of  Actions] — Sect  56.  "  That  no  action  or  suit  shall  be  com-  Limitstkm  of 
menccd  against  any  person  or  persons  for  any  thing  done  in  pursuance  of  sctioiuui)* 
or  under  tne  authority  of  or  colour  of  thb  act,  until  twenty-one  days'  notice 
has  been  given  thereof  in  writing  to  the  said  inspectors,  nor  after  sufficient 
satisfaction  or  tender  thereof  has  been  made  to  the  party  or  parties  ag> 
grieved,  nor  after  six  calendar  months  next  after  the  fact  committed  for 
which  such  action  or  actions,  suit  or  suits,  shall  be  so  brought;  and  every 
such  action  shall  be  brought,  laid,  and  tried  where  the  cause  of  action  shall 
have  arisen,  and  not  in  any  other  county  or  place ;  and  the  defendant  or 
defendants  in  such  actions  or  suits  may  plead  the  general  issue,  or  give  this 
act  and  every  special  matter  in  evidence  at  any  trial  or  trials  which  shall  be 
had  thereupon;  and  if  the  matter  or  thing  shall  appear  to  have  been  done 
under  or  by  virtue  of  this  act,  or  if  it  shall  appear  that  such  action  or  suit 
was  brougnt  before  twenty-one  days'  notice  thereof  was  given  as  aforesaid, 
or  if  any  action  or  suit  shall  not  be  commenced  within  the  time  before 
limited,  or  shall  be  laid  in  any  other  county  or  place  than  as  aforesaid,  then 
the  jury  or  juries  shall  find  a  verdict  for  the  defendant  or  defendants  therein ; 
and  if  a  verdict  or  verdicts  shall  be  found  for  any  such  defendant  or  defend- 
ants, or  if  the  plaintiff  or  plaintifis  in  such  action  or  actions,  suit  or  suits, 
shall  become  nonsuit  or  suffer  a  discontinuance  of  such  action  or  actions,  or 
if  upon  any  demurrer  or  demurrers  in  such  action  or  actions  judgment 

(a)  In  Bums  v.  Carter,  3  M,  Sf  P,h  Metropolis  General  Pacing  Act,  57  Geo. 
5  Bingh,  429,  S.  C,  it  was  held,  that  the  III.  c.  29,  1. 136,  which  in  eflfect  repeal- 
time  limited  for  the  coininencement  of  ac-  ed  the  clause  in  the  Clink  Liberty  Paring 
tions  for  any  thing  done  in  pursuance  of  Act,  52  Geo,  III.  c.  14,  a.  122. 
any  iocal  paving  act,  was  regulated  by  the 


M^etf,  intituled  Am  Act  for  impnti 
pelit,  or  to  extend  to  4tiT  paridui  or  ] 
doD  DC  within  IhebOlt  </moit*li9,  or  I 
or  in  pMt  r^iilaled  by  or  nnder  Ae  p 
aaj  ot  the  paipooa  hneinbcfbie  pn 
Bower*  which  an]  ..... 

Lighting." 


power*  which  any  corporate  body  BU; 
ughtii]    " 


Pmoen  of  CoMnuMioiMn  cfSeioen, 
lawAil  for  any  siureyor  or  other  penoi 
■uthority  of  coiDitiiB«ioner«  of  eewer^  i 
to  enter  into  any  muiufactory,  guon 
loiwing  to  any  gai  company  or  compa: 
to  inipect  and  examine  if  there  be  u 
other  waste  limuds,  lubatancei,  or  ol 
le  produced  in  the  prowcntki 
ure  or  ptoceta  of  making  at ' 
tewer  or  drain;  and  if  such  nirveyor  < 
at  under  the  authori^  of  commiNdona 
ac  timet  be  refiued  admittance  or  e 


■paction  and  e: 
atnicted  in  or  prevented  frcon  maUt^ 
■ftmaid,  tile  laid  ma  eompaoy  at  ooi 
ftndiog,  (hall  foifnt  and  pay  for  enry 
Sect.  eo.  "  Hut  nodiing  in  diia  aet 
ed  or  cmitnied  to  extend,  topn^ndica 
fif  the  righti,  poweia,  or  aulhoiitiaa,  tc 
all  the  rubta,  powen^  and  aulboriliaa 
nlid,  and  efiMnal,  ai  if  thii  Mt  bad  I 


•ncccMort,  of  the  aaid  univenitiaa.*' 

CpwfrweMea  ^.^ef]--Seet.  B3.  « 

Ibfat  any  parjih  diaS  be  midtn 
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Pubiic  Act] — Sect  63.  '*  That  this  act  shall  he  deemed  and  taken  to  be  LioHTma  and 

a  public  act,  and  shall  be  judicially  taken  notice  of  as  such  by  all  judges,  watchiwo,  &c. 

justices,  and  otlvers,  without  being  specially  pleaded."  n  gocv  4,  c.  s;. 


Public  set. 


Himitatton  of  l^rojsi^nttUinjs;. 

HERE  is,  in  general,  no  limitation  of  proceedings  for  offences,  see  mUe^ 
321,  322;  but,  by  various  statutes  imposing  pecuniary  and  other  penalties,  a 
time  is  given,  within  which  such  penalties  must  be  proceeded  for.  See  the 
various  titles  throughout  this  work.  And  sometimes  general  acts  of  pardon 
and  indemnity  are  passed,  which  operate  like  a  limitation :  see  the  20  Geo. 
II.  c.  52. 

As  to  the  limitation  of  penal  actions  in  eeneral,  sec  anU,  321. 

As  to  the  limitation  of  actions  against  justices,  &c.  see  arUe^  495,  and 
title  CToiustabU,  Vol.  I. 


Hittm  <riotf|. 

[lEUcclS;  15  Car.  II.  c.  15;  17  Geo.  II.  c.  30;  4  Geo. III.  c  37;  7  Geo.  III. 
c43;  27 Geo.  III.  c.  13,  c.32;  52 Geo.  III.  c  143;  7  &8Geo.  IV.  c  29;  7& 
8  Geo.  IV.  c  30.] 

M^  OR  the  duties  on  linen  cloth  printed  or  stained,  see  titie  lExdM,  Vol.  II.  Dtttin. 

As  to  journeymen  and  other  workmen  embezading  the  materials  of  the 
Hnen  manufacture,  see  tides  XamiiQ,  Vol.  III.;  Sfcrfttsits,  Vol.  V.p.  382, 
376. 

As  to  the  offence  of  maliciouslv  injuring  linen,  &c.  in  the  course  of  Datroyfag. 
manufacture,  see  the  7  &  8  Geo.  I V.  c.  30,  s.  3,  27,  and  tide  ittalicions  Si* 
Juries  to  ^Propcrtp,  Vol.  III.  pott. 

As  to  the  offence  of  stealing  from,  or  injuring  die  works,  &c.  of  the  British 
Linen  Company,  see  tide  Jwlidonft  Iii{itiic8  to  ^Propcrtv,  Vol.  III. 

By  Stat.  15  Car.  II.  c.  15,  s.  2,  Any  person,  native  or  foreigner,  may,   WbonmyMtup 
without  pajdng  anything,  in  any  place,  pnvil^^  or  unprivileged,  corporate  '"**?^S.'*'*  "°*" 
or  not  corporate,  set  up  and  exercise  the  occupation  of  breaking,  bidding,  "**"""'*' 
or  dressing  of  hemp  or  flax;  as  also  of  making  or  whitening  or  diread;  as 
also  of  spinning,  weaving,  making,  whitening,  or  bleaching  any  clodi  made 
of  hemp  or  flax  only;  as  also  the  mystery  ofmaking  twine  or  nets  for  fishr 
cry,  or  of  stoving  of  cordage ;  as  also  the  trade  of  making  tapestry  hangings. 

Sect  3.  And  all  foreigners  that  shall  use  any  of  die  trades  aforesaid  Fonfpien. 
three  years,  shall  (takin?  the  oaths  of  allegiance  and  supremacy  before  two 
justices  near  unto  their  dwcUings),  enjoy  dl  privileges  as  natural  bom  sub- 
jects. 

By  Stat  1  Eliz.  c.  12,  s.  1,  Whereas  certain  evil-disposed  persons,  by  Deoeitftii  makinf 
sundfry  devices,  stretch  linen  clodi  both  in  length  and  breadth,  and  dien  o'^n^flo'h. 
vrith  batdedorcs,  or  otherwise,  beat  the  same,  castine^  thereupon  certain  de- 
ceitfid  liquors  mingled  with  chalk,  and  other  like  things,  whereby  the  clodi 
is  made  nner  and  thicker  to  the  eve,  but  the  threads  are  thereby  loosened 
and  made  weak;  if  any  person  shall  hereafter  ifse  the  said  deceits,  or  do  any 
other  act  with  anv  linen  cloth,  whereby  it  sliall  be  made  worse,  die  said 
cloth  shall  be  forfeited,  and  the  offender  punished  by  one  month's  imprison- 
ment at  the  least,  and  pay  such  flne  as  tne  justices  shall  assess. 

Sect.  2.  And  the  juoges  of  assize,  and  justices  of  the  peace,  or  three  of  What  JimUcm  may 


do  other  estreats;  nud  thereupon  tlM 
thereof  ai  appertaineth  to  tlic  Kin^ 

ByilaU  IT  Geo.  II.  c.  30,  a.  1,  ] 
to  be  affixed  to  any  foreigu  linens  la 
on  Scotch  or  Irish  Uiioiib,  he  ihall  b 
son  shall  sell,  expose  to  snie,  orpaok 
itig  ihEm  ta  be  sa  stai»ped),  aa  the  l 
shnll  forfeit  the  sbuic,  and  also  it.  fo 
aflix  any  coimterfrit  stamp  un  any  I 
twn  or  Ireland,  in  order  to  vend  the 
forfeit  5/.  for  each  piece :  and  if  atq 
mek  up  fur  sale,  anv  such  llneiu,  la 
forfeit  the  samQ,  and  abo  SJ.  for  ead 

Sect.  2.  And  one  justice  maj  coq 
witness,  and  may  grant  his  warranl 
overplui,  if  any  there  be;  and  for  wi 
proof  thereof  made  on  oath  by  the  p 
mit  him  to  gaol  fur  six  months,  uiilei 
forfeiture  ihall  eo  to  the  hiformer,  d 
the  constable  wlio  shall  execute  ths  ' 

By  Stat.  4  Geo.  III.  c.  37,  Divert 
making  and  Eismping  cambricks  am 
penon  shall  forge  end  counterfeit  ■ 
without  hEoefit  of  clergy. 

But  by  Stat.  52  Geo.  III.  c.  113, 
only  with  beiielit  of  clergy.  And 
b«Delit  of  clergy  in  general,  see  litl* 


UinB,  Burning  of,  see  ^JtJurnfn 


UotiiS,  On  Canals,  &c.,  Dl'st 
Sntutits  10  ^liopritg,  Vol 
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HERE  are  many  acts  of  Parliament  relating  to  the  city  of  London  and 
other  places  within  the  bills  of  mortality,  which,  being  only  local,  are  not 
within  the  compass  of  this  work,  and  which  would  require  a  distinct  volume 
of  themselves.  Sir  John  Fielding,  in  his  "  Extract  of  the  Penal  Laws,  re- 
lating to  the  Peace  and  good  Order  of  the  City  of  London,*'  hath  collected 
these  partly  amongst  other  more  general  laws,  for  the  instruction  of  ignorant 
offenders,  and  admonition  of  the  unwary.  It  would  be  a  work  of  further 
scm'ce  to  the  metropolis,  if  some  person  would  complete  a  collection  and 
digest  of  all  the  laws  relating  to  the  cities  of  London  and  Westminster,  and 
other  places  within  the  bills ;  out  of  which  might  be  selected  again  such 
only  as  concern  the  office  of  a  justice  of  the  peace  in  particular. 

By  stat.  51  Geo.  IIL  c.  119,  several  provisions  were  enacted,  repealing 
the  42  Geo.  IIL  c.  76,  and  the  act  continuing  it,  and  providing  for  the  more 
effectual  administration  of  the  office  of  a  justice  in  those  parts  of  Middlesex 
and  Surry. 

Stat.  52  Geo.  III.  c.  44,  relates  to  the  erection  of  a  penitentiary-house 
within  London  and  Middlesex. 

The  7  Geo.  IV.  c.  cxliL,  and  10  Geo.  IV.  c.  lix.,  relate  to  the  roads  of  the 
metropolis. 

As  to  Baking  in,  see  title  10rtat(,  VoL  I. 

As  to  Coals,  see  title  Coals,  Vol.  I. 

As  to  the  Police  in,  see  title  police,  Vol.  V. 

As  to  the  Delivery  of  Parcels,  &c.,  and  the  Porterage  Act,  see  title  <!Par« 
rlcw,  Vol.  I.  p.  659. 

As  to  the  Regulations  of  Watermen,  see  title  ^f^amcs,  Vol.  V. 


[S7  Hen.  VL  c.  5;  1  Elix.  c  2;  3  Jac.  I.  c.  4 ;  1  Car.  I.  c.  1 ;  3  Car.  I.  c.  1 ;  29 
Car.  II.  c.  7 ;  10  &  11  Wm.  IIL  c.  24 ;  11  &  12  Wm.  IIL  c.  21 ;  9  Ann.  c.  23 ; 
2  Geo.  IIL  c.  15 ;  13  Geo.  IIL  c.  80  ;  21  Geo.  IIL  c.  49 ;  50  Geo.  IIL  c.  73; 
1  &  2  Geo.  IV.  c  50 ;  3  Geo.  IV.  c.  106;  7  &  8  Geo.  IV.  c.  Ixzv.] 

AaAj  persons,  not  having  a  lawftil  or  reasonable  excuse,  shall  endeavour  RcMrtingto 
themselves  to  resort  to  their  parish  church  or  chapel,  (or  to  some  congregar   ?J2p*5?  *** 
tion  of  religious  worship  allowed  by  the  toleration  act),  on  every  Sunday;  *    ^* 

on  pain  of  punishment  bv  the  censures  of  the  church,  and  also  of  forfeiting 
one  shilling  to  the  poor  for  every  offence :  to  be  levied  by  the  churchwar- 
dens by  distress,  by  warrant  of  one  justice ;  and  in  default  thereof,  commit- 
ment till  payment ;  the  prosecution  to  be  in  one  month.  1  Eliz.  c.  2,  sect. 
14,  24.     See  title  Cl^nrc^,  Vol.  I. ;  and  see  3  Jac.  I.  c.  4,  s.  27. 

Profanation  of  the  Lord's  day,  vulgarly  (but  improperly)  called  Sabbath 
breaking,  is  an  offence  against  God  and  religion,  punisned  by  the  municipal 
law  of  England.  For,  besides  the  notorious  indecency  and  scandal  of  per- 
mitting any  secular  business  to  be  publicly  transacted  on  that  day,  m  a 
country  professing  Christianity,  and  the  corruption  of  morals  which  usually 
follows  such  profanation,  the  keeping  one  day  in  seven  holy,  as  a  time  of  re- 
laxation and  refreshment,  as  well  as  for  public  worship,  is  of  admirable  ser- 
vice to  a  state,  considered  merely  as  a  civil  institution.  It  humanizes,  by 
the  help  of  conversation  and  society,  the  manners  of  the  lower  classes,  whi<m 
would  otherwise  degenerate  into  a  sordid  ferocity  and  savage  selfishness  ci 
spirit ;  it  enables  the  industrious  workman  to  pursue  his  occupation  in  the 
ensuing  week  with  health  and  cheerfulness ;  it  imprints  on  the  minds  of  the 
people  that  sense  of  their  duty  to  God,  so  necessary  to  make  them  good  ci- 
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indictment  on  stat.  3  Car.  I.  for  that  ofTcncc,  mu»t  conclude  "  against  the     lord'b  day. 
form  of  the  statute,  &c."    H.  v.  Brotherton,  2  Str,  702.  See  also  1  Saund,  " 
249,  S.  P, 

By  stat.  29  Car.  II.  c.  7,  *  For  the  hotter  ohser\'ation  and  keeping  holy 
the  Lord's  day,  commonly  called  Sunday,'  it  is  enacted,  "  That  all  the  laws 
enacted  and  in  force  concerning  the  obsen'ation  of  the  Lord's  day,  and  re- 
pairing to  the  church  thereon,  be  carefully  put  in  execution ;  and  that  all 
and  every  person  and  persons  whatsoever  snail  on  every  Lord't  day  apply 
themselves  to  the  observation  of  the  same,  by  exercising  themselves  thereon 
in  the  duties  of  piety  and  true  rdigion,  publicly  and  privately;  and  that  no  Tradwmen,  uiiA- 
tradesman,  arti&er;  workman,  labourer«>r  Mer  «^«m  wlosoever,  shall  ST'  "*'•'*"" 
do  or  exercise  any  worldly  labour,  business,  or  work  of  their  ordinary  coil' 
ing»  upon  the  Lord's  day,  or  any  part  thereof  (works  of  necessity  and  cha- 
rity only  excepted) ;  and  that  every  person  being  of  the  age  of  fourteen 
years  or  upwards  offending  in  the  premises,  shall,  for  every  such  offence,  for- 
feit the  sum  of  5«.;  and  that  no  person  or  persons  whatsoever  shall  pub-  Noneahalleryor 
licly  cry,  shew  forth,  or  expose  to  sale  any  wares,  merchandizes,  fruit,  herbs,  **P2"  ***  ■**• 
goods,  or  chattels  whatsoever  upon  the  Lord's  day,  or  any  part  thereof,  upon  ^ 
pain  Uiat  every  person  so  offending  shall  forfeit  the  same  goods  so  cried  or 
shewed  forth  or  exposed  to  sale." 

Ordinary  Callingi] — In  Druryv,  Defontame,  1  Taunt,  131,  it  was  ruled 
that  a  sale  of  a  horse  on  a  Sunday  was  not  void,  such  sale  not  being  within 
the  ordinary  calling  of  the  plaintiff  or  his  a^ent;  but  Mansfield,  C.  J.,  inti- 
inated  an  opinion,  that  if  it  had  been  such  ortUnary  calling  the  contract 
would  have  Deen  void.  And  see  4  Biny.  84 ;  3B.^  C,  233 ;  Fennellv,  Rid- 
ler,  5  B.  ^  a  406;  SD.  ^ R,  204,  S.  C, 

And  an  action  will  not  lie  upon  a  contract  made  and  completed  on  a  Sun- 
davy  although  entered  into  bv  an  agent  without  the  direction  of  his  princi- 
pal, and  alwough  the  objection  is  taken  by  the  party  at  whose  request  the 
contract  was  so  entered  into;  Smithy.  Sparrow,  4 Bing.  84;  2  C,^  P.  544, 
S.  C. ;  in  which  case,  Bett,  C.  J.,  seemed  to  dissent  from  tbe  doctrine  laid 
down  in  Bloxsame  v.  WHlianu,  and  Park,  J.,  said  he  did  not  think  the  Court 
was  right  in  the  decision  of  Druru  y.  Dtfontaine,  1  Taunt,  135. 

But  where  A.,  not  knowing  that  B.  was  a  horse-dealer,  made  a  verbal 
bargain  with  him  on  a  Sunday  for  the  purchase  of  a  horse,  the  price  (which 
was  above  10/.)  bein^'then  specified,  and  the  horse  warranted  sound;  but 
it  was  not  delivered  till  the  following  Tuesday,  when  the  money  was  paid : 
it  was  held,  that  the  contract  was  not  complete  until  the  delivery  of  the 
horse,  and  that,  therefore,  it  was  not  void  under  this  act;  but  assuming  it  to 
be  void,  as  the  purchaser  was  ignorant  that  the  vendor  was  exercising  his 
ordinary  calling  on  the  Sunday,  he  had  not  been  guilty  of  any  breach  of  the 
law,  and  was  therefore  entitled  to  recover  back  the  price  of  the  horse  for 
breach  of  the  warranty.  Bhxsome  v.  Williams,  3  B,^C.  232;  5D.^R, 
82,  S.  C. 

The  statute  only  prohibits  labour,  business,  or  work  done  in  the  course  of 
a  man's  ordinary  calling,  and  therefore  a  contract  of  hiring  made  on  a  Suit- 
day  between  a  farmer  and  a  labourer  for  a  year,  is  valid,  and  a  service  un- 
der it  confers  a  settlement.  R,  v.  Whitnash,  7B,^C.596;  I  M.^R.  452; 
1  M.^R.  M.C,  177,  S,C, 

The  words,  other  person  or  persons,  do  not  include  the  owner  or  driver  of 
a.  stoge  coach,  and  therefore  their  contracts  to  carry  passengers  on  a  Sundi^ 
are  binding.  Sandeman  v.  Breach,  7  B,^C,  96. 

The  bakmg  provisions  for  customers  is  within  the  exception  as  to  works 
of  necessity,  and,  it  seems,  within  the  exception  in  section  3,  as  to  cooks' 
shops;  R,  V.  Cox,  2  Burr,  787;  R.  v.  Younger,  5  T,  R,  449;  but  baking  rolls 
on  a  Sunday  is  within  the  act  Crepps  v.  Durden,  Cowp.  641.  And  see  the 
3  Geo.  IV.  c.  cvi.,  s.  16,  ante^VoX.  J.  p.  410,  which  enacts,  that  no  baker 
in  the  city  of  London,  or  within  ten  miles  thereof,  shall  make,  bake,  or  ex- 
pose to  sale  any  bread  or  rolls;  or  bake  any  meat,  puddings,  pies,  or  tarts; 
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distress  and  sale  of  the  goods  of  every  such  offender  distrained,  rendering  to     lord's  pat. 
the  said  offenders  tlie  overplus  of  the  monies  raised  thereby ;  and  in  default  in  caw  or  inmffi- 
of  such  distress,  or  in  case  of  insufficiency  or  inability  of  the  said  offender  SSSSmhS*''*!*' 
to  pay  the  said  forfeitures  or  penalties,  that  then  the  party  offending  be  set  the  ttocka. 

Jmblicly  in  the  stocks  by  the  space  of  two  hours.  And  all  apd  singular  the  TheftaffUtuiM, 
brfeitures  or  penalties  aforesaid  shall  be  employed  and  converted  to  the  use  ^owtobedlqpoMd 
of  the  poor  of  the  parish  where  the  said  offenceti  shall  be  committed,  saving 
only  that  it  shall  and  9iay  be  lawful  to  and  for  any  such  justice,  mayor,  or 
head  officer  or  officers,  out  of  the  said  forfeitures  or  penalties,  to  rewm  any 
person  or  persons  that  shall  inform  of  any  offence  against  this  act,  acoorcU 
mg  to  their  discretions,  so  as  such  reward  exceed  not  the  third  part  of  th« 
forfeitures  or  penalties.*' 

Sect.  3  provides,  **  That  nothing  in  this  act  contained  shall  extend  to  the  Amorkkxk  for 
prohibiting  of  dressing  of  meat  in  families,  or  dressing  or  selling  of  meat  in   vicSuSilmllU 
inns,  cool&s'  shops,  or  victualling  houses,  for  such  as  otherwise  cannot  be   mUk,  dt?         ' 
provided,  nor  to  the  crying  or  selling  of  milk  before  nine  of  the  clock  in  the 
morning,  or  after  four  of  the  dock  in  the  afternoon." 

Sect  4  provides  also,    **  That  no  person  or  persons  shall  be  impeached,   ProMcatioo  to  b* 
prosecuted,  or  molested  for  any  offence  before  mentioned  in  this  act,  unless  he  ''*****'*  *«"  ^J*' 
or  they  be  prosecuted  for  the  same  within  ten  days  after  the  ofibnce  com- 
mitted." 

The  7  &  8  Geo.  IV.  c.  Ixxv.  contains  various  regulations  relative  to  water-   Watenncn. 
men  plying  and  working  on  the  river  Thames  on  a  Sunday.    See  the  enact- 
ments, pott,  ^l^mcs.  Vol.  v. 

By  Stat.  2  Geo.  III.  c.  15,  s.  7,  fth  carriages  shall  be  allowed  to  pass  on   Ffih  curiaec* 
Sundays  and  holidays,  whether  laden  or  returning  empty. 

As  to  opening  alehoitses,  &c.,  on,  see  ante,  %l^sniU%,  VoL  I.  p.  100.         AkhouiM. 

The  statute  50  Geo.  III.  c.  73,  s.  3,  ait^^.  Vol.  I.  p.  417,  contains  enact-  BakfiHt  braMl, &c 
ments  relative  to  the  baking  of  bread,  &c.,  on  Sundays,  out  of  London,  &c.,  <"f  ^undsys. 
where  an  assize  is  set  The  statute  59  Geo.  III.  c.  36,  s.  12,  ante,  VoL  I. 
p.  465,  and  1  &  2  Geo.  IV.  c.  50,  s.  11,  ante,  Vol.  I.  p.  473,  contain  enact- 
ments relative  to  the  baking  of  bread,  &c.,  on  Sundays,  out  of  London,  &c, 
wbere  an  assize  is  not  set  The  3  Geo.  IV.  c.  96,  s.  16,  ante,  Vol.  I.  p.  410, 
contains  enactments  as  to  the  baking  of  bread,  &c.,  in  London,  or  within 
ten  miles  thereof,  &c. 

By  Stat  13  Geo.  III.  c.  80,  s.  6,  if  any  person  shall,  on  a  Sunday,  know-  KUiingnmeon 
ingl^  and  wilfully  take,  kill,  or  destroy,  or  use  any  gun,  dog,  snare,  net,  or  the  Lord**  day. 
engme  for  taking,  killing,  or  destroying,  any  hare,  pheasant,  partridge,  moor- 
eame,  or  heath-game,  ne  shall,  on  conviction,  on  the  oath  of  one  witness, 
before  one  justice,  forfeit,  for  the  first  offence,  not  exceeding  20/.,  nor  less 
Ihan  10/.;  for  the  second  offence,  not  exceeding  30/.,  nor  less  than  20/.; 
and,  where  he  has  been  already  convicted  of  a  first  and  second  offence  against 
the  act,  for  the  third,  and  every  other  offence,  50/. ;  to  be  recovered  upon 
indictment  at  the  sessions;  (as  is  set  forth  more  particularly  under  the  title 
®  amc.  Vol.  II.,  as  also  the  further  penalties  in  case  of  non-payment). 

By  Stat  29  Car.  II.  c.  7,  s.  6,  no  person,  upon  the  Lord's  day,  shall  serve  Serringnroccsson 
or  execute  any  writ,  process,  warranty  order,  judgment,  or  decree  (except  in  ***•  Lpnr«  day. 
cases  of  treason,  felony,  or  breach  of  the  peace),  but  the  service  thereof  shaU 
be  void ;  and  the  person  serving  the  same  shall  be  as  liable  to  answer  da- 
mages to  the  party  grieved,  as  if  he  had  done  the  same  without  any  writ, 
process,  warrant,  order,  judgment,  or  decree. 

But  this  doth  not  extend  to  ecclesiastical  process;  as,  citations  or  excom-  Ecdetlastical  pro- 
munications.  Gibs,  271 ;  1  Ld,  Rapn.  706.  ce«. 

A  justice  issued  a  warrant  to  the  constable,  to  make  a  person  find  sure-  juitice^g  wamnt 
ties  K>r  his  good  behaviour :  the  constable  executed  the  warrant  on  a  Sun-  ^  obtain  sureties 
Jay,  and  he  was  justified  by  the  Court ;  who  resolved,  that  a  warrant  for  itoS** ****** 
^ood  behav-iour  is  a  warrant  for  the  peace,  and  more;  and  that  this  statute 
la  to  be  favourably  interpreted  for  the  peace.  T.  Raym,  250. 
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StH  a  pewon  maybe  MgMfad  oa  >  Sunitoy,  on  «■ 
4W. 


o-ir. 


ftran 


Or  under  an  eaeape 

Or,  iftfaepaxtyhaa  wiOQcft^eaeaMd,  lie  mqf  be  ntaikai  es  a  8b 
.iMmbnX  a  wanant.  A,  and  6  7l&»;  and  Him^  378. 

Bui bafl  eaimot  take  Oedeftndaiil  en  aSaidMr,  m  eBdartoflni 

It  ha  been  ImU,  IM,  liy  die  eoutarneCieK  of  al«L  SO  tbr.  IL  c. 
wanant  of  oomniitmenl  ftr  a  penally  oamol;  be  eseenlad  oa  a  flaai^ 
diatttemvebenrionoadiataqriBwbolh'voidt  and  ike  daAadaaiaa 
to  bediadiaiged  out  of  eoatodlf .  E.yt.M^f9n^\  7*.  JL  966^  ea  df  Ii 
Af/L 

Bf  atat  29 Car.  11.  c 7,  a.5,  aobnaiiad  aUl  ba  ■biiiiiiiIIi  ii 
nUieijf  on  die  Loid'a  days  "nefeRhelaaB^  ae  iniliabitBnlB  di 
and  cny  after  die  offcadan^  on  pain  of  ftaftaliiMr  to  ttakimfai 
aa  mwht  bave  been  leeoffawd  Dj  te  partf  tobbad  ■§■'■■■  dM 
be  bad  beoi  robbed  on  any  odior  day. 

gWfcaatgr  v.  Tk$  Hmubmi  ^  JSaaaafaa,  lAr.406;  Cbai 

tifatiiriifed  a  mile  or  two  ftoni  die  dminhyaDd  gOBM  dnibar  vidi  Hi 
bia  ooadiy  on  a  Smiday,  waa  robbed,  and  bton^bt  Ua  aedsa  n 
die  bondredy  and  xeeoivmd;  fut  die  afahite  aitamla  eaily  to  Aaaani 
eeflby.  BatiValLC.J.,aaid9  ifdwybad  bean  goiw  tooMfcaib 
mUbt  bare  been  olberwiae. 

Sol  die  bandied  are  not  new fiaUe  fai  eaaaa of  ibbbenr,  aee  TMOa 
e.  81»  ddelaOall,  VoL  III. 
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viddiMnirSn 
do,  WMffto  mttlmn 
rflff*r<ir  the  other 
pwMltiw  under 
thJt  title. 


Ai  At 
FORASMiUCB  m  A.  a,  ij^     .imO^emm^ff 

«iidl0MMiiorv,  in  lAe  mM  emmhf  etrnmltttd^  far  Ami  ke  the  wmid  j£  01,  ai  di 
da^  qf        ,  in  the  year  ^tke  reign  qf  ,  beimg  ihs  Lor^ei^em 

eaUed  Sunday,  with  his  honee  inio  and  through  the  eaid  paHA  ff  ,  tf  I 
contrary  to  the  atatrntee  in  thai  case  tnade and promded^  whereby  kakoAjmfd^ 
sum  of  twenty  ahiUingt,  of  lawful  money  of  Great  Britaim  ;  tkeea  are  Aer^enU 
mand  you  forthwith  to  levy  the  said  sum  of  twenty  skiUimge,  b^  ditfimiui%  dr 
and  chattels  of  him  the  said  J.  a  And  ifwitMn  ike  spaea  ^  [Jfve]  days  mtti 
such  distress  bv  you  taken,  the  said  sum  shall  mot  be  paid,  iageihat  wOk  Iks  n 
able  charges  of  taking  and  keeping  the  saute,  Aai  tktm  pom  do  eeO  ike  saidged 
chattels  so  by  you  distrained,  and,  out  <^  the  money  arish^  bp  emek  Mb,  Aifl 
pay  the  sum  rf si*  shillings  and  eightpettce,part  rfika said  msm  tfiwemdy  dSts 
A*  /.,  of  9  yeoman,  who  irfaemed  me  tifthe  said  q^ence,  amd  ikai  ym  seti 
maining  sum  cf  thirteen  shillings  and  fourpeuci  eny^ioyad  io  ika  use  f  tkef 
your  said  parish  of  ,  returning  to  him  the  said  A,  O.  ika  tmerpius  qas  ^0 
the  reasonable  charges  of  taking,  keeping,  and  selling  ike  said  dis^ieSf  hek^f^ 
ducted.  And  you  are  to  certify  to  me,  with  the  return  qf  tkis  preetpi,  ' 
have  done  in  the  execution  thereof  Herein  fidi  you  moi,  CHwem 
seal  at         ,  in  the  said  county,  the  day  qf 


lost  {nstrumtnt.  Proof  in  Case  of,  see  SbQittncr,  VoL  I 
26;  TLaxmtS  of  Lost  Property,  ante,  p.  537. 


l^mcties.    See  Gaming,  Vol.  II. 


%oiD  SEUnes.    See  £xc&e,  Vol.  II. 
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[17  Edw.II.  St.  1,  c.  9&  10;  15Geo.  II.  c30:  17Geo.n.c.5;  29Geo.  II.  c.31 ; 
11  Geo.  III.  c.  20;  39  &  40  Geo.  III.  c.  94;  43  Geo.  III.  c.  75 ;  1  &  2  Geo.  I V. 
c  114;  5  Geo.  IV.  c.  71 ;  9  Geo.  IV.  c.  40,  c.  41 ;  10  Geo.  IV.  c  18.] 

^  ON  compos  mentis  is  of  four  kinds: — 

Fhrai,  Idiots ;  who  are  of  wm  tone  memory  from  their  nativity,  by  a  per- 
petual infirmity.  1  Inst,  247. 

Secondly y  Those  that  lose  their  memory  and  understanding  by  tlie  visita- 
ticm  of  God,  as  by  sickness  or  other  accident 

Tfurdly,  Lunatics;  who  have  sometimes  their  understanding,  and  some- 
times  not. 

Fourthly^  Drunkards;  who,  by  their  own  vicious  act,  for  a  time  deprive 
themselves  of  their  memory  and  understanding. 

As  to  how  far  a  lunatic  may  be  a  witness,  sec  title  lEbitfcncc,  Vol.  II.  p.   witness. 

He  who  incites  a  madman  to  do  a  murder,  or  other  crime,  is  a  principal 
offender,  and  as  much  punishable  as  if  he  had  done  it  himself.  1  Ifawk,  c. 
1,«.7. 

But  idiots  and  lunatics,  who  are  under  a  natural  disability  of  distinguish- 
ing between  good  and  evil,  are  not  pimishable  by  any  criminal  prosecution. 
lliatek.  c.  If  8,1, 

It  is  said  per  Tracy,  J.,  in  R.  v.  Arnold,  16  HoweWt  St.  Tri,  764,  that  it 
is  not  every  frantic  and  idle  humour  of  a  man  that  will  exempt  him  from 
justice  and  the  punishment  of  the  law.  When  a  man  is  guilty  of  a  mat 
oBence,  it  must  be  very  plain  and  clear  before  a  man  is  allowed  such  an 
exemption;  therefore,  it  is  not  every  kind  of  frantic  humour,  or  some- 
tiling  unaccountable  in  a  man's  actions,  that  points  him  out  to  be  such  a 
nuMHnan  as  is  to  be  exempted  from  punishment  It  must  be  a  man  that  is 
totally  deprived  of  his  unaerstanding  and  memory,  and  doth  not  know  what 
he  is  doing,  no  more  than  an  infant,  than  a  brute,  or  a  wild  beast;  such  an 
one  is  never  the  object  of  punishment 

And  per  Yorke,  Solicitor-General,  in  Lord  Ferrert't  case,  19  IloweWs 
St,  Tri,  947,  948.  If  there  be  a  total  permanent  want  of  reason,  it  will 
acquit  the  prisoner.  If  there  be  a  total  temporary  want  of  it,  when  the 
offence  was  committed,  it  will  acquit  the  prisoner.  But  if  there  be  only  a 
partial  degree  of  insanity,  mixed  with  a  partial  degree  of  reason;  not  a  full 
and  complete  use  of  reason,  but  (as  Lord  Hale,  carefully  and  emphatically 
expresses  himself),  a  competent  use  of  it,  sufficient  to  have  restrained  those 
psssions,  which  produced  the  crime;  if  there  be  thought  and  design;  a 
uculty  to  distinguish  the  nature  of  actions,  to  discern  the  difierence  be- 
tween moral  go^  and  evil;  then,  upon  the  fact  of  the  offence  proved,  the 
judgment  of  the  law  must  take  place. 

Drunkards  shall  have  no  privilege  by  their  want  of  sound  mind;  but  shall 
have  the  same  judgment  as  if  they  were  in  their  right  senses.  1  Inst,  247; 
1  Hawk,  c.  1,  «.  6 ;  1  Hale,  32.  See  title  lillefMntBCS,  Vol.  I.  p.  100. 

But  if  a  person,  who  wants  discretion,  commit  a  trespass  against  the 
person  or  possession  of  another;  he  shall  be  compelled,  in  a  civil  action,  to 
give  satisfaction  for  the  damage.  1  Hawk,  c,\,s,  5. 

As  to  a  lunatic's  liability  for  contracts,  and  that  he  is  liable  for  necessaries, 
see  Bagster  v.  Earl  Portsmouth,  5  B.  ^  C,  170;  2C,^P,  178;  7D,^B. 
614,  S.  C.  And  see  Broum  v.  JodreU,  3  C^P,  30;  \M,^M,  105,  S.  C. ; 
and  Levy  v.  Baker,  I  M.^M,  106,  n. 

If  one  who  hath  committed  a  capital  offence,  become  non  compos  before 
conviction,  he  shall  not  be  arraigned;  and  if  after  conviction,  he  shall  not 
be  executed.  Hale's  Sum,  10;  1  Hawk,  c.l,s.  3. 

By  the  common  law,  if  it  be  doubtful  whether  a  criminal,  who,  at  his 
trial,  in  appearance  is  a  lunatic,  be  such  in  truth  or  not,  it  shall  be  tried  by 
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Ilunatits. 

nil  in(|uc)il  uf  utKce,  ti>  ho  rcliiniiil  by  the  iherifr;  and  if  it  be  found  h 
tlicm  iliat  the  party  only  feigns  himBolTmad,  nnd  he  still  refute  to  onnrR 
he  ihall  be  dealt  with  as  if  he  had  confcned  the  indictment.  1  Hmek.  1. 1 
1. 4.  Sec  now  03  to  sbiiiding  mute  the  7  &  8  Geo.  IV.  c.  64,  title  ffm 
Vol.  III. 

On  a  trial,  wUcre  Ihi'  dtf^nte  i.i  insanity,  a  witiiesa  of  niudicol  nkill  M 
be  a*ke<l  whellier  such  and  such  aQ»canuicn  (proved  by  the  otiier  wil 
nesHci),  are  Hymptnms  of  insanity.  But  scvrral  of  the  judges  driubled  i 
he  cuiiid  t>e  nuked,  whether,  from  the  other  testimony  given  in  the  cut 
the  act,  ox  lo  wliich  the  prisoner  was  charfted,  was  an  act  of  inianitj;  i 
that  was  the  rer^-  point  to  be  decided  by  tlie  jury.  R.  v.  I/attPtO,  JL^J 
C.  C.  438. 

By  Stat.  'SO  &  10  Gen.  III.  c.  M,  s.  1,  in  all  cues  where  it  ■hall  be  gira 
''  in  evidence  ujxm  the  Iritil  of  any  person  for  treason,  murder,  or  felony,  4t 
such  person  was  inwuic  at  the  time  of  the  cnmmissian  of  Biich  oflcnel^  m 
nieh  person  shall  be  acquitted,  the  jury  ahnll  be  required  to  iind  ^ccid^ 
whether  rach  (HTwin  was  insane  at  the  time  of  committing  such  ufiner^  m 
to  declare  whether  they  acquitted  him  on  account  of  ■iicli  iniani^;  mi) 
they  do  m  find,  the  Court  inall  order  such  person  to  be  kept  in  atrict  emUi 
in  such  place,  and  in  such  manner,  as  to  them  shall  »cem  fit,  until  In  Hi 
jetty's  pleasure  shall  be  known ;  whereupon  his  Majesty  may  nve  noA  m 
dcr  for  the  safe  cusludy  of  such  peraon  during  his  pleaaure,  U)  Pieh  pfac 
Ottd  manner  an  to  his  Majesty  shall  seem  fit. 

Sect  2.  When  any  person  who  abatl  be  indicted  for  ana  ofirtct  id 

L..    .„,|  ,|po„  arraigiMucnt  shall  be  found  by  a  jury  unpanncMI 

■     ■  "'      '  '     '.rii-(l,  or  when         -  ■'   --^ 


« that  he  I 


nupoi 


intbttDi 


i'  Court  may  record  such  finding,  ■ 
der  tlie  i>arty  to  be  kept  in  sliict  custody  until  his  Majesty's  pleMoraM 
be  known;  and  if  any  jienon,  charged  with  any  ofTencc,  ahall  be  Uiagt 
before  any  Court  to  be  discharged  for  want  of  prosecution,  and  aueh  pbmi 
shall  npjH'nr  tu  be  insane,  the  Court  may  order  a  jury  to  be  impanuUt 
try  the  sanity  of  such  person;  and  if  tlie  jury  find  him  to  be  idssdc^  4 
Court  may  order  such  iicrson  to  be  kept  in  strict  custody,  &c. ;  and  mi 
eaaes  of  insanity  his  Majesty  may  give  such  order,  8cc.'  (as  in  llw  h^ 

Sect  3.  And  for  the  tictter  prevention  of  crimei   being  comimtull 

',  if  any  person  shall  he  discovered  and  apprehended.  ON 

>  that  denote  a  derangemenlof  mind,  and  a  purpoMufcfl 

which  if  coiiiniitlcd  be  would  be  liable  to  be  iaiji 


%umtks.  665 

But  the  custody  of  lunatics  is  generally  committed  to  the  lord  chanceUor,       lowatics. 
lord  keeper,  or  lords  commissioners  for  the  custody  of  the  great  seal,  hy  the 
King's  sign  manual.     All  matters,  therefore,  touching  lunatics,  are  within 
the  peculiar  jiuisdiction  of  the  Court  of  Chancery. 

Any  person  may  justify  confining  and  beating  his  friend,  being  mad,  in  Arroit  and  con- 
such  manner  as  is  proper  m  such  circumstances.  1  Hawk,  c,  60,  *.  23.  fining,  Ac.  of. 

And  a  private  individual  may  arrest  a  lunatic  who  seems  disposed  to  do 
mischief,  nac.  Ah,  Tretpcus,  (D  3) ;  Lcfft^  243. 

But  a  medical  man  is  not  warranted,  merely  on  statements  made  by  the 
relations  of  a  person  supposed  to  be  insane,  in  sending  men  to  take  him  into 
custody  and  confine  him,  unless  he  be  satisfied  from  those  statements  that 
such  a  step  is  necessary  to  prevent  some  immediate  injiuy  from  being  done 
by  the  inmvidual,  either  to  nimself  or  to  other  persons;  and  if  access  cannot 
be  had  for  the  purpose  of  examination,  application  should  be  made  to  the 
lord  chancellor,  that  the  party  may  be  taken  up  under  his  authority.  Ander^ 
don  V.  Burrowi  and  othertj  4  C.^P,  210. 

A  person  of  wm  sane  memory  shall  not  avoid  his  own  act,  by  reason  of  Whether  he  nuiy 
this  defect;  but  his  heir  or  executor  may.  Beverley* $  cane^  4  Rep.  123  6.        •^®***  *^ ^'^  •^* 

If  an  idiot,  or  a  lunatic,  not  being  in  a  lucid  mterval,  take  a  wife,  the  whether  he  may 
marriage  is  void;  for  consent  is  necessary  to  make  a  marriage  effectual,  and  2^*"^  ^  "*•'* 
neither  of  them  is  capable  of  consenting  to  any  thins.     But  as  it  might  be        ^ 
difficult  to  prove  the  exact  state  of  the  party's  mind  at  the  actual  cSebra- 
tion  of  the  nuptials,  it  is  provided  by  staL  15  Geo.  II.  c.  30,  that  the  mar- 
riage of  limatics  and  persons  under  phrensies  (if  found  hmatics  under  a  com- 
mission, or  committed  to  the  care  of  trustees  by  any  act  of  Parliament),  be- 
fore they  are  declared  of  sound  mind  by  the  lord  chancellor,  or  the  majority 
of  such  trustees,  shall  be  totally  void.  1  Blac.  Com.  439. 

A  lunatic  may  surrender  a  lease  in  the  Court  of  Chancery  or  Exchequer,   how  he  may  sur- 
in  order  to  renew  the  same.     Stat.  29  Geo.  II.  c.  31.  render,  or  accept  a 

Also,  by  the  direction  of  the  lord  chancellor,  he  may  accept  a  surrender  of  ■»»"»<«^  "*«•«•• 
such  lease,  and  execute  a  new  one.     Stat  11  Geo.  III.  c.  20. 

The  committee  of  a  lunatic  cannot  make  a  lease.  2  Wils.  130. 

For  provisions  to  authorize  the  sale  or  mortgage  of  the  estates  of  persons  saie  of  lunatics* 
found  lunatic  by  inquisition,  in  England  or  Ireland  respectively;  and  for  estates, 
granting  leases  of  the  same;  see  stats.  43  Geo.  III.  c.  75,  and  1  &  2  Geo. 
IV.  c.  114. 

To  make  a  will,  it  is  not  sufficient  that  the  testator  have  memory  to  an-  whether  he  may 
8wer  to  familiar  and  usual  questions,  but  he  oueht  to  have  a  disposing  me-  make  a  wiu. 
mory,  so  as  to  be  able  to  maKe  a  disposition  of  his  estate,  with  understand- 
ing and  reason.  6  Rep.  23. 

By  the  9  Geo.  IV.  c.  40,  intituled  *'  An  Act  to  amend  the  Laws  for  the  Lunatic  asylums, 
Erection  and  Regulation  of  County  Lunatic  AsylumSf  and  more  effectually  to  *****  **"»  a  aSni 
provide  for  the  Care  and  Maintenance  of  Pauper  and  Criminal  Lunatics  in  naiumatics. 
i^if^ilaN^,"  passed  15th  July,  1828,  sect  1,  reciting  that  *  Whereas  it  is  expe-  Repeal  of  acts. 
dient  that  the  several  statutes  now  in  force  in  that  part  of  the  united  kingdom 
called  England,  relating  to  Uie  care  and  maintenance  of  lunatics  being  paupers 
or  criminals,  should  be  amended  and  consolidated  into  one  act,  and  tnat  such 
other  provision  should  be  made  as  will  facilitate  the  erection  of  county  lunatic 
asylums,  and  improve  the  treatment  of  pauper  and  criminal  lunatics  ;*  it  is 
enacted,  ''That  the  several  acts  hereinafter  mentioned,  viz.  the  17  Geo.  II. 
c  5,  s.  20,  21 ;  48  Geo.  III.  c.  96 ;  51  Geo.  III.  c.  79 ;  55  Geo.  III.  c.  46; 
56  Geo.  III.  c.  117;  59  Geo.  III.  c.  127;  5  Geo.  IV.  c.71  ;  shall  be,  and 
the  same  are  hereby  repealed,  except  as  to  any  matters  committed  or  done 
before  the  passing  of  this  act,  which  shall  be  dealt  with  as  if  this  act  had  not 
passed ;  and  that  all  asylums  erected  or  established  under  the  said  recited 
acts  shall  in  fiiturc  be  regulated  under  the  directions  of  this  act" 

Sect  2.  "  That  it  shall  and  may  be  lawfiil  for  the  major  part  of  the  jus-  Justices  at  quarter 
tices  of  the  peace  in  and  for  every  county  in  England,  present  at  any  gene-  ^***™  °**y  Kjve 
ral  quarter  sessions  fur  the  said  county,  to  direct  pubhc  notice  to  be  given  the  proviciihig  iS- 
in  some  newspaper  or  newspapers  circulated  in  such  county,  of  their  inten-  °*t*c  asylums, 
tion  of  taking  into  consideration  at  their  next  quarter  sessions  the  expedi- 


:;,;;(a:;i'i:, 


luniitis. 

"'       oncy  of  |>rorlding  a  coiiiily  limnlip  n<ylnm  or  ntylumt,  or  )imiM  ta  houv 

fiiT  lilt'  reception  uf  insnnu  jicriiiai!!,  iir  iif  iLpiKiiiitiiif;  a  comiiiiltco  of  jiutici 

t')  tTL-al  vitli  tlio  justirii  uf  nnj'  oiii*  ur  inoru  of  thu  adjacent  roaiitin,  < 

villi  Ihi-  mbflcnbcn  to  any  lunalic  aiyluin  hi-rctuforc  built  and  olabl^ilin 

or  intciidud  to  be  built  tuiu  i-iitablisla-d,  by  voluntary  coiitributiuiis,  lo  unil 

with  thum  fur  mivli  iniT|iuw-." 

i]!.  Sect.  3.  "  'Hint  the  mud  juHticps  of  tbo  pence,  after  such  notice  fo  givt 

'"'      ai  aforeuid,  hIiqII,  at  thi'li  next  grneral  fluar1i>r  sca^iiDns,  proceed  to  (ak 

II-       the  Kamc  into  considrraliiHi ;  mid  if  it  sitall  npprar  to  the  major  part  of  tb 

said  justices  then  and  there  aiueinbled,  (sucli  mojor  port  not   being  leu  i 

imnibcr  tlinn  seven),  that  it  l»  expedient  that  a  county  lunntic  axylum,  ( 

bouse  fur  llle  reccptioii  of  iiiunu  jieraons,  should  be  erected  in  and  fortb 

(aid  county  sole,  the  Kiid  juHlicex  Kbnll  nominate  and  appoint  such  numbi 

of  visitinf;  justices  as  they  shall  tliiiik  fit,  to  superintend  the  erection  u 

manngenient  of  such  county  lunntic  asylum,  vbo  from  time  to  time  ihi 

re|Kirt  their  jimceedingd  fo  the  court  of  general  quarter  sessions." 

>l>-  Sect  '1.  "  'Diat  in  all  coses  where  it  shiill  amicar   ex|>c<lient  to  the  mI 

'ii.     justices  so  assembled  as  aforenoid,  to  unite  for  tho  purpiwea  of  tliii  •el  vii 

'>■■  «r   any  one  or  more  adjacent  counties,  or  witli  any  lunatic  aaytiuu  hcTetitf;< 

'^     built  and  cstnhlished  hv  voluiktoty  contrilnitions,  or  so  iulcnded  to  be  bui 

iJii-     and  established,  it  elial)  and  niuy  be  lawful  for  the  said  juHticcs,  to  osmi 

'"^f^   Ucd  01  aforesaid,  loapiioint  niiy  uiiniber  of  jusliccii  not  exceeding  five,  tul 

a  coniniittec  for  tTtialmg  witli  any  curoiniltec  of  justices  of  any  such  <a 

coimly  or  counties,  a|iiKihited  arcordine  to  tlic  provisions  of  this  act,  or  K 

any  connniltee  uf  any  such  lunatic  anyluin,  li>  be  ujipoiittcd  as  hereioiAi 

directed  for  nui'h  jnirposrs." 

•  .-ui]r        S(<cl.  H.  "  That  it  t^liidl  and  may  be  lawful  for  the  major  part  of  thf  «l 

'*        scribers  to  any  niicU  liuiatic  asylum,  jnvscnt  at  ony  meeting  uf  lubMxibri 

i-iiivr  to  tliu  Kami',  to  be  called  together  by  jiublic  advertisement  for  the  ei]m 

1^,  ^  purpose  of  making  nich  niipiiinlment,  to  appoint  any  nmuker  of  sabfciftcr 

not  exceeding;  live,  to  he  a  cuimtiitlcc,  to  treat  with,  and  enter  ialoui 

oETcemeiit  witli  the  coimviittBB  ol  JMirticMtSMij  ewuniy,  for  lhep_., 

this  act ;  and  that  every  such  agrctment  shall  ajiecify  the  place  al  a 

vhich  such  county  lunatic  aayluni  sliall  be  Bihiale,  the  rcgulatiotM  hA 

which  the  e^epcnsex  Id  bo  incurred  ehull  b«  defrayed,  oud  the  □umbcrttal 

portion  of  the  visitors  to  be  appointed  by  Ihc  said  county  oad  (uhsaiM 

respectively,  and,  vhen  signeo  by  tho  miyor  part  of  the  cominittM  tjji 

licM  aforesaid,  and  tlic  major  part  of  the  committee  of  subacribcnM^ 

..wj.tf^.t  ^«  ^v..-..n..^j^  shsiU  be  binding  uy""  '**"  ■'-.»-'  -.->....•.-  - --  ■      ■■    --t— 
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next  general  quarter  sessions,  to  be  holden  for  each  of  the  said  counties,  and  tuwAXics. 
shall  then  and  there  deliver  into  Court  a  duplicate  of  the  said  agreement,  to  q  q^^  4  ^  ^^ 
be  b5^  the  clerks  of  the  peace  of  the  said  counties  entered  among  the  records : 
provided  always,  that  no  agreement  made  by  any  committee  of  justices 
shall  be  valid,  until  the  same  shall  have  been  submitted  to  and  approved  by 
the  majority  of  the  justices  of  the  peace  of  the  county,  assenuned  at  the 
next  ensuing  general  quarter  sessions  which  shall  be  holden  after  such 
agreement  shall  have  been  entered  into." 

Sect  8.  **  That  whenever  a  county  lunatic  asylum  has  been  provided  im-  Appoiotznent  or 
der  the  provisions  of  any  former  act  of  Parliament,  and  in  every  case  in  fS^5[S"*taIcrS*" 
which  it  shall  be  determined  that  a  county  lunatic  asylum  shall  be  provided  ben  to  fonn  uni- 
under  the  provisions  of  this  actj  it  shall  be  lawful  for  the  major  part  of  the  ^SrTfo?***^ 
justices  of  the  peace,  acting  in  and  for  the  county  or  united  counties,  at  whose  vidinff  and  Juiuug- 
expense,  wholly  or  in  part,  such  county  lunatic  asylum  shall  have  been,  or  j»i»lun*tk wy- 
is  to  be  provided,  present  at  the  general  quarter  sessions  next  after  the  pass- 
ing of  this  act,  if  a  county  lunatic  asylum  shall  have  been  already  provided, 
or  present  at  the  general  quarter  sessions  where  such  determination  shall 
be  made,  or  such  agreement  as  aforesaid  shall  be  approved  of^  as  the  case 
may  be,  if  the  county  lunatic  asylum  is  hereafter  to  be  provided,  and  there- 
after at  the  Michaelmas  general  quarter  sessions  of  the  peace  to  be  holden 
for  such  county  or  coimties  respectively  in  each  year,  and  for  the  major 
part  of  the  subscribers  to  any  lunatic  asylum  erected,  or  to  be  erected, 
by  voluntary  contributions,  who  may  have  united,  or  who  may  hereafter 
unite,  with  any  county  or  counties,  under  the  provisions  of  this  or  any  former 
act,  present  at  a  general  meeting  to  be  holden  in  the  months  of  September 
or  October  in  every  year,  of  which  due  notice  shall  be  given  by  public  ad- 
vertisement in  some  newspaper  circulated  within  the  county  in  which  such 
lunatic  asylum  shall  be  situated,  to  elect  respectively  the  members  of  the 
committee  of  visiting  justices,  or  committee  of  subscribers,  to  act  together, 
for  the  providing,  building,  erection,  and  management  of  such  county  luna- 
tic asylum ;  and  that  it  shall  be  lawiful  for  the  major  part  of  the  justices  of  Modeoriliilif  up 
the  peace,  acting  in  and  for  such  county  or  counties,  such  major  part  not  ^SS*^^  *° 
being  less  than  seven,  present  at  any  general  quarter  sessions  of  the  peace 
to  be  holden  for  such  county  or  counties  respectively,  or  any  adjoummont 
thereof,  and  for  the  major  part  of  the  subscribers  to  any  such  as3flum  erect- 
ed, or  to  be  erected,  by  voluntary  contributions  as  aforesaid,  present  at  any 
general  meeting  to  be  called  for  that  purpose,  of  which  due  notice  shall  he 
given  as  aforesaid,  to  fill  up  any  vacancy  in  the  number  of  such  committee 
as  may  have  occurred  by  death  or  resignation  of  any  member  of  such 
committee  of  justices  or  subscribers  respectively :  provided  always,  that  the  ProviMas  to  the 
number  of  such  justices  so  appointed  to  be  the  committee  of*^ visitors  as  *'"'**bSiof^ ^ 
aforesaid,  shall  be  in  proportion  to  the  share  of  expenses  to  be  char^ged  and  committee*, 
assessed  upon  the  coimty  for  which  they  shall  act,  but  so  that  a  number  less 
than  seven  shall  in  no  case  be  appointed  for  any  county  so  united,  and  the 
number  of  the  committee  of  sul^cribers  to  any  lunatic  asylum,  uniting  with 
any  county  as  aforesaid,  shaU  be  in  such  proportion  as  sliall  have  been  spe* 
cified  in  tne  agreement  entered  into  between  such  county  or  counties,  and 
the  subscribers  to  such  lunatic  asylum." 

Sect  9.  "  That  if  the  justices  or  subscribers  as  aforesaid  shaU  in  any  if  appointment 
year  neglect  or  omit  to  make  such  election,  or  to  fill  up  any  vacancy  which  "!9*  "***®tu!5li' 
may  have  occurred  as  aforesaid,  then  ^he  committee  of  visitors  before  ap-  to  act  shall  be 
pointed,  or  such  of  them  as  shall  continue  to  act,  shall  be  deemed  and  taken  ***jS2?^  ^^  "**°' 
to  be  the  legal  committee  of  visitors  for  the  providing,  building,  erection, 
and  management  of  such  county  lunatic  asylum,  imtil  such  election  as 
aforesaid  shall  have  been  made,  or  such  vacancy  shall  have  been  filled  up." 

Sect  10.  "  That  the  said  visitors  so  nominated  and  appointed  are  here-  Empowerinir  visi- 
by  authorized  and  required,  within  three  calendar  months  after  such  nomi-  ton  to  act ; 
nation  and  appointment  as  aforesaid,  to  meet  and  assemble  at  such  place 
as  shall  appear  most  convenient  for  that  purpose,  (due  notice  thereof  being 
previously  given  to  such  visitors  by  the  clerk  or  clerks  of  the  peace  of  sucn 
county  or  counties  respectively) ;  and  that  the  said  visitors  may  adjourn 
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9. the  uid  mrctuie  fVoiii  tjmi.'  to  Ilmc,  m  Irom  placid  to  place,  and  mwi  it 

L  often  ni  they  shnll  Ihiitk  npccHaary;  mid  the  said  visitors,  or  tlie  inajur  nut 
Tk  of  them,  nrp  tirrcbv  uutlioriied  at  their  said  meeting*  to  nppnint  a  AtA 
•         and  a  siin-eyor  for  July  exorcising  tlie  powers  of  tliis  act,  and  from  time  to 

tinic  to  receive  plana  and  cattnintiis,  oiid,  subject  as  hereinafter  mcntiDm^ 
r^n  to  contract  fur  tlie  uurehasc  uf  lands  and  buildings,  and  for  building,  end- 
"^       infc,  ahorin^,  fnrnialtin)!',  and  eninpletiiijf  such  county  lunatic  asylum,  mi 

the  vnrd!!,  cmirl;",  nnd  outlets  thereto  b«!onging;  and  every  such  cantrsctor 

aludl  give  xulKcicnt  security  for  the  due  perfonnanee  of  his  contract  to  iKf 
hren-  clerk  to  such  viHltors;  ond  all  contriielv,  when  made,  tind  all  orders  relitin;! 
''  thereto,  sliall  he  entered  in  a  book  to  be  kept  by  the  clerk  to  such  nnion: 

and  when  Kiieli  coiinly  lunatic  iL^yhim  shall  be  declared  to  be  coniplMni 


LS  shall  have  paid  the  largest  quota 


D  united  fur  tlie  u 


le  purpovs  nl 
.,  it  quota  or  proportion  of  the  espeiua  tl 
providing  such  county  lunatic  iLiyliim,  to  be  inspected  at  all  reuaajUt 
times  by  any  persimii  contributing  to  the  county  rates  of  such  couniT  oi 
counties  respectively,  or  by  iiiiy  such  voluntary  subscribers  as  aforeeid: 
and  all  buildiiigti  or  land  so  to  l)e  coulmcted  for  uud  purchased  shall  br 
conveyed  to  tiudi  per»<in  or  pi-runis  as  tlie  visitors  shall  think  fit,  in  Dim 
for  the  iisos  and  jnirposcs  of  this  oet;  and  the  said  visitors  slmll,  from  liw 
to  time,  innke  their  report  to  the  general  ijuartcr  sessions  of  the  peMc  tl 
■uch  county  or  counties  rcRpactively,  of  [he  teveral  plans,  estimates,  lad 
contracts  which  shall  liavc  been  made  and  entered  into  in  manner  ttottaii 
and  also  a  report  of  the  sum  or  suins  of  money  necessary  to  be  raisfd  lai 
levied  on  such  county  sole  as  (lie  CK]«nsc,  or  on  eacli  of  such  united  coos- 
lies  OS  the  quota  or  proportion  uf  the  expense,  to  be  incurred  in  the  urcral 
accounts  as  aforesaid." 
1  ii'ii  ti>  i«  Sect-  1 1  iirovides  and  enacts,  "  That  no  visitor  who  shall,  under  ibe  m- 
*"'  I"  cuu-  (iiority  of  ihiH  act,  do  any  niHlter  or  thing  in  the  execution  hereof,  Jull  be 
capable  of  liaviiig  any  benelicial  interest  or  concern  vrliataoever,  eilbet  i> 
his  own  name  or  in  the  name  of  any  other  person  in  tnist  for  him,  in  nr 
contract  or  agreement  to  be  made  under  the  authority  of  this  act,  <a  ilidt 
tar  any  design  or  pinn  he  mny  diiliver  or  product',  receive  any  benefit « 
•aiolumwit  whatever." 
«  tiimakr  Sect.  12  enacts,  "In  order  to  deiray  the  necessary  expenses  for  tbetv 

iri'ri^Mt   cntion  of  this  act,  That  the  justices  of  tlie  peace,  at  their  general  or  qiw 
ter  sessions,  may  and  shall  assess  and  tax  a  special  county  rate  or  rtfaa   i 
all  places  linhle  to  contribute  to  the  county  riilu,  which  said  ipeclid  n 
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ney  so  borrowed  upon  the  credit  of  the  rates  to  be  raised  upon  such  county  lunatics. 
respectively ;  and  the  said  justices  so  assembled  as  aforesaid  are  hereby  au-  o  Gea  4,  c.  40. 
thorized  to  treat  and  agree  with  any  person  or  persons  for  the  loan  of  any 
such  sum  or  sums  of  money,  and  by  their  order  to  confirm  and  establisn 
every  such  agreement  as  aforesaid ;  and  every  such  agreement  so  establish- 
ed by  such  order,  and  signed  by  the  chairman  and  two  or  more  justices 
present  at  the  time  of  making  such  order,  shall  be,  and  the  same  is  hereby 
declared  to  be  effectual  for  securing  to  the  person  or  persons  so  advancing 
any  sum  or  sums  of  money,  his  or  their  executors,  administrators,  and  as- 
signs, all  and  every  such  sum  or  sums  of  money,  with  interest  for  the  same, 
on  such  terms  as  m  and  by  such  agreement  respectively  shall  be  for  that 
purpose  stipulated;  and  the  said  securities  shall  be  numbered  in  order  of 
succession  in  which  they  shall  be  granted,  and  copies  or  extracts  of  all  such 
agreements  or  securities  shall  be  kept  with  the  clerk  of  the  peace,  or  other 
proper  officer  having  the  custody  of  the  records  of  the  quarter  sessions  of 
Bucn  county  respectively;  and  all  and  every  person  and  persons  to  whom 
any  such  security  Or  securities  shall  be  made,  or  who  shall  be  entitled  to  the 
money  thereby  secured,  is  and  are  hereby  empowered  (by  indorsing  his,  her, 
or  their  name  or  names  on  the  back  of  such  security  or  securities)  to  trans- 
fer and  assign  the  same,  and  his,  her,  or  their  right  to  the  principal  money 
and  interest  thereby  secured,  unto  any  person  or  persons,  and  every  such 
assignee  may,  in  like  manner,  transfer  tne  same  again,  and  so  toties  quoiie$; 
and  the  person  or  persons  to  whom  such  security  or  securities,  or  any  such 
assignment  thereof,  shall  be  made,  and  his  or  their  respective  executors, 
adimnistrators,  and  assigns,  shall  be  creditors  upon  the  said  rates  in  an 
equal  degree  one  with  another,  and  shall  not  have  any  preference  with  re- 
spect to  the  priority  of  any  monies  so  advanced." 

Sect  14.  "  That  the  said  justices  are  hereby  authorized  and  required,   lutet  lo  miaed  to 
not  only  to  charge  the  rates  to  be  raised  upon  such  county  with  the  inter-  SL^JEI^*!!^ 
est  of  the  money  so  borrowed  on  such  securities,  but  also  with  the  payment  with  a  further  mm 
of  a  further  sum,  equal  at  least  with  the  siun  so  charged  for  the  interest  of  ^5ji?****5?|i!L, 
such  securities,  which  said  sum  shall  be  paid  and  applied,  under  the  direo-  cat  and^inclpal.' 
tion  of  the  said  justices,  in  discharge  of  the  interest,  and  of  so  many  of  die 
principal  sums  on  the  said  securities  as  such  money  will  extend  to  discharge 
in  each  year,  until  the  whole  of  the  money  for  which  such  securities  shul 
be  made,  and  the  interest  thereof,  shall  be  fully  paid  and  discharged;  and 
the  said  justices  are  required  to  fix  one  or  more  days  in  each  year  on  which 
such  payment  shall  be  made,  and  shall  make  orders  for  assessments  in  due 
time,  so  as  to  provide  for  the  regular  pa3rment  thereof;  and  they  are  here-  Apenontobe 
by  required  to  appoint  a  proper  person  to  keep  an  exact  and  regular  ac-  SJ^SSmu'iSJ 
count  of  all  the  receipts  and  payments  under  the  authority  of  this  act,  in  a  deUver  the  nme 
book  or  books  separate  and  apart  from  all  other  accoimts,  and  the  same  to  {J^iSHSnii* 
adjust  and  settle,  in  such  manner  that  it  may  easily  be  seen  what  interest  is  quarter  MnkMu, 
growing,  and  what  principal  money  has  been  discharged,  and  what  remains  jfiLI'®  ^  i«»p«t 
due;  and  the  said  book  or  books,  so  adjusted  and  settled,  to  deliver  into 
Court  at  every  general  annual  Michaelmas  quarter  sessions  to  be  held  for 
any  such  county,  or  at  such  other  period  of  the  year  in  any  county  in  which 
general  annual  sessions  shall  be  held;  and  the  said  justices  are  hereby  re- 
quired, at  every  such  sessions,  carefully  to  inspect  all  such  accounts,  and  to 
make  orders  for  carrying  the  several  purposes  of  this  act  into  execution,  in 
such  manner  as  to  them  shall  seem  meet;  and  if,  at  any  time,  it  shall  ap-  Penalty  on  mch 
pear  to  the  said  justices  that  the  person  so  appointed  has  neglected  the  said  I'cwmi  for  n^icct. 
order,  and  has  not  duly  applied  the  money  in  his  hands  to  the  purposes 
hereby  directed,  such  person  shall  forfeit  double  the  amount  of  the  money 
which  shall  not  have  been  applied  for  the  purposes  of  this  act,  to  be  re- 
covered by  distress  and  sale  of  the  offender's  goods  and  chattels,  by  war- 
rant under  the  hands  and  seals  of  such  justices ;  and  the  said  penalty,  after 
the  charges  of  recovering  the  same,  shall  be  paid  to  the  treasurer  of  such 
county  limatic  asylum,  to  be  applied  to  the  use  of  the  same ;  and  the  said  For  discharging 
justices,  on  a  day  and  hour  to  be  fixed  at  some  general  quarter  sessions  of  •w**^'*** 
the  peace  to  be  holden  for  such  county,  (of  which  fourteen  days'  public  no- 
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iKf  nhnll  1)0  jfiven  .14  nfiirrmld),  kIi.iI),  in  tipcn  Cnurt,  cause  nil  the  taid  ( 
vcrul  Hi't-uritii's  tn  1h>  ilrnwii  by  lut,  mid  numborcd  for  jinj-nicnt  nrconlii 
t(i  llii'  I'Vi'iil  iif  HiiL-h  rlmwhi;;,  and  tliD  Bi>curitic!i  no  drnwii  and  nuiuU'n 
bIuiII  bv  rif^iliiTly  ducliargt.'d  in  sucliimuii,  ncrurding  (o  the  priorily  oTtoi 
ilranti  nuinliiT.' 

•  Hvct.  1 5  pnivtilra  ami  riinctn,  "  Hint  it  iihati  be  lawfiil  for  ihp  (aid  ju 

*  tiucH  iifthciivacD,  lit  (lu-imnid  (^iiitoI  or  quarter  ncs^ioTis,  if  theyBhtUnn 
iiiiDuUsly  agnv  «>  tii  Ait,  tii  direct  that  every  tenant  nt  rnck  rent  pavii 
Eiich  rent  iifiinMnid  may  deduct  nnd  detniii,  out  of  the  rent  payable  to  I 
or  hiT  landlord  or  limdlonb  for  the  ]>rcniisea  in  reject  of  which  such  rei 
is  jmynlile,  oni>  h<ilf  |iart  uf  the  full  ammint  of  suca  rate;  and  evety  tniai 
at  rack  rent,  liavinf;  paid  nieh  nile  in  manner  oa  aforesaid,  shall  be  and 
hcTcl^  acauitted  and  diKcluii^d  of  niid  from  the  payment  of  ao  mucbiu 
5PV  aamicli  half  imrt  kIuiII  ainnunt  (n,  as  fiiUy  nnd  efjectuully  m  if  tb««u 
had  bcra  actually  paid  to  any  viich  liuidlord  or  landlords  in  part  of  iht  m 
doc  from  mid)  tenant." 

Sect.  IG  provides  and  enactti,  "  That  the  justices  of  the  peace  in  du 

'    reiuuctivG  ijunrler  hcskuiiis.  HhrdI,  niiil  they  ore  lurrehv  required  lomakcDK 

.    liaiona,  bv  ineanKuf  the  rates  (wliicli  ihcy  are  hereby  mithorizcd  to  nikr 

■nd  by  thi-ir  inrders  nitd  directions  (which  thcv  nrt'  herebv  authuiiudl 

f^ve),  in  Hiich  manner  that  tiie  whole  money  to  bo  bormwed  under  tbv  « 

thorily  nf  this  act  shall  be  fully  ]>aid  and  dixchni^^l  within  a  time  to  I 

limited,  ncit  exceediiifc  fourteen  veaM  from  the  time  i>f  borrowing  the  samr." 

Sect.  17.  "  Tliat  it  »liall  an<{  inny  \k  lawful  fur  the  kiiiga  most  euvllfl 

^   Mnienly,  hi«  heira  iind  sticeciBon,  nnd  for  all  bodies  politic  and  corpuM 

and  aliiii  for  guardinn*.  C'iinmittiH.-ii,  husband*,  Inixteos,  Atid  atlomirt  vfu 

SiTBim  «r  piTffliiis  bi'inj;  iiilhnt«,  hiiuilica,  idiina,  under  cdverturv  or  «i 
liability,  and  uUa  for  all     ' 

ot  or  iiiU'Tiiited  in  any  h  „.  , 

I!OBcnlcnt^  and  jmvileiicg  which  Hhall  be  deemed  iiecefsnT^-  for  thepnipg* 
(if  thin  net,  to  nintract  and  agree  tin-,  and  tn  sell,  convey,  and  auam  w 
hiMiMii,  buildinpi,  landu,  leniineiit*,  liereditaineiitH,  eiiM.'iiieiits,  aml[(ii 
kf^ii,  iiuto  mich  {lerwn  or  persoiiii  a*  shall  be  named  by  the  i-isitor*,  ioM 
tnd  for  tlio  puritDw  of  erecting  iir  providing  suirli  ruuiity  1iiitalicM)>ta 
md  Ae  yards,  courts,  and  outlets  thereunto  belonging;  and  (dlawiM 
tracia,  agrecmenta,  wdes,  conveyuneee,  and  asnurances,  shall  be  nfilri 
efitctual  in  law  to  all  intents  and  piirpnscs  whatsoever,  any  Uw,  nsri 
usage,  or  cottom  to  the  contrary  not  withstanding." 
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shall  be  laid  out  by  such  corporations,  or  other  persons  for  the  time  being 
interested  thcrcm,  in  some  government  seciuities,  in  the  names  of  two  per- 
sons, one  to  be  nominated  by  the  party  or  parties  for  the  time  being  inter- 
ested tlicrein,  and  the  other  by  the  visitors  aforesaid;  and  the  interest  aris- 
ing from  buch  securities  shall  be  paid  to  such  person  or  persons  respectively 
as  would  have  been  entitled  to  the  rents  and  profits  of  such  lands,  tenements, 
hereditaments,  easements,  and  privileges,  m  case  the  same  had  not  been 
sold,  or  would  for  the  time  being  be  entitled  to  the  rents  and  profits  of  such 
lands,  tenements,  and  hereditaments  so  to  be  purchased,  in  case  the  same 
were  purchased  and  settled  as  aforesaid." 

Sect.  19.  "  That  in  case  the  body  or  person  to  whom  any  sum  of  money 
shall  be  contracted  to  be  paid  for  the  purchase  of  any  lands,  tenements,  or 
hereditaments,  for  the  purposes  of  this  act,  shall  not  be  able  to  make  a  good 
title  to  the  premises,  to  the  satisfaction  of  the  said  visitors,  or  shall  refuse  to 
execute  a  conveyance  or  assignment  thereof,  or  in  case  the  person  to  whom 
any  sum  or  sums  of  money  shall  be  so  contracted  to  be  paid  as  aforesaid 
cannot  be  found,  or  be  not  known  or  discovered,  then  it  shall  be  lawful  for 
the  said  visitors  to  pay  the  said  sum  of  money  into  the  Bank  of  £ngland,  in 
the  name  and  with  the  privity  of  the  Accountant-General  of  the  Court  of  Ex- 
chequer, to  be  placed  to  his  account  to  the  credit  of  the  party,  if  known, 
who  shall  be  interested  in  the  said  lands,  tenements,  or  hereditaments,  (de- 
scribing such  tenements  or  hereditaments),  but  if  not  known,  then  to  the 
credit  of  the  said  visitors,  subject  to  the  order,  control,  or  disposition  of  the 
said  Coiut  of  Exchequer;  which  said  Court,  on  the  application  of  any  body 
or  person  making  claim  to  any  such  sum  of  money,  or  any  part  thereof,  by 
motion  or  petition,  shall  be  and  the  same  is  hereby  empowered,  in  a  sum- 
nuiry  way  of  proceeding  or  otherwise,  as  to  the  same  Court  shall  seem  meet, 
to  order  the  same  to  be  laid  out  and  invested  in  the  public  funds,  or  to  or- 
der distribution  thereof,  on  payment  of  the  dividends  thereof,  according  to 
the  respective  estate  or  estates,  title,  or  interest  of  the  body  or  person  inak- 
ing  claim  thereunto,  and  to  make  such  other  order  in  the  premises  as  to  the 
said  Court  shall  seem  iust  and  reasonable;  and  the  cashier  or  cashiers  of 
the  Bank  of  England  who  shall  receive  such  sum  of  money  is  and  are  here- 
by required  to  give  a  receipt  for  such  sum  of  money,  specifying  for  what 
the  same  is  received,  to  such  person  as  shall  pay  any  such  sum  of  money 
into  the  Bank  as  aforesaid." 

Sect.  20.  *^  That  if  any  body  or  person  seised  or  possessed  of  or  interested 
in  any  lands,  tenements,  or  hereditaments,  or  snare  or  shares,  estate  or 
estates,  interest  or  interests  therein,  or  charge  or  charges  thereon,  as  afore- 
said, cannot  be  found,  or  shall  not  be  known,  or  shall  not  be  able  to  make  a 
good  title  to  the  premises  to  the  satisfaction  of  the  said  visitors,  or  shall  re- 
fuse to  execute  a  conveyance  or  conveyances  thereof,  then  and  in  any  of 
such  cases,  upon  payment  of  such  sum  of  money  as  shall  have  been  con- 
tracted and  agreed  to  be  paid  for  the  purchase  of  the  same  premises  into  the 
Bank  of  England,  as  hereinbefore  directed  (in  case  the  same  shall  be  requi- 
site), for  the  use  of  such  person  so  interested  or  entitled  as  aforesaid,  such 
tenements  or  hereditaments,  or  parts,  shares,  estates,  interest,  or  charges, 
and  the  fee  simple  and  inheritance  thereof,  together  with  the  yearly  profits 
thereof,  and  aU  the  estate,  right,  title,  interest,  use,  trust,  property,  claim, 
and  demand,  in  law  and  equity,  of  the  body  or  person,  or  unknown  person, 
to  whose  credit  such  money  shall  be  paid,  m,  to,  and  out  of  the  tenements, 
hereditaments,  and  premises  to  be  purchased  as  aforesaid,  shall  from  thence- 
forth vest  in  the  clerk  of  the  peace  for  the  time  being,  and  his  successors  in 
office,  of  the  comity  in  which  such  lands,  tenements,  and  hereditaments 
shall  be  situated,  who  shall  be  deemed  in  law  to  be  in  Uie  actual  seisin  and 
possession  thereof,  to  all  intents  and  purposes,  fireed  and  dischare^ed  from 
all  former  and  other  estates,  rights,  titles,  and  interests,  claims  and  demands, 
as  fully  and  effectually  as  if  every  body  or  person  having  any  estate  in  the 
premises  had  actually  conveyed  the  same  by  lease  and  release,  bargain  and 
sale  enrolled,  feoffment  with  livery  of  seisin,  fine,  common  recoveiy,  or  any 
other  conveyance  or  assurance  whatsoever;  and  such  payment  shall  not  only 


671 


LUNATICS. 
9  Geo.  4,  c.  40. 


In  cMe  of  not  mak- 
ing out  title,  or  if 
Mfaou  ouuHiC  be 
found,  purchase- 
DHXiey  to  be  paid 
into  the  Bani. 


If  nenon  entitled 
to  lands,  dec.  can- 
not be  found,  or 
refuiie  lo  execute 
a  conveyance 
thereof,  upon  pay- 
ment of  the  money 
into  the  Banli, 
such  lands,  Ac.  to 
vest  in  the  cleric  of 
the  peace  of  the 
county,  ftved  of 
aUcUunu. 


»nm.*.-m.       i,  j,  f,        |f  n  ,-         ■  i,-  ^  JilSi  m  Hm  ,    ,    || ,    nTjilTirn 
Am  iteB  w«  nm^la^  *»  *•  ■■«■««■«  Ml  iiwiwHlfci 

HM  MVfUiti  to  Hk0pt|  ttlaBlUilDiM  rMWlUfl^lMft  ViMt  MMHl' 

tlr^  fhill  be  paid  to  tlMB,  laii  vaof  ffaoA  m  tatmmam,  tai  mi 
aOMU  and  Mrrcnti,  tsfi^r  wUk  i^  nnmbw  of  MiditaBte  M  lb! 


ctadnad  i&  ntch 
■^wi»«*«  MnuL  or  aaditao^  ifti 
^.*!"**^    a  OMtifa  wmUjt  nta  to 

loiMtie  awlniii,  wUeb  mnr  ba  ■ 


I  SS^uf^*! 


BaBHHQ%  ■  |ttu|HJtaaB  to  b 

~  "-prtfa  aajlam,  maA  «y  Ji—ha  My  mi 
riMOOMdm;  aadahal^  ftoBlnwIi 
paid  nf  MBi  Mnm  ttiBliiaA  la  ■■ 
k  MOdMt  to  doft^  ^  «Ma  ««• 


dw  idariaa  ct  tbe  eSHn  wd  Mtndaata:  amwidad  dnm  Ai 
iBtoriianiBiMeaaaaiaaidl4fcafrwaik;  ■ml  IImI  Iha  mH  itfc 


gMwwlmiit^aiaJMarfawywB^tobaholdaafcgttwMM 
opeaaa  IV  wUdi  mfa  arnn^  hnatia  wrinai  dull  hans  Wa  «i 
U^kitan«  flwL31.  "ThattfawafcwarfdTatooflfedtolihaft— dfaw 

iKfMSifir  Itihdlbelavfld  fcr  fta  »^  p«t  of  fta  JMJuaa  of  <ha  pa— ^« 
wiMiBvb-  asd  ftr  Aa  ooon^  or  eoontlaa  d  vboaao^aaao  MAaaoB^taH 
<M""-  |Bm^aDhawbMaMl«bHtli«i1,Bcaa«al  ataarqBartacaaariaBarfai 

tobahaUmteaoAaoiml 


™fcigji 


rtidi  wdtt  AaH  ha  iteiwd  bj  dw  cinb  of  the  pooe^  av  Aifc  Am 

bdaOr «r dw  Court ftr dMrnnaaibB oooDtia^ ^dtahwtt tofi 

MOM  axwaptftt  cimdatad  irinia  dw  caontor  ar  iiiiimlliat  vtlaa 

donal  ma  riiall  ban^brdiaoinnanBafthapaar  of  tbanniAa 

A^  or  plaoaa  to  inidi  a»  Inaaiu  penou  in  audi  eoantvlnalit 

H^aeliralr  bdan^  in  die  MDM  maBHT  aa  b  panvlded  by  ada  mL  1 

«m  to  the  weekly  rate  from  time  to  dau  to  be  fixed  on  by  the  no 

tnc  ntMuleiiBtice,  medicine,  clothinftt  and  care  of  each  inaane  pciMi 

to  bB  Sect.  32  proridea  and  enftcla,   "  That  in   every  caae  where  a 

"l„.      liuiBtic  aiytum  sbsU  be  }irovided,  a  chsplein  ihall  be  u)poiated  tor  lb 

D.  which  chaplain  ihall  be  in  fill]  orders,  and  shall  be  heeaeed  by  the 

of  the  diocese ;  and  the  said  licence  shall  be  rerocaUe  by  die  UriMa 

erer  he  ahall  think  fit  to  withdraw  it;  and  such  chi^Iain  ahall  jm 

each  Sunday,  and  on  the  great  feitivali,  the  divine  aeirioe  of  ovr  < 

according  to  the  fonns  by  law  established." 

ilnR  Sect,  ^,  "  That  such  visitors  may,  from  time  to  time,  order  all  a 

£^    pairs  or  other  expenses  as  may  be  neceesary  fur  such  coun^  lunatic  a 

X  Vj-  and  ahall  direct  uie  same  to  be  paid,  by  an  order  upon  the  coun^  to 

"^     where  such  county  lunatic  asylum  ^sll  be  established  by  one  count 

or  shall  apportion  the  same  as  afbre  mentioned  upon  eudi  coun^  o 

tie  asylum,  when  two  or  more  county  or  counties  and  hinatic  a^^ 

united,  and  shall  make  an  order  upon  the  treasurer  of  each  of  tl 

united  counties,  and  treasurer  of  such  asylum,  for  the  payment  uifd 

portion  to  be  paid  by  such  county  or  lunatic  asylum,  and  diat  aab 

surer  ihall  immediately  discharge  the  same  oat  of  any  tDonoy  wUc 

then  be  in  his  hands,  under  the  penal^  of  double  such  niiti  aa  ha  il 

directed  to  pay,  to  be  recovered  tnaa  him  for  the  benefit  of  ^i")!  i 

limatic  asylum,  by  action  in  any  of  his  Majesty's  Courts  at  Weatn 

ta        by  the  lieasurer  of  the  said  coun^  lunatic  asylum;  provided  that  w 

^9^     or  determinatiDn  to  be  made  at  any  meeting  of  the  vuiton,   which  d 

held  under  this  act,  shall  be  made,  nor  unless  doe  notice  of  auch  n 

shall  have  been  previously  given,  according  to  the  proviaiotu  of  «>■■« 

according  to  the  rules  and  re^dationi  made  by  the  viaitora;  andt 

acts,  orders,  and  proceeding  which  by  this  act  are  direeted  to  he  had, 

or  done,  by  or  before  the  said  visitors,  and  bU  the  powaia  and  anthwi 


Hunatics.  675 

this  act  vested  in  them  generally,  shall  and  may  be  made  and  done  by  the       lunatics. 
major  part  of  such  visitors  present  at  the  respective  meetings  to  be  held  by  9  oeo.  4,^  4ft. 
virtue  of  this  act,  such  major  part  not  being  fewer  than  three." 

Sect.  34.  *'  Tliat  if  any  committee  of  visitors  of  any  county  lunatic  asy-  clerk  may  con- 
luiii  shall  neglect  to  adjourn  any  meeting  held  for  the  purposes  of  this  act,   J^Srr\S!onin 
or  where  any  circumstance  shall  occur  rendering  the  meeting  of  such  com-  certain  caaes. 
mittee  necessary  within  the  period  to  which  their  meeting  may  have  been 
adjourned,  it  shall  be  lawful  for  the  clerk  to  such  committee  to  convene  a 
new  meeting  by  a  circular  letter  to  each  member  of  such  committee,  in* 
forming  him  of  the  time  and  place  of  such  meeting,  ten  days  at  least  be- 
fore the  same  shall  be  held." 

Sect  35.  **  That  the  said  visitors  may  sue  and  be  sued  in  the  name  of  visiton  may  sue 
their  clerk;  and  that  no  action  that  may  be  brought  or  commenced  by  or  Seir*ciS?*who«c 
affainst  the  said  visitors,  or  any  of  them,  by  virtue  of  this  act,  in  the  name  death  or  removal 
€1  the  clerk,  shall  abate  or  be  discontinued  by  the  death  or  removal  of  such  ^jJJ^*  ***'*^ 
elerk,  or  by  the  act  of  such  clerk,  without  the  consent  of  the  said  visitors,  or 
any  five  or  more  of  them,  but  the  clerk  to  the  visitors  for  the  time  being  shall 
always  be  deemed  plaintiff  or  defendant  in  such  action,  as  the  case  shul  be." 

Sect  36.  "  That  the  justices  of  the  peace,  acting  in  and  for  any  county  juttkca  at  petty 
within  England,  at  their  several  petty  sessions,  which  shdl  be  held  next  ■•"^to*"  'VSS* 
after  the  15th  day  of  August  in  each  year,  shall,  and  they  are  hereby  re-  letonuof  in«uie 
qoired,  to  issue  their  warrants  to  the  overseers  of  the  poor  of  the  parishes  P«n«"  y«riy. 
within  their  respective  subdivisions,  in  the  form  in  the  schedide  hereunto 
annexed  (No.  3)  (a),  to  return  lists  of  all  insane  persons  chargeable  to  their 
re^»ective  parishes,  specifying  the  name,  sex,  and  age  of  each  insane  per- 
•on,  and  whether  such  insane  person  be  dangerous  or  otherwise,  and  for 
what  length  of  time  they  have  been  disordered  in  their  senses,  and  where 
confined,  or  how  otherwise  disposed  of;  and  tlie  overseers  of  the  poor  as 
tdatea^d  shall,  on  the  receipt  of  such  warrants,  forthwith  prepare  such  lists 
accordingly,  in  the  form  in  the  schedule  hereunto  annexed  (No.  4)  (6),  and 
goch  lists  shall  be  verified  on  oath  before  any  one  justice  of  the  peace,  and, 
accompanied  with  a  certificate  as  to  the  state  and  condition  of  every  insane 
person,  from  a  physician,  surgeon,  or  apothecary,  shall,  within  fifteen  d^s 
De  transmitted  by  such  overseer  to  the  clerk  of  the  peace  acting  in  and  ror 
such  county,  or  his  deputy,  to  be  by  him  laid  before  the  justices  acting  for 
such  coimty,  at  their  next  general  ouarter  sessions;  and  any  overseer  of  the  Penalty  on  over- 
poor  to  whom  any  such  warrant  shall  have  been  directed  and  delivered,  who  Sake"»S?hre?urM. 
shall  not  return  such  list  so  verified  on  oath,  and  so  accompanied  with 
such  certificate  as  aforesaid,  shall,  for  every  such  offence,  be  subject  to  a 
fine  not  exceeding  10/.,  to  be  levied  by  warrant  of  distress,  under  the  hands 
and  seals  of  two  justices  of  the  peace ;  and  it  shall  be  lawful  for  such  over- 
seers of  the  poor,  and  they  are  hereby  required,  to  defray  the  necessary  ex- 
penses of  the  examination  of  such  insane  persons  by  a  phvsician,  surgeon, 
or  apothecary,  out  of  the  poor  rates  of  the  parish,  township,  or  place  to 
which  such  insane  persons  respectively  belong,  or,  where  the  legal  settle- 
ment of  such  insane  person  shall  not  have  been  ascertained,  then  out  of  the 
poor  rates  of  the  parish,  township,  or  place,  in  which  such  insane  person 
shall  reside." 

Sect  37.  *'  That  if  any  overseer  of  the  poor  of  any  parish  or  place  to  Penalty  on  over- 
which  any  insane  person  shaU  be  chargeable,  shall,  for  the  space  of  seven  3ve nSi«to5iiS- 
days,  wilndly  neglect  to  give  information  of  the  state  of  such  person  to  some  tke  of  the  mace  of 
justice  of  the  peace,  acting  within  the  division  of  the  county  within  which  S^,jjjjf     *°**"** 
the  said  parish  or  place  is  situate,  he  shall,  for  every  such  offence,  forfeit 
and  pay  a  sum  of  money  not  exceeding  10/.  nor  less  than  40«.,  (half  to  the 
informer,  and  half  to  the  treasurer  of  the  county,  to  be  by  him  placed  to  the 
credit  of  the  county),  to  be  recovered  by  distress  and  sale  of  the  offender's 
goods  and  chattels,  by  warrant  under  tne  hands  and  seals  of  any  two  jus- 
tices of  the  peace  for  the  county  in  which  such  parish  or  place  is  situate." 

Sect  38.  "  That  upon  its  bemg  made  known  to  any  justice  of  the  peace  When  W  PJJJ^ 
of  any  county,  that  a  poor  person  chargeable  to  any  parish  or  place  within  {Ifbebimn^^ 

(a)  Form  (No.  4),  posty  p.  700.  (6)  Form  (No.  5),  post,  p.  701. 


taunct.      ■och  Mwi^,  b  dsanud  to  Im  hMB%  (Mmt  W  n1iwfc—>i  iii 
»o-«.>*.  '   nApvUm>raABrwiM,k«UllMlnriUftrA>«UjMlk^lr« 


JS^jrota*  iJlJiiilli  II  JmBWIM 

At  Mid  jmiiM  Ad  ^ft«  iM^t 


dDla(fi)(c),  niiendlDlUi«t,toanNa«  MUpoor  wndBtoWM 
t^  asd  pbieed  III  llM  MOBlv  bude  i^iv  wtAOAad  uriirtki* 
arUorMyfcnBWMl^  fertlwcani^,  ar  JiiLriLl  af  mM «— j 

ImSill  km  ben  <MUiM  lbs  «>  not  paUk  h>iiaL«aB 


wUhDutJnMk^ 


too*  pMiMBl  «r  Hdi  viddv  MSB  to  tlw  taMuw  of  Hiefc  OMBb  ] 
MjFfai^  arpcpwcOen  of  mA  poUk  knyitol  mpMlbibi  mi 

m —  .1 — ._  ^ —  *— J  -^_  ^  J.,  -tj. > — »■  — :^^  Tiniiii  i 

oratv^lMMqnindbrdwngdBileuafindiwiUiBbo^Ktol;  «l 
poor  ptnoB  uD  bo  awwyodto  weh BcoMod  how^  Ibr  tt«  |qi 
ndi  meklj  or  monthly  mui  to  dio  ktepw  of  mdi  llnnniijl  1mim%  I 
maiiitmiaiin^  mcddno,  doddng,  oitd  oon  of  Mdh  poor  panaii  ■ 
keeper  ihall  Iw  williDg  to  aoeoM,  and  at  ahaO  tcpffttx  M  tba  aaHlwli 
t  bearessonHUe  charKe  in  that  Debalf;  and  the  aaid  Imtimmticwiri  ti 
■hall  not  remore  tucn  poor  penon  from  the  aaid  htmae,  witlioatBBai 
that  purpote  made  by  twojutticet  of  the  peace  for  the  eountyin  wUd 
houae  ihall  be  ntuated,  after  due  inquiry  into  the  ciTcumatancca  i^lhi 
unleM  nich  penon  ih^  have  been  oiachar^ed  ai  cured :  prorided  8 
that  the  oveneer  or  other  penon  to  convejmg  *a^  inaane  pcftm  ft 
county  lunatic  asylum,  public  hoiptal,  or  licented  houae,  aa  iifiii  laaH 
and  it  hereby  required,  to  deliver  a  certificate  from  the  phyrictan,  h 
□T  apothecaiy,  so  called  to  the  Btnstance  of  the  jnstieea  aa  alim  laiil. 
certificate  nich  phyiician,  iuraeon,  or  apothecary,  ia  hereby  iwpiired  t 
according  to  the  form  in  ichedule  (6)  (6),  annexed  to  thia  act,  to  Ac  ■ 
tendent  m  auch  county  lunatic  aiylum  or  public  hospital,  or  keqwf  d 
licented  houte,  at  the  case  may  be." 

__,  __  Sect  30.  "  That  in  every  oate  where  tqtpUcatioii    ahall  be  maJf  | 

•ajj^"      viaiton  of  any  county  lunatic  a^lum,  by  anv  relative  or  lUend  of  a  { 

A.ufe^"     lunatic  patient  confined  thereii],  teqtdnng  tW  he  idm  be  delimd< 

iliu')w!aB?b%   hit  cuatody  and  care,  it  tholl  and  may  be  lawfid  br  the  visiton  aflm 

lo^v  diBgaute.    thcT  thai]  think  fit,  upon  the  undertaking  of  tuch  relmfive  or  friend  aa 

laid,  to  the  latiafaction  of  the  overaeen  of  the  patiih  to  which  auiA  f 

lunatic  belongs,  that  he  ihall  be  no  longer  chargeable  to  auch  fwrial^  I 

diarge  tuch  pauper  lunatic." 

Mcdkil  ineti-  Sect.  40  prondei  and  enadt,   "  Tlat  a  medical  practitiMier,  to  b* 

Jtoomugii^jd     authoriied  end  appointed  at  the  charse  of  any  pariah,  thaU,  with  tb 

*w^fht  ibiw  la   "ent  of  the  oi-encert,  or  guardiani  ano  directon  of  tbe  poor  of  auch  f 

r^UnumlCca      '""^  liberty,  eight  timet  m  every  year,  between  the  hou»   of  ei^  i 

iDi^HiUciM»     morning  and  lix  in  the  evening,  to  vitit  and  examine  auch  paiucr  p 

V*>Aic  belonging  to  the  aaid  pariih  at  ihall  be  coofined  in  ibe  pa)£:  ha 

ai^  (b)  Form  (No.  6),  ,*i»,  p.  TOl.  (i)  Form  (No.  7),  fft,  p.  1*1 
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county  lunatic  asylum,  if  any  such  county  asylum  shall  have  been  establish-       luwatics. 
ed,  or  in  the  house  duly  licensed  for  the  reception  of  insane  persons,  within  oo«o.  4,  c  40. 
which  any  pauper  patient  belonging  to  such  parish  shall  be  confined,  and 
to  report  to  such  overseers,  guardians,  or  directors  of  the  poor,  the  result  of 
such  inspection  and  examination." 

Sect  41.  <  And  whereas  it  sometimes  happens  that  the  place  of  legal  set-  wiMi«thelani 
tlement  of  such  insane  persons  cannot  be  ascertained ;'  it  is  enacted,  *'  That  Jj!^?^Ji^i!i' 
in  every  such  case  it  shall  be  lawful  for  the  said  justices,  by  their  said  war-  diMovcnd,  jusU- 
rant,  to  direct  such  person  to  be  confined  in  the  county  lunatic  asylum  for  ^"Jj^  "f*^  ^'^'"^ 
tiie  county,  or  district  of  counties,  within  which  such  person  shall  have  been  ^Sba pSaceof 'con- 
found, if  any  such  county  lunatic  asylum  shall  have  been  established,  and  flncfnent,  tor  Uie 
if  no  such  county  lunatic  asylum  shdl  have  been  established,  in  some  pub-  taUSS^ 
lie  hospital  or  house  duly  licensed  for  the  reception  of  insane  persons  as 
aforesaid,  and  to  direct  that  the  reasonable  charges  for  the  removal,  main- 
tenance, medicine,  clothing,  and  care  of  such  person  shall  be  satisfied  and 
paid  by  &e  treasurer  of  the  county,  within  which  such  person  shall  be 
found,  out  of  the  county  rates,  by  order  6f  two  justices  to  him  directed  for 
that  purpose." 

Sect  42  provides   and  enacts,  **  That  where  the  legal  settlement  of  any  if  itttkmait  has 

insane  person,  confined  under  any  order  of  any  two  justices,  at  any  county  23nId*two1Sk 

lunatic  asylum,  public  hospital,  or  any  licensed  house,  has  not  been  ascer-  tk«  imy  ioquks 

tained,  it  shall  and  may  be  lawfiil  for  any  two  justices  acting  in  and  for  the  '**P*^'^  ^|}f  ^. 

county  in  which  such  county  lunatic  asylum,  public  hospital,  or  licensed  ned,  may  make 

house  is  situate,  at  any  time  to  inquire  into  the  last  legal  settlement  of  such  ^S?  ^  payment 
•  «  •!•      .A  <i  11*1  1  Of  ua  flxpaom* 

'     msane  person ;  and  if  satisfactory  evidence  can  be  obtamed  as  to  such  set- 

tlemen^  it  shall  and  may  be  lawful  for  such  justices  to  make  an  order  upon 

the  overseers  of  the  parish  or  township  where  such  last  legal  settlement  of 

•uch  insane  person  shall  be  adjudged  to  be,  for  the  repayment  of  the  rear  ^ 

•enable  charges  of  the  removing,  maintenance,  medicine,  clothing,  and  care 

i    of  such  insane  person,  incurred  within  twelve  calendar  months  previous  to 

the  date  of  sucn  order,  such  charges  having  been  first  proved  to  the  satis- 

I     faction  of  such  justices,  and  the  amount  thereof  being  set  forth  in  such 

i    order ;  and  it  shall  and  may  be  lawful  for  the  said  or  any  other  two  justices 

:»    of  the  peace  of  the  said  county,  to  provide  for  the  future  expenses  necessary 

:;=    for  the  maintenance,  medicine,  clothing,  and  care  of  such  insane  person,  in 

%    the  manner  as  has  been  hereinbefore  directed  for  the  two  justices  before 

r     whom  such  person  was  originally  examined(a)." 

•         Sect  43.  "  That  in  all  cases  where  two  justices  are  empowered  to  make  Jnitlceiortiie 
an  order  on  the  overseer  or  overseers  of  any  parish,  for  the  payment  of  2"My!uraTi*Biiu- 
reasonable  charges  of  conveyance  of  pauper  lunatics,  or  for  the  pa3rment  of  ate,  may  make 
weekly  or  monmly  sums  for  the  maintenance,  clothing,  and  care  of  such  ^I^^^Sy^S 
poor  persons,  it  shall  be  lawful  for  two  justices  of  the  county  in  which  such  county  iointiy 
county  lunatic  asylum  shall  be  situate,  to  make  such  order  on  the  overseer  '»*fa**"»>"C- 
or  overseers  of  any  other  county,  which  shall  jointly  maintain  such  asy- 
lum." 

Sect  44.  '^  That  upon  its  being  made  known  to  any  justice  of  the  peace,  if  penonsarewan- 
that  any  person,  wandering  about  and  at  laree  within  his  jurisdiction,  is  JJ^£fSbe fa? 
deemed  to  be  insane,  it  shall  be  lawful  for  sucn  justice,  by  an  order  under  nune,  although  not 
his  hand  and  seal,  if  he  shall  so  think  fit,  to  require  the  constable,  or  church-  jJJ5^5Sprocced 
wardens  and  overseers  of  the  poor  of  the  parish  or  place  where  such  person  at  hi  cue  of  per- 
is found,  or  some  of  them,  to  bring  the  said  person  before  any  two  justices  JSJ iSaEfSdw-' 
,    of  the  peace  of  the  said  county,  at  such  time  and  place  as  shall  be  appoint-  for  maintenance. 
ed  by  the  said  order ;  and  the  said  justices  are  hereby  required  to  call  to 
their  assistance  a  physician,  surgeon,  or  apothecary,  at  the  cham  of  the 
said  parish  or  place ;  and  if  upon  examination  of  such  person  deemed  to 
be  insane,  or  from  oUier  proof,  the  said  justices  shall  be  satisfied  that  such 


(a)  Upon  the  repealed  act,  5  Geo.  IV.  lunatic  asylum  of  a  groM  sum  for  the 
c.  71,  s.  3,  &c.it  was  held,  in  72.  v.  Maul-  bygone  maintenance,  &c.  of  a  pauper 
denf  \  M.  Sf  R.  M,  C,  380,  that  an  order  lunatic,  and  of  a  certain  future  weekly 
for  the  payment  to  the  treasurer  of  a     sum,  was  bad  for  the  former  sum. 

VOL.  III.  Y  Y 


_      •  lua  liaiaiidMAn  bean  dinetBd  m  Um  eaM  of  a  PHMB 
SLhIhtIk   art  wrii  pwonlnfli  M  «ilil»  matm  Omm  mMritttt  to  MMfatAJ 


D.  I»  ariw  wte  iWr  IwU*  aaa  w«K  anct  & 

«afH9  puU<r|lMak  ^Amm  ma^mioim,  Ahil 

•r  tHMMHito  flf  Did  pwMM  AdI  iNb  to  mIm  and  mD  w  nM&  «r  I 
■nJctoHls  ornMiTCnaBAtfdiaaBiindTCBtBf  A*  ^Ai 

^  J_-Vj^ ■   _t--.^ j^jLj-^^^    lltMIgM  llflMIII 

Imhiiii.  '^'^■"1,  MrfialB^  udMn  or  rack  Jimbm  pnn^  m 
ftrflMMMtuiinMttanMfcniwiigii,  n^  iiliiian  kuM  1 

MDTid  to  thi  MtkfastiMi  rf«i(b  JMlisih  Md  dw^Drat  Omrf 


11 


MhM^^v  SmLU  praridMUii«Mtf^"i:Wif«B7JMlba«rthaPMn 

mSTBw.    &MtoBM)H«n«adtrftrdMeaBviraiweaf«viaHMp«HBtoa 
■wfinlitafr       lonatiB  uvhui,  or  HcMMad  hooM  ft     * 


■wilii  illiii  iifwij  III  mm  nf  ihninnrh  wii  imijiim.  fa 

£^rid««mMr  hb  MBMOi in  wn%  fix  Mdi^^C^ 

"     and  «Mtf&  "Tfintir  n 


—  fcr  tha  lanwHoa 

iba  pMT  Ar  aaA  |iai 

n  wn^g  fcr  audi  ral 

.-^ IvMidai  and  (uet^  "Tbtlf  n^panoB  didlftdi 

£^  bvanjotte,  orbranrtAMlrf  anaedai^  of  anv  jMlka  ar  b 
Arwaid,aBdipanMiina)ragpaaltoth>  JMriiiaa  oC  &•  f^^ 
^aaitaa  aMaiiMB  of  Oa  pMM^  to  ba  kUen  in  and  ftr  On  eawtr  I 
maMr  «f  i^aal  dull  bnta  ndM^  tba  panon  an  -rr"^'t  bni 
the  jqMiea  or  JuaHaaa  aiabat  lAna  anA  appaal  AaH  ba  n^S  laii 
tioa  of  Ua  01  bntntanllM  toMikaaMbapnanl:  aad  tk  ■ddh 
b««hr  nudMrfaad  and  raqiJnd  to  Itav  na  dM 


mattei  of  audi  qinad  la  a  iinuaaty  wty,  ud  to  make  aodi  dalv 

Bi  thejr  ihaU  thiot  pn^er;  and  every  fucb  detenu inatum  tbi^l  be 

concluiive  to  ill  intenta  and  pturpOMi  wbateoerer." 

JtBtkatsnuk*  Sect.  47  piovidaa  and  enacts  "  That  ereiy  juatic«  who  »Ti»ll  bv 

■wi^MTi^'du  '"  '"^^'^  ^°''  ^B  eoni-eyanee  of  any  inMne  peraon  to  auch  eoun^ 

am  knuvM  b»     aiyluni,  public  hoajHtal,  or  licanied  hoiue,  or  who  aball  hava  nAna 

Rmtbnb  ^^j,  of^^,,  on  the  qifdication  of  the  oreneer  of  the  poor  of  any  par 

make  a  reeular  return  to  the  next  geneial  quarter  aeaakona  of  t^i 

be  holden  m  and  for  the  county  in  which  nwh  pariah  aball  b«  utnl 

luch  ca«e»  brau^t  before  bira,  itatjog,  in  aU  caaea  of  rcflual,  Ibe 

thereof;  and  iiuh  cetuma  iball  be  regularly  filed,  and  kept  aoMM 

cord*  of  nich  court  of  general  quarter  leMioiii." 

Sji™dij««>l  m  Sect  48.  "That  if  the  overaeer  for  the  tinie  being  of  anyparn 

amtobM^    whom  any  order  of  juaticei  for  the  pavment  of  money  under  the  a 

m^SS'^lZa'  "^  *^  '"'^  "^"^  ^^'  ''^"  made,  ahall,  for  the  apace  of  twen^  Si 

MoikaanaiKt    af^ju^  notice  of  such  order,  refuK  or  neglect  to  pay  the  aimi  w 

to  be  paid,  the  said  ninii,  together  with  tne  eajteruea  at  reoora 

■ame,  iballbe  recovered  by  diatrew  and  lale  of  thegooda  of  the  on 

refuiiDg  or  neglecting,  or  any  orthein,by  warrant  under  the  handii 

of  any  two  juaticca  of  any  their  reapectiTe  countiea." 

u^*^^*^         ^*^  ^^'  "  ''^^  '"'  '"■""'^  "^^  *'"<^  ■'**''  ^  lx>™  of  any  ina 

iv^MUnoi  <f  Mm  in  any  nich  county  lunatic  aiyhim  ihaQ  hereby  irain    ■  letda 

tlwovtbcT. 

(a)  This  pronsion,  it  (hould  Ktm,  re-  litioni  can  take  care  of  them  mi 

lalei  to  Tigimnt  [uDStici  only,  wha  are  applTing  to  the  Court  of  Ghana 

itrdlinf  up  uid  down  the  country,  and  i  Atk.  SI,  decided  on  Ihs  IT  G 

doaoatnlendtapeiianiwhoarTOfnuk  S,  ■.  tO. 
and  coMUtloD  iu  the  world,  and  wbMC  tc- 


lunatics.  on 

county  lunatic  asylum,  if  any  such  county  asylum  shall  have  been  establish-       lunatics. 
ed,  or  in  the  house  duly  licensed  for  the  reception  of  insane  persons,  within  o  o«o.  4,  c  40. 
which  any  pauper  patient  belonging  to  such  parish  shall  be  confined,  and 
to  report  to  sucn  overseers,  guardians,  or  directors  of  the  poor,  the  result  of 
such  inspection  and  examination." 

Sect  41.  *  And  whereas  it  sometimes  happens  that  the  place  of  legal  set-  Whtfthtlmi 
dement  of  such  insane  persons  cannot  be  ascertained  ;*  it  is  enacted,  "  That  '"nS'Sn^hB" 
in  every  such  case  it  shall  be  lawful  for  the  said  justices,  by  their  said  war-  diMovcnd,  jusU- 
rant,  to  direct  such  person  to  be  confined  in  the  county  lunatic  asylum  for  *"jj"*^  "f"*  **"* 
the  county,  or  district  of  counties,  within  which  such  person  shall  have  been  SiMr  pSaceor'con- 
found,  if  any  such  county  lunatic  asylum  shall  have  been  established,  and  flnement,  i^Um 
if  no  such  county  lunatic  asylum  shall  have  been  established,  in  some  pub-  ^USS  ^ 
lie  hospital  or  house  duly  licensed  for  the  reception  of  insane  persons  as 
aforesaid,  and  to  direct  that  the  reas4mab]e  charges  for  the  removal,  main- 
tenance, medicine,  clothing,  and  care  of  such  person  shall  be  satisfied  and 
paid  by  &e  treasurer  of  tibe  county,  within  which  such  person  shall  be 
found,  out  of  the  county  rates,  by  order  6f  two  justices  to  him  durected  for 
that  purpose." 

Sect  42  provides   and  enacts,  "  That  where  the  legal  settlement  of  any  if  Mttlenient  has 
insane  person,  confined  under  any  order  of  any  two  justices,  at  any  county  23nId*twojSk 
lunatic  asylum,  public  hospital,  or  any  licensed  house,  has  not  been  ascer-  tk«  may  inquin 
tained,  it  shall  and  may  be  lawful  for  any  two  justices  acting  in  and  for  the  '**P*iitof  tha 
county  in  which  such  county  lunatic  asylum,  public  hospital,  or  licensed  ned,  may  inake 
house  is  situate,  at  any  time  to  inquire  into  the  last  legal  settlement  of  such  S^S/'^'iSSS"^ 
insane  person ;  and  if  satisfactory  evidence  can  be  obtained  as  to  such  set-  exprno* 

tlement,  it  shall  and  may  be  lawful  for  such  justices  to  make  an  order  upon 
the  overseers  of  the  parish  or  township  where  such  last  legal  settlement  of 
such  insane  person  snail  be  adjudged  to  be,  for  the  repayment  of  the  rea-  ^ 

sonable  charges  of  the  removing,  maintenance,  medicine,  clothing,  and  care 
of  such  insane  person,  incurred  within  twelve  calendar  months  previous  to 
the  date  of  sucn  order,  such  charges  having  been  first  proved  to  the  satia- 
fiiction  of  such  justices,  and  the  amount  diereof  being  set  forth  in  such 
order ;  and  it  shall  and  may  be  lawful  for  the  said  or  any  other  two  justices 
of  the  peace  of  the  said  county,  to  provide  for  the  future  expenses  necessary 
for  the  maintenance,  medicine,  clothing,  and  care  of  such  msane  person,  in 
the  manner  as  has  been  hereinbefore  directed  for  the  two  justices  before 
whom  such  person  was  originally  examined(a)." 

Sect  43.  "  That  in  all  cases  where  two  justices  are  empowered  to  make  Jnsdcaiof  the 
an  order  on  the  overseer  or  overseers  of  any  parish,  for  the  payment  of  S^iJXiSiTJIitu. 
reasonable  charges  of  conveyance  of  pauper  lunatics,  or  for  the  pa3nnent  of  ate,  may  make 
weekly  or  monuly  sums  for  the  maintenance,  clothing,  and  care  of  such  SSJ^lny  oSct 
poor  persons,  it  shall  be  lawful  for  two  justices  of  the  county  in  which  such  county  jointly 
county  lunatic  asylum  shall  be  situate,  to  make  such  order  on  the  overseer  '"**"^'"'"^' 
or  overseers  of  any  other  coimty,  which  shall  jointly  maintain  such  asy- 
lum." 

Sect  44.  "  That  upon  its  being  made  known  to  any  justice  of  the  peace,  if  penonaarewan- 
that  any  person,  wandering  about  and  at  larce  within  his  jurisdiction,  is  dMedtota to? 
deemed  to  be  insane,  it  shall  be  lawful  for  such  justice,  by  an  order  under  aue,  although  not 
his  hand  and  seal,  if  he  shall  so  think  fit,  to  reouire  the  constable,  or  church-  {JJSSiwurooeed 
wardens  and  overseers  of  the  poor  of  the  parish  or  place  where  such  person  at  to  caaeof  rer- 
la  found,  or  some  of  them,  to  bring  the  said  person  before  any  two  justices  ^SSmSkSo^Sr 
of  the  peace  of  the  said  county,  at  such  time  and  place  as  shall  be  appoint-  fiMrmatotcnance. 
ed  by  the  said  order ;  and  the  said  justices  are  hereby  required  to  call  to 
their  assistance  a  physician,  surgeon,  or  apothecary,  at  the  cham  of  the 
aiud  parish  or  place ;  and  if  upon  examination  of  such  person  deemed  to 
be  insane,  or  from  other  proof,  the  said  justices  shall  be  satisfied  that  such 


(a)  Upon  the  repealed  act,  5  Geo.  IV.  lunatic  asylum  of  a  groM  sum  for  the 
c«  71,  s.  3,  &c.it  was  held,  in  R.  v.  McmI-  bygone  maintenance,  See.  of  a  pauper 
den,  I  M.  Sf  R.  M.  C.  380,  that  an  order  lunatic,  and  of  a  certain  future  weekly 
.  far  the  payment  to  the  treasurer  of  a     sum,  was  bad  for  the  former  sum. 
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subject  to  be  continued  in  custody,  to  issue  his  warrant  to  the  keeper  or 
other  person  having  the  care  of  any  such  county  lunatic  asylum,  or  other 
proper  receptacle  as  aforesaid,  directing  that  such  person  shall  be  removed 
IiacK  from  thence  to  the  prison  or  other  place  of  confinement  from  whence 
he  shall  have  been  taken ;  or  if  the  penod  of  imprisonment  or  custody  of 
Buch  person  shall  have  expired,  that  he  shall  be  discharged." 

Sect.  56.  "  That  the  visitors  of  each  county  lunatic  asylum  shall,  within 
one  month  previous  to  the  1st  day  of  June  in  every  year,  prepare  a  report 
of  the  patients  confined  therein,  or  who  shall  have  been  confined  therein 
within  tne  twelve  months  preceding,  according  to  the  form  in  schedule  (No. 
7)  (a),  hereunto  annexed;  of  which  report  a  transcript  shall  be  transmitted 
by  the  clerk  of  the  visitors  to  his  Majesty's  principal  secretary  of  state  for 
the  home  department;  and  the  clerk  of  such  visitors  shall  transmit  a  copy  of 
nich  report  to  the  clerk  of  the  commissioners  ajmointed  under  an  act  of  the 
present  session  of  Parliament,  intituled.  An  Act  to  regulate  the  care  and 
treatment  of  insane  persons  in  England,  who  shall  enter  die  same  in  a  regis- 
ter to  be  kept  by  him  for  that  purpose,  and  the  names  bf  all  such  patients 
mentioned  in  such  report  shall  be  by  him  entered  in  one  general  alphabeti- 
cal list,  together  with  a  reference  to  the  county  lunatic  asylum  from  whence 
such  reports  shall  have  been  respectively  transmitted." 

Sect  57.  **  That  it  shall  be  lawful  for  his  Majesty's  principal  secretary 
of  state  for  the  home  department,  if  he  shall  see  fit,  to  employ  any  medical 
at  other  person  to  inspect  and  inquire  into  the  state  of  any  county  lunatic 
•sylum,  and  to  report  to  him  the  result  of  such  inspection  and  inquiry; 
BTery  such  medical  or  other  person  so  employed  shall  be  paid  such  sum  of 
money  for  his  attendance  and  trouble  as  to  ms  Majesty's  said  principal  se- 
cretaiy  of  state  for  the  home  department  shall  seem  an  adequate  and  rea- 
Kmabfe  allowance;  and  such  expense  shall  be  defrayed  in  the  same  manner 
ind  from  the  same  funds  as  the  other  expenses  attending  the  coimty  lunatic 
layhim  so  visited." 

Sect.  58  provides  and  enacts, ''  That  nothing  in  this  act  shall  be  constru- 
ed to  extend  to  the  royal  hospital  of  Bethlehem." 

Sect  59.  "  That  all  complaints  and  informations  of  and  for  offences 
igainst  this  act,  or  any  order  to  be  made  in  pursuance  thereof,  except  in 
leases  where  the  manner  of  hearing  and  determining  thereof  is  hereinbefore 
otherwise  directed,  shall  and  may  be  made  before  one  or  more  justice  or 
justices  of  the  peace  for  the  coimty  or  place  wherein  the  ofience  shall  be 
committed,  and  such  justice  or  justices  is  and  are  hereby  authorized  and 
smpowered  to  take  cognizance  thereof,  and  to  summon  the  person  or  per- 
ions  complained  of  to  appear  before  him  or  them,  or  upon  complaint  upon 
jath  to  issue  his  or  their  warrant  or  warrants  for  the  apprehension  of  any 
nich  person  or  persons,  and  upon  appearing  or  not  appearing  of  such  per- 
ion  or  persons  pursuant  to  such  summons,  or  upon  such  person  or  persons 
^eing  apprehended  with  such  warrant,  to  hear  the  matter  of  every  such 
complaint  and  information,  by  examination  of  any  witness  or  witnesses 
ipon  oath,  and  to  make  such  cfetermination  thereon  as  such  justice  or  jus- 
UM^es  shall  think  proper;  and,  upon  conviction  of  any  person,  such  justice 
ir  justices  shall  and  may  issue  a  warrant,  under  his  or  their  hand  and  seal 
JT  hands  and  seals,  for  levying  the  fine,  penalty,  or  forfeiture,  by  virtue  of 
'his  act  imposed  for  such  offence,  by  distress  and  sale  of  the  goods  and 
chattels  of  the  person  so  convicted;  and  it  shall  and  may  be  law&l  for  any 
Rich  justice  or  justices  to  order  any  person  so  convicted  to  be  detained  and 
Lept  in  the  custody  of  any  constable  or  other  peace  officer  until  return  can 
ie  conveniently  made  to  such  warrant  of  distress,  unless  the  said  offender 
ihall  give  sufficient  security,  to  the  satisfaction  of  such  justice  or  justices, 
br  his  appearance  before  the  said  justice  or  justices  on  such  day  as  shall  be 
ippointed  for  the  return  of  such  warrant  of  distress,  such  day  not  being 
aore  than  seven  days  from  the  time  of  taking  any  such  security,  ana 
rhich  security  the  said  justice  or  justices  is  and  are  hereby  empowered  to 
ake  by  way  of  recognizance  or  otherwise;  but  if,  upon  the  return  of  such 
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f     be  deemed  to  include  any  person  acting  as  such,  and  any  number  of  jus-       lunatics. 

I      tices,  treasurers,  visitors,  insane  persons,  clerks  of  the  peace,  overseers  of  the 

,  p<xir,  and  churchwardens,  and  the  word  <  person '  shall  be  deemed  to  in- 
clude any  number  of  persons ;  and  the  meaning  of  the  said  words  shall  not 

,  be  restricted,  although  the  same  may  be  referred  to  in  the  singular  number 
and  mascular*  gender  only;  and  that  the  word  *  apothecary '  shall  be  deem- 
ed to  mean  a  person  authorized  to  practise  as  sucn  under  an  act  passed  in 
the  fifty-fifth  year  of  king  George  the  Third,  intituled,  *An  Act  for  better 
regulating  the  Practice  ^Apothecaries  in  England  and  Wales  f*  and  also  an 
act  passed  in  the  sixth  year  of  king  George  the  Fourth,  to  amend  and  ex- 
plain the  aforesaid  act  of  the  fifty-fifth  year  of  his  late  Majesty ;  and  that 
the  word  *  county '  shall  be  deemed  to  include  any  county,  riding,  division 
of  the  county  of  Lincoln,  liberty,  county  of  a  city,  county  of  a  town,  cinque 
port,  or  town  corporate;  and  tne  words  *  parish  or  place  '  shall  be  deemed 
to  include  any  township,  hamlet,  tithing,  vill,  extra-parochial  place,  or  any 
place  nuuntaming  its  own  poor;  and  thAt  the  words  '  general  quarter  tes- 
aions  '  shall  be  deemed  to  include  any  general  annual  sessions  of  the  peaoe^ 
or  any  adjournment  thereof;  and  the  words  '  county  rate '  shall  be  deemed 
to  include  any  funds  assessed  upon  or  raised  in  or  belonging  to  any  coun- 
ty, riding,  division  of  the  county  of  Lincoln,  liberty,  county  of  a  city,  coun- 
ty of  a  town,  cinque  port,  or  town  corporate,  in  the  nature  of  coun^  rates, 
and  applicable  to  the  purposes  to  which  county  rates  are  applicable;  ana 
that  the  meaning  of  the  said  several  words  shall  not  be  restncted,  although 
the  same  may  be  subsequently  referred  to  in  the  singular  number  only,  un- 
less it  be  otherwise  specially  provided,  or  there  be  something  in  the  subject 
or  context  repugnant  to  such  construction." 

Sect  62.  That  this  act,  and  the  several  matters  and  things  herein  con- 
tained, shall  commence  and  take  effect  from  and  after  the  1st  day  of  Aur  •^ 
gast^  1828,  and  not  sooner.'' 

The  act  then  gives  the  schedules,  (Nos.  2  to  8),  post,  700  to  702.  Scfaedukt. 

By  the  9  Geo.  IV.  c.  41,  intituled  *  An  Act  to  regulate  the  Care  and 
X^atment  of  Insane  Persons  in  England,*  passed  15th  July,  1828,  Sect  1, 
reciting  that '  The  laws  now  existing  for  licensing  and  regulating  houses  for 
the  reception  of  insane  persons  in  England  are  ineffectual;  and  that  it  is 
expedient  that  the  several  statutes  and  acts  heremafter  mentioned  should  be 
repealed,  and  some  other  provision  made  in  lieu  thereof,  for  licensing  and 
regulating  such  houses,  and  for  improving  the  treatment  of  insane  persons;' 
it  is  enacted,  **  That  from  and  oner  the  commencement  of  this  act,  the 
several  statutes  and  acts  following  shall  be  repealed;  viz.  the  14  Geo.  III. 
c.  49,  19  Geo.  III.  c.  15,  and  26  Geo.  III.  c.  91 ;  and  the  same  several  sta- 
tutes and  acts  are  hereby  repealed,  and,  from  and  after  the  commencement 
of  this  act,  shall  cease  and  aetermine,  save  only  and  except  as  to  such  pro- 
ceedings under  any  of  the  said  recited  acts  respectively,  as  shall  have  com- 
menced before  the  passing  of  this  act,  and  which  shall  and  may  be  continu- 
ed and  proceeded  in  imder  the  authority  of  and  according  to  the  provision 
of  either  of  the  said  recited  acts  or  of  this  act,  as  shall  be  most  expedient" 

Sect  2.  "  That  it  shall  and  may  be  lawf\il  for  his  Majesty's  princinal 
sccretrary  of  state  for  the  home  department,  for  the  time  oeing,  annually, 
on  the  Ist  day  of  August  in  every  year,  or  within  ten  days  then  next  follow- 
ing, by  an  instrument  under  his  hand  and  seal,  to  appoint  not  less  than  fifteen 
persons  to  be  commissioners,  during  the  space  of  one  year,  for  licensing  and 
visiting  all  houses  within  the  cities  of  London  and  Westminster,  and  with- 
in seven  miles  thereof,  and  within  the  county  of  Middlesex,  for  the  reception 
of  two  or  more  insane  persons,  of  which  commissioners  five  at  the  least  shall 
be  physicians ;  and  the  said  secretaiy  of  state  shall  cause  the  names  of  such 
commissioners  to  be  published  in  the  London  Gazette  within  ten  days  after 
their  appointment :  provided  always,  that  no  physician  appointed  as  such  com- 
missioner shall  professionally  attend  upon  the  ^mtients  in  any  house  so  to 
be  licensed  for  the  reception  of  insane  persons,  unless  he  be  specially  di- 
rected to  visit  any  patient  by  any  relative  or  friend,  under  whose  order  such 
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be  deemed  to  include  any  person  acting  as  such,  and  any  number  of  jus- 
tices, treasurers,  visitors,  insane  persons,  clerks  of  the  peace,  overseers  of  the 
poor,  and  churchwardens,  and  the  word  '  person  *  shall  be  deemed  to  in- 
clude any  number  of  persons ;  and  the  meaning  of  the  said  words  shall  not 
be  restricted,  although  the  same  may  be  referred  to  in  the  singular  number 
and  mascular*  gender  only;  and  that  the  word  *  apothecary '  shaU  be  deem- 
ed to  mean  a  person  authorized  to  practise  as  such  under  an  act  passed  in 
the  fifty-fifth  year  of  king  George  the  Third,  intituled,  *  An  Act  for  better 
regulating  the  Practice  ^Apothecaries  in  England  and  Wales,*  and  also  an 
act  passed  in  the  sixth  year  of  king  George  the  Fourth,  to  amend  and  ex- 
plain the  aforesaid  act  of  the  fifty-fifth  year  of  his  late  Majesty;  and  that 
the  word  *  coimty '  shall  be  deemed  to  include  any  county,  riding,  division 
of  the  county  of  Lincoln,  liberty,  county  of  a  city,  county  of  a  town,  cinque 
port,  or  town  corporate;  and  the  words  *  parish  or  place  '  shall  be  deemed 
to  include  an^  township,  hamlet,  tithing,  vill,  extra-parochial  place,  or  any 
place  maintaming  its  own  poor;  and  that  the  words  '  general  Quarter  tes- 
sions  '  shall  be  deemed  to  include  any  general  annual  sessions  or  the  peace, 
or  any  adjournment  thereof;  and  the  words  '  county  rate '  shall  be  deemed 
to  include  any  fimds  assessed  upon  or  raised  in  or  belonging  to  any  coun- 
ty, riding,  division  of  the  county  of  Lincoln,  liberty,  county  of  a  city,  coun- 
ty of  a  town,  cinque  port,  or  town  corporate,  in  the  nature  of  coun^  rates, 
and  applicable  to  the  purposes  to  which  county  rates  are  applicable;  and 
that  the  meaning  of  the  said  several  words  shall  not  be  restncted,  although 
the  same  may  be  subsequently  referred  to  in  the  singular  number  only,  un- 
less it  be  otherwise  specially  provided,  or  there  be  something  in  the  subject 
or  context  repugnant  to  such  construction." 

Sect  62.  That  this  act,  and  the  several  matters  and  things  herein  con-   commenceroentor 
tained,  shall  commence  and  take  effect  from  and  after  the  1st  day  of  Au-  *^ 
gust,  1828,  and  not  sooner." 

The  act  then  gives  the  schedules,  (Nos.  2  to  8),  post,  700  to  702.  Scfaedukt. 

By  the  9  Geo.  IV.  c.  41,  intituled  *  An  Act  to  regulate  the  Care  and 
Treatment  of  Insane  Persons  in  England/  passed  15th  July,  1828,  Sect  1, 
reciting  that  '  The  laws  now  existing  for  licensing  and  regulating  houses  for 
the  reception  of  insane  persons  in  England  are  ineffectual;  and  that  it  is 
expedient  that  the  several  statutes  and  acts  hereinafter  mentioned  should  be 
repealed,  and  some  other  provision  made  in  lieu  thereof,  for  licensing  and 
regulating  such  houses,  and  for  improving  the  treatment  of  insane  persons;' 
it  is  enacted,  "  That  from  and  aner  the  commencement  of  this  act,  the 
several  statutes  and  acts  following  shall  be  repealed;  viz.  the  14  Geo.  III. 
c.  49,  19  Geo.  III.  c.  15,  and  26  Geo.  III.  o.  91 ;  and  the  same  several  sta- 
tutes and  acts  are  hereby  repealed,  and,  from  and  after  the  commencement 
of  this  act,  shall  cease  and  determine,  save  only  and  except  as  to  such  pro- 
ceedings under  any  of  the  said  recited  acts  respectively,  as  shall  have  com- 
menced before  the  passing  of  this  act,  and  which  shall  and  may  be  continu- 
ed and  proceeded  in  imder  the  authority  of  and  according  to  the  provision 
of  either  of  the  said  recited  acts  or  of  this  act,  as  shall  be  most  expedient" 

Sect  2.  **  That  it  shall  and  may  be  lawftil  for  his  Majesty's  princinal 
secretraiy  of  state  for  the  home  department,  for  the  time  oeing,  annually, 
on  the  1st  day  of  August  in  every  year,  or  within  ten  days  then  next  follow- 
ing, by  an  instrument  under  his  hand  and  seal,  to  appoint  not  less  ^an  fifteen 
persons  to  be  commissioners,  during  the  space  of  one  year,  for  licensing  and 
visiting  all  houses  within  the  cities  of  London  and  Westminster,  and  with- 
in seven  miles  thereof,  and  within  the  county  of  Middlesex,  for  the  reception 
of  two  or  more  insane  persons,  of  which  commissioners  five  at  the  least  shall 
be  physicians ;  and  the  said  secretaiy  of  state  shall  cause  the  names  of  such 
commissioners  to  be  published  in  the  London  Gazette  within  ten  days  after 
their  appointment:  provided  always,  that  no  physician  appointed  as  such  com- 
missioner shall  professionally  attend  upon  the  patients  in  -any  house  so  to 
be  licensed  for  the  reception  of  insane  persons,  unless  he  be  specially  di- 
rected to  visit  any  patient  by  any  relative  or  ftiend,  under  whose  order  such 
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office  (except  whgn  required  to  divulge  the  tame  by  legal  authority)  ;  and  that  I  am       lunatics. 
not,  nor  have  been  at  any  time  within  the  last  two  years,  directly  or  indirectly,  cow   9  Geo.  4,  c.  41. 
cemed  or  interested  in  keeping  any  house  for  the  reception  of  insane  persons.     So 
help  me  God." 

Sect.  9.  "  That  the  said  commissioners  or  any  five  or  more  of  them,  two  Meetings  of  oom- 
of  whom  at  the  least  shall  not  he  physicians  or  surgeons,  shall  meet  at  such  )S^Sacesulh*^^''^^ 
place  as  his  Majesty's  principal  secretary  of  state  for  the  home  department 
may  direct,  on  tne  first  Wednesday  in  the  months  of  January,  April,  July, 
and  Octoher  in  every  year,  in  order  to  receive  applications  from  persons  re- 
quiring licences  to  keep  houses  for  the  reception  of  two  or  more  msane  per- 
sons within  the  cities  of  London  or  Westminster,  and  within  seven  miles  of 
the  same,  and  within  the  said  county  of  Middlesex,  and  to  grant  the  said 
licences  if  they  shall  think  fit;  and  in  case  on  an^  such  occasion  five  such 
commissioners  shall  not  be  present,  then  the  meetmg  shall  take  place  on  the 
next  succeeding  Wednesday,  and  so  on  weekly,  tiU  such  quorum  of  five  shall 
be  assembled  for  the  above-mentioned  purpose;  and  the  said  conunissionen 
assembled  at  every  such  meeting  shall  have  power  to  a^oum  such  meeting 
from  time  to  time,  and  to  such  place,  as  they  shall  see  fit.'' 

Sect  10.  *^  That  in  all  other  parts  of  England  (except  the  cities  of  Lon-  JmticM  in  qautu 
don  and  Westminster,  or  within  seven  miles  thereof,  and  the  county  of  Mid-  ^SaSaamlt^JSL 
dlesex),  the  justices  of  the  peace  assembled  in  general  quarter  sessions  shall  mimtar)  to  gnwt 
have  authority  within  their  respective  counties  to  grant  licences,  if  they  shall  l'^'"^'"- 
think  fit,  to  persons  for  keeping  houses  for  the  reception  of  insane  persons, 
in  the  same  manner  as  the  aforesaid  commissioners  within  their  jurisidiction: 
provided  always,  that  no  justice  of  the  peace  shall  act  in  granting  such  li-  justioH  not  to  be 
cence,  who  shall  directly  or  indirectly  be  interested  in  keeping  any  such  tntcrasted. 
house  for  the  reception  of  insane  persons." 

Sect  11.  "  That  the  said  justices  shall,  at  the  Michaelmas  general  quar-  juttkee  at  fcaioiie 
ter  sessions  of  Ae  peace  in  every  year,  appoint  three  or  more  justices  of  the  toappointYtolton, 
peace,  and  also  one  or  more  physician,  or  surgeon,  or  apothecary,  to  act  as 
visitors  of  each  house  of  reception  for  two  or  more  insane  persons  within  the 
county ;  and  the  said  justices,  physician,  surgeon,  or  apothecary,  so  appoint- 
ed as  visitors  for  each  house  as  aforesaid,  or  any  two  of  them,  shall  and  are 
hereby  authorized  and  empowered  to  visit  such  house,  in  manner  directed 
by  this  act;  and  such  visitor,  being  a  physician,  surgeon,  or  apothecary, 
shall  be  allowed  and  paid,  for  every  day  lie  shall  be  employed  in  executing 
the  duties  imposed  upon  hiin  by  this  act,  such  sum  out  of  the  county  rates 
as  the  justices  in  general  quarter  sessions  shall  be  pleased  to  direct :  pro- 
vided also,  that  in  case  of  ttie  death  of  any  justice,  physician,  surseon,  or 
apothecary  so  appointed  visitor  as  aforesaid,  or  of  his  refusal  or  inability  by 
reason  of  illness  or  otherwise  to  act  as  such,  it  shall  and  may  be  lawfiil  for 
the  said  justices,  at  any  general  or  adjourned  sessions  of  the  peace,  to  ap- 
point a  visitor  in  the  room  of  such  justice,  physician,  surgeon,  or  apothecary, 
who  shall  die,  or  refuse  or  become  unable  to  act  as  aforesaid;  and  the  names 
of  all  such  visitors  so  appointed  at  the  Michaelmas  quarter  sessions,  or  at 
any  general  or  adjourned  sessions  of  the  peace,  shall,  within  seven  days  after 
the  appointment,  be  published  in  some  newspaper  circulated  in  the  county 
wherein  such  house  shall  be  situate :  provided  always,  that  no  physician, 
surgeon,  or  apothecary,  interested  in  or  employed  in  any  such  house,  shaU 
be  appointed  any  such  visitor.'* 

Sect.  12.  '^  That  a  person  duly  npnointed  by  the  justices  of  the  peace  at   Clerk  to  the  visi- 
the  quarter  sessions,  snail  act  as  clerx  to  the  visitors  so  appointed  as  afore-  ^rhi^i**!*'^*"'' 
said,  in  the  same  manner  and  for  the  same  purposes  in  the  execution  of  this   qvSta  1   ^ 
act  as  the  clerk  to  the  said  commissioners  is  nercby  directed  to  act;  and  shall 
at  the  first  meeting  of  such  \dsitors  take  the  oath  required  by  this  act  to  be 
taken  by  the  clerk  of  the  said  commissioners  to  be  appointed  under  this  act, 
mutatis  mutandis,  such  oath  to  be  administered  by  one  of  such  visitors;  and 
the  said  clerk  so  appointed  shall  be  paid  out  of  the  county  rate  for  his  ser- 


(a)  See  further,  the  10  Geo.  IV.  c.  18,  poH,  696. 
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rice*,  lu  well  in  granting  liccncM  a*  in  Httpnding  the  said  »laW»,  I 
miinfTalinn  u  the  jnstiom  in  quarter  senlons  tutsraililed  ahall  &ink 
SecL  13.  "  Tlial  all  penoni  who  iholl  apply  Tor  a  licence  fbib 
hnuie  for  ihe  reception  of  two  or  more  iiiaane  persons,  shall  gire  i 
the  clerk  fur  the  time  being  of  the  said  cainmiBsioiieTS,  or  lo  Ihe  tlM 
pe&ee  for  the  county,  (burteen  daya  at  the  Icaat  prior  to  any  ofthe^ 
neetinga  of  the  luud  comminionen,  or  In  any  general  qusitcr  an 
the  county,  wliich  notioo  ahall  contain  tho  true  Christian  sod  mt 
the  person  bo  applying  for  a  licence,  and  the  place  of  abode  of  e* 
person;  and  in  case  luch  person  ao  applt'in^  doca  not  pnno^' 
liiniscif  in  the  aetd  houae,  the  name  and  previous  occiipalioQ  a  Iht 
t«ndenl  who  is  to  reside  therein;  and  such  notice,  when  given,  ii|i 
cation  for  a  licence  heing  lirsl  made,  shall  be  accompanied  by  I 
every  such  houie  propiM^  to  be  Ucenicd,  to  be  drawn  upon  a  a 
lesa  Ihan  one  eighth  of  an  inch  to  a  foot,  with  a  description  of  th« 
thereof,  and  of  every  room  and  apartment  therein,  and  b  atateXM 
grealeat  number  of  patients  prunoaed  to  be  received  tntn  and  hat 
notice  and  plan  lo  be  lelt  witli  the  said  clerk  of  the  commisdomi^ 
nf  the  peace,  and  to  be  by  him  laid  before  the  laid  commiaaioneili 
meeting,  or  before  the  justices,  at  their  ne:ct  general  qitorter  acawa 
'  SecL  II.  "  That  notice  of  any  addidona  or  altemlions  that  4 
been  made  to  any  house  licensed  under  this  act,  shall  be  given  to' 
of  the  commissioners,  or  to  the  clerk  of  the  peace,  within  eme 
month  next  aAer  the  completion  thereof,  and  a  plan  of  all  «uchi 
and  attemtiona,  to  be  drown  upon  the  Kftle  aforesnid,  shsll  be  « 
same  time  transmitted  to  the  clerk  of  the  conuniaiiianers,  or  the  ck 
peace  of  the  county  wherein  such  hotme  shall  he  situate,  by  thej 
whom  (he  licence  shall  have  been  granted;  and  if  any  person  shal 
and  with  intention  to  deceive,  omit  giving  s  fiill  and  complete  |l 
whde  of  the  house  to  bo  licensed,  or  of  any  and  all  such  otlditiaai 
tcrations  as  shall  have  been  made,  he  shall  be  guilty  of  a  misdrnM 
Sect.  IS.  "  That  every  such  licence  shall  be  made  out  by  ibe  et 
commisMonen,  or  the  clerk  of  the  peace,  as  the  caae  mny  retfoiM 
same  shall  he  renewed  every  year;  and  for  Ihe  firat,  and  every  ■ 
ccnce,  to  be  granted  to  any  person  for  keeping  a  hoiiac  lor  ihe  ret 
two  or  more  msane  ncTBons,  there  shall  be  paid  to  the  clerk  of  Ib« 
rioners,  or  clerk  of  the  peace,  exclusive  of  the  sum  to  be  paid  for  tl 
the  sum  of  2*.  6rf.  lor  every  parish  patient,  and  the  sum  of  10(- 
olher  insane  person  specified  therein,  as  proposed  to  be  received 
house:  provided  always,  that,  for  no  licence  to  be  so  grants  shiJ 
less  than  \5l.i  and  that  all  monies  to  be  received  for  such  licenc« 
retained  by  ihe  clerk  of  the  comraisiioiicrs,  or  clerk  of  Ibe  peace, 
Kich  monies  all  the  expenses  required  lo  be  disbursed  in  the  ext 
this  act  shall  be  paid  and  defraved,  upon  the  order  of  the  saidconm 
or  visitors;  and  such  clerk  of  the  commissioners,  or  clerk  of  Ihe  pa 
keep  a  true  and  correct  account  of  all  such  receipts  and  paymen 
account  shall  be  made  up  by  the  clerk  of  the  conunisaionera,  to 
day  of  May,  and  by  the  clerk  of  the  peace,  to  the  day  before  the 
maa  quarter  sessions  in  every  year,  and  shall  be  signed  by  five  or  n 
misaiuners,  and  tivo  or  more  visitors,  ns  the  caae  may  he;  and  ihl 
count,  when  made  out  by  the  clerk  of  the  said  comiuissionetv,  shall 
f  milted  to  the  commisaJoners  of  his  Majesty's  treasury,  who  shall  d 
if  they  shall  deem  it  nccessaiy,  direct  the  Vdancc  to  be  paid  inti 
chequer,  to  the  account  of  the  consolidated  flind;  and  if  Uitne  sha 
balance  due  to  the  said  clerk  to  the  conimissioneis,  it  ■hoQ  be  law! 
oommissioners  of  his  Majesty's  treasury,  or  any  tliree  or  more  oft! 
they  are  hereby  empowered,  to  cause  the  same  to  be  issued  and  p 
time  to  time,  out  of  anv  money  in  the  Exchequer  applicable  lo  Ihe 
produce  of  the  consolidated  tiind ;  hut  the  said  nccoimi,  when  taai 
t)ie  clerk  of  the  peace  in  any  coimty,  shall  be  laid  before  the  jiutica 
"'  '     '  '      i;  and  if  it  shall  a[^>eai  by  tbe  aaid  twee 
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there  is  a  balance  in  the  hands  of  the  clerk  of  the  peace,  the  same  shall 
forthwith  be  i>aid»  by  an  order  of  the  said  visitors,  to  the  treasurer  of  the 
county,  in  aid  of  the  county  rate;  and  when  there  shall  be  found  to  be  any 
balance  due  to  such  clerk  of  the  peace,  such  balance  shall  be  paid  to  him  1^ 
the  treasurer  of  the  county,  out  of  the  county  rate,  an  order  for  such  pay- 
ment being  made  and  signed  by  two  or  more  justices." 

Sect  16  provides  and  enacts,  '*  That  all  licences  to  be  granted  by  the  said 
commissioners  or  justices  shall  be  duly  stamped  with  a  ten  shilling  stamp, 
and  shall  be  under  the  hands  and  seals  of  five  or  more  of  the  said  commia- 
aioners,  two  of  whom  shall  not  be  physicians  or  surgeons,  or  of  three  or 
more  of  the  said  justices,  as  the  case  may  require;  and  every  such  licence 
■hall  contain,  as  well  the  Christian  and  surname,  and  the  profession  or  oc- 
cmpation  of  the  person  to  whom  the  same  shall  be  granted,  as  also  the  Chris> 
tian  and  surname  of  the  superintendent  or  head  keeper  of  the  house  so  pro- 
poted  to  be  licensed,  in  case  the  person  so  applying  does  not  intend  to  re* 
aide  therein ;  and  also  the  said  licence  shall  specify  the  greatest  number  of 
patients,  distinguishing  parish  Arom  other  insane  patients,  to  be  received  un- 
der the  authoritv  thereof,  in  the  house  so  licensea." 

Sect  17.  '^  lliat  if,  at  any  time,  a  majorize  of  any  five  of  the  commia- 
tioners  appointed  under  this  act,  (one  whereof  not  beine  a  ph3rsician  or  snr- 

Son),  or  any  three  visitors  appointed  under  this  act,  shiul  recommend  to  hit 
ajcsty 's  prmcipal  secretary  of  state  for  the  home  department  for  the  time 
beinf ,  that  any  licence  or  hcences  granted  by  virtue  of  this  act  should  be 
revoked,  it  shiul  and  may  be  lawfUl  for  such  secretary  of  state,  after  making 
•uch  inquiries  as  he  shall  think  necessary,  to  revoke  the  same  by  an  instru- 
ment under  his  hand  and  seal;  such  revocation  to  take  effect  at  a  period 
not  exceeding  three  calendar  months  from  the  time  notice  thereof  shall  have 
been  given  in  the  London  Gazette;  and  a  copy  of  such  instrument  of  revo- 
cation shall  be  transmitted  to  the  person  to  whom  such  licence  shall  have 
been  eranted,  his  or  her  executors  or  administrators,  by  the  clerk  of  the 
commissioners  or  visitors  in  their  respective  jurisdictions,  before  any  such 
publication  shall  take  place:  providea  alwa3rs,  that,  in  case  of  such  revoca- 
tion being  proposed  to  such  secretary  of  state,  notice  in  writing  shaU  be 
given  to  me  parties  so  complained  of,  seven  days  previous  to  the  transmis- 
sion of  such  recommendation  to  such  secretary  of  state." 

Sect  18.  '*  That,  in  case  the  said  commissioners  or  justices  shall  refbse 
to  renew  any  licence  for  keeping  a  house  for  insane  patients,  notice  of  such 
refusal  shall  be  given  in  manner  hereinbefore  mentioned  in  the  case  of  re- 
voking any  such  licence,  and  his  Majesty's  principal  secretary  of  state  for 
the  home  department,  for  the  time  bemg,  shall  be  empowered,  upon  the  re- 
presentation of  the  said  commissioners  or  justices  respectively,  by  an  instru- 
ment under  his  hand  and  seal,  to  be  deUvered  within  one  month  after  re- 
ceiving such  representation,  to  sanction  and  confirm  the  refusal  of  the  said 
commissioners  or  justices  to  renew  such  licence:  provided  nevertheless, 
that  the  original  licence  of  such  house  shall  remain  in  force  until  his  Ma- 
jesty's said  secretary  of  state  shall  have  confirmed,  as  aforesaid,  the  resolu- 
tion of  the  said  commissioners  or  justices  not  to  renew  such  licence." 

Sect  19.*'  That  from  and  after  the  expiration  of  three  calendar  months  next 
after  the  commencement  of  this  act,  it  shall  not  be  lawfUl  for  any  person  to 
keep  a  house  for  the  reception  of  any  two  or  more  insane  persons,  without  a 
licence  for  that  purpose  first  had  and  obtained  in  the  manner  directed  by  this 
act ;  and  every  person  so  keeping  such  house  as  aforesaid,  without  having 
such  licence,  shall  be  deemed  gmlty  of  a  misdemeanor:  provided  always, 
that  no  one  licence  for  the  reception  of  insane  persons  shall  authorize  any 
person  to  keep  more  than  one  house  for  such  purpose ;  nor  shall  any  licence 
granted  by  virtue  of  this  act  continue  in  force  for  any  longer  time  than 
Uiirtcen  calendar  months:  provided  also,  that  all  licences  which  shall  have 
been  heretofore  granted,  or  which  shall  hereafter  be  granted  under  this  act, 
for  keeping  houses  for  the  reception  of  two  or  more  insane  persons,  and  not- 
withstanding the  death  of  any  person  to  whom  any  such  licence  shall  have 
been  grant^  respectively,  shall  remain  in  frill  force  \mtil  the  period  for 
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of  such  minute,  to  be  entered  in  a  register  to  be  kept  for  that  purpose  by  the 
clerk  of  the  said  commissioners,  or  clerk  of  the  visitors,  and  tne  same  shall 
be  approved  and  signed  by  three  at  the  least  of  the  said  commissioners,  or 
by  the  said  visitors,  or  any  two  of  them,  within  their  respective  jurisdic- 
tions ;  and  the  clerk  of  such  visitors  shall,  within  fourteen  days  after  such 
visitation  shall  have  been  made,  transmit  a  copy  of  such  transcript  or  mi- 
nute to  the  clerk  of  the  commissioners,  who  shall  enter  the  same  into  a  general 
register  to  be  kept  for  that  purpose  by  the  clerk  of  the  commissioners. 

Sect.  26.  "  That  the  said  clerk  of  the  commissioners,  and  the  clerks  of 
the  visitors,  within  their  respective  jurisdictions,  shall,  within  one  monUi 
previous  to  the  first  day  of  June  in  every  year,  prepare  a  full  and  complete 
report  of  the  several  houses  within  their  respective  jurisdictions  for  the  re- 
ception of  insane  persons,  and  of  every  patient  confined  therein,  or  who 
■hall  have  been  confined  therein  within  the  twelve  months  preceding,  ac- 
cording to  the  form  in  the  schedule  (A)  (a)  hereunto  annexed ;  of  which  re- 
port a  transcript  shall  be  transmitted  by  the  c\etk  of  the  commissioners,  or 
the  clerk  of  the  visitors,  to  his  Majesty's  principal  secretary  of  state  for  the 
home  department ;  and  the  clerk  of  such  visitors  shall  transmit  a  copy  of 
such  report  to  the  clerk  of  the  commissioners,  who  shall  enter  the  same  into 
a  register  to  be  kept  for  that  purpose  by  the  clerk  of  the  commissioners." 

Sect  27.  *'  That  the  clerk  of  the  commissioners  shall  prepare  from  such 
reports  an  alphabetical  Ibt  of  all  persons  confined,  or  who  nave  been  confin- 
ed within  the  last  twelve  months,  in  such  licensed  houses,  together  with  a 
reference  to  the  same  respectively." 

Sect  28  provides  and  enacts,  "  That  a  transcript  of  so  much  of  the  said 
report  as  shall  have  reference  to  insane  persons  who  shall  have  been  found 
lunatic,  idiot,  or  of  unsound  mind,  under  a  commission  issued  by  the  lord 
chancellor  or  lord  keeper  or  commissioners  of  the  great  seal  of  Great  Britain, 
being  intrusted  by  virtue  of  the  King's  sign  manual  with  the  care  and  com- 
mitment of  the  custody  of  the  persons  and  estates  of  persons  found  lunatic, 
idiot,  or  of  unsound  mmd,  shall  be  sent  to  the  lord  chancellor  or  lord  keeper 
or  commissioners  of  the  great  seal  intrusted  as  aforesaid." 

Sect  29.  **  That  no  person,  not  being  a  parish  patient,  shall  be  received 
into  any  house  kept  for  the  reception  of  two  or  more  insane  persons  in  that 
part  of  the  united  kingdom  called  England,  without  a  certificate  in  the  man- 
ner directed  by  this  act;  and  if  any  person  shall  knowingly  and  wilfully  re- 
ceive any  insane  person,  or  person  represented  or  alleged  to  be  insane,  to  be 
taken  care  of  or  confined  in  any  sucn  house  licensed  for  the  reception  of 
two  or  more  such  persons,  without  such  certificate  bearing  date  not  more 
than  fourteen  days  previous  to  such  reception,  and  shall  not  at  the  time  of 
receiving  such  patient  make  a  minute  in  writing  or  entry  of  the  Christian 
and  surname,  occupation,  and  place  of  residence,  of  the  person  or  persons 
by  whom  such  patient  shall  be  brought,  or  by  whose  authority  such  patient 
shall  be  delivered  to  his  care,  every  person  so  offending  shidl  be  deemed 
guilty  of  a  misdemeanor." 

Sect  30.  "  That  every  certificate  upon  which  any  order  shall  be  given 
for  the  confinement  of  any  person  (not  a  parish  patient)  in  a  house  kept  for 
the  reception  of  two  or  more  insane  persons,  shall  be  signed  by  two  medical 
practitioners,  each  of  them  being  a  pnysician,  sur]^eon,  or  apothecary,  who 
shall  have  separately  visited  and  personally  examined  the  patient  to  whom 
it  relates ;  and  such  certificate  shall  state  that  such  insane  person  is  a  pro- 
per person  to  be  confined,  and  the  day  on  which  he  or  she  shall  have  been 
so  examined ;  and  also  the  Christian  and  surname  and  place  of  abode  of  the 

Serson  by  whose  direction  or  authority  such  patient  is  examined,  and  the 
egree  of  relationship  or  other  circumstance  of  connection  between  such 
person  and  the  insane  person ;  and  the  name,  age,  place  of  residence,  foi^ 
mer  occupation,  and  the  asylum,  if  any,  in  which  such  patient  shall  have 
been  connned ;  and  whether  such  person  shall  have  been  found  lunatic  or 
of  unsound  mind  under  a  commission  issued  for  that  purpose  by  the  lord 
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(a)  See  form,  p.  702. 
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name  of  the  keeper  in  whose  house  the  penon  so  inquired  after  it  or  haa       ldnatici. 
been  confined,  the  situation  of  such  house,  and  a  copy  of  the  order  and  cer-  o  Geo.  4,  c.  41. 
tificate  upon  which  such  person  was  received  into  siKh  house,  upon  pay- 
ment of  tnc  sum  of  7<.,  and  no  more,  for  his  trouble." 

Sect.  35.  **  That  in  every  house  of  reception  for  two  or  more  insane  per-  Houms  to  be  tI- 
Mona  there  shall,  if  it  contain  one  hundred  patients,  be  a  resident  physician,  jJH^.*^  medical 
surgeon,  or  apothecary ;  and  every  such  house,  containing  less  than  one 
hundred  patients,  in  case  such  house  shall  not  be  kept  by  a  physician,  sur- 
geon, or  apothecary^  shall  be  visited  twice  in  every  week  by  a  physician, 
surgeon,  or  apothecary ;  and  such  resident  attendant,  or  visiting  physician, 
surgeon,  or  apothecary,  is  hereby  respectively  required  to  report  to  the 
keeper  the  condition  of  the  house  and  state  of  health  of  the  patients;  and 
shall,  once  in  every  week,  enter  and  sign  the  same  in  a  book  of  entries  to 
be  kept  at  every  such  house,  according  to  the  form  in  the  schedule  (B)  (a) 
hereunto  annexed;  and  such  book  of  entries  shall  by  the  keeper  of  such 
house  be  regularly  laid  before  the  visiting  commissionerB  or  visitors  for  their 
inspection,  who  are  hereby  required  to  sign  the  same  in  testimony  of  its 
production." 

Sect  36.  "  That  the  person  by  whom  or  by  whose  authority  such  patient  P«wMfcTj|^ 
shall  have  been  deliverea  to  the  care  of  the  keeper  of  any  such  house,  shall  havebeoi'ddivJa- 
in  person,  or  by  some  person  duly  appointed  by  him  in  writing  under  his  «dto mdi hoiuee, 
hand  and  seal,  sudi  appointment  to  be  renewed  for  each  time,  visit  the  pa-  point^M>ine%enion 
tient  so  delivered  as  aforesaid,  once  at  least  in  every  six  months  duriiu^  nis  p^*'  ^'^'Thl.*"'^ 
confinement;  and  shall  enter  in  the  journal  kept  at  such  house  for  renter-  ™^ 

ing  the  visits  of  the  commissioners  or  visitors  respectively,  as  herein-be- 
fiire  directed,  his  name,  and  the  date  of  his  visit;  and  any  person  so  ap- 
pointed as  aforesaid  shall  deposit  such  appointment  with  the  keeper  of  the 
at*  said  house." 

^  Sect  37.  "  That  if  it  shall  umear,  after  three  separate  and  distinct  visits  Coniinitiioncn 
-•  to  be  bade  by  the  said  commi2aoners  or  visitors  w^n  then-  respective  ju-  ^IS^ii,^. 
*-^  lisdictionB,  tluree  of  whidi  commissioners  shall  be  physicians  or  surgeons,  or  iy  coofln«d 
■^  cne  of  which  visitors  shall  be  a  medical  practitioner,  twenty-one  days  at  the 
rf.  Jeatt  to  intervene  between  each  visit,  tnat  any  person  is  detained  in  any 
7'  floch  house  without  sufficient  cause,  and  notice  thereof  shall  have  been  duly 
if  giren  to  the  keeper  of  such  house,  and  to  the  person  by  whose  authori^ 
**'  anch  person  was  sent,  it  shall  and  may  be  lawful  for  the  said  oonunisaionersy 
-  -  •t  one  of  their  quarterly  meetings,  or  at  a  meeting  ipedally  summoned  al 
tt  diree  days'  notice,  or  for  the  iustices  in  quarter  sessions,  or  at  a  meeting 
t'  specially  summoned  at  seven  oays'  notice,  to  set  such  person  at  liberty,  or 
9  •therwise  to  act  under  the  circumstances  as  the  case  may  seem  to  require :  pro- 
:£  Tided  always,  that  such  power  shall  not  extend  to  the  case  of  any  lunatic  who 
flhall  have  i>c«n  found  of  insane  mind  under  a  commission  issued  for  that 
r  purpose  by  the  lord  chancellor,  or  lord  keeper  or  commissioners  of  the  great 
>"  teal  intrusted  as  aforesaid,  nor  to  any  lunatic  confined  under  any  order  or 
;.  anthority  of  his  Majesty's  principal  secretary  of  state  for  the  home  depart- 
^    ment" 

:«>        Sect  38.  '  And  whereas  the  hopes  and  consolations  of  religion  may  CammiMiooen 
ft^    soothe  and  compose  the  minds  of  patients,  and  thereby  tend  to  subdue  tlie  ^!|^tmd  tute  to 
'^  malady  under  which  they  are  sunering;'  it  is  further  enacted,  "  That  the  the nsieter  book 

commissioners  and  visitors,  upon  their  several  visitations  herein-befinre  men-  jl2rvkliielMffonB« 
k  .  tioned,  shall  inquire  whether  and  at  what  times  divine  service  i»  read  and  ed in  wichnouSi 
^^  performed  for  the  benefit  and  consolation  of  any  of  the  patients,  or  what 
*    veligious  aid  they  receive  under  any  circumstances  of  intellectual  improv»- 
^  ment;  and  such  commissioners  and  visitors  shall  state,  in  the  hook  or  re- 
.  .^  gister  hereinbefore  directed  to  be  kept  for  registering  Uie  visits  of  the  oom- 
'*    missioners  or  visitors  respectively,  the  result  of  such  their  inouiry,  with  such 
\.«  observations  as  they  shall  thina  useful  or  necessary;  and  m  those  houses  if  not  performed, 
^^^  wbere  it  shall  iq>pear  that  divine  service  is  not  performed,  or  that  religious  ^  iSSL  ^  ''^^ 
^^communication  with  any  minister  is  not  permitted,  the  keeper  or  keepers 
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mittee  appointed  by  the  lord  high  chanoelloTf  the  lord  keeper  or  commis-       lunatic-s. 

sioners  of  the  fjreat  seal  intrusted  as  aforesaid."  ugco-aTc.  ai. 

Sect  43.  "  And,  for  the  more  easy  and  speedy  conviction  of  offcnderH  Convictions  to  ix- 

against  this  act,"  it  is  enacted,  "  That  all  justices  of  the  peace,  l)efore  whom  f  ^jo^i"'^/ "  ^^^^ 
any  person  shall  be  convicted  of  any  offence  against  this  act,  shall  and  may 
cause  the  conviction  to  Im?  drawn  iip  in  tin?  following  form  of  words,  or  in  any 
other  form  of  words  to  the  same  encct,  as  the  case  shall  happen,  viz. 

"  BE  it  rememheredf  Thatf  on  tJie  day  of  ,  in  the  year  of  our  Lord  ,  A. 
JR.  is  convicted  before  w,  two  of  his  Majesty's  justices  of  the  peace  for  the  county 
of  ,  [specifying  tlie  offence,  and  the  time  ond  place  when  and  where  the  same 
was  committed,  as  the  case  shall  be].  Oiven  mnder  our  hands  and  seals  the  day  and 
year  aforesaid" 

Sect.  44.  "  That  it  shall  and  may  be  lawful  for  the  clerk  of  the  commis-  Clerk  of  the  com- 
sioners,  or  clerk  of  the  peace  of  the  county  where  any  house  for  the  recep-  {JlJi^^t'^^Jd  rc^ 
tion  of  insane  persons  is  situate,  and  he  is  hereby  required,  to  enforce  the  cover  iienaitioi. 
due  execution  of  this  act,  and  to  sue  for  and  recover  all  penalties  or  for- 
feitures granted  by  this  act" 

Sect  45.  '  And  whereas  it  is  not  intended  by  this  act  to  give  the  pro-  proceeding*  of 
prietors  or  keepers  of  any  house  to  be  so  licensed  as  aforesaid,  or  any  other  P'**'?nf}*7*  ^  ^ 
person  concerned  in  confining  any  of  his  Majesty's  subjects  therein,  any  oj^ommoo  Uw?** 
new  justification,  from  their  being  able  to  prove  that  the  persons  so  confin- 
ed have  been  sent  there  by  such  direction  and  advice  as  are  required  by  this 
act;'  it  is  enacted,  "  That  in  all  proceedings  which  shall  be  had  under  his 
Maje8ty*8  writ  of  habeas  corpus,  and  in  all  indictments,  informations,  and 
F      other  actions  tliat  shall  be  prefeiTcd  and  brought  against  any  person  or 
persons  for  confining  or  ill-treating  any  of  his  Majesty's  subjects  m  any  of 
the  said  houses,  the  parties  complamed  of  shall  be  obliged  to  justify  tneir 
proceedings  according  to  the  course  of  the  common  law,  in  the  same  man- 
ner as  if  mis  act  had  not  been  made." 

Sect  46.  "That  all  complaints  and  informations  of  and  for  offences  against  Recovery  and  ap- 
Uiis  act,  or  any  order  to  be  made  in  pursuance  thereof,  except  in  cases  where  P»«»t*«o  of  i>cnai- 
tihe  manner  of  hearing  and  determining  thereof  is  hereinbefore  otherwise     **" 
directed,  shall  and  may  be  made  before  one  or  more  justice  or  justices  of 
the  peace  for  the  county  or  place  wherein  the  offence  shall  be  committed, 
and  such  justice  or  justices  is  and  are  hereby  authorized  and  empowered  to 
take  cognizance  thereof,  and  to  summon  the  person  or  persona  complained 
of  to  appear  before  him  or  them,  or  upon  complaint  upon  oath  to  issue  his 
or  their  warrant  or  warrants  for  the  apprehension  of  any  such  person  or  per- 
sons, and  upon  appearing  or  not  appearing  of  such  person  or  persons  pur- 
suant to  such  summons,  or  upon  such  person  or  persons  being  apprehended 
-     with  such  warrant,  to  hear  the  matter  of  every  such  complaint  and  informa- 
tion, by  examination  of  any  witness  or  witnesses  upon  oath,  and  to  make 
such  determination  thereon,  as  such  justice  or  justices  shall  think  proper ; 
and  upon  conviction  of  any  person,  such  justice  or  justices  shall  and  may 
issue  a  warrant  under  his  or  their  hand  and  seal  or  hands  and  seals,  for  levy- 
',     ing  the  fine,  penalty,  or  forfeiture,  by  virtue  of  this  act  imposed  for  such  of- 
Z   fence,  by  distress  and  sale  of  the  goods  and  chattels  of  the  persons  so  con- 
**    victed;  and  it  shall  and  may  be  lawful  for  any  such  justice  or  justices  to  or- 
'   der  any  person  so  con\'ictea  to  be  detained  and  kept  in  the  custody  of  any 
constable  or  other  peace  officer  until  return  can  be  conveniently  made  to 
^   such  warrant  of  distress,  unless  the  said  offender  shall  give  sufficient  secu- 
"^    rity,  to  the  satisfaction  of  such  justice  or  justices,  for  his  appearance  before 
"^   ihe  said  justice  or  justices  on  such  day  as  shall  be  appointea  for  the  return 
'  of  such  warrant  of  distress,  such  day  not  being  more  than  seven  days  from 
•^  the  time  of  taking  any  such  seairity,  and  whicn  security  the  said  justice  or 
*  justices  is  and  are  hereby  empowered  to  take  by  way  of  recognizance  or 
^  otherwise;  but  if  upon  the  return  of  such  warrant  of  distress  it  ^all  appear 
^  that  no  sufficient  distress  can  be  had  thereupon  to  levy  the  said  penalty  or 
'^  forfeiture,  and  such  costs  and  charges  as  aforesaid,  and  the  same  shall  not 
w^  be  forthwith  paid,  or  in  case  it  shall  appear  to  the  satisfaction  of  such  jus- 
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bill,  plaint,  information,  or  indictment,  against  any  person  under  or  by  vir- 
tue of  this  act,  imless  Uie  same  be  commenced,  prosecuted,  entered,  filed, 
or  preferred  by  order  of  the  said  commissioners  at  their  said  quarterly  meet- 
ing, or  by  the  justices  at  their  general  quarter  sessions,  within  their  respec- 
tive jurisdictions;  and  if  any  action,  biU,  plaint,  information,  or  indictment, 
shall  be  commenced,  entered,  filed,  or  preferred,  by  or  in  the  name  of  any 
person  whatsoever,  except  upon  such  order  as  aforesaid,  the  same,  and  all 
proceedings  thereupon  had,  shall  be  null  and  void,  and  the  Court  or  Courts, 
justice  or  justices  of  the  peace,  where  or  before  whom  such  action,  bDl, 
plaint,  information,  or  indictment,  is  or  shall  be,  *orconunenced,  prosecuted, 
entered,  filed,  or  preferred,  shall  not  permit  or  suffer  any  proceemng  or  pro^ 
ccedings  to  be  had ;  and  no  commissioner  or  justice  shall  in  anywise  be 
liable  to  any  criminal  proceeding  or  civil  action  for  any  reasons  to  be  given 
in  the  execution  of  this  act." 

Sect  50  provides  and  enacts,  "  That  nothing  in  this  act  contained  shall 
extend,  or  be  construed  to  extend,  to  the  royal  hospital  of  Bethlclicm,  or  to 
any  building  erected  adjacent  thereto,  for  the  confinement  of  criminal  lu- 
natics, or  to  the  royal  military  or  naval  hospitals,  or  to  any  lunatic  asylum 
already  erected  and  established  under  an  act  passed  in  the  forty-eighth  year 
of  the  reign  of  his  late  majesty  King  George  the  third,  intituled,  '  ^n  Act 
fvT  the  better  Care  and  Maintenance  of  Lunatics,  being  Paupers  or  Cnmi- 
nals,  in  England^'  or  hereafter  to  be  erected  and  established  under  the  pro- 
viflions  of  an  act  passed  in  the  ninth  year  of  the  reign  of  his  present  Majesty, 
intituled,  '  An  Act  to  amend  and  consolidate  the  Laws  relating  to  the  Erec- 
Uonj  Maintenance,  and  Regulation  of  County  Lunatic  Asylums,  €tnd  to 
the  Care  and  Maintenance  of  Lunatics,  being  Paupers  or  Criminals,  in  Eng- 
Umd.'" 

Sect  51  provides  and  enacts,  **  That  nothing  in  this  act  contained  shall 
extend  to  any  public  hospital  or  parts  of  public  hospitals,  or  other  charitable 
institutions,  supported  wholly  or  partly  by  voluntary  contributions,  in  which 
lunatics  are  received,  or  to  any  lunatic  asylum  built  and  established  by  vo- 
luntary contributions,  and  supported  by  applying  the  excess  of  payments  of 
the  more  affluent  in  reduction  of  the  payment  by  persons  in  more  limited 
cnTcumstanccs,  excepting  in  as  far  as  relates  to  certificates  of  admission,  and 
visitations  appointed  by  the  lord  chancellor,  or  lord  keeper  or  commissioners 
of  the  great  seal,  or  tlie  lord  chief  justice  of  the  Court  of  King's  Bench,  or 
the  lord  chief  justice  of  the  Court  of  Common  Pleas,  or  his  Majesty's  prin- 
cipal sccretanr  of  state  for  the  home  department,  and  the  transmission 
to  the  clerk  of  the  commissioners*  annual  report,  as  hereinbefore  directed. 

Sect.  52.  "  And,  ui  order  to  remove  doubts  as  to  the  meaning  of  certain 
words  in  this  act,"  it  is  enacted,  "  That  the  word  *  county*  shall  be  deemed 
to  include  any  county,  riding,  division  of  the  county  of  Lincoln,  liberty, 
county  of  a  city,  county  of  a  town,  ci^,  cinque  port,  or  town  corporate; 
that  the  word  '  parish'  shall  be  deemed  to  include  any  township,  hamlet, 
vill,  tithing,  extra-parochial  place,  or  place  maintaining  its  own  poor ;  that 
the  words  '  county  rate'  shall  be  deemed  to  include  any  funos  assessed 
upon,  or  raised  in  or  belonging  to  any  county,  riding,  division  of  the  county 
of  Lincoln,  liberty,  county  of  a  city,  county  of  a  town,  cinque  port,  or  town 
corporate,  in  the  nature  of  county  rates,  and  applicable  to  the  purposes  to 
which  countv  rates  are  applicable ;  that  the  word  '  visitor'  shall  be  deemed 
to  include  all  justices,  physicians,  surgeons,  or  apothecaries,  appointed  at  a 
general  or  adjourned  quarter  sessions  to  visit  houses  of  reception  for  two  or 
more  insane  persons;  that  the  words  *  insane  persons'  shall  be  deemed  to 
include  any  lunatic  or  dangerous  idiot;  that  the  words  'parish  patient' shall 
be  deemed  to  include  any  person  sent  to  and  maintained  at  any  house,  li- 
censed for  the  reception  of  insane  persons,  wholly  or  in  part  at  tne  expense 
of  any  parish ;  that  the  words  '  clerk  of  the  peace'  shall  be  deemed  to  in- 
clude any  person  acting  as  such,  or  any  deputy  duly  appointed ;  that  the 
word  '  apothecary'  shdl  be  deemed  to  include  any  person  authorized  to 
practise  as  such  under  the  act  passed  in  the  fifty-fifth  year  of  king  George 
tlie  third,  intitided  *  An  Act  for  the  better  regulating  the  Practice  ofApotheca- 
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and  to  the  trans- 
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•  Sk. 

Interpretation  of 

act. 


(3 


caAee  only  where  the  person  licenfled  shall  die,  his  licence  shall  continue  in 
force,*  it  is  therefore  enacted,  "  Tlmt  if  any  person  duly  licensed  under  this  or 
the  said  recited  act,  shall,  by  sickness  or  other  infirmi^,  become  incapable  of 
keeping  such  house,  or  if  any  house  so  licensed  shaU  be  pulled  down  or  oc- 
cupied under  the  provisions  of  any  act  for  public  purposes,  or  shall,  by  fire, 
tempest,  or  other  unavoidable  calamity,  be  rendered  unfit  for  the  accommo- 
dation  of  insane  persons,  it  shall  and  may  be  lawful  for  the  said  commission- 
ers, or  any  five  or  more  of  them,  two  of  whom  shall  not  be  physicians  or 
surgeons,  at  any  quarterly  or  other  meeting  convened  as  aforesaid,  upon 
the  payment  of  not  less  tnan  1/.  for  each  licence,  to  grant  a  new  licence  to 
iucb  other  person  as  they  shall  think  fit ;  and  also  to  grant  to  the  person 
whose  house  has  so  been  rendered  unfit,  a  licence  to  keep  such  other  house 
fat  the  accommodation  of  two  or  more  insane  persons,  as  the  said  commis- 
uoncrs,  or  any  five  of  them,  as  aforesaid,  shall  think  fit:  provided  alwaj^s, 
that  notice  of'^such  intended  change  of  persons  be  given  to  the  clerk  of  the 
commissioners,  fourteen  dap  before  the  meeting  at  which  such  licence  shall 
be  granted;  and  provided  also,  that  all  such  plans  and  statements  shall  be 
given  and  made  of  such  new  house,  as  are  required  when  application  is 
made  for  a  licence  for  the  first  time  at  the  quarterly  meeting  of  the  said 
conunissioners,  and  shall  be  delivered  to  the  clerk  of  the  commissioners  four- 
teen davs  before  the  meeting  at  which  such  licence  shall  be  granted :  pro- 
vided also,  that  the  cause  of  such  change  of  house  shall  be  duly  specified  in 
writing  to  the  said  clerk  three  days  after  the  happening  thereof." 

Sect.  5.  "  That  if  any  place  or  building  detached  from  any  licensed  house, 
Imt  belonging  to,  or  in  anywise  appertaining  to  such  house,  shall  be  used 
lor  the  reception  of  one  or  more  insane  person  or  persons,  such  place  or 
btnlding  shaU  be  considered  part  of  such  house,  for  all  the  purposes  of  this 
and  the  said  recited  act." 

Sect  6.  "  That  when  any  house,  licensed  for  the  reception  of  two  or 
more  insane  persons,  shall  be  licensed  to  receive  less  than  eleven  insane 
persons,  then,  and  in  such  case,  it  shall  and  may  be  lawful  for  anv  ^\e  or 
more  of  the  said  commissioners,  two  of  whom  shall  not  be  physicians  or 
flUT^eons,  or  any  three  of  the  said  visitors,  if  they  shall  so  think  fit,  to  direct 
ond  permit,  under  their  hands  and  seals,  that  such  house  shall  be  visited  by 
the  physician,  surgeon,  or  apothecary,  once  only  in  four  weeks,  instead  m 
twice  in  every  week,  as  required  by  the  said  recited  act;  provided  that  fif- 
teen days  shall  intervene  between  each  of  such  visits." 

Sect  7.  '*  That  the  justices  shall  have  full  power  and  authority  to  do  any 
act  or  acts  at  any  general  or  quarter  scsBions  of  the  peace,  as  they  are  by  the 
said  recited  act  authorized  and  enabled  to  do  at  the  Michaelmas  general  or 
quarter  sessions  of  the  peace ;  and  such  act  or  acts  shall  have  the  same 
effect,  force,  and  obligation,  as  if  they  had  been  done  at  the  Michaelmas 
general  quarter  sessions." 

Sect  8.  <  And  whereas,  by  the  said  recited  act,  the  commissioners  of  his 
Majesty's  treasury,  or  any  three  or  more  of  them,  are  empowered  to  cause 
to  be  paid,  out  of  the  growing  produce  of  the  consolidated  fund,  any  ba- 
lance due  on  the  31st  day  of  May  in  each  year,  to  the  clerk  of  the  commis- 
fldoners  appointed  under  the  said  recited  act;  and  whereas  it  is  expedient 
that  such  powers  should  be  amended;'  it  is  enacted,  '*  That,  from  and  after 
the  passing  of  this  act,  it  shall  and  may  be  lawfid  for  the  commissioners  of 
his  Majesty's  treasury,  or  any  three  or  more  of  them,  on  an  application 
made  to  them  in  writing,  to  cause  to  be  issued  and  ]>aid,  out  of  the  growing 
produce  of  the  consolidated  fund,  to  the  clerk  of  the  said  commissioners, 
from  time  to  time,  such  sums  of  money  as  the  commissioners  of  his  Majesty's 
treasiuy  shall  deem  fit,  to  defray  the  exjjenses  incurred  under  the  provi- 
Bions  of  the  said  recited  act  and  of  this  act;  provided  such  application  to 
the  commissioners  of  his  Majesty's  treasury,  for  such  money,  shall  have  been 
agreed  upon  at  some  quarterly  or  other  meeting  of  the  commissioners  ap- 
pointed under  the  said  recited  act,  and  shall  be  signed  by  seven  at  the  least 
of  the  said  commissioners;  provided,  also,  it  shall  be  shewn,  to  the  satisfac- 
tion of  the  commissioners  of  liis  Majesty's  treasury,  that  there  is  a  balance 
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LUNATICS. 

10  Oco.  4,  c.  18. 

licences  to  other 
]ienons,  or  for 
other  hoiMi^  ia 
certalni 


Detached  buUtl- 
ingt  to  bo  coTttl- 
dered  part  of  the 
houM. 


CoininlKiniien» 
dec.  may  alter  the 
periodical  vfain  of 
medical  attend- 
ants. 


JusUcos  may  act 
at  any  general  or 
quarter  sesskms. 


The  treatuf  y  may 
bnie  to  the  clerk 
of  thecoinmi*- 
tkmerH.  such  sums 
as  shall  be  deemed 
fit  to  defhiy  the 
expenses  of  this 
■ct. 
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said  commiMionen  nominated  under  the  said  recited  act,  or  such  as  arc       lunatics. 
punishable  by  summary  conviction),  shall  be  by  indictment  preferred  to  a  lo  g«o.  4,  c  18. 
grand  jury  at  the  assizes  to  be  held  in  and  for  the  county  wherein  the 
ofience  shall  have  been  committed." 

Sect.  15.  '*  And  for  remedying  all  doubts  as  to  the  true  meaning  of  jDeflnUioii  of 
the  words  *  insane  persons/  "  it  is  enacted,  "  That  the  words  '  insane  per-  '*'™*' 
sons,'  used  in  the  said  recited  act  and  in  this  act,  shall  be  deemed  and  con- 
strued to  extend  to  all  persons  whatsoever  who  are  lunatic,  idiot,  or  of  un- 
sound mind;  any  thing  in  the  said  recited  act  or  in  this  act  to  the  contrary 
notwithstanding. ' ' 

Sect  16.  «  That  this  act  shall  be  deemed  and  taken  to  be  a  public  act"    Public  act. 

By  11  Geo.  IV.  c.  1,  intituled,  **  An  Act  to  authorize  the  transfer  ofcer^  ii  0«o.  4.  c  i. 
toin  balances  in  the  hands  of  the  clerks  of  the  peace  of  the  several  couniiet 
of  England  and  Wales  on  account  of  lunatic  asylums*  licences,"  passed  4th 
March,  1830,  after  reciting,  *  Whereas,  by  an  act  passed  in  the  fourteenth 
year  of  his  late  Majesty,  the  clerks  of  the  peace  of  the  several  coimties  in 
England  and  Wales  were  authorized  to  receive  certain  fees  for  the  granting 
of  licences  to  the  keepers  of  lunatic  asylums :  and  whereas  no  provision  is 
made  for  the  appropriation  of  the  balances  of  the  said  fees,  after  the  pay- 
ment of  the  expenses  directed  by  the  said  act  to  be  defrayed  out  of  the  said 
fees ;  and  whereas  considerable  sums  arising  from  the  said  balances  are 
now  in  the  possession  of  the  clerks  of  the  peace  for  several  counties  of  £n^ 
land  and  Wales;  and  whereas  the  said  act  of  the  fourteenth  year  of  his 
late  Majesty  has  since  been  repealed,  and  other  provisions  made  for  the 
licensing  and  visiting  limatic  asylums;'  it  is  enacted,  "  That  the  justices  of  Juatkct  at  MMioM 
the  peace  of  the  several  counties  of  England  and  Wales,  at  any  general  Sfe^Traceiir^for 
quarter  or  annual  sessions  of  the  peace  assembled,  shall  and  may  direct  grantinirikaicei 
any  balance  remaining  from  the  fees  received  under  the  said  act  passed  in  ^^rvoftbe* 
the  fourteenth  year  of  his  late  Majesty,  over  and  above  the  expenses  direct-  county, 
ed  to  be  defrayed  by  the  said  act,  to  be  paid  over  to  the  treasurer  or  trear 
surers  of  the  respective  counties,  and  to  be  applied  in  aid  of  the  rates  of  the 
said  counties." 

Sect  2  enacts,  "  That  in  the  construction  of  this  act  the  word  'county'  DeflnitioDur 
shall  be  deemed  to  include  any  county,  riding,  division  of  the  county  of 
Lincoln,  liberty,  coun^  of  a  city,  county  of  a  town,  city,  cinque  port,  or 
town  corporate;  and  that  the  word  '  treasurer'  shall  include  any  officer  of 
any  such  place  as  aforesaid  who  has  the  custody  of  any  funds  assessed  up- 
on or  raised  in  such  place  in  the  nature  of  county  rates,  and  applicable  to 
the  purposes  to  which  county  rates  are  applicable." 


terms. 


Jponns. 

(No.  1). 

To  the  Governor  of  the  House  of  Correction  for  the  County  of  Middlesex,  or  his  Wanantofcoin- 

Deputu,  mitment  for  lafe 

custody  oi  a  dan* 
WHERE  JS  {Robert  Gourlayj  hath  been  discovered  and  apprehended  under  dr^  gerous  lunatic, 

cumsiances  that  denote  a  derangement  ofmindf  and  a  purpose  of  committing  a  crime  J2jf^'*'*^A*^ 

(that  is  lo  sayt  an  assault  and  h-each  of  the  peace),  for  which,  if  committed,  he  would  ^''^  »» c»  W  («)• 

be  liable  to  be  indicted;  and  the  said  [Robert  Gourlay"]  being  brought  before  me,  one 

of  his  Majesty*  s  justices  of  the  peace  in  and  for  the  s(M  county,  and  it  appearing  to 

me  that  I  ought  to  issue  a  warrant  for  committing  him  as  a  dangerous  person  suS' 

pected  to  be  insane,  these  are,  therefore,  to  command  you,  and  each  of  you,  to  receive 

into  your  custody  the  body  of  the  said  {Robert  Gourlayj,  herewith  sent,  as  a  dangerous 

person  suspected  to  be  insane,  and  him  safely  to  keep  in  your  custody  until  he  shall 

be  bailed,  as  directed  by  the  statute  in  that  case  made  and  provided,  or  until  he  shall 


y 


F 


(a)  See  ante,  664.  This  was  the  form  adopted  and  held  good  in  the  case  of  it.  v. 
Gourlay,  ante,  664. 


I 


T.Ki 


■wwMw  [m  &■  cMinB]P  to]  mMkmJtt  Am*  jMnpawj  Mrf  1 

.mdfrmm^JUlUtr  mi  tBp,mm*didM  Omfmmmmmllm 
mU  lit  mi  ami  m  ntmtmfMmtmm  rfiwll^  mmm  Om r^miMmA 
JUImm,nf^n,mimiimlmmM^A»miiimm*g^mtMa  mMtma^iti 
frm^ilAtmiimmlt^  tmMmmikmttIt  mtlmmmm»mi,m»ti 

Hmmmlt^         ./imwMu  ^tk,mUi,mmt. 
Atf  M  *>Mka' ^jrw^  IM  M*  cmmMm  if  aWIVB  a>  MpMferiiiU  db  I 
f^^         ,aMiuMim>f^rmMfira»etmtt4  ^MmM 


MAn^aid  jiiMbu  ^  O*  (mmc,  M^f  (k  Mfv  pvf  af  «Mft  y  fly  mm 
jttO-tfir  am  mUwmiA  mmtkti  miw,m  m Anftatrf,  aitM  «|b ■ 


«         WE,  ,,fkitMps<'ls''j*'ti^  rf  Ou  r«->,,  maieliairmam^lki 

qaarltr  nttieiu  tf  tMt  ptati  <4  lit  ei—ly,  4^-  ¥^  >  C**  tbe  caie  •hall  bt] 
df  ,lhe  dag  if         ,<md  ,  im  aOo-  rfUg  M^f—l^i^M^ 

ptace  acting  for  tlu  taid  tani)y,  ^.  <mil  auemiUd  in  Ike  aoM  dwrf,  in  ft 
of  tkt  poam  to  lu  ^ttn  by  m  act  patud  in  Uu  itlnth  j/tar  of  Iks  rtigw  af 
jeity  king  Gtorgi  the  fimrlh,  intiltJtd,  "  An  Act  [hereinien  the  title  of  dd 
do  titreby,  in  0pe«  Caurti  mortgage  and  chorgt  ali  the  rates  to  bt  raiatd  wi 
laid  coaHty,  ^r.  [••  the  cbm  may  be],  mnder  llie  drtcriptirm  ^  eomty  fol 
the  paymnl  qf  tlu  turn  fjf  ,akich  qf  ,  kalh  prapoteii  and  agned 
and  hath  non  aetueliy  advanetd  and  paid  (Mnviii  d^froying  IIU  txprnttt 

londijbr  hiilijj^g,  [rapidriWi  ^.  u  '*^~ l-..  .    -. 

or  tkt  taid  annty,  ^c.  [or,  thg  tmiitd 

h  kertbi/  eoiffrm  and  citailuk  lk»  ti  .   ._  ._ 

adminuiraliiri,  and  auigni,  far  teaaing  Uu  rtpaymait  ff  tMa  taid  mm  ^ 
intertitfar  the  lame  afttr  Ike  ralt  qf  per  cemum  per  umum,  osd  it  m 

ttianrtrjm  wet  coaidu,  ifc  \at  ttktr  ptrm,  tM  the  caie  (hall  be],  t»  fa^ 
ltrt$l  ijflkt  taid  nm  tf  Itaff  yearly,  ai  tkt  tOMU  duUI  li  i  iiiii  jm,  i 

principal  AiU  be  ditekargtd,piiriaaiil  lo  ike  dinetiani  rfike  amUaet, 


(No.  4). 
1  of  the  poor  if  tkt  pariikif  ,  in  tkt  coMify  tf 

I         ,  Ivpoa/kit  M^^ttly'tjmitiatiflkepttmiaamifirlki 

(a)  The  aOco.IV.  c,  40,  ^Rt  thi*  form. 


Forms. 

of  ,  hereby  require  you,  in  pursuance  of  an  act  of  Parliament  passed  in  the  ninth 
year  of  the  reign  nf  his  late  Majesty  king  George  the  fourth,  intituled,  "  jfn  Act 
[here  insert  the  title  of  this  act],"  to  make  out  a  true  list  of  all  insane  persons,  being 
paupers,  within  the  parish  aforesaid,  specifying  the  name,  sex,  and  age  of  each  insane 
person,  ami  wliether  such  iruane  person  be  dangerous  or  ottterwise,  and  for  what 
length  of  time  such  lunatics  shall  have  been  disordered  in  their  senses,  and  where 
confined,  or  how  otherwise  disposed  of;  and  you  shall,  on  the  receipt  of  this  warrant, 
prepare  such  list,  according  to  the  form  hereunto  annexed,  and  verify  the  same  on 
oaih  before  any  one  justice  of  the  peace,  and  return  the  same,  accompanied  with  a 
certificate  from  a  physician,  surgeon,  or  Ucensed  apothecary,  as  to  the  state  and  eon- 
ditiom  of  each  insane  person,  to  the  clerk  of  the  peace,  or  his  deputy;  and  on  neglect 
to  prepare  such  list,  or  to  return  the  same  within  fifteen  days  to  the  clerk  of  the  peace, 
or  hie  deputy,  with  such  certificate  as  aforesaid,  or  to  verify  such  Ust  on  oath,  you 
wiHf  for  every  such  offence,  be  subject  to  a  fine  not  exceeding  1 0/.  And  you  are 
hereby  required  to  take  notice,  that  it  shall  be  lawful  jor  you  to  defray  the  necessary 
expenses  of  examincUion  of  such  insane  persons  by  a  physician,  surgeon,  or  apothe- 
eary,  out  of  the  poor  rates  of  the  parish.  Given  under  our  hands  and  seals,  this 
day  of        ,  in  the  year  of  our  Lord  j4  R   (i^  mJ\ 

C,  D,  (l.  «.) 


7or 


FORMS. 


(No.  5). 

A  true  list  of  all  lunatics  and  dangerous  idiots  within  the  parish  or  precinet  «f  , 
in  the  county  of  ,  specifying  the  name,  sex,  and  age  of  each  lunatic  and  idiot, 
and  whether  such  lunatics  be  dangerous  or  otlterwise,  and  for  what  length  tftime 
such  lunatics  have  been  disordered  in  their  senses,  and  where  confined,  or  how 
otherwise  disposed  of. 


Kama. 

Age. 

Set. 

Whether 
iMnatie 
or  IdUtt. 

Whether 

dangenm* 

orother- 

wiae. 

For  what  length 

of  Time 

distmiemd  in 

hi*  or  her  Saiest. 

Where 

car^fined,  and 

since  what 

Time. 

Atwhat 
Rtpenee. 

Sworn  by         ,  overseers  of  the  poor  of  the  said  parish  of         ,  before  \ 
met  one  of  his  Majesty's  justices  of  the  peace  acting  in  and  for  the  I 
county  of        ,  at        ,  this        day  of        ,  in  the  year  of  our  Lord  one  f 
thousattd  eight  hundred  and  J 


A.B. 


Form  of  return 
(a). 


(No.  6). 

JFH ERE  AS  it  appears  to  us,  ,  of  his  Majesty's  justices  of  the  peace  for 
the  county  of  ,  having  called  to  our  assistance  ,  a  physician,  or  surgeon,  or 
apothecary,  [as  the  caae  may  be],  that  ,  chargeable  to  the  parish  of  ,  in  the 
said  county,  is  lunatic,  insane,  or  a  dangerous  idiot,  [as  the  case  may  be],  you  are 
hereby  directed  to  cause  the  said  to  be  conveyed  to  the  county  lunatic  asylum  es' 
tablished  at        ,  or  to  the  home  of         ,  situate  at  ,  in  the  county  of        ,  the 

eaid  house  being  a  house  duly  licensed  for  the  reception  of  insane  persons.  Given 
under  our  hands  and  seals,  this         day  of 

To  the  overseers  of  the  poor  of  the  parish  of 


Form  of  war  ant 


(No.  7). 

/  DO  hereby  certify.  That  by  the  directions  of         ,  justices  of  the  peace  for  the   porm  of  certiflcatc 
county  of        ,  J  have  personally  examined        ,  and  that  the  stud        appears  to  be    (<•)• 
of  insane  miiui.     Dated  this  day  of 


(a)  The  0  Geo.  IV.  c.  40,  ^ves  this  form. 


ifnatm. 

(No.  9). 

IVeekhj  Register  to  be  kept  in  each  House  for  the  Inspection  of  Commissioners  or 

Visitors, 


Namber 
Curdle  Men. 


Number 

of 
Incurable  Men. 


Number 

qf  Curable 

fVomen. 


Number 

of  Incurable 

tV(mten» 


NunAer  of 
Men  under 
Restraint. 


Number  of 

Women  under 

Reitraint, 


General 
Rtrntwhs. 


In  cases  of  restraint,  the  necessity  to  be  certified  by  the  physician,  surgeon,  or 
apothecary. 


fiHa^intxyiy  Injury  to,  see  itlaltdous  Infuries  to  ^^ettg. 

Vol.  III. 


^tagtstratts.  See  ^miim  of  ^t  ^ace,  Vol.  III. 


iDdairmm.    See  ante,  Uunatlcs. 


^la&omrtan,  Evidence  of,  see  Ibtencr,  Vol.  II.,  p.  64,  85. 


iUafl^  Stealing  &c.  from,  see  $0St  ©ffite,  Vol.  V.  p.  183, 185, 
see  also  tit.  (JTarttttSy  Vol.  L 
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FORMS. 


Register  for  Intpec- 
tlon  of  oommfah 
■lonen  or  Tlsitorr. 

Schedule  (B),  of 
9G«o.4,  C.41. 


Jjl  AIM  is  such  a  hurt  of  any  part  of  a  man's  body,  whereby  he  is  ren-    WhatiM. 
dcrecl  less  able,  in  fighting,  either  to  defend  himself  or  annoy  his  adversaiy : 
for  the  members  of  every  subject  are  under  the  safeguard  and  protection  of 
the  law,  to  the  end  a  man  may  serve  his  King  and  country  when  occasion 
shall  be  offered.  1  Hawk.  c.  44,  *.  1 ;  4  Bloc,  Cam.  205. 

The  cutting  off,  or  disabling,  or  weakening  a  man's  hand  or  finger,  or  what  not  a  malm, 
striking  out  his  eye  or  foretooth,  or  castrating  him,  are  said  to  be  maims: 
\     but  the  cutting  off  his  ear,  or  nose,  was  not  esteemed  as  a  maim  at  the  comr 
'     mon  law,  because  it  does  not  weaken,  but  only  disfigures  him.    1  Hawk, 
c.  44,  8.  2. 

A  person  who  maims  himself,  that  he  may  have  the  more  colour  to  beg,   choau  by  maima. 
nay  be  indicted  and  fined.  1  Ifut.  127. 

And  by  the  like  reason  a  person  who  disable^  himself,  that  be  may  not  be 
pressed  for  a  soldier. 


itlointnuina. 

□  of  the  pnrty  hy  wlinm  it  wiu  cffbctt.'d  at  the  olhrr' 


with  ll 

cd  in  any  ciuc  with  thf  Io«b  nf  life  or  menibcr,   but  only  whli  f 

prisonmeiit.  1  Haiek.  r.  41,  *.  2. 

Si-e  fiirthFr,   na  to  nfTeuci!  of  maliciouily  moimiiig  a  person, 
liooa  Enintita  to  il)t  ^trun,  ;ta(r,  707  to  720. 

A*  to  iDuiniiiig  cattle,  see  title  ffattlc.  Vol.  I.  567,  SCO. 


maivumantt. 

JjUYING  (/  lilla  bclongcth  not  to  thta  plocc,  but  is   licoted 
title  (if  iti  ovn,  tide  1Suein{|0(  S<tlts,  VoL  1. 
I.  0/ Mamlenance  in  Gensral,  704. 

[1  Ed.  III.  *.!,  e.  14;  SOBd.111.  c.  4;  II 
32IIl'II.V1II.  c.e]. 
II.  Of  Ckamperly  in  partieutar,  705. 

[3  Ed.  I.  c.  is ;  28  Ed.  I.  c.  U  ;  33  Ed.  I.  ii. 
ii.  3[  I  Ric  II.  c  B;  31  ElU.  c.  5], 

III.  Of  EnJ/raccrg  of  Jurors,  706. 

[32Hi:n.  VIILc.  9)  6  Geo.  IV.  c.  50,  ■.CI]. 


.  ®f  iflafnttnance  tn  CGmiral. 

mann  tnu-n-)  u  an  unlaipful  takinq  in  hand  o 
nf  i/imrrfh  <ir  »iiih  la  tin:  ilkliirhaaei-  or  bhi<hiiH<-e  »/' rumm-jH  ri-ii 
'■.V:\,t.  1;   1  lil<K.Cam.U\. 

Anil  It  I*  lu-uTiild,  (whniciiHy  tuniicd  raralU  rf  rHria/h. 

Oiii' in  t]n'<t»iHlri/;  on  nhiTe  ulle  ansixls  iiiiDthur  in  h'n  m 
I'cTtaiii  iuii[|!i,  by  laUnp:  or  hi>1ili:ig  the  pujivKsioii  of  tlioiii  tW  li 
or  Hulitli'tyj  or  where  one  ittin  up  ipiam'ls  ami  siiita  in  the  cini 
Intiiiii  to  iiialli'm  wluri'in  ho  ia  no  wav  coucrmi-d ;  niui  lliis  kii 
ti'iiunci'  in  piiniiihiible  nl  (he  Kind's  sujtby  line  iiixl  iniiirijiii)inoi 
the  nintter  in  diniHilc  any  nnv  di'|iuiidi.il  in  pli'n  or  not :  liul  il 
lobe  ni'tioilable.  III.  i.  \,2.' 

AniilbiT  ill  ihi-  roiirU  itfjuitirf:  where  oiu-  oniciuiiRly  iiilenn 
suit  (h'i)endinf!  in  luiy  mieh  Court,  which  no  way  lifluu^t^  to  liiii 
iii,^  clllier  pnrty  with  money  or  ullierwisc  in  (he  ])ri>H('cuIioii  oi 
liny  Hucli  miit.   1  Ilairi:  r.  KS,  «.  1,  2. 

Of  this  secund  kitiil  of  nminU-nunce,  there  iire 

Fiml,  where  nne  ninintaitiii  iinolhcr,  wilboiit  a  ,.   . . 
the  thill};  in  suit ;  wliich  ^'enerully  goes  under  the  cui: 


Siivii'tln.  where  one  inniiitoins one  side  tu  have  jmrt  (if  the  ihi 
uhii'h  in  called  cAamperti/. 

Tkirdly,  nherv  one  InlHiurelh  n  jury;  whieh  is  culU'd  t-mhraci: 

Hut  it  Heenioth  to  he  QKreiHl,  that  wlwrever  any  |HTK(>nu  clain) 
inti-rext  in  the  Banie  ihinf;.  m  in  a  way,  cliurcbyniil,  or  eoiiuiiun,  1 
lille,  ibey  inav  maintain  one  .-inuther  in  a  »iiit  relatinj;  lu  ihu  ^ 
I K :  and  hcq  nlUiamaiii  v.  lleulin,  <i  Ulngh.  2!>!J. 

AIho.  that  wlioever  in  nnv  way  nf  kin  iir  nltinilv  to  the  iiurlv  n 

'  --'"'  '■""    ' ' '- tiol  jiiitifj  the  liiyin;;  nm  aiiv  i 

'ir  uji|iun.'ut. 


itiiiMeyiti  the  ciKue,unle^  be  lH<eillier  father, 
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that  any  one  in  charity  may  lawiiilly  give  money  to  a  poor  man,  to   maintenance. 

im  to  carry  on  his  suit  Id.  *.  26;  4  Blac.  Com.  135 ;    and  sec  fur-  ~ 

tuss.  on  Cr.  1 76 ;  6  Binff.  299 ;  and  see  the  late  case  of  Bell  v,  Stnithy 

?.  846;  5B.^ai8S,  S.C. 

meth  that  all  maintenance  is  not  only  malum  prohibitum  by  statute,    now  imnWiablc 

so  malum  in  se,  and  strictly  proliibiti^d  by  the  common  law,  as  hav-   by  the  nHnroon 

mifest  tendency  to  oppression ;  and,  therefore,  it  is  said  that  all  of- 

3f  this  kind  are  not  only  liable  to  an  action  of  maintenance  at  the 

10  party  grieved,  wherein  they  shall  render  such  damages  as  shall 

3mble  to  the  injury  done  to  the  plaintiff,  but  also  that  they  may  be  in- 

;  oifenders  against  public  justice,  and  adjudged  thereupon  to  such  fme 

risonmcnt  as  shall  be  agreeable  to  the  circumstances  of  the  offence. 

seeinetli  that  a  Court  of  record  may  commit  a  man  for  an  act  of 

unco  done  in  the  face  of  the  Court  2  Inst.  212;  1  Hawk.  c.  83,  $.  36. 

It.  1  £dw.  III.  St.  2,  c.  14,  no  person  shall  take  upon  him  to  main-   now  puniahabic 

rrels,  nor  parties  in  the  country,  to  the  disturbance  of  the  common  by  statute. 

it  20  Edw.  III.  c.  4,  none  shall  take  in  hand  quarrels  other  than 
n,  nor  the  same  maintain,  by  them  nor  by  other,  for  gift,  promise, 
ivour,  doubt,  fear,  nor  other  cause,  in  disturbance  oflaw  and  bin- 
f  right. 

it  1  Hie.  II.  c.  4,  none  shall  take  or  sustain  any  quarrel  by  main- 
in  the  country,  nor  elsewhere,  on  pain,  if  he  is  a  great  officer,  as 
^  by  advice  of  the  lords  shall  ordain :  if  he  is  a  lesser  officer,  he 
feit  his  office,  and  be  imprisoned  and  ransomed  at  the  King's  will : 
jther  persons,  on  pain  of  imprisonment  and  ransom  at  the  King's 

>y  Stat  32  Hen.  VIII.  c.  9,  s.  3.  No  person  shall  unlawfully  main- 
>rociure  any  unlawful  maintenance  in  any  action,  demand,  or  com- 
1  any  Coiut  having  power  to  hold  plea  of  lands;  nor  shaJl  unlaw- 
ain  any  person  for  maintenance  of  any  plea  to  the  disturbance  or 
;e  of  justice;  on  pain  of  10/.,  half  to  the  King,  and  half  to  him  that 
J  within  one  year. 

e  same  act,  section  .5,  proclamation  of  the  statutes  of  maintenance 
rnperty,  &c.,  is  to  be  made  at  the  assizes. 

cfuUi/  Afaintaini — It  seemeth  tliat  in  an  information  on  tliis  statute, 
sufHcient  to  say  that  the  defendant  maintained  the  party,  without 
that  he  did  it  vnlaufully.  1  Hawk.  c.  83,  s.  45. 
iff  Power  to  hold  Plea  of  Lands] — It  is  said  to  have  been  adjudged, 
ntenance  of  a  suit  in  a  Spiritual  Court  is  neither  within  this  nor  any 
itute  concerning  maintenance.  Id.  c.  83,  t.  46. 
Id  Pled] — It  hath  been  holden  that  in  an  information  on  this  statute, 
essary  to  shew  that  a  plea  was  depending ;  and,  therefore,  that  it  is 
cient  to  say  that  a  bill  was  exhibited.  Id.  c.  83,  s.  47. 


11.  ®f  ©Sampertg  in  ^rtfcular. 

PERTY  (from  campi  part^)  is  the  unlawful  maintenance  of  a  suit,  in   What  it  in 

ation  of  some  bargain  to  have  pari  of  the  lands  or  thing  in  dispute, 

>/  the  gains.  1  Hawk.  c.  84,s.  1 ;  33  £d.  I,  st.  2 ;  and  see  5  Bingh.  309. 

'  champerty  is  maintenance,  but  every  maintenance  is  not  cham- 

)r  champerty  is  but  a  species  of  maintenance,  which  is  the  genus.  2 

8. 

ate  case,  where  it  was  agreed  between  the  seller  and  buyer  of  an 

hat  the  purchaser,  bearing  the  expense  of  certain  suits  commenced 

eller  against  an  occupier  for  arrears  of  rent,  should  have  the  rent  to 

covered,  and  any  sum  that  could  be  recovered  for  dilapidations;  and 

purchaser,  bearing  the  expenses,  might  use  the  seller  s  name  in  ac- 

might  tliink  fit  to  commence  against  the  occupier  for  arrears  of 

dilapidations :  it  was  held,  such  agreement  was  not  void  as  savour- 

lamperty.   WiUiams  v.  Protheroc,  5  Bingh.  309  \2M.^  P.  779,  S.  C. 
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THEjurortfor  our  lord  the  King  upon  their  oath  present,  that  A,  d,  late  of  maintenance. 


,  in  the  county  afore*<ud,  [ywwnaii],  on  the  day  of  ,in  the  year  of  the  indictment  for 
^^g^  rf  %C'i  ^<^A  force  and  armt,  at  qforeeoMd,  in  the  county  qforetaid,  did  un-  mminfonMiw... 
fuetly  and  unlawfully  maintain  and  uphold  a  certain  suit  which  was  then  depending 
its  this  Court  of  our  said  lord  the  King  before  [the  King  himself]^  between  A.  P.  pUun- 
iift  and  A.  D,  defendant,  in  a  plea  of  [debt]  on  the  behalf  of  the  said  A.  P.  against 
lft#  said  A,  D.,  contrary  to  tJte  form  of  the  statute  in  such  case  made  and  provided, 
assd  to  the  manifest  hindrance  and  disturbance  of  justice,  and  in  contempt  of  our  said 
lord  the  King  and  his  laws,  and  to  the  great  dcmage  of  the  said  A.  D,,  and  against 
ike  peace  of  our  said  lord  ihe  King,  his  crown  and  dignity. 


0bdidon%  ^OSenttton.  ^  to  Obtaining  Copy  of  Indlctm 
&c.  for  Purpose  of,  see  IntrtCtmntty  ante,  p.  356,  357. 


imamon^  Mintu^  to  tbt  l^r^on* 

X%.LL  that  will  be  noticed  under  this  title,  will  be  the  general  clauses  of  DiTiBJoaoffub- 
tbe  9  Geo.  IV.  c.  31/  (except  such  as  relate  to  summary  convictions  be-  i^^ 
Ibre  justices) ;  and  the  clauses  of  that  act  relative  to  the  onence  of  attempts 
to  murder,  by  poisoning,  drowning,  strangling,  suffocation,  shooting,  or  stab- 
bing; the  offence  of  shooting,  stabbing,  cutting,  or  wounding  with  intent  to 
ioMum,  disable  &c. ;  and  the  oiSence  of  furious  driving. 

For  other  offences  against  the  person,  as  provided  for  by  that  and  other 
itatutes,  see  titles  ^LbTluctiim,  ^Uionion,  ?lpprcitllcc0,  llssault,  ItoggeiQ,  €^iil» 
orrcn,  Vol.  I.;  l^omldTJc,  Vol.  ill.;  ^polsgamt),  IRape,  Vol.  V. 

For  the  general  clauses  of  the  9  Geo.  IV.  c.  31,  relative  to  offences  punish- 
able on  summary  conviction,  see  title  Itosanlt,  Vol.  I.,  p.  271,  272. 

Herein  therefore  of^ 

r 

I.  The  General  Clauses  of  the  9  Geo.  IK  c.  31,  p.  707  to  711. 
II,  Attempts  to  Murder,  by  Poisoning,   Dronming,  Strangling, 

Suffocating,  Shooting,  or  Stabbing,  S^c.  711  to  714. 
[9Geo.  1V.C.31,  8.  11]. 

III.  Attempts  to  Maim,  Disable,  8^c.  by  Shooting,  Stabbing,  Cut^ 

ting,  or  Wounding,  714  to  717. 

IV.  Injuries  to  Persons  by  Furious  Driving,  717. 
V.  Forms,  see  List  of,  post,  718  to  720. 


I.  Central  <Elm%t%  of  tje  Sfctat.  9  Geo.  IV.  c.  31. 

The  9  Geo.  IV.  c.  31,  ia  intituled  "  An  Act  for  consolidating  and  amend-  Repeal  of  acts. 
mff  ihe  statutes  in  England  relative  to  offences  against  the  person,"  and  was 
passed  27th  June,  1828.  By  sect  1,  reciting,  *  Whereas  it  is  expedient  to 
•epeal  various  statutes  now  in  force  in  that  part  of  the  united  kingdom  call- 
ed England,  relative  to  offences  against  the  person,  in  order  that  tlie  provi- 
rions  contained  in  those  statutes  maybe  amended  and  consolidated  into  this 


-  caJlod  '  Artkuli  CItri,'  aa  nlalet  H 
much  of  a  itatute  made  in  the  ei^ 

t  tlic  Third,  lu  relates  to  bigamiM 
twentj-fiftli  yeHi  of  the  same  reigl^ 
of  a  statute  mwle  io  the  fiftieth  yM 
teat  of  per«ins  of  holy  cliurch;  aq 
year  of  uic  reign  of  king  Richard  the 
so  much  of  a  statute  mode  in  the  i 
ravishDra,  and  to  womeD  raviihed 
fiftli  year  of  the  reign  of  king  Hq 
toDgucs  or  putting  out  the  eyce  ofi 

>■  B3Baii)t  u]>ou  the  servant  of  a  kui^ 
of  a  lUitule  made  in  the  xecond  Jt 
as  relates  to  penoni  lleeing  for  qui 
terin ;  and  bo  much  of  a  statute  n 
king  Henry  the  Sixth,  aa  relate*  ft 
knight  uf  the  ahire,  cltisen,  or  bu^ 
mcnt  or  othm*  council  of  the  King 
the  reign  of  king  Henry  the  SereiMH 
of  women  againut  their  willi;"  au^i 
"  An  Act  that  the  utoword,  treamj 
■hall  inquire  uf  ofToncei  done  vrid 
twelfth  year  of  the  uune  reign,  II 

Etty  Ircaaoni"  and  an  act  jiaMed' 
\e  Henry  the  Kighth.  intitule4 
ahall  not  forfeit  his  gooda;"  and  VH 
uune  reign,  intittUed,  "An  Actlbp 
and  so  innch  of  an  act  passed  in  ^ 
titulcd  "  An  Act  for  murther  and  j 
relates  to  the  puni»hnieiil  of  maifl 
reason  whereof  bl{>od  ihall  bo  sh^ 
intituled  "  An  Act  to  proceed  fai 
■gainst  such  persons  as  shall  eonfa 
I'  be  tried  in  the  same  shirewhete  Ami 
im  act  poaacd  in  the  lirat  year  of  4 
tided  "  An  Act  for  the  repeal  of.j 
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without  consent  of  their  parents;"  and  so  much  of  an  act  passed  fai  the  fifth      repeal  or 
year  of  the  reign  of  queen  Elizabeth,  intituled  "  An  Act  touchine^  divers  acts. 

orders  for  artificers,  labourers,  servants  of  husbandly,  and  apprentices,"  as  5  EUx.  c.  4,  •.  91. 
relates  to  the  punishment  of  any  servant,  workman,  or  labourer  making  any 
assault  or  afiray,  as  therein  mentioned ;  and  an  act  passed  in  the  same  year,  5  eUx.  c.  17. 
I       intituled  **  An  Act  for  the  punishment  of  the  vice  of  sodomy;"  and  an  act  iveus-c?. 
passed  in  the  eighteenth  year  of  the  same  reign,  intituled  "  An  Act  to  take 
away  clei^  from  the  offenders  in  rape  and  burglary,  and  an  order  for  the 
delivery  of  clerks  convict  without  purgation;"  and  an  act  passed  in  the  39EUi.c.9. 
thirty-ninth  year  of  the  same  reign,  intituled  "  An  Act  for  taking  away  of 
elergy  from  offenders  against  a  certain  statute  made  in  the  third  year  of  the 
reign  of  king  Henry  the  Seventh,  concerning  the  taking  away  of  women 
against  their  wills  unlawfully;"  and  an  act  passed  in  the  first  year  of  the   Vvigo  aj.i,  c«. 
reign  of  king  James  the  First,  intituled  "  An  Act  to  take  away  the  benefit 
of  clergy  from  some  kind  of  manslaughter;"  and  an  act  passed  in  the  same   rti^a  j.i,  e.11. 
year,  intituled  ''  An  Act  to  restrain  all  persons  fi'om  marriage,  until  their 
rormer  wives  and  former  husbands  be  dead;"  and  an  act  passed  in  the  ssik83Car.8,c.i. 
twenty-second  and  twenty-third  years  of  the  reign  of  king  Cnaries  the  Se- 
cond, intituled  ''  An  Act  to  prevent  malicious  maiming  and  wounding;" 
aad  so  much  of  an  act  passed  m  the  same  years,  intituled  "  An  Act  to  pre-  u&2SCw.2,  c. 
went  the  delivery  up  of  merchants'  ships,  and  for  the  increase  of  good  and  ^^'  **  ^' 
1      serviceable  shipping,"  as  relates  to  any  mariner  laying  violent  hands  on  his 
1      commander,  as  therein  mentioned;  and  so  much  of  an  act  passed  in  the   r^foii&iswin. 
;     eleventh  year  of  the  reign  of  king  William  the  Third,  intituled  "  An  Act  for  «» «•  7,  ■•  is. 
the  more  effectual  suppression  of  piracy, "  as  relates  to  any  master  of  a  merchant 
freasel,  who  shall  force  any  man  on  shore,  or  wilfully  leave  him  behind, 
^    or  refuse  to  bring  home  any  man  as  therein  mentioned;  and  so  much  of  an  9  Aon.  c  i4,  ••& 
^   act  passed  in  the  ninth  year  of  the  reign  of  queen  Anne,  intituled  "  An  Act 
"-^  £ont  the  better  preventing  of  excessive  and  deceitful  gaming,"  as  relates  to 
^   tile  forfeiture  and  punisnment  of  any  person  assaulting  and  beating,  or  chal- 
^  lenging  or  provoking  to  fight,  any  other  person  on  account  of  any  money 
^  won  as  therein  mentioned;  and  an  act  passed  in  the  same  year,  intituled  9Aiin.c.i& 
—  ^  **  An  Act  to  make  an  attempt  on  the  life  of  a  privy  councillor  in  the  exe- 
"^  cation  of  his  office,  to  be  felony  without  benefit  of  clergy ; "  and  so  much  of  is  Oao.  1,  c.  34, 
^*  to  aet  passed  in  the  twelfth  year  of  the  reign  of  king  Geoive  the  First,  in-  ""^ 

~^  tituled  "  An  Act  to  prevent  unlawfiil  combinations  of  workmen  empWed 
^-^i^  the  woollen  manufactures,  and  for  better  payment  of  dieir  wages,    as 
^^ creates  any  felony;  and  an  act  passed  in  the  second  year  of  the  reign  of  8G«OiS,c.8i. 
^~^idag  George  the  Second,  intituled  **  An  Act  for  the  trial  of  murders,  in  cases 
-^  Where  either  the  stroke  or  death  only  happens  within  that  part  of  Great  Bri- 
^tuin  called  England; "  and  so  much  of  an  act  passed  in  the  elventh  year  of  iiG«o.a,  e.a8. 
'"^tiie  aame  reign,  intituled  "  An  Act  for  punishing  such  persons  as  shall  do  psrtof  i.i&s. 
PSiijiiries  and  violences  to  the  persons  or  properties  of  his  Majesty's  subjects, 
^^^Htb  intent  to  hinder  the  exportation  of  com,"  as  relates  to  any  person  who 
-^^UlifJI  beat,  wound,  or  use  any  other  violence  to  any  person  or  dnver,  and  so 
^%kiicli  thereof  as  makes  any  second  offence  felony;  and  so  much  of  an  act  »Geob2.cS7, 
^J^guiaed  in  the  twenty-second  year  of  the  same  reign,  intituled  "  An  Act  for  pstofs.  12. 
"fkie   more  effectual  preventing  of  firauds  and  abuses  committed  by  persons 
.^^nployed  in  the  manufacture  of  hats,  and  in  the  woollen,  linen,  fustian,  cot- 
^^CMBy  iron,  leather,  fur,  hemp,  flax,  mohair,*  and  silk  manufactures ;  and  for 
*%Mrrenting  unlawful  combinations  of  journeymen  dyers  and  joume3rmen 
reseers,  and  of  all  persons  employed  in  the  said  several  manufactures, 
Ibr  the  better  payment  of  their  wages,"  as  extends  to  the  persons  there- 
_  mentioned*  that  part  of  the  act  of  the  twelfth  year  of  king  George  the  •^• 

t^^ji^pty  which  is  hereinbefore  referred  to;  and  the  whole  of  an  act  passed  in  9BG«o.2,c.37. 
twenty-fifUi  year  of  the  reign  of  king  George  the  Second,  intituled  "  An  •***'*^  ■• »  *  lo- 
for  better  preventing  the  horrid  crime  of  murder,"  except  so  &r  as 

to  rescues  and  attempts  to  rescue;  and  so  much  of  an  act  passed  in  26 Geo. 9.  c.  19, 
twenty-sixth  year  of  the  same  reiffn,  intituled  **  An  Act  for  enforcing  **    ' 

laws  against  persons  who  steal  or  detain  shipwrecked  goods,  and  for  the 

if^ljfif  of  persons  suffering  loss  thereby,"  as  rehUes  to  any  person  who  shall 
III.  AAA 


,vi(!fo.s.t.ii;-        ^Uinrly  mi-tiiMiiiei]:  Abd  an  am  pan 

.  rG>gii<  iiitinileii  "  An  Act  for  rend«| 

first  year  oftUc  rcigtinf  kingJamMl 

nil  perumi  from  inHrriago  untS  tltalit 

xi  r-cci.  3,  e.D.         doud;' "  and  to  much  of  ad  act  pRaaedi 

(<9rt.rfi.l4i>>        intituled  "  An  Act  til  prevci "    '   — 

in  til 

otiici 

4.1  liav  >,  c. »  netond  oflence  felony ;  and  aa  act  H 
reign,  intituled  "  An  Act  for  the  Itir 
and  attempting  to  diBcharge  loaded  I 
puiaoning,  andtlii'  malicious  iiiitig  A 
women,  and  alio  tlic  nialicioui  leMil 
ing  B 

iiig  of  luutard  cliildren,'  and  also  ub 
nribc  reign  of  tlie  late  ^ueen  AntM^ 
d»(roying  and  murtlienng  of  baatMl 
iui™.j,e.iij.  vikiuuit  in  lieu  thereof; "  and  an  act] 
tltiiled  "  An  Act  fur  Ilie  more  eKta 


ing  iho  powers  of  an  act  made  in  Ik 
Ilcniy  t&c  Eighth,  aa  tar  aa  relatM  ' 
4Uid  to  mnniilaiigfatcrg; "  and  Bu  ad) 
rvigii  of  king  George  the  Tiilrd,  iidj 
prevention  ofchad-slealiog; "'  and  m 
cightli  year  of  (ho  Hanie  reign,  intitidl 
eilL-ctiial  the  present  regulations  Ibr 
mtbjecU  of  tlic  viiilcd  Kingdom  t^i 
parls,"  as  relates  to  the  trial  of  o^ 
<.!.  Tliird,  liereinbcfbre  mentioned;  aD| 
ycnr  of  the  reign  of  liia  preaent  M 
doubta  and  to  rctnedy  defects  in  tkl 
(Tiimiiiilled  upon  tlie  aea,  or  witliin  ^ 
fcrs  to  the  act  of  the  fortj-third  yeri 
hereinbefiire  first  mentioned  j  and  ti 
titulml  "  An  Act  to  ropeal  an  mueltll 
ninth  year  of  the  reign  of  Rlbmbetlij 
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jrear,  iniitiiledy ''  An  Act  to  provide  for  the  more  effectual  punishment  of       okneral 
certain  offences  by  imprisonment  with  hard  labour/*  as  relates  to  any  of  the        clauses. 
assaults  therein  mentioned;  shall  continue  in  force  until  and  throughout  3 Geo. 4,  c  114. 
the  last  day  of  June  in  the  present  year,  and  shall,  from  and  after  that  day, 
as  to  that  part  of  the  imited  kingdom  caUed  England,  and  as  to  offences 
committed  witliin  the  jiurisdiction  of  the  admiralty  of  England,  be  repealed, 
except  90  far  as  any  of  the  said  acts  may  repeal  the  whole  or  any  part  of 
any  other  acts,  and  except  as  to  offences  committed  before  or  upon  the  said 
last  day  of  June,  which  shall  be  dealt  with  and  punished  as  if  Uns  act  had 
not  been  passed. 


And  this  act  shall  commence  and  take  effect  (except  as  is  hareinbefiore 
excepted),  on  the  first  day  of  July  in  the  present  year  '*  [1828].  of  thta  act. 

Some  of  the  statutes  partially  repealed  by  this  act  are  repealed,  as  to 
other  parts,  by  the  7  &  8  Geo.  I V.  c.  27 ;  for  which  see  anUy  p.  540. 

Sect  37  provides  and  enacts,  ''  That  nothing  in  this  act  contained  shall  Not  toTepesi  any 
afiect  or  alter  any  act,  so  far  as  it  relates  to  the  crime  of  high  treason,  or  to  SLlionluiereve?* 
any  branch  of  the  public  revenue,  or  shall  affect  or  alter  any  act  for  the  pre-  nue.  or'oombina- 
▼ention  of  smu^lin^,  or  any  part  of  the  act  passed  in  the  sixth  year  of  Uie  ^'^"'^ 
present  reign,  mtituTed,  An  Act  to  repeal  the  lawt  relating  to  the  CombmoF' 
Horn  of  Workmen^  and  to  make  other  Provmont  in  Ueu  thereof" 

Sect  38  provides  and  enacts,  **  That  nothing  in  this  act  contained  shall  Not  to  extend  to 
aztend  to  Scotland  or  Ireland."  g^J""* "  ^^ 

Accessories] — Sect  31  enacts,  ''  That  every  accessory  before  the  fact  to  Piovhioo  for  ac- 
any  felony  punishable  under  this  act,  for  whom  no  punishment  has  been  SJ^Snit  uSf* 
hereinbefore  provided,  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  act* 
tnuumorted  beyond  the  seas  for  any  term  not  exceeding  fourteen  years  nor 
\tm  tnan  seven  years,  or  to  be  imprisoned,  with  or  without  hard  labour,  in 
IAm  common  gaol  or  house  of  correction,  for  any  term  not  exceeding  tlu^e 
yaars.    And  every  accessory  after  the  fact  to  any  felony,  punishable  under 
tlua  act,  (except  murder),  shall  be  liable  to  be  imprisoned,  widi  or  without 
liaid  labour,  in  the  common  gaol  or  house  of  correction,  for  any  tenn  not 
exceeding  two  years.     And  every  person  who  shall  counsel,  aid,  or  abet  the 
commission  of  any  misdemeanor,  punishable  under  this  act,  shall  be  liable 
to  be  proceeded  against  and  punished  as  a  principal  offender."    See  title 
^kUMors,  VoL  I. 

As  to  accessaries  in  murder,  see  title  'fUwrnaxxtt  VoL  I. 

Offences  Abroad] — Sect  32  enacts,  "  That  all  indictable  offences  men-  A»tooironc« 
tioned  in  this  act,  which  shall  be  committed  within  the  jurisdiction  of  the  ^SnrnUt^aTsea. 
admiralty  of  England,  shall  be  deemed  to  be  offences  of  the  same  nature, 
and  liable  to  the  same  punishments,  as  if  they  had  been  committed  upon 
tlie  land  in  England,  and  may  be  dealt  with,  inquired  of,  tried,  and  deter- 
mined in  the  same  manner  as  any  other  offences  committed  within  the  juris- 
diction of  the  admiralty  of  England :  provided  always,  that  nothing  herein   Not  to  aflfect  the 
contained,  shall  alter  or  affect  any  of  the  laws  relating  to  the  government  of  {Jj*fj^i!*^  *^ 
his  Majesty's  land  or  naval  forces." 

Offences  Punishable  on  Summary  Conviction] — See  the  General  Clauses 
m  to  these,  tit  IbManlt,  Vol.  I.  p.  271,  272. 

Jhde  of  Interpretation  6y  7  «^  8  Geo,  IF,  c,  28] — See  this  enactment, 
pa^  722. 

IL  Attempts  to  itturlier  bp  ^teonhtg^  1Dtoi0n(ng,  Sbtranglfng, 

SbnCEbcating,  Sblbooting,  or  Sbtabbtng. 

The  9  Geo.  IV.  c.  31,  s.  11,  enacts,  "  That  if  any  person  unlawfully  and   Attcmpu  to  raur- 
liciously  shall  administer  or  attempt  to  administer  to  any  person,  or  shall  ^^^^  iwfaoning, 
to  be  taken  by  any  person,  any  poison  or  other  destructive  thing,  or 
ahall  unlawfidly  and  maliciously  attempt  to  drown,  suffocate,  or  strangle  any 
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the  wounding  is  charged  to  be  dot 
henaon,  it  iQUst  appear  that  the  nj 
pMC  for  which  he  waa  sppreheodM 
717;  otherwiH,  the  esse  will  be  oti 
fence  irould  have  been  monslaushti 
und  the  priauner  will  have  the  hen 
of  the  13lh  section  of  this  Btitute, 
Collyrr'i  Slaima,  13. 

MalicioiuIy\ — The  ttatu  tc  requin 
maliciauslg,  bul  malice  would  in  bO 
that  the  iiiahdoiLs  iiiteution  should  1 
viituitl :  if  it  be  against  alt  persoiu  w 
of  tlie  peqielrator's  design,  the  pa 
connected  with  Che  general  maligtui 
the  BUtnte.  2  Haui.  e.  23,  <.  1 0,  « 
JC.  T.  //MB/,  H.  $  M.  C.  C.  R.  03,  K 

The  wordi  used  in  Lord  EiUabd 
inalicioualy. 

AHmmuter,  or  jIUrmpt  to  oiMl 
dieted  on  the  43  Geo.  III.  for  aA 
murder  her.  The  proof  wan,  tliat  di 
contained  anenic  and  nilptiate  of  4 
•pit  it  out  again,  but  did  not  awaKi 
twelve  judges  not  lo  be  un  adminil 
the  poison  was  not  swallowed.  K 
1.237;  R.^M.C.C.R.  114.  S.Q 
niake  out  a  case  oS oltempt'mg  to  tt 
nicnt  in  the  above  i^me  been  fromf 
have  been  convicted. 


jllltmpt  to  Droten,  Suffocate,  9 
lained  In  Lord  EUeniiOTOuyk't  ac^  I 
ce«  of  this  nature. 

Shoot  at,  or  /fUempt  to  Duciar^ 
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is  inadequate  to  effect  the  mischief,  the  case  is  not  within  the  act  Nor  is  4Ttbmpt8  to 
the  case  within  the  act,  if  there  he  not  such  a  loading  at  the  time  as  is  likely  murder,  &c 
to  produce  a  discharge,  though  it  is  possible  it  may  produce  it  This  was 
held  in  the  case  of  R,  v.  William  Carr,  R.^R.C,  C,  377.  The  prison- 
er was  tried  for  wilfully,  maliciously,  and  unlawfully  pointing  and  levelling 
a  blunderbuss  loaded  with  gunpowder  and  leaden  shot,  and  attempting  by 
drawing  the  trigger  to  discharge  the  same  against  Willam  Billingsly,  with 
intent  to  murder  nim.  There  were  two  other  counts,  one  charging  the  in- 
tent to  be  to  disable  W.  B.,  and  the  other  to  do  him  some  grievous  bodily 
harm.  It  appeared  in  evidence  that  W.  B.  had  loaded  the  blunderbuss  with 
gunpowder  and  leaden  shot,  and  primed  it  a  fortnight  before  the  offence  was 
committed,  but  had  not  examined  it  afterwards;  and  that,  at  the  time  when 
the  prisoner,  having  levelled  the  blunderbuss,  pulled  the  trigger,  the  flint 
struck  fire,  but  the  Sash  was  of  the  flint  only  ana  not  of  any  prtming.  The 
hlunderbuss,  as  loaded  originally  by  W.  B.,  was,  after  the  prisoner's  appre- 
hension, accidentaUy  discharged  at  the  police  office,  no  firesh  priming  hav- 
ing been  put  in.  The  jury  foimd  the  prisoner  guil^,  but  they  at  the  same 
time  added  that  the  hlunderbuss  was  not  primed  when  the  prisoner  drew 
the  trigger.  A  great  majority  of  the  judges  considered  this  verdict  of  the  jury 
as  eqmvalent  to  a  finding  by  them  that  the  blunderbuss  was  not  so  loaded  as 
tx>  be  capable  of  doing  miscnief  by  having  the  trigger  drawn ;  and,  if  such 
was  the  case,  that  it  was  not  loaded  within  the  meaning  of  the  act— and  they 
vecommended  a  pardon  to  be  applied  for. 

Stah,  Cuiy  or  Wound] — ^The  word  **  wound"  in  this  new  act  introduces  an   staUbtng,  cutting, 
important  alteration  in  the  law  as  it  previously  stood  under  Lord  EUenbo-  ^  mounding. 
rottgh*s  act;  for,  under  that  act,  if  the  mjury  was  neither  a  stab  nor  a  cut  the 
prisoner  could  not  be  convicted. 

Where  a  cutting  is  inflicted  by  an  instrument  capable  of  cutting,  that  was 
(  within  the  stat  43  Geo.  III.  c.  58,  though  done  with  an  instrument  com- 
;  nionly  used  to  force  open  drawers,  &c.,  and  though  the  intention  was  not  to 
;  caty  mit  to  do  some  other  mischief.  R,  v.  Haywood,  R,  S^R.  C,  C.  R,  78. 

Striking  over  the  face  with  the  claw  part  of  a  hammer  was  held  to  be  a 
letting.  A.  V.  Atkinson,  Id,  104. 

But  a  blow  with  a  square  iron  bar,  which  inflicted  a  contused  or  lacerated 
Wound,  was  held  not  to  be  a  cutting.  R.  v.  Adams,  Old  Bailey,  January 
SlgMsions,  1808 ;  3  Bum*s  J.,  24th  ed.  374. 

And,  in  a  case  before  Dallas,  C.  J.,  and  Burton,  J.,  at  Chester  Assizes, 
'■^  was  ruled,  that  a  blow  with  the  handle  of  a  windlass  was  not  a  cutting 
%ithin  the  43  Geo.  III.,  though  it  made  an  incision.  Anon.  5  Ev.  Col,  Sta$, 
5,  c.4,/».  334,  It.  (2). 


JFUh  Intent  to  Murder] — The  intent  to  murder  must  be  collected  from  with  intent  to 
lie  cnrcumstances  of  the  case,  see  title  ^QomictOc,  ante,  250.    If  the  intent  be  ""*ii^*^* 
9  do  some  grievous  bodily  harm,  see  the  12th  section  of  the  act,  post,  714. 

I£  it  be  Questionable  whether  the  shooting,  &c.,  was  by  accident  or  design, 
fefoof  may  be  given  that,  at  another  time,  the  prisoner  intentionally  shot  at 
lie  same  person.  R.  v.  Voke,  R,  SfR,  C,  C.  531. 

Ikdictment,  &c.] — ^The  indictment  for  an  offence  on  this  statute  should  ladkCBMnt. 
tale  accurately  the  mode  by  which  the  injury  is  inflicted.     Where  the  in- 
tletment  was  for  cutting,  and  there  was  evidence  cl£  stabbing  only,  a  convic- 
lon  under  these  circumstances  was  held  wrong.   R,  v.  M^Dermot,  R,  ^  R, 

«». 

iTiere  does  not  seem  any  objection  to  insert  counts  on  each  of  the  11th  and 
2tb  sections ;  and  it  is  in  all  cases  advisable,  where  it  is  doubtftil  whether  the 
gfisoner  intended  to  murder  or  merely  to  maim. 

TCfie  intent  should  be  correctly  stated :  where,  under  the  former  statute,  the 
ilfent,  as  laid  in  several  counts  of  the  indictment,  was  to  murder,  to  disable, 
•Hid  to  do  some  grievous  bodily  harm,  and  the  intent  found  by  the  jmy 
yigWL  to  prevent  beine  apprehended,  a  conviction  upon  this  indictment  was 
^a  wrong.  R.  Y,  3umn,R.^R.  365;  R,  y.  Marshall,  2  Stark,  Ev,  925. 
ikfid  1^  seems,  a  genera!  count  stating  the  maiming  to  have  been  to  prevent 
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on  the  trial  of  any  person  indicted  for  any  of  the  oifences  abore  ipedfied,     attempts  to 
that  such  acta  of  shooting,  or  of  attempting  to  discharge  loaded  arms,  or  of      maim,  &c.  _ 
stabbing,  cutting,  or  wounding  as  aforesaid,  were  conunitted  under  such  dr-  would  haTebeeir~ 
cumstances,  that,  if  death  had  ensued  therefrom,  the  same  would  not  in  law  SSfSawL***** 
have  amounted  to  the  crime  of  murder,  in  every  such  case  the  person  so  in- 
dicted shall  be  acquitted  of  felony." 

See  the  General  Clausesy  ante^  p.  711. 

The  Stat  7*8  Geo.  IV.  c.  27,  repeals  the  Black  Act,  (9  Geo.  I.  c  22) ; 
and  the  9  Geo.  IV.  c  31,  repeals  the  stats.  22  &  23  Car.  II.  c.  1 ;  43  Geo. 
III.  c.  58,  (Lord  EUenborough's  Act);  and  5  Hen.  IV.  c.  *5,  rdating  to  this 
subject 

The  observations  already  made  antey  p.  712  to  714,  upon  the  11th  section  otNerratkni. 
of  the  above  statute  of  9  Geo.  IV.  c.  31,  relative  to  attempts  to  murder,  wiQ 
be  here  applicable ;  all  that  remains  to  be  noticed,  is  the  intent  with  which 
the  attempt  is  made. 

Maim  or  Ditfiffure] — Mr.  Coke,  a  gentleman  of  Sufiblk,  and  one  Wood-  intent  to  maim  or 
.bum,  a  labourer,  were  indicted  in  1722  on  this  act  The  latter  gave  the  *****«'*"• 
prosecutor  several  blows  on  the  head  with  a  sharp  bill  or  hook,  one  of  which 
slit  the  nose,  the  former  being  present,  &c.;  and  then  they  left  him,  suppos- 
ing he  was  dead;  the  prosecutor,  however,  recovered.  The  prisoners  in  tneir 
defence  insisted  that  their  intent  was  to  murder  Crisp,  the  prosecutor,  and 
not  to  maim  him,  and  therefore,  that  they  were  not  within  tne  statute.  But 
Lrord  C.  J.  King  said,  that  if  one  man  attack  another  to  murder  him  with 
such  an  instrument  as  a  hook,  which  cannot  but  endanger  the  disfiguring 
hinn,  and  in  such  attack  happen  not  to  kill,  but  only  to  disngure  him,  he  may 
be  indicted  on  this  statute ;  and  it  shall  be  left  to  the  jury  to  consider  whether 
it  were  not  a  design  to  murder  by  disfiguring,  and  consequently  a  malicious 
intent  to  disfigure  as  well  as  to  murder.  Accordingly,  the  jiuy  found  them 
fi;ni1ty  of  such  previous  intent  to  disfigure,  in  order  to  efiect  their  principal 
intent  to  murder;  and  they  were  both  condemned  and  executed.  R.  v.  Coke 
and  Woodbum,  1  East's  i^.  C.  400;  16  HoweWs  St  Tri,  54;  4  Bloc,  Com. 
207;  and  see  fhrther  as  to  what  is  a  maim,  tit.  J^iill,  ante^  p.  703. 

Intent  to  do  some  grievous  bodily  Harm] — In  the  late  case  ofR,  v.  Cox,  intent  to  do  rHp. 
B,  ^  R,  C.  C.  362,  it  was  held,  that  cutting  a  child's  private  parts  so  as  to  ^^^  *»diiy  hann. 
enlarge  them  for  the  time  may  be  considered  as  doing  her  gnevous  bodUy 
harm,  and  done  with  that  intent,  though  the  hymen  is  not  mjured,  the  in- 
cision is  not  deep,  and  the  wound,  eventually,  is  not  dangerous.  The  prisoner 
was  tried  before  Mr.  Baron  Graham,  at  the  Chelmsford  Lent  assizes  in  the 
year  1818,  on  an  indictment  on  Lord  EUenborougns  act  The  only  count 
in  the  indictment  to  which  the  evidence  applied  was  that  which  cnaiged, 
**  that  with  a  sharp  instrument  the  prisoner  feloniously  and  maliciously  did 
cut  Mary  Evans  upon  her  private  parts,  with  intent,  in  so  doing,  to  do  her 
a  grievous  bodily  harm."  It  appeared  in  evidence  that  Maiy  Evans,  a  child 
about  ten  years  of  age,  was  in  Epping  Forest,  on  the  19th  September,  1817, 
gathering  sticks,  two  of  her  sisters  were  with  her,  one  older  and  the  other 
younger  than  herself.  The  prisoner,  whom  Mary  Evans  had  oflten  seen, 
came  up  and  spoke  to  her  elder  sister;  she  asked  mm  what  he  was  looking 
Ibr;  he  said,  for  a  wife,  and  he  took  her  in  his  arms  and  kissed  her  and  then 
let  her  go.  He  then  caught  hold  of  Marv  Evans,  and  threw  her  down. 
He  took  a  knife  out  of  his  pocket,  opened  it,  and  cut  her  on  her  private 
parts;  he  was  on  his  knees  when  he  cut  the  child,  and  held  both  her 
nands  down,  but  on  hearing  some  body  coming  he  ran  away.  The  child 
was  not  much  hurt;  but  it  gave  her  much  pain,  and  there  was  a  good  deal 
of  blood.  It  did  not  appear  that  the  prisoner  made  any  attempt  to  have 
connexion  with  her,  or  that  any  part  of^  his  person  was  exposed.  He  was 
disturbed  while  inflicting  the  wound  which  has  been  descnbed.  The  sur- 
geon, who  examined  the  child  on  the  23rd  of  September  following,  stated 
ttiat  he  found  on  tlie  exterior  parts  of  generation  a  slight  laceration,  extend- 
ing from  between  the  labia  and  below,  about  an  inch  in  length;  the  lacera- 
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tion  was  not  depp,  nnd  he  iViniitd  not  have  lliought  it  hod  bom  ikmi  »tAi 
knife,  but  with  tome  pointed  instruineiit:  but  it  nas  nich  KircnnulMft 
-  knifb  might  have  cfTected.  The  extenial  part  wa:*  then  IiealoJ.  oiu^  put  li 
tlie  vound  wa»  within  the  Uthia,  the  othiT  extemsj  and  btlow  titc  Ulati  ■ 
there  was  then  no  npparcnt  lacernlion  williin;  but  do  dmt^c-r  wu  anve- 
hendcd,  the  internal  wound  being  immediately  below  tJie  h}-m*n;  bulifll', 
had  penetratMt  l)ic  lij'uien  il  would  huTc  been  dangerous  to  bcr  life,  «it  i 
niight  have  occneioncd  a  fjreat  discharge  of  blood.  Grahim,  U.,  loU  A*  { 
jury  that  they  were  lo  eoniidei  whether  thia  was  not  a  grievoiu  bod^  »■• 
jury  ti>  the  child,  thuugh  oventually  not  dangeruus.  As  to  the  intent,  Um^.^ 
it  probably  waa  the  priBOuer'a  intention  to  have  cflmmitted  b  npe,  ja  iCMji 
effect  a  rape,  he  did  that  which  the  law  made  a  diiiiDct  crime,  "u.  nilM-4 
tionalt^  did  the  child  a  grievous  bodily  harm,  he  waa  not  tha  }am  goltQ  4,i 
that  crime,  because  hie  principa]  object  was  another.  The  intcntioii  </  (tao^ 
priaoncr  might  be  inferred  from  the  act.  Thejurv  found  the  priaouet  eal^' 
but  tile  leumcd  judge  respited  the  sentence  to  tnkc  the  opinion  oftLejttlfV'i 
nn  thi  case.  In  H^lcr  term,  181S,  the  judges  met  and Iteld  tlu  connOM'' 
right.  ( 

In  on  indictment  on  ataL  43  Geo.  III.  c.  58,  lembU,  th*l  the  mk,  ' 
"  *ome  Olkrr  r/rirrout  hoiUlt/  harm,"  tnust  lie  construed  to  eximd  to  ti  ' 
woundB  only  as  are  inSicled  upon  a  vital  part  of  the  body.     ft.  i.  .ffar 
httad,  Holts  C.N. P.  im.   ThepritionerwasmdicU'doastaUiaG«o.ULb 
>^tt.    The  circnmatancea  were  these: — The  prosecutor  and  Kimc  <rflBT  ba 
had  got  liold  of  n  woman,  who,  aa  they  conceived,  liad  liceii  miiiL  null*  , 
p<>r*iin  ill.  They  said  that  iihc  deserved  ID  be  ducked  in  a  trough  whici  is 
near;  hut  it  did  not  appear  that  luch  was  their  inicDtion.  The  priuMt.  •!■  , 
WM  at  Buinc  distance  at  the  time,  on  Iieing  informed  that  th<^-  nn  aa( 
the  woman  ill,  exclaimed,    "  I  have  got  a  good  knife,"  and  inuiu>&idl 
runhed  to  the  place  where  she  was.     Ue  entered  among  the  cTow^M  i 
instantly  struck  tlic  prnaecutor  an  the  shoulder  with  a  knife.     Tilt  iiiiwii   < 
tor  turned  round  upon  him;  a  struggle  ensued  between  tbem ;  and  blUi  I 
Rtnigglc  the  prosecutor  received  other  wounds     After  thev  had  fciwt<  b.' 
(onie  time,  the  prisoner  dropped  the  knife  and  ran  sway.   The  wmndM 
the  proiectiior'B  shoulder  waa  about  leven  inches  loo^,  and  two  di«^  ^ 
the  lap  of  one  ofhis  ears  was  cut.     There  wna  likewise  a  slij^  ■■■ii)  ■ 
the  gland  of  bis  neck,  and  a  cut  on  his  left  arm.    The  indictnietti  ctatdtA.- 

counts;  first,  fur  an  intent  l»  murder,  &c.;  nnd,  nnnnil.  I Jiii,  i|li1|« 

and  dixahle;  third,  and  do  some  other  gricvoui  bodily  barm.  WJSam,%i 
the  prisoner,  objected. — Fiml,  that  thennt  and  second  counia  m  ihtt^*"! 
ncDt  were  not  supported  by.  the  eridraici,  .TJu  gidsr  ouealion  i«^  ^^Al 
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mt  to  prevent  the  Apprehennon  and  Detainer  of  the  Pereon  etabhmg^     attbm rra  to 
-It  has  been  held  not  an  offence  within  43  Geo.  III.  c.  58,  against  mo-       maim,  &c 
ly  cutting  with  intent  to  resist  kntful  apprehension^  if  the  cutting  took   ^"^•P^toprovcDt 
n  an  attempt  to  apnrehend  the  pnsoner,  previous  to  notification  to  him  SSuiMnSpaMa 

purpose  for  which  he  was  laid  hold  of.  E,  v.  RickeUs,  3  Camp,  68.  •ubUng,  he, 
ras  an  indictment  on  stat  43  Geo.  III.  c.  58,  for  maliciously  cutting 
'ebb,  with  intent  to  obstruct,  resist,  and  prevent  the  lawful  apprehen- 
nd  detainer  of  the  prisoner.  It  appearea  that  the  prisoner  stole  some 
from  an  outhouse.  The  same  being  soon  after  found  concealed  in  a 
^ebb  and  others  watched  near  the  spot  for  the  purpose  of  discovering 
>prehending  the  offender.  Afterwards  the  prisoner  came  and  took  up 
1^  containing  the  wheat,  and  Webb  and  others  pursued  and  seized 
nthout  desiring  him  to  surrender,  or  stating  for  what  reason  he  was 
lended.  A  scuffle  ensued,  during  which,  before  Webb  had  spoken, 
isoner  drew  a  knife  and  cut  him  across  the  throat.  Lawrence^  J. — As 
did  not  communicate  to  the  prisoner  the  purpose  for  which  he  seized 
this  case  does  not  Come  within  the  statute.  If  death  had  ensued,  it 
only  have  been  manslaughter.  Had  a  proper  notification  been  made 
the  cutting,  the  case  would  have  assumed  a  different  complexion, 
risoner  must  be  acouitted  upon  this  indictment.*'  He  was  afterwards 
guilty  of  stealing  tJie  wheat 

,  in  a  late  case,  it  was  held  that  where  the  circumstances  are  such  that 
must  know  wh^  a  person  is  about  to  apprehend  him,  he  need  not  be 
nd  the  arrest  will  be  legal  and  the  resistance  illegal,  as  much  as  if  he 
;en  told.  R,  v.  Howarth^  R.  ^M.  C.  C.  207.  Thu  case  was  an  mdict- 
m  the  repealed  act,  43  Geo.  III.,  but  it  will  be  equally  applicable  to 
esent  statute.     And  see  further,  ante,  242. 

ji  indictment  under  the  43  Geo.  III.  c.  58,  for  cutting  and  maiming  per- 
Bsisting  a  sheriff's  ofiicer,  it  was  held  incumbent  on  the  prosecutor,  not 
>  produce  the  warrant  made  out  by  the  sheriff  to  the  officer,  but  Ukewiae 
it  R.  V.  W.  andR.  Meade,  Holts  C.N.  P.  593.  The  prisoners  were 
id  on  that  stat  for  cutting  and  maiming  certain  persons  assisting  M., 
iff**s  officer,  who  had  a  warrant  directing  him  to  arrest  William  Meade, 
sne  process  out  of  K.  B.  The  warrant  was  first  put  in  and  proved.  It 
irected  to  one  M.,  a  sheriff's  officer,  residing  at  W.  The  arrest  was 
at  S.,  which  was  proved  to  be  in  the  liberty  of  P.  And  it  appeared  that 
Hill,  the  lord  of  the  manor,  and  chief  bailiff  of  the  liberty,  had  the 
ght  of  executing  writs  within  the  liberty.  The  writ  was  not  produced, 
this  it  was  objected — 1,  That  the  prosecutors  were  bound  to  produce 
It  The  sheriff  was  only  a  ministerial  officer  of  the  Court  above,  and 
iliff  was  merely  his  servant  The  warrant  could  not  put  the  bailiff  in 
^tter  situation  than  the  sheriff  himself  would  be  placed  in  if  he  had 
ted  the  process;  and  it  is  perfectly  clear,  that  his  own  warmht  could 
no  additional  authority  upon  him ;  and  that,  if  in  such  case  an  action 
>rought  against  him  for  false  imprisonment,  he  would  be  obliged  to 
t  the  writ  in  his  plea  of  justification.  2,  That  the  officer  had  taken 
bim  to  make  an  arrest  where  the  sheriff  had  no  authority  to  execute 
IS  at  all.  3,  There  was  no  evidence  that  there  was  a  non  omitlas 
in  the  writ ;  if  there  were  not  a  non  omittas  clause,  the  arrest  ought 
e  been  made  by  the  chief  bailiff  of  the  liberty,  or  his  officers.  Wood, 
IS  of  opinion,  that  there  was  a  failure. in  proof  of  authority  on  both 
grounds;  and  the  prisoners  were  acquitted  accordingly. 


IV.  Snfurfes  to  ^Persons  bs  iFutious  3rib(ng. 

the  stat  1  Geo.  IV.  c.  4,  it  is  enacted,  "  That  if  any  person  what-  wha»  my  pmon 
hall  be  maimed,  or  otherwise  injured,  by  reason  of  the  wanton  and  SoSS!  *  "*^^ 
s  driving  or  racing,  or  by  the  wilful  misconduct  of  any  coachman  or 
person,  having  the  charge  of  any  stage  coach  or  public  carriage,  such 
m  and  furious  driving  or  racing,  or  wilful  misconduct  of  sucn  coach- 


^alidous  Sntttrfcs  to  ifff  ^^nson. 

man  or  other  person,  iliiill  be,  and  the  same  is  herrby  di-clarcJ  lo 
demeanor,  una  punbliabW  aa  nicli  by  Rne  nnd  In ipriHoa merit:  pe 
vayt,  that  nothing  in  this  net  conlsintd  shall  extend  or  b£  cm 
extend  to  hockni-y  coaehe*,  being  drawn  by  two  hones  only  imi  \ 
for  Iiire  as  stage  roaches," 

Aa  to  ca<es  where  death  ensues  from  driving  of  carrisgm,  see  i 
cibt,  anU,  p.  244. 


Com 


V.  JForms,  List  of. 

ODdara.IV.cai.i.  II,  for   Atlcmpt  to    BiDrdetbjl 


(No.  1). 

INDICTUENT  On  like  Staluto  far  n  Ulie  Offence,  (No.  3). 
Indictment  on  like  Statule  (at  an  Allempl  to  murder  by  Drowning,  A) 
COMUITMENT  Dfl  Hke  Statute  for  an  Altenipt  to  luurdci  by  Shuodue,  (1 
Irdictuent  en  Tike  Statute  for  ■  Kke  OITentre,  (No.  S). 
CoMHtTUENT  CD  like  Sutute  for  an  Altenipi  to  murder  by  DnwiM 

(No.  6). 
iNDtcTURMT  on  like  StatutL'  foT  a  like  Offence,  (No.  1). 
CoBKlTUEST  on  like  StiluM  foe  an  Attempt  to  murder  by  SubtHns,  (1 
iHDiCTMtST  on  like  SUiIute  ibc  1  like  OfTence,  {No.  9). 
CoHUiTUENTi  or  IndiclmcQtt  an  HGeo.  IV.  c  31,  i.  12,  (No.  ID). 


(No.  1). 

('"mmltnwil  for  Comniencenienl  u  luusl,  mti,  p.  !S9,  form  (No.  I ).] — «■  $[r.,  al  fft 

h'y'^K*"'^'   'V-  "'^iriBwIs,  ««dM<mhu.ly  did  Bd»«i.<,^  •«  [or.  «./™p,  „  «|«rfj 

■'Ccp.  IV.  c.  31,       «!■«  lot"  lakrabii]  oar  .1.  ft,  a  btrft  qumUlii  nf  a  ecrlaht  poUim  ("« 

'<-  II  {')■  other  riEitrurtive  thing,"]  ealM  arimk,  tcillt  mirnl  llirn  mid  i/urw,* 

wtian^HUj/,  matiritmMig,  and  /ftonhiatf  t/v  raid  A.  B.  to  /ififaaa,   kiiU  ^ 

agalnil  till  frrm  ijf  tir  tlatuU  la  tMal  tan  madt  aitd  prtwUrd.     Ami  m 

t«jKr,  4r,  [Conelndc  OJ  Uiual].        

(No.  a). 

hrd  the  Kng  ttpon  Iheir  w 


Forms. 

(No.  4). 


719 


PAKMIi. 


cement  as  usual,  aatis,  p.  259,  form  (No.  1).] — on  4'c.,  a/ 4^.,  i»i/A  a   CommJtnwnt  Itar 
ed  arm,  to  wit,  alputol,]  loaded  with  powder  and  a  certain  leaden  shot,   fiSfSSSr"""** 
maliciously,  and  filonunuljf  did  shoot  at  one  J.  B.,  with  intent,  in  so  do^        ^^^   '* 
\d  there  ttnlawfiUly,  maliciously,  and  feloniously  to  shoot,  kill,  and  wmrder 
B.;  against  the  form  of  the  statute  in  that  case  made  and  provided.    And 
d  keeper,  8fc,  [Conclude  as  usualj. 


(No.  5). 

IE  jurors  for  our  lord  the  Ki$ig  upon  their  oath  present,  that  C.  D.,  late 
\ ,  with  force  and  arms,  at  8rc,,  with  a  certain  loaded  arm,  to  wit,  a  [gun,^ 
re  loaded  with  powder  a$ul  [divers  leaden  shot,'\  uMch  he  the  said  C.  D.  in 
ands  then  and  there  had  and  held,  at  and  against  one  A.  B,,  then  and 
msliff  wilfully,  maliciously,  and  unlawfully  dui  shoot,  with  intent.  In  so 
and  there  unlawfully,  maliciously,  and  feloniously  to  shoot,  kill,  and  mur- 
'  A.  B. ;  agtunst  the  form  of  the  stattUe  in  that  ctue  made  and  provided, 
the  peace  of  our  said  lord  the  King,  his  crown  and  dignity.  [Add  ft  count 
No.  7),  infra,  if  it  be  doubtful  whether  the  gun  a^ualfy  went  otti  and 
ounts  as  the  case  may  suggest]. 


Indictment  for  a 
llkeolftnoe. 


(No.  6). 

cement  as  usual,  ante,  p.  259,  form  (No.  1).] — on  1^.,  at  4«.,  a  eer^   Commitment  for 
arm,  to  wit,  a  [pistot,"]  then  and  there  loaded  with  powder  and  certain   w^?*^!^™^'!^^ 
at  and  against  one  A.  B.,  unlawfully,  maliciously,  and  feloniously  did  ^^  \c!''SuSh' 
'it,  and  level,  and  did  then  and  there,  by  drawing  the  trigger  of  the  stud   UA. 
{  drawing  a  trigger,  or  in  any  other  manner,"]  unlawfully,  malieiously, 
sly  attempt  to  discharge  the  same  at  the  said  A,  B,,  wUh  inteiU,  in  so 
and  there  unlawfully,  maliciously,  and  feloniously  to  shoot,  kill,  and  mur- 
A.  B.;  against  the  farm  of  the  statute  in  that  ease  made  and  provided. 
\e  said  keeper,  Sfc,     [Conclude  as  usual]. 


(No.  7). 

JE  jurors  for  our  lord  the  King  upon  their  oath  present,  that  C.  D.,  late  Indictment  for  a 
\c.,  with  force  and  arms,  at  8fc.,  a  certain  loaded  arm,  to  wit,  a  {jpistof]  ^^^  offence. 
here  loaded  with  powder  and  [divers  leaden  shot"],  at  and  against 
then  and  there  feloniously,  unlawfully,  and  maUciously  did  present,  point, 
ind  did  then  and  there,  by  drawing  the  trigger  [*<  or  in  any  other  man- 
he  said  loaded  arm,  feloniously,  unlaufuUy,  and  nuUieiously  tUtempt  to 
\e  same  at  the  said  A,  B.,  with  intent  Sfc.  as  in  the  form  (No.  5),  supra. 
counts  as  the  case  may  suggest,  and  counts  for  shooting  with  intent  to 
eis  directed  in  form  (No.  10),  post,  720. 


(No.  8). 

cement  as  usual,  ante,  p.  259,  form  (No.  1).] — on  4^.,  at  SjfC.,  unlawfid'  Commitment  for 

tsly,  and  feloniously  did  stab,  cut,  and  wound  ["  stab,  cut,  or  wound,"]  ^'^Jj^™*"*' 
and  upon  the  [left  side]  of  the  body,  and  on  other  parts  of  the  body  of  the     ^  *   ««>wg. 
with  intent,  in  so  doing,  Sfc,     [Conclude  as  in  form  (No.  6),  suprcu 


(No.  9). 

IE  jurors  for  our  lord  the  King  upon  their  oath  present,  that  C.  D.,  late 
c,  unth  force  and  arms,  at  i^c,  in  and  upon  one  A.  B.,  then  and  there  fe-- 
^lawfully,  and  maliciously  did  make  an  assault;  and  with  a  certain  dag- 
he  the  said  C.  D.  in  his  right  hand  then  and  there  had  and  held,  the  said 
d  upon  the  left  side  of  the  body,  between  the  short  ribs  of  him  the  said  A. 
other  parts  of  his  body,  then  and  there  feloniously,  utdawfuUy,  and  ma-- 
stab,  cut,  and  wound,  unth  intent,  S^.  as  in  form  (No.  5),  supra.  [Add 
;s  as  the  case  may  suggest,  and  a  count  or  more  on  the  1 2th  section  for 
;c.  with  intent  to  maim,  as  directed  in  form  (No.  10),  post,  720. 


Indictment  for  a 
likeoffimcew 


JVIaltctoas  Sntudts  lo  yrojpcHB- 

(No.  10). 

I  The  (omii  nrcommilmtntt  or  indirtTDentt  Ibr  elkucet  umlrr  tbe  ISthMcdi 
ihc  9  Oco.  IV.  c.  31,  will  b«  piectiely  the  ume  ■■  Ibow  alnady  p'iBi*'  ■■ 

'  oSkncei  under  ihe  11th  tectian,  emplinitilbiethe  oStRM  to  have  btra  'mil 
iKlenl,  in  n  doing,  Ihn  mi  tkm  anba^y,  matteituU,  mtJfihmimilf  —  [■ 
AUfnre,  and  diuAlF,]  [or,  Jo  a  grirraa  bedUf  harm  io\  Iht  $ad  A.  B.,  [nM 
to  the  inlrnt!  adding  other  counti,  if  there  be  an^  doubt  ■■  to  any  nunfal 
If  the  intent  wni  to  reiiat  the  linful  apprehenrion  of  a  paMjr,  ctale  that  fact  M 
precedeni,  tit.  <Samr,  Vol.  II.,  or  )n  1  Arrk.  Prtl't  jfeU,  99,  tmd  eJiL] 


^aHrtott0  tninvtts  to  n^toptttg. 

X  HE  pTuiripal  act  now  in  force  relative  lo  Molictoiu  Injurit^  tn  Prtn 
in  the  7  &  8  Geo.  IV.  c.:ia,  intituled.  "An  Act  for  Consolidating  and  Jm 
mff  tie  Laun  in  England,  rrlat'ire  lo  Malieioia  /njurif^r  la  Propertg,"  p 
tiie  21st  Jtitip,  1627.  There  are  nira  other  acU  wltidi  H-tU  br  nutica 
Aeir  proper  place. 

Tbe  7  &  8  Geo.  IT.  c.  27,  Tepeala  nearly  >U  the  various  eiiactmeoBi 
tuned  in  former  stalutes  on  this  subjecL  For  tbe  temia  of  such  mcA, 
title  laMmt!,  anie,  510. 


rr  the  subject  n 


Tofthii 


title  in  Hm  M 


I.  Gennral  Clauses  of  the  7  ^  8  Geo.  IF.  c.  30,  p.  7ifw( 

(1)  Commencement  of  Avt,  and  where  it  exteadt  (0,  7t 

[7  fi:  8  Geo,  IV.  c  30,  t  I,  <2,4a]. 

(2)  Rule  of  Interpretation  given  &y  7  ^  8  0«>.  IF.  u 


Malicious  Injuries  to  Property.  721 

III.  Injuries  to  Threshing  Machines,  and  other  Machinery  not 

included  in  s.So/T^S  Geo.  IK  c.  30,  p.  729. 

[7  &  8  Geo.  IV.  c.  30,  s.  4]. 
Forms,  729. 

IV.  Firing  Coal  Mines,  See  Coal0,  VoL  I.  p.  720. 

V.  Injuries  to  Mines  or  Mining  Engines,  730. 

[7  &  8  Geo.  IV.  c  30,  s.  6,  7]. 
Forms,  730. 

VI.  Injuries  by  Rioters,  See  ante,  Jf^uidntlr,  p.  284,  Ktot  VoL  V. 

VII.  Injuries  to  Ships,  Wrecks,  ^c.  See  Jj^^iyt ,  QRredu  Vol.  V. 

VIII.  Injuries  to  Banks,  8^c,  of  Seas,  Rivers,  Canals,  ^c,  7«11. 

[7  &  8  Geo.  IV.  c  30,  «.  12]. 
Forms,  732. 

IX.  Injuries  to  Bridges,  See  Vrfllge,  Vol.  I.  p.  510. 

X.  Injuries  to  Turnpike  Gates,  ^c,  733, 

[7  &  8  Geo.  IV.  c.  30,  s.  U.]. 
Forms,  733. 

XI.  Injuries  to  Fish,  Fish  Ponds,  ^c.  See  jf  M*  Vol.  II. 

XII.  Killing  or  Maiming  Cattle,  8^c.  See  Cattle,  VoL  I.  p.  567, 569. 

XIII.  Firing  Crops,  8^c,  See  ISuming.  VoL  I.  p.  540. 

XIV.  Injuries  to  Hopbinds,  734. 

[7  &  8  Geo.  IV.  c  30,  s.  18]. 
Forms,  734. 

XV.  Injuries  to  Trees,  ^c.  of  1 1,  Value,  or  51.  Value,  in  Parks, 

Gardens,  ^c,  734. 

[7  &  8  Geo.  IV.  c.  30,  8.  19]. 
Forms,  735. 

XVI.  Injuries  to   Trees,  ^c.  of  Is.  Value,  growing  elsewhere, 

736. 

[7  &  8  Geo.  IV.  c.  30,  s.  20]. 
Forms,  736. 

XVII.  Injuries  to  Vegetable  Productions,  S^c.  in   Gardens,  ^c. 

737. 

[7  &  8  Geo.  IV.  c.  30,  s.  21]. 
Forms,  738. 

XVIII.  Injuries  to  Vegetable  Productions,  ^c,  not  in   Gardens^ 

&c.  739. 

[7  &  8  Geo.  IV.  c  SO,  s.  22]. 
Forms,  739. 

XIX.  Injuries  to  Fences,  ^c,  740. 

[7  &  8  Geo.  IV.  c  30,  8.  23]. 
Forms,  740. 

XX.  Petty  Injuries  to  Property,  not  otherwise  provided  for, 

741. 

[7  &  8  Geo.  IV.  c.  30,  s.  24]. 

Forms,  742. 
XXI.  Injuries  ^c.  to  Works,  S^c.  of  British  Plate  Glass  Com- 
pany, 743. 

[13  Gea  III.  c.  38,  s.  29]. 


iVtallttous  Sntutin  to  ^^n^nts.  p 

XXII.  Injuries,  ^c.  to  IVoTh,  ^e.  of  English  Linem  Coflf 


XXIII.  Injuries, 


[4Gn.  III.  c.  37.  >.  le]. 


Title    Deedt,  tfe. 


I.  Clie  eSmnal  (Elausis  of  fljc  7  &  8  Geo.  IV.  c.  3(1 

And  herein: — I.  Of  iheConnnencrmrntof  the  Act,  andwlwRitd 
to,-— 2.  The  Etdc  of  Interpretation  given  bv  tlip  7  &  8  Geo.  IV.i 
■.14; — 3.  'rhv  Enactment  nf  Malice  agninat  Uic  Ovncr  bringunrxcj 
— 4.  Acpcsaiiricii,  Aiitcrs,  and  Abettors; — 5.  Apprehension  of  OSi 
— &  Puiiislnncnt  of  Offenders; — 7.  Convictions  and  SuDunan-  W 
ingi  before  MaguCralM ; — S.  Actions  against  Persons  acting  under  Ai 


1.    CoUM  EMC  F.MEM  T  Of  AcT,    ASD  Wl 

t       By?&8Geo.  IV.  c.  30,a.l,rccilinBtlint  ' 

lliBt  part  of  tlie  united  kingdom  caJied  England,  relative  to  nuUtdon 
ricB  to  property,  ore  by  au  act  of  the  present  session  of  Partianient  j 
pealed,  from  and  nftcr  the  lost  dny  of  June  in  the  present  year,  &e» 
offfence»  committed  before  or  ujion  that  day;  and  it  is  expedicnta 
pitivisions  contained  in  those  etetulcs  should  be  amended  and  cdumI 
llito  tMs  act.  to  take  effect  at  tlie  some  time  as  the  said  repcaliif 
It  is  enacted,  «  Tlmt  tliis  act  shnll  commence  on  the  lint  day  oTiiif 
present  year," 

Sect.  42  provides  and  enacts,   "  That  nothing  in  tbia  act  CMitaind 
extend  to  Scotland  or  Ireland." 

Sect  43  enacts,  "  That  where  onv  felony  or  misdemeanur  puniilMt 
der  this  act  shall  be  committed  within  the  jurisdiction  of  the  adnM 
England,  the  same  sliall  be  dealt  with,  inquired  of,  tried,  and  d«M 
iu  the  Slime  manner  as  any  other  felony  oi  '  ' 
that  jurisdiction." 


I.  (7).]  Accessories^  Aiders  and  Abettors.  723 

summary  conviction,  shall  equally  apply  and  be  enforced,  whether  the  of-        general 
fence  shall  be  committed  from  ">alice  conceived  againit  the  owner  of  the 
property  in  respect  of  wliich  it  shall  be  conmiitted,  or  otherwise."     ^'  •" 


CLAUSES. 


4.  Accessories,  Aiders,  and  Abettors. 

The  26th  section  of  the  stat.  7  &  8  Geo.  IV.  c.  30,  enacts,  "  That  in  the   Punkhment  of 
case  of  every  felony  punishable  under  this  act,  every  principal  in  the  second  JSTSf'tllid^JS'^ 
degree,  and  every  accessory  before  the  fact,  shall  be  punishable  with  death  enandabctton'tai 
or  otherwise,  in  the  same  manner  as  the  principal  in  the  first  degree  is  by   '''''"'y' 
this  act  punishable;  and  every  accessory  afler  the  fact  to  any  feUmy  pu-  Acccnorin after 
nishable  under  this  act  shall,  on  conviction,  be  liable  to  be  imprisoned  for  ^^  **^ 
any  term  not  exceeding  two  years;  and  every  person  who  shall  aid,  abet,    Mbdemcanor. 
counsel,  or  procure  the  commission  of  any  misdemeanor  punishable  under 
this  act,  shall  be  liable  to  be  indicted  and  pimished  as  a  principal  offender." 

The  31st  section  of  the  same  statute  enacts,  "  That  where  any  cdSfence  Aiden  and  abet- 
is  by  this  act  punishable  on  summary  conviction,  either  for  eveiy  time  of  SmiJhalSte**^ 
its  commission,  or  for  the  first  and  second  time  only,  or  for  the  nrst  time  tuininary  cmvic- 
only,  any  person  who  shall  aid,  abet,  counsel,  or  procure,  the  commission  ^'°°' 
of  such  offence,  shall,  on  conviction  before  a  justice  of  the  peace,  be  liaUe, 
tar  every  first,  second,  or  subsequent  offence  of  aiding,  abetting,  counsel- 
ling, or  procuring,  to  the  same  forfeiture  and  punishment  to  which  a  per- 
son guilty  of  a  first,  second,  or  subsequent  offence  as  a  principal  offender  is 
by  this  act  made  liable." 

See  further,  as  to  Accessaries,  &c.,  title  llcctssarB,  Vol.  I. 


5.  Apprehension  of  Offenders. 

The  7  &  8  Geo.  IV.  c.  30,  s.  28,  enacts,  "  For  the  more  efiectiud  apprehen-  JJ«~~ }"  **»  •'^ 
sion  of  all  offenders  against  this  act,  Tliat  any  person  found  committing  oOHkc  majr  be*"^ 
any  offence  against  this  act,  whether  the  same  be  punishable  upon  indict-  >Pi«rehcndcd 
nent  or  upon  summary  conviction,  may  be  immediately  apprehended,  with-   "^ '    "^  a  warrant. 
out  a  warrant,  by  any  peace  officer,  or  the  owner  of  the  property  injured,  or 
his  servant,  or  any  person  authorized  by  him,  and  fortnwith  taken  before 
some  neighbouring  justice  of  the  peace,  to  be  dealt  with  according  to  liNr." 

To  justify  a  party  in  apprehending  an  offender,  he  must  find  the  prisoner 
in  the  actual  commission  of  the  offence,  and  he  must  take  him  directly  to 
a  magistrate;  and  if  he  take  him  elsewhere  he  loses  the  protection  of  this 
act.  R.  V.  Curran,  ZC.^P.  397 ;  and  title  llmtt,  Vol.  I.  p.  266,  and  pat,  as 
to  notice  of  action. 


6.  Punishment  of  Offenders. 

The  27th  section  of  the  7  &  8  Geo.  IV.  c.  30,  enacts,  "  That  where  any  Solitary  confine- 
person  shall  be  convicted  of  any  indictable  offence  punishable  under  this  act,  '"^'' 
R>r  which  imprisonment  may  be  awarded,  it  shall  be  lawful  for  the  Court  to 
sentence  the  offender  to  be  imprisoned,  or  to  be  imprisoned  and  kept  to 
hard,  labour  in  the  common  gaol  or  house  of  correction,  and  also  to  direct 
that  the  offender  shall  be  kept  in  solitary  confinement  for  the  whole  or  any 
portion  or  portions  of  such  imprisonment,  or  of  such  imprisonment  with  hard 
labour,  as  to  the  Court  in  its  discretion  shall  seem  meet" 

As  to  the  punishment  of  felony  in  general,  see  tide  felons,  Vol.  II. 

As  to  the  punishment  of  accessories,  see  supra. 

As  to  the  punishment  of  ofiTenders  on  summary  conviction,  see  paU,  724. 


7.  Convictions  and  Summary  Proceedings  before  Magistrates. 
Limitation  of  Summary  Proeeedtngs] — ^The  stat  7  &  8  Geo.  IV.  c  30,  Limitation  as  to 


iilUilicioHS  !!nturfn  to  ^^lopnt!!-  V-ov 

■.  39,  CUBCU,  "  TliHt  iJiu  {iruMintltiMi  fur  cvwry  ofTiMicv  puntikriibi  db  bm- 
mory  coaviclioo  undrr  lliU  acl  shaU  be  commenced  vitliin  ihnseilaidM 
mamtu  after  the  unnmUuon  of  the  ofltiioc,  uid  not  uihervw;  tod  U* 
Evidence  of  the  party  sg^eved  shall  be  admitted  in  proof  of  tlir  eSma, 
and  also  the  evidence  uf  nay  iDhabitaiit  of  iho  county,  riditiK.  ■■  dnfaiN 
in  which  the  offence  sliidl  hisTe  been  committed,  notwithilondin^  uiy  i*^ 
feiture  or  penalty  incurred  by  the  ofieuce  may  be  paynblc  to  t£c  pncot 
nite  of  ntch  county,  riding,  or  division." 

Jitoiir  of  compeUing  Appearance'] — Sect.  30  enaetd,  "  For  ihr  nvotr  fftt> 
tunl  pnncctition  of  all  oltences  punUhablc  on  ■unimary  conviction  nafa ' 
tbi)  acl,  That  where  any  person  shall  be  charged  un  the  oitlli  of  a  or- 
dib1«  w)Inea«  bi^fore  any  justice  of  the  peace  nitii  any  aiich  ofleiK*.  Ilir  ja»-{ 
tice  may  snmninn  the  person  charged  to  appear  at  e  time  iu)d  plan  Ur  b  i 
nuncd  in  luch  summoni;  and  if  h«  ehsil  not  appear  act-ordttijrlf.  lb« 
(uiKtii  iiTuof  of  the  due  lervioe  of  the  summon*  upon  such  porsan.  In'  iA* 
enng  the  aame  to  liini  personally,  or  by  leaving  uie  same  at  hii  anal  jlct 
of  abode),  the  justice  mny  either  proceed  to  hear  and  dcterminf  iKr  m    ' 


him  bulbre  lumaelf  or  some  other  jualice  of  the  peac 
'     n  the  charge  shall  be  made  toay  (if  he  >hiul  so  tliink  lit),  ' 


fjiparle,  or  itsue  Ms  warrant  for  apprehending  *ucli   peraun  mii  hopV 
'«>n>tiMl&i 
.    .  ')•  •mlhmm 

previaua  siunmoni  (unless  where  otherwiae  i^iecially  din-ct<!d).  kmt  wm 
wvTWit ;  and  the  justice  before  vrliom  the  person  cliat^ged  kImI  apw< 
b*  brought,  shall  proceed  to  hear  and  determini'  the  ciiae." 

AmViealJQnofPfHalHii] — Sect.  32  cixactf,  "With  regard  to  ihi  ii|i|Ji<ii 
of  all  forfcituren  and  penaUies  unon  summan'  conTJctioua  under  tUiaelllB 
every  siun  of  money  which  shall  be  forfeited  fur  the  amount  of  auyioionteL 
(micli  amount  to  be  asseued  in  each  case  l^  the  con Hctingjustjct-tiihaOMfri 
to  the  norlj- aggrieved,  if  known,  except  where  nich  partv  shnil  have  Iwa  T 
unined  in  proof  of  the  oflence;  and  in  that  cose,  or  where  the  party  ag^at"' 
h  unknown,  such  sum  shnlt  be  applied  in  the  sani«  maunor  m  a  fru^- 
and  every  sum  which  shall  be  imposed  at  a  penalty  by  any  iu>tic«  dm 
pence,  whether  in  addition  to  sucli  amount  or  otherwise,  alull  he  pMi* 
iwmi!  one  of  the  overseers  of  the  poor,  or  to  some  other  ollicn',  (*•  aihr 
tice  iiiny  direct),  of  the  pariiih,  township,  or  place  in  which  tlie  Menct  m1 
have  been  committed,  to  be  by  such  overseer  or  oflic«r  {>aid  ov»r  to  i)m  M 
of  the  ^€iieral  rate  of  llie  county,  riding,  or  divinon  in  which 
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term  not  exceeding  two  calendar  months,  where  the  amount  of  the  turn  fo3>        general 
feited,  or  of  the  penalty  imposed,  or  of  both,  (as  the  case  may  be),  together        clausfs. 
with  the  costs,  shall  not  exceed  5/.;  and  for  any  term  not  exceeding  four  7&8Geo.4,c30u 
calendar  months,  where  the  amount,  with  costs,  shall  not  exceed  10/.;  and  scale  of  tamriion- 
for  any  term  not  exceeding  six  calendar  months  in  any  other  case;  the  com-  meot. 
mitment  to  be  determinable  in  each  of  the  cases  aforesaid  upon  payment  of 
the  amoimt  and  costs." 

Where  the  Justice  may  discharge  the  Party] — Sect  S4  enacts,  **  That  ^'^^**" ^'•jjMj^ 
where  any  person  shall  be  summarily  convictea  oefore  a  justice  of  the  peace  S?p«ty?^^'*' 
of  any  offence  against  this  act,  and  it  shall  be  a  first  conviction,  it  shall  be 
lawful  for  the  justice,  if  he  shall  so  think  fit,  to  discharge  the  offender  from 
his  conviction,  upon  his  making  such  satisfaction  to  the  party  ^  aggrieved, 
for  damages  and  costs,  or  either  of  them,  as  shall  be  ascertained  by  the 
justice. 

The  King  may pardofi}— Sect.  35  enacts,  "  That  it  shall  be  lawful  for  TheKingmsy 
ihe  King's  Majesty  to  extend  his  royal  mercy  to  any  person  imprisoned  by  '*'*'"' 
virtue  of  this  act,  although  he  shall  be  imprisoned  for  non-payment  of  money 
to  some  party  other  than  the  crown." 

Summary  Conviction  a  Bar] — Sect  S6  enacts,  "  That  in  case  any  per-  Summary  oooTic- 
8on  convicted  of  any  offence  punishable  upon  summary  conviction,  by  virtue  ^Seed£#?  **** 
of  this  act,  shall  have  paid  the  sum  adjudged  to  be  paid,  together  wim  costs, 
under  such  conviction,  or  shall  have  received  a  remission  thereof  from  the 
crown,  or  shall  have  suffered  the  imprisonment  awarded  for  non-payment, 
thereof,  or  the  imprisonment  adjudged  in  the  first  instance,  or  shall  have 
been  discharged  firam  his  conviction  m  the  manner  aforesaid,  in  every  such 
case  he  shall  be  released  firom  all  further  or  other  proceedings  for  the  same 
cause." 

Form  qf  Conviction'] — Sect  37  enacts,  «  That  the  justice  before  whom  ForaofoooTic- 
any  person  shall  be  convicted  of  any  offence  against  this  act,  may  cause  the 
conviction  to  be  drawn  up  in  the  folowing  form  of  words,  or  in  any  other 
form  of  words  to  the  same  effect,  as  the  case  shall  require,  vi2. 

"  BE  it  remembered,  That,  on  the  day  qf  ,  in  the  year  qfour  Lord  ,  at  , 
in  the  county  of  ,  [or,  riding,  division,  liberty,  city,  Sfc,  as  the  case  may  be],  A. 
O.  is  contficted  be/ore  me,  /.  P,,  one  of  his  Majesty* s  justices  of  the  peace  for  the 
said  county,  [or,  riding,  ^c],  for  that  he,  the  said  A.  O.,  did  [ipedfy  the  offence, 
and  the  time  and  place  when  and  where  the  same  was  committed,  as  the  case  may 
be;  and,  on  a  second  convicrion,  state  the  first  conviction] ;  and  /.,  the  said  /.  P., 

*  adjudge  the  said  A,  0,for  his  said  offence  to  be  imprisoned  in  the  ,  [or,  to  be  im- 
:  prisoned  in  the  ,  and  there  kept  to  hard  labour],  for  the  space  qf  (a)  ; 
f.  [or,  /  adjudge  the  said  A.  O.  for  his  said  offence  to  forfeit  and  pay  (ft),  [here 
f     state  the  penalty  actually  imposed,  or  state  the  penalty  and  also  the  amount  of  the 

injury  done,  as  the  case  may  be],  imd  also  to  pay  ihe  sum  qf        ,for  costs ;  <md,  in 

'  ■     d^ault  qf  immediate  payment  qf  the  said  sums,  to  be  imprisoned  in  the  ,  [or,  to 

be  imprisoned  in  the         ,  and  there  kept  to  hard  labour]  for  the  space  qf        ,  u$Uess 

*  the  said  sum  shall  be  sooner  paid ;  [or,  and  I  order  that  the  said  sums  shall  be  paid  by 
the  said  A.  O.  on  or  before  the  day  qf         ] ;  and  I  direct  that  the  said  sum  qf 

^  [i,  e.  the  penalty  only]  shaU  be  paid  to        ,  qf       aforesaid,  in  which  the  said 

V .   qfenee  was  committed,  to  be  by  him  applied  according  to  the  directions  of  the  statute 
in  that  case  made  and  provided ;  [or,  that  the  stud  sum  of  t\i»  c,  the  penalty] 

>     shall  be  paid  to,  ^c,  as  before],  and  that  the  said  sum  of  ,  [<.  e,  the  sum  for  the 

funount  of  the  injury  done]  shall  be  paid  to  C.  D,  [the  party  aggrieved,  unless  he  is 
unknown,  or  has  been  examined  in  proof  of  the  offence,  in  which  case  state  that&ct, 
and  dispose  of  the  whole  like  the  penalty,  as  before]  ;  and  I  order  that  the  said  sum 
4^  for  costs  shall  be  paid  to  ,  [the  complainant].  Given  under  my  hand  and 
seed,  the  day  and  year  first  above  mentioned," 


(a)  As  to  the  scale  of  imprisonment  for     post. 
non-payment  of  money,  see  ante^  p.  724.         (b)  As  to  the  application  of  penalties, 
For  imprisonment  as  part  of  the  sentence,     see  ante,  p.  724. 
the  respective  divisions  of  this  title, 
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nhei 


li|Hin,  and  to  fH)-  BUcli  coats  at  «)iall 
nich  nulice  being  given,  nai  moll  141 
tide  before  nhoro  the  lamc  thaU  bej 
tf  in  cuitody;  and  die  Court  at  nuw 
iiMtler  of  tbe  appeal,  and  ehall  make 
costs  to  either  party,  ax  to  the  Coutt 
diatniBial  aC  t!ie  appeal,  or  the  affinu 
adjudge  the  o&bnder  to  be  punished  i 
such  costs  as  ehall  he  airarded,  and  4 
forcing  such  judgment" 

Certiorari] — Sect.  3; 
made  on  tqipeal  therefrom  shall  bi 
cd  by  cerUorari  or  othcrwiae  into  ^ 
record ;  and  no  warrant  of  commiliiN 
defect  therein,  provided  it  be  therein 
victiid,  and  there  be  a  good  and  vatifl 

Juatica  to  relum  ConciVfian] — Sg 
the  peace,  before  whom  any  person  > 
this  act,  shall  transmit  tlie  convictiatt 
ter  leasions  which  ahitll  be  bolden  fi 
fence  shall  have  been  committeil,  tl 
omoug  the  records  of  the  Court ;  atj 
Kgitiniit  any  penon  for  a  nibsequentl 
t^ed  by  the  proper  ufBcer  uf  the  Cot 
be  Buffideot  evidence  to  prove  a  tntM 
conviction  shall  be  presumed  to  ha«s 
iniiy  be  shewn." 

8.    ACTIOWS 

Tlier&SGeo.  IV. 
tH>ns  to  be  commenced 
of  this  net,  ■ 
miitt^  and  1 
ooininltted.  and  not 
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fendant;  and  if  a  verdict  shall  pass  for  the  defendant,  or  the  plaintiff  ihall        obnbbal 
become  nonsuit,  or  discontinue  any  such  action  after  issue  joined,  or  i(  upon        clauibs. 
demurrer  or  otherwise,  judgment  shall  be  given  against  the  plainti£^  the  de-   7^  som.  4,  e.  ao. 
fendant  shall  recover  his  fiul  costs  as  between  attorney  and  client,  and  have   Full  costs, 
the  like  remedy  for  the  same  as  any  defendant  hath  by  law  in  other  cases ; 
and  though  a  verdict  shall  be  given  for  the  plaintiff  in  any  such  action,  such 
plaintiff  snail  not  have  costs  against  the  defendant,  unless  the  judge  before 
whom  the  trial  shall  be  shall  certify  his  approbation  of  the  action,  and  of 
the  verdict  obtained  thereupon." 

Under  this  clause  it  has  bieen  held,  in  an  action  brought  by  A.,  who,  for 
a  fupposed  malidous  injury  to  property,  had  been  taken  into  custody  by  B., 
who  wmkfide  believed  that  he  was  acting  in  execution  of  the  above  act,  that 
B.  was  mtitled  to  a  notice  of  action.  Beeeheyv,  Sides,  9  B,  ^  C.  806. 


II.  Infttries  to  inanufactttmi  ict.  or  inocj^fnetSi  or  £nterins 

33u(Ui{ngs  for  tj^t  ^ttpose. 

Thb  Stat  7  &  8  Geo.  IV.  c.  30,  s.  3,  enacts,  "  That  if  any  person  shall  Destroying  goods. 
unlawfully  and  maliciously  cut,  break,  or  destroy,  or  damage,  with  intent 
to  destroy  or  to  render  useless,  any  goods  or  article  of  ailk,  wodUen,  Ihien, 
€r  cotton,  or  of  any  one  or  more  of  those  materials  mixed  with  each  other, 
or  mixed  with  any  other  material,  or  any  frame-work-knitted  piece,  stockhig, 
hose,  or  lace,  respectively,  being  in  the  loom  or  fhune,  or  on  any  machine 
or  engine,  or  on  the  rack  or  tenters,  or  in  any  stage,  process,  or  progress 
of  manufacture;  or  shall  unlawfully  and  maliciously  cut,  break,  or  destroy,   Destroying  ma- 
or  damage,  with  intent  to  destroy  or  to  render  useless,  any  warp  or  shute  chinery. 
of  silk,  woollen,  linen,  or  cotton,  or  of  any  one  or  more  of  those  materiab 
mixed  with  each  other,  or  mixed  with  any  other  material,  or  any  loom, 
frame,  machine,  engine,  rack,  tackle,  or  implement,  whether  fixed  or  move- 
able, pr^)ared  for  or  employed  in  carding,  spinning,  throwing,  weaving, 
frilling,  shearing,  or  otherwise  manufacturmg  or  preparing  anjr  such  goods 
or  articles;  or  snail,  by  force,  enter  into  any  house,  shop,  lading,  or  place,  rwdtity  entering 
with  intent  to  commit  any  of  the  offences  aiorcsaid,  every  such  offender  shall  tiufldings. 
he  guilty  of  felony,  and,  being  convicted  thereof,  shall  be  liable,  at  the  dis^ 
cretion  of  the  Court,  to  be  transported  beyond  the  seas  for  life,  or  for  any  rnmspoitatioa 
term  not  less  than  seven  years,  or  to  be  unprisoned  for  any  term  not  ex-  Jj[ji£,"  fcnprf- 
ceeding  four  years;  and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or 
privately  whipped  (if  the  Court  shall  so  think  fit)  in  addition  to  such  im- 
prisonment" 

See  the  General  Clauses,  ante,  722,  723. 

Upon  an  indictment  on  the  statute  28  Geo.  III.  c.  55,  s.4,  for  damag- 
htg  a  frame  used  for  making  stockings,  it  was  held,  that  taking  out  and  cai^ 
rying  away  a  part  of  a  frame,  without  which  the  firame  would  not  work,  was 
damaging  within  the  statute,  although  the  part  taken  out  be  not  injured,  and 
the  repli^ing  it  would  again  make  tne  frame  perfect  Tracer's  case,  R,^B, 
452. 

The  offence  must  be  stated  in  the  indictment  to  have  been  done  **  un- 
lawfully and  maliciously."  SeeKv,  Turner,  R,  ^  M,  C.  C.  239. 

Ab  to  injuring  the  works,  &c.  of  the  British  Plate  Glass  Manufactory,  see 
poHf  p.  7i8;  (tt  the  English  Linen  Manufiictory,  see  post,  p.  743. 


(No.  1). 

Commencement  as  usual,  anie,  p.  259,  form  (No.  1).] — on  S^.,  at  SfC^  in  the  said  Commitment  for 
f»  [M^y  yof^dil  of\sHk,'\  ['*  any  goods  or  article  of  silk,  woollen,  linen,  or  cotton,  destroying  ]^u- 
«r  of  any  one  or  more  of  those  materials  mixed  with  each  other,  or  mixed  with  any  ^^^"Xo 
odier  material,  or  any  firame-work-knitted  piece,  stocking,  hose,  or  lace,  respective- 
tar*"]  rfgrtai  valns,  to  wit,  nfths  vabu  offtot  pounds,  iff  the  goods  and  chattels  of  A, 
i^  in  a  certain  loom,  ["  in  the  loom  or  fimme,  or  on  any  machine  or  engine,  or  on 
the  rack  or  tenters,  or  in  any  stage,  process,  or  progress  of  manufacture,"]  then  and 
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JAn  and  Ihiri  uHlau^lg,  nadWow^,  «ii4j 
[pi.  did  damagt,  wUh  iiHenl  (Acn  and  Iktrt 

md  Ic  rmder  lh»  •ante  uiiltiiy.  agaitiii  ttf 
aitd  pmitUid.  Ami  vtu,  lit  laid  ktncr,  Sit.' 
(NoTl).]  ^^ 

(No.  J 
t(  M  uausl.  anh,  p.  !»«,  fi( 


d  jt.  B;  in  a  e*rlain  '«■  Ihta  owj  Uitr*< 
r]|  Ihta  and  lirri  pTrpattd  for  and  mplm 
prtparitg  •^uvulltn  goadi,  icrordiug  to  ibol 
tanhaily  In  cut,  brrak,  and  dtilnj/,  [(Mi 
agitiutt  Ihr/erm  eflbt  tlolaii  In  that  com 
kicprr,  4^.  [Conclude  u  luiul,  ault,  p.  3i 


IcimnilUdB-       TIlEjvroriJorimr  lord  Che  Kingvm 

l^:;SJS^^    ''^.,wi,hJ<,t»m.dorm.,iUlit..lnl,cm 

E^iST    huildl<.g,or  pl.«.-']  v/J.  n.,MuaU  h  IM 

hlongr,  IMlt.     nin.aiillt  inlial  then  and  Ihirr/tlptiiMily,  Mi 

'"''  aril«Iro;,DriUiD(gt,  with  intent  to  denroy 

of  rilk,  wooIleD,  lioen.  at  coltOQ,  or  afuiy  N 

eirh  otber,  or  miicd  vritb  taj  olhti  miileiUi 

fog,  bolt,  or  Uce  reapecljvcly,  being  iai 

eogine,  ot  oo  the  rack  m  lenU'n,  or  in  *n« 

tart  i"]  [or,  "  lo  cut,  break,  or  d«lrcn,  or  i 

der  luelCM,  iny  wEHp  or  ihulc  of  »lllt,  wod 

more  of  iboac  niateriili  mlied  «rich  Mcb  Mi 

[sr,  "  to  cal,  bmk,  or  deilrof,  or  danug*^ 

mKhine,  engine,  rack,  tackle,  or  ImtHrmiV 

tor  oi  employed  In  CBrdlng,  iplnning,  ihrol^ 

mat   maiiufpcrtUTing  or  pfepujlng  aoy  Mid 

lent,  to  u  to  bring  it  ollhlii  roiue  of  tho  < 

In  the  laid  Meuit  and  buitditig,  ("boiiM,  df 

Itlug  :  agaiiat  thtform  ^  Iht  italMlt  fii  M 

mdooMl.         t*«  ffK*  rf  (mr  nUkrdOt  Kiitf,  iUl  jj 


III.]  Destroying  Machinery. 

then  and  there  feloniously  to  destroy  ^  the  said  linent  and  to  render  the  same  useless] : 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the  peace 
efcmt  said  lord  the  King,  his  crown  and  dignity.  And  the  jurors  aforesaid,  upon  their 
oath  trforesaid,  do  further  present,  that  the  said  C.  D.  afteruntrds,  to  wit,  on  S^, 
afortstad,  with  force  and  arms,  at  ij^c,  ttforesaid,  [one  frame  of  the  value  qf  ten 
pounds,  the  property  of  the  said  A.  B.,  used  in  the  manufacture  of  linen,  in  the  said 
house  of  the  said  A,B,  then  and  there  beings'}  ["any  loom,  frame,  machine,  en- 
^ne,  rack,  tackle,  or  implement,  whether  fixed  or  moveable,  prepared  for  or  em- 
ployed in  carding,  spinning,  throwing,  weaving,  fulling,  shearing,  or  otherwise 
manufacturing  or  preparing  any  such  goods  or  articles,"]  then  and  there  unlawfully, 
maliciously,  and  feloniously  did  cut,  break,  and  destroy,  [or,  did  damage,  with  In- 
tent  then  and  there  nuiliciously  and  feloniously  to  destroy  the  said  frame,  and  to  ren* 
der  the  same  useless]:  against  the  farm  of  the  statute  in  such  case  made  and  prO' 
vided,  and  against  the  peace  rf"  ow  said  lord  the  King,  his  crown  and  dignity. 
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DKSTROriNO 
MACHINERY. 

Third  count. 


III.  Injttties  to  "^ftmWi  inacjbints,  or  inacj^fnes  usetr  fn 

ang  Kfnb  of  iVIanufadure,  not  included  in  s.  3^   (ante, 

727). 

The  Stat  7  &  8  Geo.  IV.  c  30,  a.  4,  enacts,  "  Tliat  if  any  person  shaU  un-  Destroying  ma- 
lawfully  and  maliciously  cut,  break,  or  destroy,  or  damage,  with  intent  to  ^ISLa^  "^ 
destroy  or  to  render  useless,  any  threshing  machine,  or  any  machine  or  en-  *'  ^ 

ffiiie,  whether  fixed  or  moveable,  prepared  for  or  employed  in  any  manu- 
neture  whatsoever,  (except  the  manufacture  of  silk,  woollen,  linen,  or  cot- 
ton goods,  or  goods  of  any  one  or  more  of  those  materials,  mixed  with  eadi 
other,  or  mixed  with  any  other  material,  or  any  frame-work-knitted  piece, 
■leeking,  hose,  or  lace),  every  such  offender  shall  be  guiltv  of  felony,  and, 
being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to  be 
transported  beyond  the  seas  for  the  term  of  seven  years,  or  to  be  imprison-  Tnmportation 
ed  for  any  term  not  exceeding  two  years ;  and,  if  a  male,  to  be  once,  twice,  f"/?^*"  '•■'•'  ** 
or  thrice  publicly  or  jjrivately  whipped  (if  the  Court  shall  so  think  fit)  in  **"i***»°»«^ 
addition  to  such  imprisonment" 

See  the  General  Clauses,  ante,  722,  723. 

See  K  V.  Tracey,  ante,  727.  * 

The  ofience  must  be  stated  in  the  indictment  to  have  been  done  *'  un- 
lawfully and  maliciously."   See  R,  v.  Turner,  R,  ^  M,  C.  C.  239. 


Commltinent  for 
drntroving,  dtc. 
threriiing  ma- 
diines,  or  machi- 
nery. In  cases  not 
within  the  7  &  8 
Qoo.  A,  c.  3U»  s.  3. 


(No.  5). 

Commencement  at  usual,  ante,  p.  259,  form  (No.  1 ).] — on  Sfc,  at  Sfc,  a  certain 
threshing  maclUne,  [or,  a  certain  machine  and  engine,  then  and  there  prepared  for  and 
S9sployed  in  the  manufacture  of  ,  (the  same  not  being  prepared  for  or  employed  in 
ika  manufacture  qf  silk,  woollen,  linen,  or  cotton  goods,  tn"  goods  of  any  one  or  more  qf 
ikoee  materials  mixed  with  each  other,  or  mixed  with  any  other  material,  or  any  frame-' 
wark'knitted  piece,  stocking,  hose,  or  lace)],  of  the  value,  to  wit,  of  [fifty]  pounds, 
of  the  property  qf  A,  B.,  unlawfully,  maliciously,  and  feloniously  did  cut,  break,  and 
deatroy,  [or,  did  damage,  with  intent  then  and  there  feloniously  to  destroy  the  said 
msaehhte,  and  to  render  the  same  useless] :  against  the  form  of  the  statute  in  that 
eate  made  and  provided.  And  you,  the  said  keeper,  4'C«  [Conclude  as  ante,  p.  259, 
Ibrm  (No.  1).]  

(No.  6). 

TIIE  jurors  for  our  lord  the  King  upon  their  oath  present,  that  C,  D.,  late  Indictment  Itor 

ef  See,.,  on  ^c,  with  force  and  arms,  at  4*0.,  a  certain  threshing  machine^  of  the  value  of  *  ^^  ofltace. 
\Jlfty]  pounds,  of  the  property  qfA.B.,  then  and  there  being  found,  unlaii fully,  ma^ 
gAntsly,  and  feloniously  did  cut,  break,  and  destroy,  [or,  did  damage,  with  intent 
tken  and  there  feloniously  to  destroy  the  said  machine,  and  to  render  the  same  useless,] 
$o  the  great  damage  of  the  said  A.  B,:  against  the  form  of  the  statute  in  such  case 
liTfff  and  provided,  and  against  the  peace  of  our  said  lord  the  King,  his  crown  and 
dignity*   [Add  other  counts  as  the  case  may  suggest] 

•  Or,  if  not  a  threshing  machine,  describe  it  as  directed  in  the  above  form  of 
commitment,  (No.  5). 


•    I 
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piRiNe 

COAL  MINES. 


iSlalirfmis  Snfurta  to  ^opms- 
IV.  jfirfng  ®oal  iSltncs. 

The  5th  section  of  the  7  &  8  Geo.  IV.  c.  30,  makes  it  a  felony, 
able  with  death,  maliciously  to  set  fire  to  a  coal  mine,  &c.  Sec 
vision  and  forms  oa  to  the  offence,  tit.  CToalB,  Vol.  I.  p.  720,  721. 


Drowninf;  any 
inliir.  or  lilliug  up 
imy  «huftt  Aec. 
with  intiiit  to  iU> 
stn>y  the  miiu.*. 


Felony. 
Punldimcnt. 


Pnivlso  x-(  to  in- 
juiiwby  wurklnCf 


IKvtmyinRnny 
iT.^liu',  rnvtiiin, 
iVr.  ii'4itl  In  any 
iniiiL'. 


I'iiiiMiintiit. 


«  I'UlPM'lllOMt  fur 

«!.«v  niiij;  a  .J'ipr. 


I'l'lll  '.  I'Klll    t>>I    .1 

like  •iniiiii-. 


V.  InittTto  to  ittines  or  iKIfnfng  Snsfncs. 

The  7  &  8  Geo.  IV.  c.  30,  s.  6,  enacts,  "  Tliat  if  any  person 
lawfully  and  maliciously  cause  any  water  to  be  conveyed  into  any 
into  any  subterraneous  passage  communicating  tliercwith.  wi 
thereby  to  destroy  or  damage  such  mine,  or  to  hinder  or  delay  tbc 
thereof^  or  shall,  witli  the  like  intent,  unlawfully  and  maliciously  p 
fill  up,  or  obstruct  any  air^-ay,  waterway,  drain,  pit,  level,  or  $ 
belonging  to  any  mine,  every  such  offender  shall  bo  guilt}'  of  fel 
being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  C€ 
transported  beyond  the  seas  for  the  term  of  seven  years,  or  to  be 
ed  for  any  term  not  exceeding  two  years;  and,  if  a  male,  to  be  on 
or  thrice  publicly  or  privately  whip^d  (if  the  Court  shall  so  dii 
addition  to  such  unprisonment:  provided  alwa^'s,  that  this  provi: 
not  extend  to  any  damage  committed  under  ground  by  any  own< 
adjoining  mine  in  working  the  same,  or  by  any  person  duly  em 
such  working." 

See  tlie  General  Clauses,  ante,  722,  723. 

Sect.  7  enacts,  '*  That  if  any  person  shall  unlawfiilly  and  n 
i)ull  down  or  destroy,  or  damage,  with  intent  to  destroy  or  to  re; 
less,  any  steam  engine  or  other  engine  for  sinking,  draining,  oi 
any  mine,  or  any  staith,  building,  or  erection  used  in  condiu 
business  of  any  mine,  or  any  bridge,  waggon  way,  or  trunk  for  c 
iniiKTals  from  any  mine,  whether  such  engine,  staith,  building, 
bridge,  wafrponway,  nr  trunk  be  completed  or  in  an  untinishefl  st; 
such  oHondcr  shall  bo  guilty  of  felony,  and,  l)eing  convicted  thii 
lu'  liable  to  any  of  tlio  punishinents  wliich  the  Court  inav  award,  i 
before  last  mentioned.' 

Ah  to  firing  mines,  see  ante,  Vol.  I.  p.  720;  as  to  rioters  dostri 
laiot,  Vol.  V. 

The  ollenco  must  be  stated  in  the  indictment  to  have  been  d 
lawfully  and  maliciously."   See  R,  v.  Turner^  H.  ^  M.  C.  C.  23i*. 


(No.  7). 

Coininencenient  :l^  usual,  fiw/i',  p.  259,  form  (No.  I).] — on  ^^'c,  at  Ar.,i 
matirioiLs/y,  and  j'clunitmsly  did  cause,  a  large  quantity  vf  water  to  he  rn/ir 
nrtain  mine  ["into  any  mine,  nr  into  uny  bubterraneous  passage  conn 
ihcrcwiih,"]  oj  .1.  /i.,  there  situate,  with  intent  then  and  there  thcrehi/  t',! 
itumafse  and  dtAtrui/,  [or,  to  hinder  and  delat/  the  workittfi  nyj  //,j.  4,1/,/  ,^,„ 
thefvrm  tif  the  stutute  in  that  case  made  and  provided.  And  you,  tke  *aid 
[Condudo  as  ante,  p.  259,  form  (No.  1).] 


(No.  8). 

THE  jurors  for  our  lord  the  Kinf^  upon  their  oath  prt'sent,  that 

of  i^t'.,  on  .V''.,  leith  force  ami  arms,  at  SfC,  unlaufnlltf,  vtaliciouxly,  i 
nn\h/,  did  cause  a  lar^^e  qniintitti  of  watt  r  to  be  conveyed  into  a  certttiu  m> 
I  "  into  any  mine,  or  into  any  subterraneous  pntisa^e  commuuicatiiif;  til 
of.!,  li.  there  ttituate,  with  intent  thereby  then  and  thtrefelouitnuly  tod, 
destroy  [or,  to  hit.dt  r  nr  delay  the  working  f//"]  the  said  mine  :  to  the  gr€\ 
of  thr  soid  ./.  li.,  u'^aimt  the  f-rm  of  the  statute  in  such  i\i,ye  madr  and  pre 
a*iainst  the.  prace  fj  our  said  lord  the  King,  his  crown  and  dignity,  Tf  1 
consist  in  the  obstruction  of  nn  airway,  (S:c.  a  second  count  may  be  addc 
^penally  tlie  mode  of  obstruction,  and  add  other  counts  as  the  ea$e  niav  9 


VIll.] 


Injuries  to  River  Banks,  8fc. 


731 


(No.  d). 

Commencement  as  usual,  as  ante,  p.  259,  form  (No.  1).]— oii^^.,  ai  4^.,  unlawfiMjf, 
fnaliciously,and  feUmioutly  did  pull  domm  ["poll  down,  fill  up,  or  obstruct,"]  a  eer- 
tain  airway t  [*'  airway,  waterway,  drain,  pit,  level,  or  shaft,'* J  of  and  belonging  to  a 
certain  mine  of  A.  B,,  there  titnate,  wUh  intent  thereby  feloniously  to  damage  and 
destroy  [or,  to  hinder  and  delay  the  toorking  t^"]  the  said  mine:  against  the  form  <ff 
the  statute  in  that  ease  made  and  provided.  And  you,  the  said  keeper,  j-c.  [Con- 
clude as  usual,  antet  p.  259,  form  (No.  1).] 

An  indictment  for  such  offence  may  be  readily  framed  from  this  form. 


INJURIES  TO 

mwEg. 

Commitment  for 
fining  up,  &C. 
shafts,  Ac.  oi 


Commitment  toe 
dastroyfaiff,  Ac 
cngfaMi,  £c.used 
in  mines. 


(No.  10). 

Commencement  as  usual,  antet  p.  259,  form  (No.  I).] — on  SfC,,  at  SfC^  a  certain 
[ateam'\  engine,  the  property  of  A,  B,,  being  an  engine  for  the  sinking,  draining,  and 
working  of  a  certain  mine  of  the  said  A,  B.,  there  situate,  [**  any  steam  engine  or  other 
engine  for  sinking,  draining,  or  working  any  mine,  or  any  ituth,  building,  or  erection 
Qaed  in  conducting  the  business  of  any  mine,  or  any  bridgie,  vraggonway,  or  trtmk,  for 
conveying  minerals  from  any  mine,"]  unlawfully,  maliciously,  and  felomously,  did 
pull  down  and  destroy  [or,  did  damage,  with  intent  then  and  there  feloniously  to  dis- 
stroy  the  said  engine,  and  to  render  the  same  useless"] :  against  the  form  of  the  sta- 
tute tn  such  case  made  and  provided.  And  you,  the  said  keeper,  S[C  [Conclude  at 
usual,  ante,  p.  259,  form  (No.  1).] 

(No.  11). 
THE  jurors  for  our  lord  the  King  upon  their  oath  present,  that  C.  D,,  late   IndlctmeDt  for  a 


qfS^;  on  Sfc.,  with  force  and  arms,  at  8fc,,  a  certain  {ste«tm\  engine,  the  property  rf  ^^ 
A,  B.,  then  and  there  being  an  engine  for  the  sinking,  draining,  and  workitg  of  a  e»r- 
tain  [coal]  mine  of  the  said  A,  B,,  there  situate,  unlawfully,  maliciously,  and  felonious* 
fy  did  pull  down  and  destroy,  [or,  did  damage,  with  intent  thereby  then  and  there 
Jeloniously  to  destroy  and  render  useleu,]  the  said  engine;  to  the  great  damage  of  (he 
eaid  A.  B.,  against  the  form  of  the  statute  in  such  case  made  and  provided,  and  agahut 
tie  peace  of  our  said  lord  the  King,  his  crown  and  dignity,  £  Add  other  counts  as  the 
may  suggest] 


VI.  Inftirte  6b  Ufottw. 

The  8th  section  of  the  7  &  8  Geo.  IV.  c.  30,  relates  to  iztjuries  done  by  itOnriM by  rioters, 
rioters.    This  offence  will  be  more  fully  considered  under  title  llUot»  poei, 
Vol.  V.  p.  280;  and  see  tmte,  l^nnHrcD,  p.  284. 


VII.  Snfttties  to  ^fiig%f  SSttdto,  Sa 

The  9th,  10th,  and  11th  sections  of  the  7  &  8  Geo.  IV.  e.  30,  and  the  iiUariestoshipB, 
1  &  2  Geo.  IV.  c.  75,  s.  11,  15 ;  and  1  &  2  Geo.  IV.  c.  76,  relating  to  of-  ""^^^  ^^ 
fences  concerning  ships,  wrecks,  &c.,  will  be  more  aptly  considered  under 
title  S(il»,  SRndis,  post,  Vol.  V. 


VIII.  Infunes  to  33anfcs,  ^c.^  of  ^a&y  Wbm^  ODanatei  kt. 

The  7  &  8  Geo.  IV.  c.  30,  s.  12,  enacts,  "  That  if  any  person  shall  un-  Dcstxoyingany 
lawfully  and  maliciously  break  down  or  cut  down  any  sea  bank,  or  sea  wall,  J^Jj'J^^^^ilver 
or  the  bank  or  wall  of  any  river,  canal,  or  marsh,  whereby  any  lands  shall  or  casaL     ' 
be  overflowed  or  damaged,  or  shall  be  in  danger  of  being  so,  or  shall  un- 
lawfully and  maliciously  throw  down,  level,  or  otherwise  destroy  any  lock, 
aluice,  flood-gate,  or  other  work  on  any  navigable  river  or  canal,  every  such 
cyfiender  shall  be  guilty  of  felony,  and,  being  convicted  thereof,  shall  be 
liable,  at  the  discretion  of  the  Court,  to  be  transported  beyond  the  seas  for 
life,  or  for  any  term  not  less  than  seven  yean,  or  to  be  impriioned  for  any 


I 

0 


732  iftUdidous  {ntuifes  to  ^^ropnts. 

iNJUHiBB  TO     term  not  exceeding  four  years;  and,  if  a  male,   to  be  once,  twice,  o 
BANKS,  &c.       publicly  or  privately  whipped  (if  the  Court  shall  so  think  fit)  in  add 
I  such  imprisonment. 

Removing  the  '*  And  if  any  person  shall  unlawfully  and  maliciouHly  cut  off,  drai 

lMTi"jr"^w*        remove  any  piles,  chalk,  or  otlier  materials  fixed  in  the  ground,  a 
duinK Anyiiamafp)    for  seairing  any  sea  bank,  or  sea  wall,  or  the  bank  or  wall  of  or 
^  tA  obstruct  the  nm-   ^anal,  or  marsh,  or  shall  unlawliilly  and  maliciously  open  or  draw 

oc  cuiaL  ilood-gate,  or  do  any  other  mjury  or  mischief  to  any  navigabU* 

1  canal,  with  intent  and  so  as  thereby  to  obstruct  or  prevent  the  carr 

completing,  or  maintaining  the  na\igatioii  thereof,  ever\'  such  uffexii 
be  guilty  of  felony,  and,  being  convicted  thereof,  shall  ^c  liable,  at 
cretion  of  the  Court,  to  be  transported  beyond  the  seas  for  the  term 
years,  or  to  be  imprisoned  for  any  tenn  not  exceeding  two  3-ean ; 
male,  to  be  once,  twice,  or  thrice  puhlicly  or  privately  whipjied,  (if  tl 
shall  so  think  fit),  in  addition  to  such  imprisonuieuL" 
See  the  General  Clauses^  ante,  p.  722,  723. 

The  offence  must  be  stated  in  tlie  indictment  to  liave  been  done  " 
fully  and  maliciously."  Bee /{.v.  Turner^  R.^Ai.  C  C  239. 


J 


(No.  12). 
rammkmcnt  for  Commencement 08  usual,  as  ante^y,  259,  form  (No.  1 ).] — on  ^c,  at^.. 


(Tammumcnt  mr  Uoromencement  as  usual,  as  ante,  p.  ZO'J,  form  ^  iSo.  J  ;. J — on  ^-c,  at  4tr., 

jjj,^^|j[j^*  ***  "'    part  of  the  bank  of  a  certain  [river"]  ["  any  sea  bunk,  or  sea  wall,  or  the  haul 

of  any  river,  canal,  or  marsht"]  culled  the  ,  there  sifttafe,  unluu/uUitt  9u 
and  frioniouslif  did  break  doum  and  cut  dowHf  by  means  tv/ierfvf  certain  la* 
county  of  were  then  and  there  [in  danger  of  bt*ing'\  ovrrjtotrcd  and  ti 

against  the  form  of  the  statute  in  that  case  made  and  provided,  And  yo^ 
keeper,  SfC*   [Conclude  as  usual,  ante,  p.  259,  form  (No.  1).] 


(No.  13). 


Iniilrtmcntfbra  "—^  THE  jurors  far  our  lord  the  King  upon  their  oath  present,  that  C 

likculfcncc.  <jf  4r.,  on  ^c,  with  force  and  armst  at  Sfc,  aforesaid,  a  certain  part,  to  «7, 

in  IfHgth  and  feet  in  breadth,  of  the  bank  of  a  certain  river  [iiccordinjr  to 
eaUcd  the  ,  three  sitnatv,  unlawfully,  maliciouslij,  aufiffluniousiy  UH  in 
and  cut  dnicn;  l/if  means  whereof  certain  lands  were  thru  ami  then'  ''.in  n 
beiuy]  overfnwcd  and  dmna^cd:  against  tht  form  (f  the  stutnte  in  that  ca^t  1 
prorided,  and  against  the  jn'ace  of  our  said  lord  the  Kir/^,  his  criMi  u  aikJ 
[Add  other  couuUj  u.s  the  ca^e  inuy  hug;^t>t.] 


(No.  II). 

(  oniinltmnit  (br  Coinniencenient  us  usu.il,  ante,  p.  OoU,   form  (No.  1).] — on  Sfc.^  at  Sfy\,  \ 

lU-stroylnjr  l<K-ks,       ^^.jj.    [«•  lock,  sluice,  flood-«Mtc,  or  other  work,  on  any  iiaviciiblo   riM-r  or 
rives, &c.  **"  "  inmugable  rirer,]  called  the  ,  there  situate  and  Oein^^  nnlaufh, 

ciouslij,  and  fcloniou&lij  did  throw  down,  level,  and  destroy  :  a^tiinst  the  J'f 
statute  in  that  vase  made  and  provided.  And  yon,  tfte  said  keejicr,  Sfv,  ■  I 
as  usual,  as  ante,  259,  form  (No.  1).] 

An  indictment  for  tliis  offence  may  be  readily  framed  from  tliLs  Cirm. 


(No.  15). 


('fitnmltmciit  fiw  CommcTuemcnt  as  usual,  ante,  p.  259,  form  (No.  1 ).] — on  S^c,  at  Sec. ,  ten  f. 

niiKivingiiilfii.Aic.    and  there  fired  in  the  ground,  and  then  and  there  used  for  serririnu  the  h 

rivS!  jIcTTnk!!.'*     c«T/«/M   [wivigahle  river,]   ealle  i  the  .  [see    the   words   t.f  tiu-   --ct, 

^  *  *    '         **       there  situate,  then  and  there  unlawfilh/,   maliriuuslti,  and  fetouiously  did  «; 

and  rcntifve  [•*  cut  ofl*,  draw  up,  or  remove"]:  against  the  form  of  the  st 

that  caAC  made  and  provided.  And  you,  the  said  keeper,  ^-c.      [('oncludc  ji«  i 

An  indictment  for  this  oftence  may  be  readily  framed  from  this  lorui. 


(No.  16). 

<'onimlimfnt  for  Comuienrcment  as  usual,  ante,  259.  form  f No.  1 ).]  —  un  .^r.,  at  Syc,  uuhtufuH 

o|Hniiiig,iScc.lliMxl-   tiifusly  and  feloniously  did  ojH-n  and  draw  up  a  eertuinfivu*/-gute,  there  *itKtti 


/ 


XII.]  Injuries  to  Turnpikes,  8fc.  733 

heUmgmg  to  a  certain  [navigahU  river]  called  the  ,  [♦*  open  or  draw  up  any      injuries  to 

flood-gate,  or  do  any  oUier  injury  or  mischief  to  any  navi^ble  river  or  canal/'J  with  turnpikes,  &c. 

intent,  and  so  as  thereby  then  and  there  feloniously  to  obstruct  and  prevent  the  car^  «te«of  anavl- 

rying  on,  completing,  and  maintaining  the  navigation  of  the  said  [river'] ;  against  the  ^ible  river,  &c 
farm  cf  the  statute  in  such  case  made  and  provided.     And  you,  the  said  keeper,  ^e. 
[Condude  as  usual,  as  ante,  p.  259,  form  (No.  1).] 

An  indictment  for  this  offence  may  be  readily  framed  from  this  commitment 


IX.  Iniuries  to  33r(0ges. 

The  7  &  8  Geo.  IV.  c.  30,  8.  13,  provides  against  offences  of  this  nature,  Injuries  to  bridges. 
and  has  been  already  noticed  under  title  )drillg<9,  ante,  Vol.  I.  p.  510, 513. 


X.  Infttries  to  'STnmpflke  ffiates,  ict. 

The  7  &  8  Geo.  IV.  c.  30,  s.  14,  enacts,  **  That  if  any  person  shall  un-  Destroying  a  tom- 
lawfully  and  maliciously  throw  down,  level,  or  otherwise  destroy,  in  whole  |Siue*2c.*°'^" 
or  in  part,  any  turnpike-gate,  or  any  wall,  chain,  rail,  post,  bar,  or  other 
fence  belonging  to  anv  turnpike-gate,  or  set  up  or  erected  to  prevent  pas- 
sengers passing  by  without  paying  any  toll  directed  to  be  paid  by  any  act 
or  acts  of  Parlmment  relating  thereto,  or  any  house,  building,  or  weighing- 
engine,  erected  for  the  better  collection,  ascertainment,  or  security  of  any 
raoi  toU,  every  such  offender  shall  be  guilty  of  a  misdemeanor,  and,  being 
convicted  thereof,  shall  be  punished  accordingly." 

See  the  General  Clauses,  ante,  722,  723. 

See  further,  emte,  Iligf^fnafiS,  p.  201. 

The  offence  must  be  stated  in  the  indictment  to  have  been  done  **  unlaw- 
fbDjr  and  maliciously."    See  It.  v.  Turner,  JR.  ^  M,  C.  C.  239. 


(No.  17). 

Commencement  as  usual,  ante,  259,  form  (No.  1).] — onljfc,,  atS[C,,  in  thesaid  county,   commttment  for 
a  [or,  part  of  a]  certain  turnpike-gate  ["  in  whole  or  in  part,  any  turnpike-gate,  or  any  dflstroylng  a  turn- 
wall*  chain,  rail,  post,  bar,  or  other  fence,  belonging  to  any  turnpike-gate,  or  set  P^*'ff^<  ^^ 
up  or  erected  to  prevent  passengers  passing  by  without  paying  any  toll  directed  to 
be  paid  by  any  act  or  acts  of  Parliament  relating  thereto;  or  any  house,   building, 
or  weighing  engine  erected  for  the  better  collection,  ascertainment,  or  security  of 
any  such  toll,"]  there  situate,  unlawfully  and  maliciously  did  throw  down^  level,  and 
destroy  ["  throw  down,  level,  or  otherwise  destroy,  in  whole  or  in  part"] :  against 
the  form  of  the  statute  in  such  case  made  and  provided.    And  you,  the  said  keeper, 
SfC.    [Conclude  as  usual.] 

An  indictment  for  this  oCfence  may  be  readily  framed  from  this  form  of  com- 
ndtment 


XI.  Infttrfng  §[%%  anb  breaking  boton  Jpte]^  ^nttSi  to. 

The  7  &  8  Geo.  IV.  c.  30,  s.  15,  provides  against  this  offence;    and  Ffah,  ilab-poiiiis» 
has  been  already  considered  under  title  £iSk%  VoL  II.  ^^ 


XII.  laflling  or  inaimfng  OTattk. 

The  7  &  8  Geo.  IV.  c.  30,  s.  16,  provides  against  this  offence,  and  has  KQUng  or  malm- 
been  already  considered  under  title  rfattU,  Vol.  I.  p.  567.  ^  ««^ 

And  see  the  3  Geo.  IV.  c.  71,  as  to  the  ill  treatment  of  cattle,  anU,  CDottlf, 
Vol.  I.  p.  569. 


XIIL  ^ng  <S)iop3,  ^tat)(5,  p:»ea4,  &rt.  I 

Tub  7  &  8  Gen.  IV.  c.  30,  a.  17,  providd  o^hut  ih«e  oObMC*;  «ttdj 
have  been  already  coDiideii^  under  litlc  Valuing,  YuL  1.  p.  540b 


XIV.  Infnrfns  l^i^bfnlis. 

Tbe  staL  7  &  8  Geo.  IV.  c.  SO,  b.  18,  ciucU,   «  That  if 
unlawfully  suil  uialiciou«ly  cui,  or  oLltertruc  di^stroy,  an  v  b 
-TKi  poles  tn  any  pUzitatiou  of  hops,  every  auch  oflVnder  shall 
\any,  and,  being  convicted  tbereor,  »hm  be  liable,  nt  tbe    " 
Court,  to  be  transported  beyond  the  seas  for  life,   or  for  any  lana  i 
than  seren  years,  or  to  be  imprisonedfbruiy  term  sot  exeec^ngfiMW 
aui,  if  a  male,  to  be  once,  twice,  or  thrice,  publicly  or  private^  >li^ 
&e  Court  sWI  BO  think  fitj  in  addition  to  such  imprieointaMit. 

See  the  Geaerat  Ciauie;  ante,  p.  722,  723. 

Hie  oStncc  must  be  staled  in  the  indictment  to  have  been  infat"' 
!h^^y  and  mah'doUBlj."    Sec  B.  v.  Tunter,  R.  ^  M.  C.  C.  239. 


(No.  18). 
Comintiircineiil  bi  ububI,  imle,  p.  SSP,  fbna  (Ko.  !)._ 
Atd]  hopbinHi,  iht  praprrly  ef  ime  A,  B,,  Mn  ami  thm  g rowiag 
Uin  fdantalion  iff  hopt.  qfihe  laid  A,  B,,  Ultra  nfiu'      -     '      '  " 
fitoiii(milj/  did  ™(  and  dtilroy,  ["  rut  or  othemwe 
Mr  ttnlMt  in  that  raw  madt  aiid  preddtd,     Arti 
dnde  B*  uiiuU,  ante,  p.  SSP,  fiinn  (No.  1).] 


Z3&.  i 

edettray,  ji   ^aimtai/irmt 


(No.  »). 
ir  loni  tft(  Xii^  apsn  thtir  oath  prctent,  thai  C.D.Ui4 
I  arsu,  at  ^,  errlain  kapbindt,  la  ml.  [aw  1>«MJ  »•■ 
MmUtl^  p")firli,^imi  J.B..tlien  and  tStrt  grnwlag  OH  potet  »  «  nrfoi*  fM 


MmUtl^  p")firli,^imi  J.B..tlien  and  tStrt  grnwlag  OH  potet  »  «  nrfoi*  fM 
Om  ef  Acpi  ff  Ur  laid  A.  B..  thm  liluaU,  tbm  a«dlbm  tadm^aOf,  iwhfc^ 


iddctlnji.  ["cutor  wherwwe  deilray,"J  nj«<i< fcjfa 

FKn  cuM  madt  and  prarUed,  aid  againit  IMf  ptantf "*" 

m  oarf  ((^•'Jt.    [Add  Mh0  o(     - 


^^Sl 


f 


XV.]  Injuring  Trees  in  Parks,  Gar  Jem,  ^c. 

i)ouiids),  shall  be  guilty  of  felony,  and,  beine  conyicted  thereof,  shall  be  U»- 
ble  to  any  of  the  punishments  which  the  Court  may  award  fcnr  the  felony 
hereinbefore  last  mentioned." 

See  the  General  Clautet,  ante,  p.  782,  723. 

Though  a  tree  be  not  totally  destroyedy  yet  if  it  be  cut  or  broken,  so  as  to 
be  materially  iniared,  that  is  sufficient  to  bring  the  case  within  the  statute. 
Taylor*  case,  A.  ^ R,  373. 

As  to  the  construction  of  the  word  ''  adjoininf,"  &c.  see  ante^  p.  565. 

As  to  stealing  trees,  see  title  ICarctiiQ,  Vol.  III.  p.  565. 

The  offence  must  be  stated  in  the  indictment  to  have  been  done  "  unlaw- 
fully and  maliciously."     See  R.  v.  Turner,  K^M.C.  C.  239. 
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(No.  20). 

Commencement  as  usual,  ante,  p.  259,  form  (No.  1).] — on  S^e^  at  ij^t  in  a  Mr-   Commitment  for 
tain  park,  [^  any  park,  pleasure-ground,  garden,  orchard,  or  avenue,  or  any  ground   damacfaig  trees, 
adjoining  or  belonging  to  a  dwelUng-house,"]  of  A.  B.  there  ntuate,  [one  beech  ta*pMkjrAc.^  "* 
tree,'}  [**  the  whole  or  any  part  of  any  tree,  sapling,  or  shrub,  or  any  underwood, 
respectively  growing  in  any  park,"]  the  property  of  the  said  A,  B,,  im  the  said  park 
th^  and  there  growing,  then  and  there  unlawfully,  maUeioushf,  and  fekmiously  did 
cut  and  damage,  ['*  cut,  break,  bark,  root  up,  or  otherwise  destroy  or  damage,"] 
thereby  then  and  there  doing  injury  unto  the  said  A.  B.,  to  an  awuntnt  exceeding 
the  sum  of  one  pound,  to  wit,  to  the  amount  of  the  sum  of  [two']  pounds:  against  the 
form  of  the  statute  in  that  case  made  and  provided.    And  you,  the  said  keeper,  S^e* 
[Conclude  as  usual,  ante,  p.  259,  form  (No.  1).] 


(No.  21). 
THE  jurors  for  our  lord  the  King  upon  their  oath  present,  that  C,  D.,  late  of  Indictment  for 


4'C.,  on  Sfc,  with  force  and  arms,  at  .jr.,  [one  beech  tree,"]  ["  the  whole  or  any  part  of  Ukeoflfence. 
any  tree,  sapling,  or  shrub,  or  any  underwood,  respectively  growing  in  any  park,"] 
the  property  of  one  A.  B.,  then  and  there  growing  in  a  certain  park,  [**  any  park, 
pleasure-ground,  garden,  orchard,  or  avenue,  or  in  any  ground  adjoining  or  be- 
longing to  a  dwelling-house,"]  of  the  scud  A.  B.,  then  and  there  unlawfully,  maU^ 
cionsly,  and  feloniously  did  cut  and  damage,  ["  cut,  break,  bark,  root  up,  or  other- 
wise destroy  or  damage,"]  thereby  then  and  there  feloniously  doing  injury  to  the  said 
A,  B,,  to  an  amount  exewding  the  sum  of  one  pound,  to  wit,  the  amount  ^[two^  pounds, 
to  the  great  damage  of  the  send  A.  B, :  against  the  form  of  the  statute  in  such  ease  made 
emd  provided,  and  against  the  peace  of  our  said  lord  the  King,  his  crown  and  dignity* 
[Add  other  counts  as  the  case  may  suggest.] 


(No.  22). 

Commencement  as  usual,  ante,  p.  259,  form  (No.  1).]— on  ^,  at  8fC,,  in  a  eer*  Commitment  for 
imn  close  of  A,  B.,  there  situate,  [one  beech  tree,'}  ["  the  whole  or  any  part  of  any   ^JSJJ'^JiSSSJ--, 
tree,  sapling,  or  shrub,  or  any  underwood,"]  the  property  tf  the  said  A,  B,,  then  ^"'^  "*        ^'^' 
and  there  growing  in  the  said  close,  the  said  close  not  being  a  park,  pleasure-gromul, 
garden,  orchard,  or  avenue,  or  any  ground  adjoining  or  belonging  to  any  dwelUng- 
hoHse,  unlawfully,  maliciously,  and  feloniously  did  cut  and  damage,  [^  cut,  bresk, 
bark,  root  up,  or  otherwise  destroy  or  damage,"]  thereby  then  and  there  doing  in- 
jury unto  the  said  A.  B.,  to  an  amount  exceeding  the  sum  of  five  pounds,  to  wit,  the 
amount  of  the  sum  of  [ten"]  pounds,  against  the  form  of  the  statute  in  that  case  made 
and  provided.    And  you,  the  said  keeper,  Sfc,     [Conclude  as  usual,  ante,  p.  259, 
form  (No.  1).]  

(No.  23). 

THE  jurors  for  our  lord  the  King  upon  their  oath  present,  that  C.  D.,  late  of  Indictment  for  a 

gfC.,  on  Sfc,  with  force  and  arms,  at  SfC.,  aforesaid,  in  a  certain  close  of  A.  B.,  there  **•  otRsace. 
situate,  (the  said  close  not  being  a  park,  pleasure-ground,  garden,  orchard,  oraoenue, 
or  any  ground  adjoining  or  behnging  to  any  dwelMng'-house),  two  beech  trees,  [**  the 
whole  or  any  part  of  any  tree,  sapling,  or  shrub,  or  any  underwood,"]  the  property 
rf  the  said  A.  B,,  then  and  there  growing  in  the  said  close,  then  and  there  unlawfully f 
maliciously,  and  feloniously,  did  cut  and  damage,  ["cut,  break,  bark,  root  up,  or  othez^ 
wise  destroy  or  damage,"]  thereby  then  and  there  feloniously  doing  injury  unto  the 
said  A,  B.,  to  an  amount  exceeding  the  sum  of  jive  pounds,  to  wit,  to  the  amount  of 


aitaaHt  not  excMdins  si,  m  lo  die  jiHllee  ^ 
**_"•  eoDTided  dull  aftonnidi  ba  gii%  4| 

0^"^       ennrietad  Ibenat  in  Hka  mmMr,  eva 


rxctvdlfig  IvdiB 


oABGebeoonuiuttad  to  the  eonunoii  | 
kapt  to  liard  labom  for  taeh  tann,  tu 
aa  the  oonrkting  justice  AtH  think  fH 
And  If  cmTiciad      ''^  place  befbra  two  juatice*,  they  i 
iK«>nnn>]n«kii^  male,  to  be  OQce  or  twiea  pDUicIjr  ar  p 

Wh[pp[llC.  gf  f„^   ^y,   f^Qj   tJ,^  ,^g   gf     „^    ^ 

Third  uOtaK        conncted  ihall  aftenrarfi  comndt  aM 

■hall  be  deemed  guilty  <^  fefaay,  m 

PcLniT,  *e.  liable  to  any  rf the  p    '  "^       .   -.-■ 


SeelheOcMTol  Claiutt,mU,t.  IS 

Sc*  obaervationa  on  die  19di  icctU 

The  c^ence  miut  be  itated  to  hairi 

onily."    See  Av.  Tiinur,  B.  ^M.  C, 

TheSTihwctiMeftbeTftBaaOilV.  a 


BBdnvood,'*]  Uufrtf 
naf*,"]  MnwlyaM  aatf  Am 


tnm  I-  Utjm-  mt  ■■•■  bhui  mwaa 

mt       ,[a«llbn««p<i*t«nliBl 
MbM  fte  mU  MRN  ataU  It  «■■■ 

■ftW;  la  la  fr.  >*■  y**  aaiii'*^  g 


INJUHIWO 
TREES,  ftC. 


CooTlctioa  fbr  a 
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(No.  25). 

Proceed  as  In  the  last  form  to  the  f  and  then  thus :] — jitid  it  is  now  proved  before 
me,  the  said  J.  P.,  that  the  said  C.  D.  uhu  heretofore,  on  SfC,  duly  convicted  before 
,  one  of  his  Majesty* s  justices  of  the  peace  for  the  county  of  ,for  that  he  the 
Moid  C,  D,f  on  SfC,  at  ^c,  [one  ash  tree,']  the  property  of  A.  B,,  then  and  there  groW" 
ing,  unlawfully  and  maliciously  did  cut  and  damage,  thereby  then  and  there  doing 
injury  unto  the  said  A,  B.,  to  the  amount  of  one  shilling  at  the  least,  to  wit,  to  the 
amount  of  [three"]  shillings,  against  the  form  of  the  statute  in  that  case  made  andpro^ 
vided;  and  the  said  C.  D,  wtu  thereupon  adjudged,  for  his  said  last-mentioned  of" 
fence,  to  forfeit  and  pay  the  sum  of  [fiw]  pounds,  over  and  above  the  amount  of  the 
Mosd  last-mentioned  injury,  so  done  as  last  aforesaid,  and  the  further  sum  of  [three^ 
ahilUngs,  being  the  amount  of  the  said  last- mentioned  injury,  and  also  to  pay  the  sum 
qf  shillings  for  costs,  and,  in  default  of  immediate  payment  of  the  said  sums,  to  be 
imprisoned  in  ,  and  there  kept  to  hard  labour  for  the  space  of  calendar  months, 
unless  the  said  sums  should  he  sooner  paid,  I,  the  said  J,  P.,  do  therefore  adjudge 
the  smd  C,  D.,  for  such  his  said  second  offence,  of  which  he  is  now  convicted  <u  aforC' 
said,  to  be  imprisoned  in  the  ,  and  there  kept  to  hard  labour  for  the  space  of 
[twehe']  calendar  menths*.  Given  under  my  hand  and  seal,  the  day  and  year  first 
above  mentioned.  ,  p 

*  If  whipping  form  part  of  the  punishment,  proceed  as  in  the  above  form  to 

the  asterisk,  and  then  thus :]  and  also  that  the  said  C.  D,,  after  the  expiration  of 

four  days  from  the  date  hereof,  and  before  the  expiration  of  the  said  term  of  impri" 

eonment,  shall  be  [twice  privately]  whipped.     Given  under  our  hands  and  seals,  the 

day  and  year  first  above  mentioned,  ,  p 

S.T. 

(No.  26). 
Commencement  as  usual,  ante,  p.  259,  form  (No.  1).] — on  8fC,,  at  Sfc,  one  birch 
tree,  [•*  the  whole  or  any  part  of  any  tree,  sapling,  or  shrub,  or  any  underwood,"]  ^^^^^ 
the  property  of  A.B.,  then  and  there  growing,  unlawfully,  maliciously,  andfeUmioms^  SSewnoStt  of  I «. 
did  cut  and  damage,  thereby  then  and  there  doing  infury  unto  the  said  A.  B,,  to  the 
asaount  of  one  shilling  at  the  least,  to  wit,  to  the  amount  of  [two]  shilUngs,  against  the 
form  of  the  statute  in  that  case  made  and  provided;  he  the  said  C.  Z).  having  previous^ 
ly  been  twice  convicted  of  the  like  offence.  And  you,  the  stud  keeper,  SfC»  [Conclude  as 
ante,  p.  259,  form  (No.  1).]  


Commitment  for 
a  third  oflbooefai 


(No.  27). 

— ^—  THE  jurors  for  our  lord  the  King  upon  their  oath  present,  thai  C.  D,,  late 
efi^.,  on  4^.,  at  dfc.,  was  duly  convicted  before  J.  P.,  one  of  his  Mqfesty's  justices  of 
the  peace  in  and  for  the  said  county  of  ,  for  that  he  the  said  C,  D,  on  Sfc.  [proceed 
as  in  the  first  conviction,  to  the  words,  against  the  form  of  the  statute  in  that  ease 
tmade  and  provided,  inclusive] ;  and  the  said  C.  D.  was  thereupon  then  and  there  ad' 
fudged  by  the  said  J.  P.,  for  his  said  offence,  to  forfeit  and  pay  $fc.  [here  state  the 
SM^udication  in  the  first  conviction  in  the  past  tense].  And  the  jurors  qforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  the  said  C,  D.,  being  so  convicted  ae 
g^foresaid,  rfterwards,  on  SjfC.,  at  4^.,  was  duly  convicted  before  S,  T.,  one  of  his  Ma- 
jaety*s  justices  of  the  peace  in  and  for  the  said  county  of  ,  for  that  he  the  said  C  Z>. 
CM  ^  [setting  out  the  second  conviction  in  the  same  manner  as  the  first  is  above 
directed  to  be  set  out,  and  then  proceed  thus:]  And  the  jurors  aforesaid,  upon  their 
otUh  qforesaid,  do  further  present,  that  the  said  C.  D.,  late  cf  Sfc,  being  so  twice  com- 
vieted  as  aforesaid,  afterwards,  on  S^c,  at  8[C.,  [one  other  birch  tree,]  the  property  of 
S,  F.,  in  a  certain  close  there  situate  of  the  said  E.  F.,  then  and  there  growing,  unlaw* 
fully,  maliciously,  and  feloniously  did  cut  tmd  damage,  thereby  then  and  there  doing 
issfury  unto  the  said  E,  F.  to  the  amount  of  one  shittijtg  at  the  least,  to  wit,  to  the 
amount  of  [two]  sfUlUngs ;  against  the  form  of  the  statute  in  that  ease  made  and  provid- 
gd,  and  against  the  peace  of  our  said  lord  the  King,  his  crown  and  dignity,  [Add  other 
counts  as  the  case  may  suggest]. 


Indictment  for  a 
like  oflfcnctw 


XV II.  Sn|uring  Fegetable  $rotmtttom  to  C&atDrni0»  So. 

The  Stat  7  &  8  Geo.  IV.  c.  30,  a.  21,  enacts   **  That  if  any  person  shall  ^^^^"^^j^^^^jS^^ 

unlawfully  and  maliciously  destroy,  or  damage  with  intent  to  destroy,  any  2^     svdcns, 

plant,  root,  fruit,  or  vegetable  production,  growing  in  any  garden,  orchardi  ritvtoBtoco, 
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Summary  convic- 
tion. 

Six  monihs  im- 
prUonment. 

Or  juKtlrcmay 
onitra  iwtialty  not 
«KrcediiiR  i^U. 
above  the  value. 

Second  offence. 
Felony. 


iVlalmous  Snfurics  to  ¥^t^-  I 

mirsory  pround,  hothouse,  precnhousc,  or  conaer^-atory,  even'  such  ofi 
heiug  con\ictc*d  thereof  hcfore  a  justice  of  the  peace,  shull,  at  the  dis* 
of  the  justice,  eitlier  lx»  coniinittcd  to  tlic  couinioii  gat»l  or  Iiuusc-  of  * 
tion,  there  to  he  imprisoned  only,  or  to  be  imprisoned  and  kept  to  h; 
hour,  for  any  tcnn  not  exceeding  six  calendar  months,  or  else  «h;il! 
and  pay,  over  and  above  the  amount  of  the  injury  done,  such  sum  of  e 
not  exceeding  20/.,  as  to  the  justice  shall  seem  meet;  and  if  any  pt'i 
convicted  sliull  afterwards  commit  any  of  the  said  oflTences,  such  oi 
shall  be  deemed  guilty  of  felony,  and,  being  convicted  thereof,  shall  be 
to  any  of  the  punishments  whicli  the  Court  may  award  for  the  felony  1 
before  last  mentioned."    Sect.  20,  ante,  p.  736. 

See  the  General  Clauses,  ante,  p.  722  to  726. 

As  to  stealing  these  articles,  see  title  ICBrcniQ,  ante,  565,  566. 

The  offence  must  be  stated  to  have  been  done  ''  unlawfully  and  mal 
ly."    See  R.  v.  Turner,  R,  ^  M.  C.  C.  239. 


■  I 


(^nivlction  for 
niallrhnuly  tie- 
etroylng,  Jcr. 
)*ldnt«,  fViiit,  iiC. 
growing  In  a  ^i- 
iien. 


(■rtmmitinrnt  for 
A  ^«ocnn^l  ulT*  lut*  in 

]il-iiits,  •.>Ec.  in  a 


4 

4 


(No.  28). 

The  27th  section  of  the  7  &  8  Geo.  IV.  c.  30,  prescribes  the  fonnal  parti  oft) 
viction,  sec  ante,  p.  725.  State  the  offence  thus:] — -for  that  he  the  said  C.  D^ 
[four  vine  plants,']  ["any  plant,  root,  fruit,  or  vegetable  production,"]  /Aep 
of  A.  B  ,  then  and  there  growing,  in  a  certain  garden  ['*  garden,  orchard,  nt 
ground,  hothouse,  greenhouse,  or  conservatory '*]  of  the  said  ^-i.  B.,  then  i 
then  and  there  in  the  said  garden  unlawfully  and  maliciously  did  deslrojf,  [ 
damage,  with  intent  then  and  there  to  destroy  the  same,']  thereby  doing  in;** 
the  said  A.  B.,  to  the  amount  of  [one  pound;]  against  the  form  of  the  statute  i 
case  made  and  provided:  I,  the  said  J.  P.,  tio  therefore  adjudge  the  *aid  C.  /)- 
said  offenec,  to  l>e  imprisoned  in  the  ,  [and  tfierc  kept  to  hard  lahour]. 

space  of  [six]  calendar  montJu.     Gi'vn  under  my  hand  and  seal,  the  day  a% 
first  above  mentioned.  , 

Or,  "  /,  the  said  J.  P.,  do  therefore  adjudge  the  said  C.  D.,  for  his  said  <ft 
forfeit  and  pay  the  sum  of  [ttoenty]  pounds,  over  and  above  the  amount  of  the 
so  done  as  aforesaid,  and  the  further  sum  of  [one  pound,"]  being  the  amount  nftl 
injury^  and  also  to  paij  the  sum  if  shilliNits  for  cosfji*,  and,  in  dttnKlt   f 

diatr  jxi'/tncn!  of  Ih*-  said  stiini,  to  fie  imprisotieJ  in  the  ,  [nuJ  thrW  An-.'  ( 

labour]  fur  tht-  space  of  (a)  raleudar  nionth^^  unless  the  saiti  xntns  shail  h^ 
j)aid;  ami  I  direct  that  the  said  sum  of  twenty  puund.i  shall  he  ftaid  tu  K.  F. 
aforesaid,  in  Ufhich  the  said  offence  was  committed,  to  be  by  him  applii-^a 
ing  to  the  directions  of  the  statute  in  that  ease  made  and  provided,  airi  that  i 
sum  of  one  {unind  shall  be  paid  [to  the  suid  E.F.;  or,  if  the  owm-r  h.n-c  Wi 
aniiiu'd  in  proof  of  the  f)rtoni'c,  tlicn  thus:  also  to  the  naid  K.  /'.,  ./.  J5.,  /4? 
of  the  said  plants,  having  been  examined  in  proof  of  the  ojfcnrc  »fures.iiii' : 
order  that  the  said  sum  of  shillings  for  costs  shall  be  paid  to  ,   [ihe 

plciinantj.      Given  under  my  hand  and  seal  the  day  and  year  first  tibove  nunt, 

J 

•  If  time  he  plven  for  payment  of  the  pen.ilty,  Sec.  then  proceed  a*  in  tho 
form  to  the  ;u>terisk.  and  then  thu'^:] — and  I  tirder  that  the  said  snvn  .-^ 
paid  hy  the  said  C.  D.  on  or  before  the            day  of  next  ;   and  I  diwi  " 

said  .\um  of  twenty  pounds  shall  he  paid  to  E.F.,  of  SfC.      [Conclude  ;l-i  in  \\\c 
form,  to  the  end].  

(No.  29). 

Commencement  as  usual,  ante,  p.  251*.  fonu  (Vo.  1).] — on  ^c,  at  Se'-..  .'■ 
plants  [''  any  plant,  root,  I'ruit,  ur  vi-jjiitablc  production,"]  the  projjerttf  of  .-/.  I'- 
and  there  gruwing  in  a  certain  gardru,  [**  garden,  oreliard,  nursery -pruur..!.  ho; 
preenhouNe,  or  eonservatnry,"]  of  the  said  A.  B.,  there  situate,  unlawfulh:  ? 
ously,  and  feloniously  did  destroy^  [or.  did  damage,  u  ith  intent  then  au-i  /■■ 
destroy  the  .va/wf]  ;  against  the  fonu  of  the  statute  in  that  case  mad*-  and  p'o. 
he  the  said  ('.  I),  having  been  Inforr  coneirted  if  the  like  offenee.  And  fr\.  tn 
keeper,  J^-c.  [Conclude  as  u:>ual,  ante,  p.  259,  form  (No.   1).] 


(a)  See  sect.  33.  ante,  p.  721.         {h)  See  sect.  32,  ante,  p.  724. 
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xviii.]  Injuring  Vegetable  Productions  not  in  Gardens. 

(No.  30). 

—  THE  jurors  for  our  lord  the  King  upon  their  oath  present,  that  C.  D.,  late  of 
4v.t  on  ijfc,  at  SfCf  Ufos  duty  convicted  before  J,  P.,  one  of  his  M<yesty*s  justices  of  the  »IndlcUiiiqit  flora 
peace  in  and  for  the  said  county  of       ,  for  that  he  the  said  C.  /).,  on  S^,  [as  in  the    fo5Icef     ^  "^ 
eonviction,  to  the  words  against  the  form  of  the  statute  in  sudt  ease  made  and  pr&- 
wkhd,  inclusive],  and  the  said  C,  D,  was  then  and  there  a^ju^ed  by  the  said  J,  P., 
/br  his  said  offence,  to  forfeit  and  pay  Sfc.  [state  the  adjudication  as  in  the  conviction, 
in  the  past  tense].     And  the  jurors  aforeeaid,  upon  their  oath  aforesaid^  do  further 
present,  that  the  said  C,  D.,  late  of  Sfc,  being  so  convicted  as  aforesaid,  afterwards, 
am  4^.,  with  force  and  arms,  at  ^v.,  [ton  pounds  of  ■grapes,']  the  property  of  A,  B.,  then 
arnd  there  growing  in  a  certain  garden  of  the  stUd  A,  B,,  there  situate,  then  atui  there 
im  the  said  garden,  unlawfully,  mtUieiously,  and  feloniously  did  destroy,  [or,  damage, 
UfUh  intent  to  destroy,  the  same  grapes,]  against  the  form  of  the  statute  in  such  case 
msade  and  provided,  and  against  the  peace  of  our  said  lord  the  King,  his  crown  and 
dignity,     [Add  other  counts  as  the  case  may  suggest.] 


XVIII .  Infurfng  Vegetable  prolmctions  not  (n  CGfarDrnts. 

The  Stat  7  &  8  Geo.  IV.  c.  30,  8.  22,  enacts,  **  That  if  any  person  shall  Destroying  vege- 
unlawftilly  and  maliciously  destroy,  or  damage,  with  intent  to  destroy,  any  2SSi^^  "**'  *" 
cultiTatea  root  or  plant  used  for  the  food  of  man  or  beast,  or  for  medicine, 
€Jfr  for  distilling,  or  for  dyeing,  or  for  or  in  the  course  of  any  manufacture, 
and  growing  in  any  land,  open  or  inclosed,  not  being  a  garden,  orchard,  or 
nursery  ground,  every  such  offender,  being  convicted  thereof  before  a  jus- 
tice of  the  peace,  shall,  at  the  discretion  of  the  justice,  either  be  committed  Flrxt  ofl^noc. 
to  the  common  gaol  or  house  of  correction,  there  to  be  imprisoned  only,  or 
to  be  imprisoned  and  kept  to  hard  labour,  for  any  term  not  exceeding  one 
calendar  month,  or  else  shall  forfeit  and  pay,  over  and  above  the  amount 
of  the  injury  done,  such  sum  of  money,  not  exceeding  208,,  as  to  the  jus- 
tice shall  seem  meet,  and,  in  default  of  payment  thereof,  together  with  the 
costs,  if  ordered,  shall  be  committed  as  aforesaid  for  any  term  not  exceeding 
one  calendar  month,  unless  payment  be  sooner  made;  and  if  any  person  so  Second  offence. 
convicted  shall  afterwards  be  guilty  of  any  of  the  said  offences,  and  shall 
be  convicted  thereof  in  like  manner,  every  such  offender  shall  be  committed 
to  the  common  gaol  or  house  of  correction,  there  to  be  kept  to  hard  labour 
£b(r  such  term,  not  exceeding  six  calendar  months,  as  the  convicting  justice 
ahall  think  fit;  and  if  such  subsequent  conviction  shall  take  place  before 
two  justices,  they  may  further  order  tlie  offender,  if  a  male,  to  be  once  or 
twice  publicly  or  privately  whipped,  after  the  expiration  of  four  days  from 
the  time  of  such  conviction." 

See  the  General  Clauses,  ante,  722  to  726. 

As  to  stealing  these  articles,  see  tit.  ICatatiQ,  ante,  p.  566,  567. 

The  offence  must  be  stated  to  have  been  done  *'  unlawfully  and  mali- 
ciously."  See  K  v.  Turner,  B,  8fM,  C,  C,  239. 


(No.  31). 

The  7  &  8  Geo.  4,  c.  30,  s.  27,  ante,  725,  prescribes  the  formal  parts  of  the  con-   ConvkiUm  for  de- 
viction.     State  the  offence  thus:]— /or  Ifiat  he  the  said  CD.,  on  8fc,,  at  (j-c,  in  the  SSJ^^'roduc-*^ 
ccfSMty  t^oresaid,  [ten]  cultivated  plants  called  [caul^owers,]  commonly  used  for  the  fiooilnot  in  a~ 
fitad  of  man,  [*'  any  cultivated  root  or  plant,  used  for  the  food  of  man  or  beast,  or  for  g^aAea,  ice 
medicine,  or  for  distilling,  or  for  dyeing,  or  for  or  in  the  course  of  any  manufacture,"] 
llAe  property  of  A,  B,,  in  certcdn  land  cf  Die  said  A.  B.  there  situate,  (the  land  not 
being  a  garden,  orchard,  or  nursery  ground),  then  and  there  growing,  then  and  there 
%H  the  said  land  unlaufully  and  maliciously  did  destroy,  [or,  did  damage,  with  in- 
tent then  and  there  to  destroy  the  same,]  thereby  then  and  tftere  doing  injury  ttnto 
the  said  A.  B.  to  the  amount  of  one  shilling ;  against  the  form  of  the  statute  in  that 
ease  made  and  provided.    I,  the  said  J.  P.,  do  tlierefore  adjudge,  4*c.    [State  the  ad- 
judication according  to  the  fact.  See  the  forms,  ante,  73S,  and  the  punishment,  ante, 
724]. 


•  > 


i 


M 
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(■onTlctlmi  fur  • 
Moond  like  oflbncc. 


itUilidons  Sninrics  to  ^^ropcrtii. 

(No.  32). 

Same  an  the  last  form,  to  the  words:  apalnst  the  form  of  the  ittaiufr  n 
modi'  and  provided,  inchisive.] — Jnd  it  is  now  proved  before  me,  the  said  J.  J 
said  C.  I),  u^s  heretofore,  on  SfC,  duly  convicted  before  S.  T.,  one  of  his  Maj 
tices  of  the  peace  for  the  county  of  ,for  that  he,  the  said  C.  D.,  on  Sec.,  at 
said  iut'mentioned  county,  [ien]  cultivated  roots  caiied  {^cabbaees^lcnmmon 
the  food  of  man  [see  ante,  739],  the  property  of  A,  B,,  in  eertain  land  tft 
B.  there  situate,  (not  being  a  garden,  orchard,  or  nursery 'ground,)  then 
growing,  then  and  there  in  the  said  land  unlawfully  and  maiieiousiy  did  dt 
did  damage,  with  intent  then  and  there  to  destroy  the  same"] ;  against  tkej 
statute  in  that  case  made  and  provided;  and  that  the  said  C.  D.  was  thereup 
ed,  for  his  said  last'mentioned  thence,  to  be  imprisoned  in  the  ,  then 

to  hard  labour  for  the  space  of  one  calendar  month,  I,  the  said  J.  P.,  d 
adjudge  the  said  C.  D,,for  such  his  said  second  offence,  of  which  he  is  not 
as  aforesaid,  to  be  imprisoned  in  the  ,  there  to  be  kepi  to  hard  laht 

space  of  [«fx]  calendar  months'*.  Given  under  my  hand  and  seal,  the  da 
first  above  mentioned, 

•  If  whipping  form  a  part  of  the  punishment,  proceed  fta  in  the  aboret 
astcrink,  and  then  thus:]— finii  also  that  the  said  C  D.,  after  the  expirai 
days  from  the  date  hereof,  and  before  the  expiration  of  the  said  last-memti 
of  imprisonment,  shall  be  [^fwice  privately^  whipped.  Given  under  our  hand 
the  day  and  year  first  above  mentioned. 


DettToying  fincosi 


First  oflbfice. 


i 


Second  onVncc. 


XIX.  Jnfuring  ipntces,  Src. 

The  Stat.  7  &  8  Geo.  IV.  c.  30,  s.  23,  enacts,  «*  Tliat  if  any  per 
unlawfully  and  nialiciouHly  cut,  break,  throw  down,  or  m  anywi« 
any  fence  of  any  description  whatsoever,  or  any  wall,  stile,  or  gal 
^inrt  tly<>rpnf  respectively,  ever)'  such  offender,  being  convicted  befi 
tice  of  the  peace,  shall,  for  tlie  first  offence,  forfeit  and  ]>ay,  over  a 
the  amount  of  the  injury  done,  such  sum  of  money,  not  oxcoi-di: 
to  the  justice  shall  seem  meet;  and  if  any  person  so  convicted  *h 
wards  bo  guilty  of  any  of  the  said  olfonces,  and  shall  be  ccmvicte 
in  like  manner,  every  such  offender  shall  be  committed  to  the  coini 
or  house  of  correction,  there  to  be  kept  to  hard  labour  ft»r  sueh  I 
exceedinp:  twelve  calendar  mcmths,  as  the  convictinjj  justice  shall 
and  if  such  subsequent  conviction  shall  take  place  bc'fciri'  two  justi 
may  further  order  the  offender,  if  a  male,  to  bo  once  or  twice  p 
privately  whipped,  after  the  exjiiration  of  four  days  from  the  tini^ 
conviction." 

See  the  General  Clauses^  ante,  722  to  726. 

As  to  stealinfj  fences,  see  tit.  ICarccnn,  ante,  p.  r^GG. 

The  offence  nuist  be  stated  to  have  been  done   "  unlawfully  an 
ously."     See  R.  v.  Turner,  R.  .J- .)/.  C,  C.  23<>. 


Con\  iction  for  dc- 
Ktn>ying  fencw, 
Aic. 


^ 


(Xo.  33). 

The  37th  section  of  the  7  &  8  Geo.  IV.  c.  30,  prescrihcs  the  fom^.al  pa 
cunvirtioii,  see  ante,  p.  725.  State  the  oflVnrc  thus:] — for  that  ht  the  uii, 
J\-r.,  at\c.,  a  certain  hed^c,  ["  any  fence  of  any  description  uhat>oever.07 
stile,  or  jjate,  or  any  part  thereof  re.Npcctivcly,'*]  the  prvjH-rty  of  .1.  li. 
there  being  a  fence  to  eertain  lands  of  the  said  A.  li.,  then  and  there  \ 
and  mail cioushj  did  break,  throw  down,  and  destroy,  [**  cut,  lireak,  throw 
in  anywise  destroy,"]  thereby  then  and  there  doing  injury  to  tht  said  ./. 
amouut  of  [oiie^  shilling :  a}^aiiist  the  form  tf  the  statute  in  that  case  ti.a/i* 
vided*:  I,  the  said  J.  P.  do  therefore  adjudge,  ^e.  [State  tlie  adjudicjti'i 
iiiR  to  the  fart.  See  what  may  be  niljuii^*d,  ante,  p.  724,  and  see  the  fori 
judir.'ttion,  ante,  p.  738.] 


/• 


xiri 


Injvring  Fences^  Sfc. 


(No.  34). 
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.  Proceed  as  in  tlie  last  form  to  tlie  asterisk,  and  then  thus:] — And  it  is  nowpr.red  Conviction  for  a 
b^ure  nte,  the  said  J.  P.,  that  the  said  C.  D,  tuas  heretofore t  on  ^r.,  duly  convicted   Mcondlilceocncc. 
biffin  S.  L,,  one  of  his  Mqjestff*s  justices  of  the  peace  in  and  for  the  county  of  , 

fir  Hkat  he  the  said  C.  D.,  ofi  Sjfc.f  at  ^Ct  a  certain  part  of  a  certain  gate  [see  ante, 
740],  the  property  of  A,  B,,  then  and  there  being,  then  and  there  unlawfully  and  mali- 
cinulydid  break,  throw  down,  and  destroy,  thereby  then  and  there  doing  injury  to  the 
aaidA,  B.^  to  the  amount  of  [one]  shilling ;  agaifist  the  form  of  the  statute  in  thai  case 
made  and  provided:  and  the  said  C.  D.  was  thereupon  adjudged,  for  his  said  last- 
smentioned  offence,  to  fotfeit  and  pay  the  sum  of  [five]  pounds,  over  and  above  the 
amount  of  the  injury  so  done  to  the  said  A.  B.  as  aforesaid,  and  the  further  sum  rf 
[•m]  ahUUng,  being  the  amount  of  the  said  last-mentioned  injury,  and  also  to  pay 
the  turn  of  shillings  for  costs,'  and  in  default  ef  immediate  payment  of  the  saU 

straw,  to  be  imprisoned  in  the       ,  and  there  kept  to  hard  labour  for  the  space  of 
calendar  months,  unless  the  said  sum  should  be  sooner  paid :  J,  the  said  J.  P.,  do 
iMerefore  adjudge  the  said  C.  D.,for  such  his  said  second  offence,  of  which  he  is  now 
convicted  as  aforesaid,  to  be  imprisoned  in  the  ,  and  there  kept  to  hard  labour 

/or  the  space  of  [twelvel  calendar  months^.     Given  under  my  hand  and  seal,  the  day 
eatd  year  first  above  mentioned.  ,  p 

f  If  whipping  form  a  part  of  the  punishment,  proceed  as  in  the  above  form,  to  the 
dagger,  and  then  thus:] — and  also,  that  the  said  C,  D.,  qfter  tfie  expiration  <^  four 
days  from  the  date  heretf,  and  before  tfte  expiration  of  the  said  term  of  imprisonment, 
shall  be  [twice  privatelyl  whipped.  Given  under  our  hands  and  seals,  the  day  and 
ytea^first  above  mentioned,  j  p 

S.  T. 


MaliriouA  trcs- 
piUMes  In  RenernK 
not  licforc  pro- 
vided against. 


The  Stat.  7  &  8  Geo.  IV.  c.  30,  s.  24,  enacts,  "  That  if  y^y  pe^^«o«  «^^^ 
wilfiilly  or  malicioiigly  f  ommit  any  damage,  injury,  or  spoil,  to  or  upon  any 
.real  or  personal  property  whatsoever,  either  of  a  public  or  private  nature, 
Ibr  which  no  remedy  or  punisliment  is  hereinbefore  provided,  every  such 
person,  being  convicted  thereof  before  a  justice  of  the  peace,  shall  forfeit  and  Conviction. 
pay  such  sum  of  money  as  shall  appear  to  the  justice  to  be  a  reasonable 
compensation  for  the  damage,  injury,  or  spoil  so  committed,  not  exceed- 
ing the  sum  of  five  pounds;  which  siun  of  money  shall,  in  the  case  of  pri-  Penalty. 
vate  property,  be  paid  to  the  party  aggrieved,  except  where  such  party  shall 
hare  been  examined  in  proof  of  the  oiience,  and  in  such  case,  or  m  the  case 
of  property  of  a  public  nature,  or  wherein  any  public  right  is  concerned, 
the  money  shall  be  applied  in  such  manner  as  every  penalty  imposed  by  a 
justice  of  the  peace,  under  this  act,  is  hereinafter  directed  to  be  appliedi 
\jante,  p.  722,  723],  and  if  such  sum  of  money,  together  with  costs  Tiiorder- 
ed),  shall  not  be  paid  either  immediately  after  the  conviction,  orwitnin  such 
period  as  the  justice  shall  at  the  time  of  the  conviction  appoint,  the  justice 
may  commit  the  offender  to  the  common  gaol  or  house  of  correction ;  there 
to  be  imprisoned  only,  or  to  be  imprisoned  and  kept  to  hard  laSour,  as  the 
justice  shall  think  fit,  for  any  term  not  exceeding  two  calendar  months,  un- 
less such  sum  and  costs  be  sooner  paid:  provided  always,  that  nothing 
herein  contained  shall  extend  to  any  case  where  the  party  trespassing  acted 
ander  a  fair  ana  reasonable  supposition  tliat  he  had  a  right  to  do  the  act 
complained  of.  nor  to  any  trespass,  not  being  wilful  and  malicious,  commit- 
ted in  hunting,  fishing,  or  in  the  purstiit  of  game;  but  that  every  such 
trespass  shall  be  punishable  in  the  same  manner  as  before  the  passing  of 
this  act'^ 

See  the  General  Clauses,  ante,  p.  722  to  726. 

It  was  no  offence  imder  the  Petty  Trespass  Act,  1  Geo.  IV.  c.  56  (now 
repealed)  unless  the  party  actually  committed  the  wilful  damage ;  there- 
fore, a  commitment,  which  charged  a  party  with  carrying  away  part  of  a 
fence,  was  held  bad.  R.  v.  Harper,  1  D.8f  R.  223.  However,  if  a  number  of 
persons  be  out  for  the  joint  purpose  of  doing  wilfiil  damage,  and  some  do 
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Commitment. 
Hard  labour. 

Proviso. 


Claims  of  right. 

TresMMcsin  hunt- 
ing, fishing,  or 
sporting. 


than  earn  kwj  dw  umiuty  Jaiuigtil,  dl  krtif 
-benodMibtdMtdnaci — " "^    '-^    -" 


748 
mvYTKt*-    iheinjiuj,  ,        .    .      ,    _.  --„-^  . 

g*»«w-         tamtSer,  dwnnnbeiMdMibtdMtdnacqiMllfgsa^ 
Jiudeci  of  tbs  pcM9  have  do  poww  to  mnd  »•  poow 
HiqraM  to  .  -  .^ 


pandi,ataa 
_i  in  MOiCMi 
tmd  TMWMdde  coawcDMtioB  to  the  paito  bijon^  MMrAy  I*  ttt 
qflJbMnvprwMrf;  MttbcjMiuwtgoiM^BdBnpeuBda.  M 
To  bnog  A  owe  wMiin  the  Frt^  TlMpMi  Aet,  Owt  mnt  btj 
higdane;  and  flwoMn  Ihetaf  aBun's  tMattw* 
{aBflrfdaatort)Miwfli.biiotM  ~"       ^^ 


repMUd  I  Gee.  IT.  c  50,  ■.S.^dAid 
pUntUr  WM  wafliflr  and  maKdMHtr  fM 
In  K  doM  of  tlM  defendant  and  ipbig  ilaiiiiuii  to  the  fftm,  tmi  I 
dtAndant  took  and  npiriuBdedllwilHntiff&i  lailai  tocmfUal 
magirtrate,  &&,  and  u  «*•  provad  tt«t  Ibft  pkhuiff  waa  ifpnh^i 
ing  aooM  the  dAndant'i  field,  withont  any  rigb^  then  bcfaa 
Own,  fatt  aa  atfMl  Jwia)w  aM  diiMf  it  waa  boldan.  Aat  dwl 
thoogji  wUfid,  wai  not  enffldeat  to  ji  "  ' 
under  the  etatnte:  „  <  ~  ■  "  '  ^ 
pawn  ^van  bj  At  ai 


a  offlnee  mut  be  elatad  to  have  been  done  "  nnlawfidlT  i 
douatr-"    SMS.r.Tuntr,B.fM.C.a3a». 


(H*  3*). 
The  STA  •eedoa  of  the  f  ft  B  Geo.  IV.  c  SO,  pi««ribn  the  (bi^  fn 
coniirticn,  (Mnre.p.TtS.  Snie  the  oSknn  tbui:]— ^  il^al  lit  tktfUt 
^tf,,  of  ^e.,a  «r(a«  [c*«ir],  ["  mnjr  real  orpeTwnal  property,  eithRofti 
printe  nalurr,  Tor  which  no  remedy  or  punuhment  it  liereinbcfere  pnnii 
J.  B.,  thtn  and  Ihtrt  behtg,  ualamfmltg  and  maliciaiulg  did  damtagt,  iiji 
tpoil  ["  comniil  »ny  damtge,  injury,  or  ipMl,"]  mgaiati  fkafarm  ^  lit  t 
Uiat  cate  wadi  and  prarideil :  I,  Iht  Maid  J.  P.,  da  Iktr^ere  mQudgr  llu  tm 
fir  Uu  laid  offtaa,  lo/orftU  and  pay  tie  niii  tf  [jfa«l  /laminU,  ma  a  rfliM 
peiualim/or  llu  doKogi  andinjuri/  is  CBUmitlid  bg  tlia  mid  C.  D.  «j  ^m 
alia  I*  pas  Ihi  mm  o/  ikillingi  for  eoiU*;  a»d,  »  J^auU  if  iumtdk 
■wii  of  tht  vad  nau,  ia  ht  impriuHed  in  Ike  ,  [^and  there  ktpt  Cs  hari 
far  Ih*  ipacr  s/'[(iixi]  calendar  nmlAi,  laleu  lie  laid  mmM  tkall  bt  tarn 
tmd  I  direct  thai  the  laid  mm  ef  [Jht]  pettndt  thall  it  paid  [/o  f  Ae  laU  .4.  \ 
the  owner  hsTe  been  eiimined  In  proor  or  the  oHtnce,  then  ihu :  ta 
rfareiaid.  In  vhM  llu  laid  i^nce  <nu  eammilled,  te  be  tg  Um  tfj 
carding  ta  the  dirntiimi  d/'  ike  itatalt  in  Ikat  cate  modi  and  prorided,  J 
aamer  rf  Ih*  fid  [chair]  kaviig  been  riamined  ■«  proa/  of  tMr  q^im  ^ 
and  I  order,  IMal  Ike  taid  nm  ef  ikiUingi  fat  cotli  iMl  ba  paid  to 
Oiien  nnder  mf  hand  and  leal,  the  dag  and  ftar  fin 


V  fin*  A 


■  If  time  be  given  for  piytnenl  or  the  compenullon,  &c  proceed  u  In  t 
ibrni.  lolheuterlak,  ■□dlhcnlhiu:]— ^nrf/ordrr  tAot  ty^  taid  wamt  OiA 
bn  the  mid  C.  D.  on  or  btfore  Iht  day  of        next .-  and  /  direct  thai 

tnm  <.}  (>«]  ftanda  ihaU  bt  paid  le  A.B.,  oj^.  [Conclude  an  Id  the  ^bote 
tba«n<Lj 


tf 


xziii.]  Injuring  Records ,  fVilU,  8fc,  743 

XXI.  Snfttring  ^c  asiorfts  of  33rttts]^  Pate  CErlass 

(ZDompang. 

By  the  13  Geo.  III.  c.  38,  (revived  by  33  Geo.  III.  c.  17,  s.  23),  sect  Steajtagwde. 
29,  it  is  enacted,  "  That  if  any  person  or  persons  shall,  by  day  or  night,  tSSa^  ^^  * 
break  into  any  house,  shop,  cellar,  vault,  or  other  place  or  builmng,  or  by 
force  enter  into  any  bouse,  shop,  cellar,  vault,  or  other  place  or  building  be- 
longing  to  the  said  manufactory,  or  wherein  the  same  shall  be  then  carrying 
on,  wim  intent  to  steal,  cut,  break,  or  otherwise  destroy  any  glass  or  plate- 
glass,  wrought  or  un wrought,  or  any  materials,  tools,  or  implements,  used 
in,  for,  or  about  the  making  thereof,  or  any  goods  and  wares  belonging  to 
the  said  manufactory,  or  shall  steal,  or  wilfully  or  maliciously  cut,  break,  or 
otherwise  destroy  any  such  glass,  materials,  tools,  or  implements,  every  such 
offender,  being  thereof  lawfully  convicted,  shall  be  judged  guilty  of  &lonv, 
and  shall  be  transported  to  one  of  his  Majesty's  colonies  or  plantations  m 
America,  for  a  term  not  exceeding  seven  years.** 


XXII.  Snfttring  SSlorftS)  ^c.  of  lEngUs]^  Ifnm  (S^ompang. 

By  the  4  Geo.  III.  c.  37,  s.  16,  it  is  enacted,  **  That  if  any  person  or  per-  Breaking  into  a 
tons  shall,  by  day  or  night,  break  into  any  house,  shop,  cellar,  vault,  or  SSTtoitea^OT  J£ 
other  place  or  buuding,  or  by  force  enter  into  any  house,  shop,  cellar,  vault,  •troy,  &&  anv  n 
or  other  place  or  building,  with  intent  to  steal,  cut,  or  destroy  any  linen  ^JjJ  deSawd 
yam,  or  any  linen  cloth,  or  any  manufacture  of  linen  yam  belonging  to  be  fdony. 
any  manufactory,  or  the  looms,  tools,  or  implements  used  therein,  or  shall 
wimilly  or  maliciously  cut  in  pieces,  or  destroy  any  such  goods,  either  when 
exposed  to  bleach  or  dry,  everv  such  offender,  being  thereof  lawfully  con- 
victed, shall  be  judged  guilty  of  felony,  and  shall  suffer  as  in  cases  of  lelony, 
without  benefit  of  clergy.**  See  benefit  of  clergy  abolished  in  all  cases,  title 
tSliSVBlf  Hknx&i  of.  Vol.  1. 


ma- 
to 


XXIII.  Snfudng  ifUcotlys,  astflls,  tlTitle  Beebs,  ^c* 

The  7  &  8  Geo.  IV.  c.  29,  s.  21,  22,  23,  and  24,  relates  to  the  offence  of  Recoidi,  dec 
destroying  or  concealing  wills,  &c.    The  provisions  have  been  already  no- 
ticed, title  Xarnne,  ante,  567,  568. 


iWalt.    See  lExcfee,  Vol.  II. 


c  c  c  2 


j'tincerning  Trcamrcrt  of  Counllci,  750. 


I 


^  '  I.  Nalurf  of  StStrtt,  anli  hi^rn  it  lies,  ir 

NniuuiiT.  IVLaNUA.MI'S  in  n  cnmiiiMiiil  iuniiiif;  in  the  Kin^ 

1  Oiiirt  (if  King')'  Brnrh,  din-clcd  to  nny  |H<n>oii,  cm 

(-mirl  of  jixliniliiiv,  rvi[uirin;c  thciii  todo  Hdtiio  imrtic'iil 

.'  wiwiiii1l<'!>.4^r-      cifittil,  which  niipi'Mainii  to  tliHr  otKve  nnil  duty.     Il  .i] 

writ,  of  a  iiiiMt  oxlcniut'cly  tviiiodial  iintiitvi  and  mnj 

caKs  wlipre  the  injured  IMirty  liolh  nlmi  mii>thrT  (liul  n 

of  ivdivss,  OS  ill  tht^  cnM>  (if  adniiiiaiun  or  rralitution   b 

■iici'  in  nil  cows  wh(>rt  the  {inrty  hath  a  rii:ht  to  havr  i 

y  lintli  no  otiicr  ajii'citii'  iiicniJ!<  of  coni]ir11iiif;  it*  pcrinniin 

>  A  maHt/iiiHini,  thrn'fori',  \ien  to  coniprl  the  (uliiiiiitiii>ii 

;  ■  [Mirty  a]>))lyiii{!  to  nny  iifficu  or  fmnchuc  of  j  {luhlif  iia 

liculurly  it  miiw  to  the  inilgt^  of  any  iiiforior  court,  vi 

do  justice  ncciirdin^  to  thti  powers  of  tlieir  otficc,  wlirii 

(In  whal  erounl-         llita  writ  in  grounded  on  a  migfiention.  hy  the  oat)i 

«i,  &f.  pf  jij^  „^„  right,  and  of  the  deiiinl  of  jtkiliee  by  llio  e 

,  plained  of;  wliereupoii,  in  order  mure  fully  to  sntiiify  ' 

^  IS  a  probuble  groiind  for  such  iuterpositiuii,  a  rule  is  '»i 

V I  geiiernl  cnaes,  vliere  the  prohnlile  ^nuiid  is  nuinifL>at), 

;  Goiiiiilaincd  of  to  »Iicw  cause  why  a  writ  of  Mnnt/amtM  ■ 

f:  he  sliew  no  sufKcieiit  caUHe,  the  writ  itself  is  issued,   nl 

i  Rrtum.  tive,  eillicr  to  do  the  purticnlnr  thing  compltiined  of  or  t( 

'{■  to  the  cimlraryj  lowliich  a  return  orauswcrinust  be  iiuii 
i                       CpiHMUHin  of  And  if  the  inferior  jiidgi- or  other  ptrflon  to  whom  thi 

'  iiBiiiiBlien™.  turns  or  df^ifies  un  insullicient  reason,  then  ttiere  ihsupi 

-I  H  peremptory  tnam/amux,  lu  do  the  thing  absolutely  ;   t< 

•j  tiini  wilt  be  admitted,  but  a  cerliOcale  of  petfect  olwdii 

^j  lion  of  the  writ. 

fif  the  inferior  judge  or  oilier  ]ierson  make  no  return, 
luid  obedience,  he  is  punishable  fur  his  eiintenipt  by  att 
1^  But  if  he,  ut  the  linit,  return  a  Hifiident  caiwe,  n) 

I..  false  in  fnet,  the  Court  of  King's  Bench  will  not  try  th 


III.]        Nature  of  Writ,  and  when  it  lies,  in  Oeneral.  745 

The  application  for  a  mandamus  ought  to  be  made  within  a  reasonable      nature  op 
time.   In  R.  v.  The  Justices  of  Lancashire,  12  East,  366,  (and  see  il.  v.  writ. 

Stainforth  and  Keadley  Canal  Company,  IM.^S.  32)  the  Court  reftised  ThneoTappiica- 
a  mandamus  to  make  a  rate  to  reimburse  inhabitants,  on  whom  a  fine  had  tioa  fbr. 
been  levied  for  non-repair  of  a  highway,  after  an  interval  of  eight  years. 
And  see  ante,  p.  78 ;    R,  v.  Cambridgeshire  Justices,  I  D,  ^  R,  325,  ante, 
p.  478. 

That  the  Court  has  the  power  of  considering  whether  justice  be  best  ad-  The  Court  has  a 
vanced  by  directing  a  mandamus  to  issue,  or  by  forbearing  to  do  so,  has  Jowct"**^ 
been  settled  by  several  cases.  It  was  laid  down  by  Mr.  Justice  Ashhurst, 
in  The  King  v.  The  Commissioners  of  Excise,  2  T.  K.  385,  that  such  an  ap- 
plication is  an  ^peal  to  the  discretion  of  the  Court.  The  same  rule  was 
acted  upon  in  The  King  v.  The  Justices  of  Lancashire,  12  East,  336;  and 
in  T%e  King  v.  The  Justices  of  Buckinghamshire,  1  B,^C,  489. 

A  mandamus  is  always  granted,  when  there  is  no  other  specific  legal  re-  Gnmted  where  no 
medy.  R,  v.  Wundham,  Cowp,  378.    But  not  where-  a  partv  has  a  specific  ^"^^^^  remedy, 
legal  remedy;  K.  v.  Bishop  of  Chester,  1  T  R,  396;  R,  v.  Commissioners  of 
Devon,  2Ju.^S.80;  or  a  remedy  in  equity.  R.  v.  Marquis  of  Staff otd,  3  T 
^.646. 

It  is  not  a  writ  grantable  of  right,  but  by  prerogative;  and  it  is  the  ab- 
sence or  want  of  a  specific  legal  remedy  which  gives  the  Court  jurisdiction. 
JR.  y.  Bristol  Dock  Company,  2  Selw,  N.P,  1062. 

It  is  no  objection  to  the  granting  a  mandamus  to  do  a  particular  act,  that 
an  indictment  will  also  lie  for  the  omission  to  do  that  act.  R,  v.  Severn  and 
Wye  RaiUvay  Company,  2B,^A.  646;  and  see  2M,^S,  80. 

A  mandamus  was  refused,  where  it  appeared  from  an  offer  of  the  other 
aide  that  it  might  be  unnecessary.  Anon.  Lofft,  148. 

It  is  proper  m  cases  of  ofiices  of  consequence  or  value,  if  there  be  no 
other  remedy.  R.  v.  Cambridge  University,  1  W,  Black,  552. 

It  seems,  that  whenever  a  party  is  improperly  suspended  or  removed 
from  an  office,  whether  its  duties  are  public  or  private,  if  he  has  a  certain 
term  therein,  and  there  are  profits  annexed  to  it,  a  mandamus  lies  to  restore 
him,  provided  he  has  no  otner  specific  remedy.  R,  v.  Mayor  of  London,  2 
T.  R.  177;  Lofft,  551. 

A  mandamus  is  sometimes  granted  where  the  Court  has  doubted  whether  Granted  in  doubt- 
it  lay  or  not,  in  order  to  be  better  considered  upon  the  return.  R.  v.  Heath-  '"* 
cote,  10  Mod.  49. 


II.  (ZDomemins  justices  of  tjbe  ^ace,  Sbessfons,  (re. 

'We  have  already  fully  noticed  the  law  as  to  when  a  mandamus  will  be  Mandamiu  against 
granted  against  justices  of  the  peace,  see  ante,  p.  478.  juttkw. 

A  mandamus  will  not  be  granted  to  compel  a  justice  of  the  peace  to  do 
mn  act  which  may  render  him  liable  to  an  action,  if  the  justice  entertain 
a  reasonable  doubt  of  his  jurisdiction.  R.  v.  Buckinghamshire  Justices,  2  D. 
^R.  689;  5  ^.  ^C.485,  S.  C. 


III.  aToncetntng  Oberseers,  ^or,  and  ^ns]^  inattns. 

A  mandamus  in  general  lies  to  compel  the  appointment  of  overseers.  jJHSi^"**  ^ 

To  obtain  a  mandamus  to  justices  to  appoint  overseers,  it  must  be  ex- 
pressly sworn,  that  the  place  in  question  actually  is,  or  is  reputed  to  be 
a  vill.  R.  V.  Bedfordshire  Justices,  Cald.  157;  S.  P.  iJ.  v.  Peterborough  Jus- 
tices, Cold.  238. 

A  mandamus  lies  to  make  a  new  appointment  of  overseers,  when  that 
made  was  on  a  Simday.  Anon.  Lofft,  618;  S.  C.  nom.  R.  v.  Bridgewaler 
Overseers,  Cowp.  139. 


8o  It  Bm  to  mabt  orenaai  «r tiw  poor  In  ■  ^rimfif  «W«  Ac 
never  uy  bcfim.  &v.  ffinflwanitif  JiMriw,  1  Vilt,  U8. 

Whan  *  puUi  Banrfati  t£  rnnai  towMfa^a,  m^  cf  wkUa 

.  dicir  own  poor,  wid  ban  *— — — T*r"y  bad   oiwwi   a^aM 

paiatod,  die  Conrt  will  gmit  •  MaMfanw  Ibr  dM  MMnto  nsMb 

onmen  for  Oe  muiiuag  tawndi^  JLT.fortM,  1  r.A%4,M 

JLt.A«wB,4  2'.A.S80. 

SoiiMtlmM  •  Mfrf—i  TriTI  Kn  tn  rlm«  i1i«  imiMMa.  pftii  Ih 
boMi  inly  Mffoiatmi,  and  iftatwudi  faaywyMly  d' 


to  iMtor*  the  cleik  ud 


diUr  elected,  mdnihted, 


duly  elec 
lAmfL 


tTCMmr  cT  Aa  guttdlwM  of  dM  p««r  A 
SMTdSM  ^  St.  AidMb^   ffncWtr, 


HHU  to  rwton,  itotinc  Aat  tk  |iiiiiiinlio  «i 


■  nUi^  wittoat  ftft  ippeding  to  tl 

«ri«rr,  4  Ant.  saw  i  Tlr  J»«it.  8S7,  S.  C. ; 

JVonncft  Owtnttn,  JVefai,  3S. 


wflftkapawl 


It  in  senenla 
l>r<(SMa.41ft 


«i<M:<3 

It  wQl  be  awarded  in  the  fliat  •--'— >^  to  hntieaa  la  aUam  f^M« 

laU.  K.  T.  AAtr,  Suf.  180;  a  T.  B^d.  138.  ^ 

aut  not  to  nuke  an  equal  rale.   S-v-AwMv^  1  ..AaA-.IS. 

Not  to  inaeit  pvticular  panotH  in  ■  iota,   &  v,  ITiidlp,  1  Bha.  t 

Nor  to  eompal  oiretacarit  te.  to  vaka  a  rata  to  raimbatK  Ike  dl 

it.T.]t«M«rJUMt,8^ad8Mi  vdM  Aa  orwaeat   Iim  H— -wib 

K.  T.  ZiUlQMrl,  0  jr«A  97. 

paiidi  ""'■■p"^  wittiB  ilaalf  a  bonM^h  not  mi  aahawlia  i 


■wney.   J 
Wfiare 


__ larftlf  »*M(lfty^ 

a  cnatmn  which  had  csiated dnea  die  43 Elia,  e.  3,  otxpooS^u 

ehurchirardeni  Bnd  overseen,  and  of  makiiig  aeparate  rate*  br  Aeba 
and  for  those  parts  of  the  puiifa  vhicb  uy  without  tbe  bora^: 
holden,  that  such  ciutom  was  iovalid,  and  the  return  wna  quaibtd  a 
ingly.   H.  V.  GorAM»,ia.#//.524. 

e  Court  refused  to  grant  a  mandatiua  to  jiuticea  to  rate  a  paiU 


If  one  pariah  oflicer  apply  for  a  mandtmuu  against  another,  to  ccn 
a  rate,  the  writ  niuit  be  against  the  appbesnt,  aa  well  aa  aaniuit  tb 
Awn.  2  Chit.  254.  ^ 

On  apped  against  a  poor  rate,  on  the  ground  that  the  ^ipeOant  wai 
rated,  the  practice  at  the  leuions  reqtured  the  appellant  to  b^in  by 
ing  his  case,  which  the  anpellant  reliuing  to  do,  the  appeal  was  ifitia 
the  Court  refused  a  mmdamiu  to  the  seniona,  to  re-hear  the  upcd  a 
obiection.  R.v.Si^oliJiatieei,  6At.^S.S7. 

The  Court  will  frrant  a  mandamoM  to  conunianoners  tntmated  by  i 
Pariiament  with  the  regulation  of  the  expenditure  of  a  pariah,  to  a 
them  to  levy  a  rate  for  the  purpose  of  paying  off  a  aum  borrowed  o 
rates  by  fbrmer  commieaionera,  without  pledgmg  their  peiaonal  rea 
lity,  where  the  liabilitiea  created  under  the  (bnner  act  are  re^emdl 
new  act,  although  the  latter  directs  that  the  commiasianera  shaD  be  ■ 
the  name  of  their  clerk,  and  no  interest  has  been  paid  within  twentr' 
R.  V.  St.  Paul,  Skadiettt,  (Cammiaitmm).  1  Jtf:  4-  A.  5QI  -  I  A 
M.  C.  226,  S.  C, 

A  tntmdamiu  lies  to  compel  justices  to  aummon  a  penoo  for  not  p 
poor  rales.  Anon.  2  Chit.  257;  3  B.  ^P.  220,  S.  C.  ' 

Also,  to  make  n  warrant  of  distress  for  the  poor  rate.  St,  L^'i 
rith  V.  Mid^etJ  JtulietM,  1  Will,  133.    So,  to  jucticea  t«  make  a  d 


III.]  Concerning  Overseers,  Poor,  and  Parish  Matters, 

for  a  poor  rate  assessed  upon  a  bishop.  H.  v.  Middlesex  JusiiceSf  2  Ld. 
Ken,  163. 

Tlie  Court  granted  a  rule  nisi  for  a  mandamus  to  pay  poor  rates,  though 
the  defendants  had  distrainable  goods,  it  being  sworn  that  the  goods  were 
fraudulently  leased,  and  that  the  parish  would  be  driven  to  try  an  action  on 
the  ground  of  the  fraud.  R.  v.  Margate  Harbour  Company,  2  Chit,  256 ; 
SB.^A.  220,  S.  C. 

But  the  Court  will  not  grant  a  mandamus  to  magistrates  to  order  them  to 
issue  a  warrant  of  distress  to  levy  a  poor  rate  on  certain  persons  who  have  re- 
fused to  pay,  unless  those  persons  have  been  previously  summoned  by  the 
justices ;  but  they  will  grant  a  mandamus  to  them,  the  justices,  to  receive 
complaints,  &c.,  against  the  persons  who  refiise  to  pay,  &c.,  and  to  proceed 
thereupon  to  levy,  &c.  R,  v.  Bum,  6  T.  R,  198. 

A  writ  of  mandiamus,  directed  to  a  corporation,  commanding  them  to  pay 
a  poor  rate  to  tlie  overseers,  omitted  to  state,  that  the  defendants  had  no 
cnects  on  which  a  distress  could  be  levied;  held  a  fatal  objection  in  sub- 
stance to  the  writ,  and  might  be  taken  after  the  return,  or  at  any  time  be- 
fore a  peremptory  mandamus  issued.  And  it  is  doubtful  whether  a  mandor 
mus  wul  lie  in  such  a  case.  R,  v.  Margate  Pier  Company,  Z  B,  ^  A,  220 ; 
2  Chit.  256,  S.  C. 

A  mandamus  does  not  lie  to  compel  overseers  to  collect  a  rate.  R,  v. 
Norwich  Overseers,  Nol.  28 ;  ante,  746. 

A  mandamus  will  lie  against  the  old  overseers,  to  compel  them  to  deliver 
their  public  books  and  papers  to  their  successors.  R.  v.  Bletdlow,  1  Bot. 
P.  Z.  300 ;  S.  P.  Fuse  v.  Clapham,  1  Wils,  305 ;  and  see  2  Cfut.  255. 

So  it  goes,  of  coiurse,  to  justices  of  peace  to  swear  overseers  to  their  ac- 
counts, according  to  stat  17  Geo.  11.  c.  38.  R,  v.  Middlesex  Justices, 
1  WUs.  125. 

Where  ex-overseers  of  the  poor  of  the  parish  of  St  J.  delivered  to  their  suc- 
cessors a  certificated  balance-sheet  of  the  gross  sums  received  and  disbursed 
during  the  year  in  which  they  were  in  office,  without  any  other  voucher  or 
document : — Held,  that  the  aelivery  of  such  balance  sheet  was  not  a  suffi- 
cient compliance  with  the  statute  17  Geo.  II.  c.  38 ;  and  the  Court  ordered 
a  mandamtu  to  issue  to  the  justices  of  W.,  to  hear  and  determine  a  com- 
plaint against  the  ex-overseers  of  the  parish  of  St.  J.,  for  not  having  pro- 
perly accounted  for  the  money  received  and  paid  by  them,  pursuant  to  the 
provisions  of  that  statute.  R.  v.  Worcestershire  Justices,  3  Z).  ^  R.  299. 

By  the  statute  23  Geo.  III.  c.  44,  regulating  the  afiairs  of  the  poor  of  Bir- 
mingham, the  guardians  and  overseers  thereby  appointed  are  directed  to  ad- 
just their' accoimts  at  quarterly  meetings  of  their  own  body;  and  an  appeal 
IS  given  to  the  sessions  in  respect  of  all  matters  done  by  virtue  thereof;  but 
the  statute  is  silent  as  to  any  submission  of  the  overseers'  and  guardians' 
accounts  to  the  magistrates,  as  required  by  50  Geo.  III.  c.  49. — Held,  how- 
ever, that  a  mandamus  would  lie  from  the  Court  of  King's  Bench  to  the 
euardians  and  overseers,  to  pass  their  accounts  in  the  manner  required  by 
Siat  statute.  B,  v.  Warwickshire  Justices,  2D,  ^R,  299. 

Where  a  party  applies  for  a  mandamus  to  compel  churchwardens  to  al- 
low him  to  inspect  their  accounts,  according  to  the  directions  of  the  17  Geo. 
II.  c.  38,  he  must  state  some  special  reason  for  which  he  wishes  to  see  the 
accounts.  R,  v.  Clear,  7  D,^R,  393 ;  4  B,  ^  C.  899,  S.  C. 

It  is  no  answer  to  the  application,  that  the  statute  imposes  a  penalty  up- 
on churchwardens  improperly  refusing  the  inspection,  id. 

If  the  overseers,  after  allowance  of  their  accounts  by  two  justices,  at  spe- 
cial sessions,  and  an  order  by  the  justices  to  pay  over  the  balance  to  their 
successors,  which  order  is  confirmed  on  appeal,  refuse  to  pay  such  ba- 
lance, the  two  justices  may  issue  their  warrant  to  levy  the  same,  under  50 
Geo.  III.  c.  49,  upon  the  application  of  one  of  the  succeeding  overseers,  al- 
though the  rest  of  the  overseers  refuse  to  concur  in  such  application ;  there- 
fore, where  the  justices  refused  to  issue  such  warrant  upon  such  applica- 
tion, the  Court  granted  a  mandamus,  R.  v.  Pascoe,  2M,^  S,  343. 

A  mandamus  was  issued  to  receive  an  appeal  against  overseers'  acf ounts, 
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tliough  the  ftllowoncu  liud  uol  been  previously  ninde  cr  exonuned  a)  i 
ciol  scaiiuiis,  pumiont  to  the  lUU  50Gi-u.  111.  c.-i9,  i.  1.  At.  CM 
JuMtien,  ID.  ^/tUfi;  5B.  *^.S35,  S.C. 

The  Blat  18  Geo.  HI.  c.  25,  s.  5,  give*  an  appeal  to  the  ■chooi  «| 
the  altownnce,  by  two  jiuticea,  or  coDslablea' account,  "atri^etkti 
Iter  or  vetneen  ehsll  find  that  tlie  pariih  or  township  is  ag^end  i 
by;"  but  the  right  of  appeal  cannot  W  exercised  by  one  oveiwer,  wi 
iho  omaent  of  the  mnjonty.  Where,  therprore,  seven  wished  to  allow 
stablea'  Bccouatt,  against  toe  opiaion  of  an  eighth  and  a  majori^  of  ill 
psyera,  and  two  juBtice*  afterwards  allowed  the  accotuila: — HM,  ikl 
linele  overiGcr  could  not  appeal  ogainet  the  allowance  in  hi*  omi  t 
uid  llie  Court  refiued  a  matidamui  lo  the  seinotii  to  hear  the  appfaL  i 
Mancheilcr  Jtnticti,  \D.II(R.  454. 

If,  on  au  appeal  against  oveni^en'  acr^ounta,  the  aeanona  dBalliniMI 
the  items,  and  do  not  order  the  ovenecra  to  pay  the  balance  lo  their  M 
wan,  two  justices  out  of  sesiion^  may  tiiTorce  ^yinent  of  the  balMXti 
if  they  refUiic  to  interfere,  the  Court  of  King's  Bench  will  snint  a  turn 
lo  compel  them  to  hear  the  complaioL  R.  v.  Carter,  4  T.  R.  2t6. 

The  guardians  of  the  poor,  under  on  act  of  Psrlianient,  ordeivd  lb* 
siurer  to  pay  a  sum  of  money,  for  a  purpose  difierent  from  those  ntlri 
iu  the  act,  against  which  an  appeal  was  entered  at  the  aesdons,  bImi 
sum  was  disallowed  in  the  account,  and  the  treaaurer,  who  had  paidi| 
>  ordered  lo  repay  it  lo  thr  succeeding  treasurer;  the  Court  of  King'al 
relltsed  to  grant  a  mandamitt  to  compel  the  late  treamrrr  to  OKf  vH 
niriney  according  to  the  order  of  seulons,  because  he  was  a  miniiteiiald 
und  tmund  to  obey  the  order  of  the  guardians,  ti.  r.  SAaic,  5  7*.  A  Ml 

The  Court  will  not  grant  a  maBdamai  to  the  justices  at  aesaoiB  t 
hear  an  apiii'al  against  an  order  of  removal,  after  iudgmcot  given  W  < 
and  cnli^red  by  the  clerk  of  the  pence,  for  qtuuhing  the  order,  opi 
ennind  tlutt  tlie  justicea  at  sessions  were  divide  ~  ' 
judgmcut  WW  eutered  by  mistake,  instead  of  ai 
A.  V.  LmeitertAire  Jiulieu,  XM.^S.  442. 

So,  where  tlie  justices  were  divided,  and  the  seasiona,  thinking  it  h 
the  respondent  parish  lo  establisli  Iheir  ease  to  the  xatiafaction  of  u  n 
ly  of  the  Court,  quoslied  the  order  of  removal,  a  mandamua  was  rd 
A.  V.  MonmoHthMre  J,itliet$,  TD.^R.  334 ;  Mt.^C.  844,  S.  C.  O 
if  the  sessions  ought  to  have  adjourned  instead  of  quashing  the  ordo. 
See  titic  £tsaii>iM,  VoL  V,  p.  481. 

The  Court  will  not  grant  a  manabtniu  to  justices  to  moke  an  o(d 
miuntenance  on  a  particular  parish.  R.  v.  AfidJUtex  Juatirr*,  A  B. 
2d»;K,nAaei  R..\.EyeCor}>oralio»,AB.3tA.27l;  R.t.  Tritro,(.Vm 
SJi.^A.  590. 

A  pnrbhioner  has  no  right  to  inspect  parish  books,  for  the  pniva 
gaining  informalJoli  which  moy  be  lUeAd  to  hiiu,  with  a  view  to  cuppa 
claim  to  an  estate  in  the  parisli ;  and,  therefore,  the  Court  refused  lo  0 
maadamui  for  tliat  purpose.  R.  v.  Smallpirce,  2  CAit.  288. 

A  mandamiu  was  granted,  commanding  the  justices  and  clerk  of  the] 
of  a  borough,  lo  permit  the  attorney,  on  behalf  of  several  perami 
contributed  to  the  county  rates,  to  inspect  and  take  copies  of  the  b* 
rates  made  by  the  justices,  oud  all  ordeti  made  for  the  cxpendilur*  i 
same,  and  tlie  several  orders  of  sessions  made  thereon,  and  other  prai 
ings  and  documents  relating  thereto.  R.  v.  Leiceiter  Jutliee*  7  D. 
370;  4  a  ^C.  891,  S.C. 

But  before  such  writ  con  be  obtained,  an  application  for  mich  insoc 
iniuibeinsdc  tu  the  justices  assembled  at  quarter  sessions,  td.  SmuI 
title  Hutxcllon,  Vol.  111. 


pence,  tor  quashutg  the  order,  dm 
IS  were  divided  in   opinion,  and  tM 
n  adjournment  of  the  ^ 
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IV.  GDomommg  ©fturd&toarbfns,  CDfturcSw,  CDfturcS  Hates,    ^a«pen8,&c 

anb  iSUtttng  fj^ouscs. 

The  Court  made  a  rule  absolute,  in  the  first  instance,  for  a  mandamus  to  chuzchwardem. 
an  archdeacon,  to  swear  in  the  churchwardens  duly  elected.   Anon.  2  ChU. 
254. 

The  validity  of  a  resolution  of  a  vestrv,  to  close  the  poll  for  the  election 
of  churchwardens  at  a  particular  hour,  is  a  fit  question  to  be  tried  upon  a 
mandamus.  JR.  v.  Winchester  (Bishop)f  7  East^  573. 

A  mandamus  will  not  lie  to  churchwardens  to  make  a  church  rate;  JR.  v.   church  rAtes. 
Wilson,  bD.SfR.  602 ;  because  it  is  a  subject  of  ecclesiastical  jurisdiction. 
K.  V.  St.  Peter,  Thetford,  6  T.  R.  364. 

But  although  a  mandamus  does  not  lie  to  the  churchwardens  to  make  a 
clmrch  rate,  yet,  it  lies  to  the  churchwardens,  &c.  of  two  united  parishes, 
under  stat  10  Anne,  c.  11,  to  assemble  a  meeting  pursuant  to  sect  24,  for 
the  purpose  of  agreeing  upon  and  ascertaining  the  monies  and  rates  to  be  as- 
sessed for  the  repair  of  the  church  of  one  ofuiose  parishes.  K.  v.  St.  Mar- 
garet  and  St.  John,  Westnunsler,  AM.^S.  250. 

A  rate  to  reimburse  churchwardens  such  sums  as  they  had  expended  or 
might  thereafter  expend  on  the  parish  church,  would  be  bad  on  tne  face  of 
it,  as  in  part  retrospective ;  and,  therefore,  the  Court  would  not  grant  a  man- 
diasnus  to  the  chapelwardens  of  a  township  within  the  parish,  to  make  such 
a  rate  for  raising  their  accustomed  proportion  of  the  whole ;  and  their  re- 
fusal to  make  such  a  rate,  when  demanded,  appl}ring  as  well  to  the  form  as 
to  the  substance  of  the  demand,  the  Court  would  not  grant  the  mandamus 
to  raise  the  money  in  the  common  form  of  such  a  rate  prospectively,  out  of 
which  the  churchwardens  might  repay  themselves.  K.  v.  Haworth  Chapel- 
wardens,  \2East,bbQ. 

A  mandamus  lies  to  justices  to  proceed  against  a  quaker  for  a  church 
rate.  R,  v.  Freeman,  2  Ld.  Ken.  19. 

A  mandamus  lies  to  a  rector  to  appoint  a  parish  clerk.  R,  v.  St.  Ann's,  pariah  clerk. 
Soho,  3  Burr.  IS77. 

So  it  lies  to  a  clergvman  to  replace  a  parish  clerk;  and  the  affidavit 
should  state  that  such  clerk  was  appointed  for  life,  although  it  is  not  ab- 
solutely necessary.  Anon. -2  Chit.  254. 

So,  to  restore  a  parish  clerk.  R.  v.  Warren,  Cowp.  370. 

But  not  to  restore  one  to  the  office  of  deputy  parish  clerk.  Anon,  Lofft, 
434. 

A  mandamus  does  not  lie  to  admit  a  vestry  clerk.  R.  v.  Croydon  Church-  Vestry  derk. 
wardens,  5  T.  R.  713. 

Nor  to  chiuxhwardens  to  deliver  a  vestry  book  to  the  vestry  clerk.  Anon. 
2  Chit.  255. 

Burial  in  the  parish  church  yard  is  a  common  law  right  inherent  in  tlie  BuriaL 
parishioners,  but  the  mode  of  burial  is  of  ecclesiastical  cognizance ;  and, 
therefore,  the  Court  refused  a  mandamus  to  inter  the  body  of  a  parishioner 
in  an  iron  coffin.  R.  v.  Coleridge,  2B.^A.  806;  1  Chit.  588. 

A  mandamus  lies  to  deliver  up   the  keys  of  a  church.    Anon,  2  Chit.  Keys  of  church. 
255. 

A  mandamus  will  lie  to  register  and  certify  dissenting  meeting  houses. 
B.  V.  Derby  Justices,  4  Burr.  1991 ;  I  W.  Bla.  606,  S.  C. 

So  also  to  trustees  of  a  meeting  house  to  admit  a  dissenting  teacher.  R,  v. 
Barker,  3  Burr.  1265;  1  W.  Bla.  352,  S.  C. 

So  it  lies  to  the  sessions  to  administer  the  oaths  to  a  teacher  of  Protestant 
dissenters,  and  allow  him  to  make  and  subscribe  the  requisite  declarations. 
B.  V.  Gloucestershire  Justices,  15  East,  577. 

But  it  will  not  lie  to  justices  of  the  peace,  commanding  them  to  suffer  a 
tiisscnting  minister  quietly  to  preach  in  a  particular  meeting  house.  Peat's 
case,  6  Mod.  229. 


DlaeenUng  meet- 
big-house. 


V.  (KoncEtning  (ffionsiatilES. 

A  tnoHdamvi  v'iil  not  lie  to  compel  a  constable  lo  pay  maney  I 
him  under  q  distrcsa  and  skIc,  and  nlio,  under  an  idea  of  iU  haij 
erroiieoui,  had  restnred  tlic  money  to  tbc  purcliaser,  and  the  good 
owner.  Morlegv.Stanher,  6  Mod.  83. 


VI.  (Eanammq  County  ^reasuRrs. 

I1ic  Couvt  win  Dot  grant  a  manitamtu  to  make  a  new  election  efl 
trcBiurcr  on  the  ground  that  one  of  the  Juetices,  who  had  voted  all 
lion,  hod  not  taki^n  llie  mialification  oath  rcmiired  by  statute  18' 
c.  20,  prior  thereto;  for  the  acts  of  such  justice  are  not  void,  aid) 
niiw  be  liable  to  penalties,  Jt.  v.  llrrffordthire  Jutticrt,  1  Chil.  700 

Nor  will  they  grant  it  to  a  minuterial  oSicer,  such  as  the  tnam 
county,  to  obey  an  order  of  the  Court  of  quarter  sessioiu ;  but  the  fi 
medv,  in  case  of  his  refiiml  to  obey  such  order,  is  bv  indiceiii«n 
Bruloa,  6  T.  it.  1 68 ;  R.  v.  Suriy  Treamrer,  1  CAU.  650,  S,  P. ;  ib< 
V.  Johiuon,  iM.l^S.  515. 

Nor  to  a  treasurer  of  a  county  to  reimburse  constables  money  q 
by  tbem  in  conveying  rogues,  vagabonds,  and  disorderly  persaiu.  R. 


ittangr.  See SfaOltlTCr,  Vol.  ir.  p.  32,  41,  50;  €5amf,  1 
iilanslaugiiUr.     See  ante,  "^omix^t,  Vol.  in. 
iHaniraps.    See  Sbpting  CSuns,  Vol.  V.- 
ieia»uta()toi:.    See  33ail,  Vol.  I. 


See,  in  general,  tit.  SftDams,  Vol.  V. 

As  to  stealing  ft-om  and  injuring  manufactories  and  manuTactnr 
see  titles  lEaicinp.  ante,  p.  S77,  and  JSIalidAU  Xnlurtts  u  IBtODcnv. 
727.  I      I-   «. 

An  lu  manufacturers  asjaulting  mastera,  see  til.  IMsanIt,  ^'ol   I  i 

Tlie  5  Geo.  IV.  c.  07,  repeals  all  the  prior  stiilutea  reUtive  to  the 
of  aeduciiig  artiiicera  to  go  abroad,  and  e^iwrting  tools  and  machinery 
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ifttariners.   See  assaults,  Vol.  I. ;  Sbeamen,  Vol.  V. ;  Sbfttos, 
Vol.  V. 


,^latfnes.    See  post,  ifttiKtarp  "lato,  Vol.  III. 


ifttatfet.  See  ante,  Jpafrs,  Vol.  IL—As  to  Sales  of  stolen  Pro- 
perty in,  see  antey  p.  583;  of  Horses  in,  tit.  fl^otSCS,  ante, 
p.  264. 


marriage. 

[4  Geo.  IV. c. 76;  5Geo.IV.c.  32;  6 Geo.  IV.  cc.  91,92;  11  Geo.  IV.  c  18;  1  Wm. 

IV.  c  66. 

As  to  Bigamy,  sec  tit,  IBolBgamp,  Vol.  V. 

As  to  Proof  of  Marriage,  see  tit.  lEbiTlcncc,  Vol.  II.;  IBariBf^  l&fgiBtcr, 
Vol.  V. 

As  to  Abduction,  see  tit  Hbt^uction,  Vol.  I. 

As  to  Settlements  by  Marriage,  see  tit  \Boor,  Vol.  V. 

By  4  Geo.  IV.  c.  76,  intituled  "  An  Act  for  amending  the  laws  respecting  4  Geo.  4,  c.  70. 
the  solemnization  of  marriages  in  England^*  passed  JuJy  18,  1823,  sect  1, 
reciting  that  *  it  is  expedient  to  amend  the  laws  respecting  the  solemnization 
of  marriages  in  England,'  it  is  enacted,  ''  That  from  and  after  the  1st  day  of  Repeal  of  acu. 
November  next  ensuing  the  passing  of  this  act,  so  much  of  the  26  Geo.  II.  c. 
38,  as  was  in  force  immediately  before  the  passing  of  this  act;  and  also  the 
4  Geo.  IV.  c.  17,  shall  be,  and  the  same  are  hereby  repealed;  save  and  ex- 
cept as  to  any  acts,  matters,  or  things  done  under  the  provisions  of  the  said 
recited  acts,  or  either  of  them,  before  the  said  1st  day  of  November,  as  to 
which  the  said  recited  acts  shall  respectively  be  of  the  same  force  and  ef- 
fect as  if  this  act  had  not  been  made;  save  also  and  except  so  far  as  the 
said  recited  acts,  or  either  of  them,  repeal  any  former  act,  or  any  clause, 
matter,  or  thing  therein  contained." 

Sect  2.  **  That  from  and  af^er  the  Ist  day  of  November,  all  banns  of  Barnu,  when, 
matrimony  shall  be  published  in  an  audible  manner  in  the  parish  church,   jJlSihS*;  ^Sd 
or  in  some  public  chapel,  in  which  chapel  banns  of  matrimony  may  now  or  marriatfe  lo  be 
may  hereafter  be  lawfully  published,  of  or  belonging  to  such  parish  or  b2S?|S5SSwSj* 
chapelry  wherein  the  persons  to  be  married  shall  dwell,  according  to  the 
form  of  words  prescribed  by  the  rubric  prefixed  to  the  office  of  matrimony 
in  tlie  book  of  common  prayer,  upon  three  Sundays  preceding  the  solem- 
nization of  marriage,  during  the  time  of  morning  service,  or  of  evening 
service  (if  there  shall  be  no  morning  service  in  such  church  or  chapel  upon 
the  Sunday  upon  which  such  banns  shall  be  so  published),  immediately  af- 
ter the  secona  lesson ;  and  whensoever  it  shall  happen  that  the  persons  to 
be  married  shall  dwell  in  divers  parishes  or  chapelries,  the  banns  shall,  in 
like  manner,  be  published  in  the  church  or  in  any  such  chapel  as  aforesaid, 
belonging  to  such  parish  or  chapelry  wherein  each  of  the  said  persons  shall 
dwell;  and  that  all  other  the  rules  prescribed  by  the  said  rubric  concerning 
the  publication  of  banns  and  the  solemnization  of  matrimony,  and  not  here- 
by altered,  shall  be  duly  obscr\'cd;  and  that,  in  all  cases  wnere  banns  shall 
have  been  published,  the  marriage  shall  be  solemnized  in  one  of  the  parish 


■od  mcli  conMD^  U 

in  dw  rtgatrj  oltlk 

MddaiateTiMM      Soct  4  nmtito'  and  aoMt^  "  1!hat  Ib  aran  cbn^  l>  nwrt  rf« 

nsKkOvri.       Hch  antEoritj  riwU  be  ftrcn  n  doMMid,  &«•  Adba  |Anihi 

eMu^ewHuputofdwbtariart'inck  eli^d  a  Bntiaa  hi  Aawfc 

lowing: '  Imiiih  iiiajliii imlilMml  ■ml iiiiijmB iJiiimltJ  tii fthil^ 

niiMMiair  I      Sect.  S  proridM  nid  aoaeto,  "llat  ill  pravUena  aav  in  fimk  «■ 

TnSa^^^    MyhwMfterlnwtallfalwa^kw.wtefealoygfMh^—dtaniMi 

<te*BMaa-    riwa  w^Wwi  in  aw  pariA  AwrfMifc  ahaH  aartaai^  wad  oa  eManiw* 

■jAiaiamBi^    tand,  ta  any  dwal  m  wliinh  tlm  pnHiraHwi  rf banna  anl  ao^paa^ 

maitUgw  flxll  fia  ■»  aaflioriaad  ai  afawaat^  In  Ik*  anaa  vaiMrvl 

•ama  wan  a  paiuh  efanrch;  ni  avaiylUif  laqohad  bf  lawla  ki 

ralatiTellientobTllieehiDdtwaidMuaraBTpanA  ahnnb  ikilhti 

Inr  iha  diqahmdan  or  cAar  lAetf  wanMng  analog— a  Ailiaa  ki 

bfttatepo-  MOL  6.  "That  on  or  bafan  tlw  mii  1«  dajr  nf  TTiiiiiliiii.  ■!! 

jii'.feg*"-      lime  to  time  aftenraidi  a*  then  dull  be  oeeaaian,  dia  ihuiiLimtai 
Xr~"^^^  dundwatdaniafdrnKhaaandd^alawhaniBaMni^Baa  an  adni 


'  duMdwariamafdmiBhaa 

diaU  pxtride  a  proper  bonk 


bonkofiiibattalialpMer,  mailud 


tiTJyinmaimard&aetadfcrtharigMgfiookofwHlMaa;Mi^ 
■laubepubUiad  from  die  aiidre^iMr  ba«k  oTIiaBM  b^ttaa 
ndiditar,  and  not  ftnn  looaa  p^an,  and  allar  poblioatiaB  *  ~  * 
I  -''''ng  mmhtar,  or  oy  aoB—  pwiuu  undat  Ida  Cr 

_..  Ml  endeHrt^  "^latiiopanDn,  Tlcar,  ndnhter,  c  . 

U  be  oEliged  to  publiib  the  banm  of  roatrimony  between  any  n 


al  pmr,  i 
vboakof 
'  be  pubUied  from  die  aiid  regliti 

itar.  and  not  ftnn  looaa  naaan.  a: 

byd 

Be 

f'^j.    ■ball  be  obliged  to  publiih  the  banm  of  roatiiinony  between  any  pa 

to  be  '   vhntaoever,  unlcu  the  perwiM  to  be  niamed  shall,  ■cTen  dayi  at  tbt 

'^^L     before  the  time  required  for  the  lint  publicetioii  of  luch  bsnnt  le^trti 

deliver,  or  came  to  be  d^vered  to  nich  parson,  vicar,  minister,  or  can 

notice  in  writing,  dated  on  the  dsy  on  which  the  same  shalt  be  so  dd 

cd,  of  their  true  Cbriitiiui  names  and  luniaines,  and  of  the  home  or  hi 

□f  their  respective  abodes  within  such  parish  or  chapeby  a*  iriiii  wiV. 

of  the  time  during  which  they  liave  dwelt,  inhabited,  or  lodged  in  nub  1 

or  houses  respectively." 

HIabM*  Bot  pn-         SecL  6  provides  and  enacts,  "  That  no  parson,  minister,  Ticar,  or  c( 

ry^amlMwM^   wlemniring  marriages  after  the  first  day  of  November  neit,   Iwtwmi 

m^BMmatatr^    sons  both  or  one  of  whom  eball  be  under  the  age  of  twenty-one  yens 

iSrlia  °'mu«^  banns  published,  shall  be  punishable  by  eccleaiastical  ceRmrc*  fee  k 

dSut  Ifillniiii    niiing  such  marriaees  without  consent  of  parents  or  guardians,  unless 

'"SlaiitoBB?^*     P*"*""'  minister,  Mcar,  or  curate,  shall  have  notice  of  the  divrat  at 

GuuToid.  parente  or  guai^ans;  and  in  case  such  patents  or  euardians,  oronec/t 

shall  openly  and  publicly  declare,  or  cause  to  be  declared,  in  the  chnfi 

chapel  where  the  banns  shall  he  so  published,  at  the  time  of  auch  pul 

tion,  his,  her,  or  their  dissent  to  such  marriage,  such  publication  <^l 

ihall  he  absolutely  void." 

itr|iubUaHDn  of         Sect.  9.  "  That  whenever  aoiarriage  shall  not be  had  Within  three  n 

U^SSlriJ^IS?'      after  the  complete  publication  of  hanns,  no  minister  shall  proceed  ta 

•idBnaiHd  within    solemnization  of  the  same  until  the  banns  shall  have  been  tepuUidii 

ihMtauiiilii.         (j,!^  several  Sundays,  in  the  form  and  manner  }ire«cribcd  in  this  mO, 

less  by  licence  duly  obtained  according  to  the  provisioni  of  this  act" 
l.iramiabc  Sect.  10.  "  Iliat  no  licence  of  mama^  shall,  fhnn  and  afler  the  said 

{^gj^^^l^^^   day  of  November,  be  granted  by  any  arclibiihop,  bishop,  or  other  crdi 
vlwatbfttitiimlf  or  penon  having  author!^  to  grant  such  licences,  to  aolemiuaaaiw  man 


iXtardaQt. 
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rartles  reaJded  for 
fifteen  days  before. 

Where  caveat  en- 
tered, no  licence 
to  l«ue  till  matter 
examined  by 
Judge. 


in  any  other  church  or  chapel  than  in  the  parish  church,  or  in  some  public 
chapel  of  or  belonging  to  the  )>arish  or  chapelry  within  which  the  usual  place   TceoTi     to, 
of  abode  of  one  of  the  persons  to  be  married  shall  have  been  for  the  space  of  whereinone  of  the 
fifteen  days  immediately  before  the  granting  of  such  licence."  — " " 

Sect  II.*'  That  if  any  caveat  be  entered  against  the  grant  of  any  licence 
for  a  marriage,  such  caveat  being  duly  signed  by  or  on  the  behalf  of  the  per- 
son who  enters  the  same,  together  with  his  place  of  residence,  and  the  groimd 
of  objection  on  which  his  caveat  is  foimded,  no  licence  shall  issue  till  the 
said  caveat,  or  a  true  copy  thereof,  be  transmitted  to  the  judge  out  of  whose 
office  the  licence  is  to  issue,  and  until  the  Judge  has  certified  to  the  register 
that  he  has  examined  into  the  matter  of  tne  caveat,  and  is  satisfied  that  it 
ought  not  to  obstruct  the  grant  of  the  licence  for  the  said  iharriage,  or  until 
the  caveat  be  withdrawn  by  the  'porty  who  entered  the  same." 

Sect  12  provides  and  enacts,  '*  That  all  parishes  where  there  shall  be  no   Parkhca,  when  no 
parish  church  or  chapel  belonging  thereto,  or  none  wherein  divine  service  ^^^  *""  <**»^» 
shall  be  usually  solemnized  every  Sunday,  and  all  extra-parochial  places  chiafp^ST^^m- 
whatever,  having  no  public  chapel  wherein  banns  may  be  lawfully  published,  Jj  ^  belong  many 
shall  be  deemed  and  taken  to  belong  to  any  parish  or  chapelry  next  adjoin-  JS^  ^  l*ri«h, 
ing,  for  the  purposes  of  this  act  only ;  ana  where  banns  shall  be  published 
in  any  church  or  chapel  of  any  parish  or  chapelry  adioining  to  any  such  pa- 
rish or  chapelry  where  there  shall  be  no  church  or  chapel,  or  none  wherein 
divine  service  shall  be  solemnized  as  aforesaid,  or  to  any  extra-parochial 
place  as  aforesaid,  the  parson,  vicar,  minister,  or  curate,  publishing  such 
banns,  shall,  in  writing  under  his  hand,  certify  the  publication  thereof  in 
tiie  same  manner  as  if  either  of  the  persons  to  be  married  had  dwelt  in  such 
adjoining  parish  or  chapelry." 

Sect  13  provides  and  enacts,  and  declares,  "  That  if  the  church  of  any  where  churches 
parish,  or  chapel  of  any  chapelry,  wherein  marriages  have  been  usually  so-  J^^*°**^*^****  ***" 
temnized,  be  aemolished  in  order  to  be  rebuilt,  or  be  under  repair,  and  on  temJ  t?be  pio- 
such  account  be  disused  for  public  service,  it  shall  be  lawful  for  the  banns  claimed  in  achurdi 
to  be  proclaimed  in  a  church  or  chapel  of  any  adjoining  parish  or  chapelry  j!^ng^dsh^&cl 
in  which  banns  are  usually  proclaimed,  or  in  any  place  within  the  linuts  of  (<*)' 
the  parish  or  chapelry  wmcn  shall  be  licensed  by  the  bishop  of  the  diocese 
for  the  performance  of  divine  service,  during  the  repair  or  rebuilding  of  the 
church  as  aforesaid ;  and,  where  no  such  place  shall  be  so  licensed,  then, 
during  such  period  as  aforesaid,  the  marriage  may  be  solemnized  in  the  ad- 
joining church  or  chapel  wherein  the  banns  have  been  proclaimed ;  and  all 
marriages  heretofore  solemnized  in  other  places  within  the  said  parishes  or 
chapelries  than  the  said  churches  or  chapels,  on  account  of  their  being  un- 
der repair,  or  taken  down  in  order  to  be  rebuilt,  shall  not  be  liable  to  have 
their  validity  questioned  on  that  account,  nor  shoU  tlie  ministers  who  have 
so  solemnized  the  same  be  liable  to  any  ecclesiastical  censure,  or  to  any 
other  proceeding  or  penalty  whatsoever." 

Sect  14  enacts,  **  For  avoiding  all  fraud  and  collusion  in  obtaining  of  licen-  oath  to  be  uken 
ces  for  marriage,  that,  before  any  such  licence  be  granted,  one  of  the  parties  t>efore  the  sumj- 
ahall  personally  swear  before  the  surrogate,  or  other  person  having  authority  Srticuiarsrbefoie 
to  grant  the  same,  that  he  or  she  believeth  that  there  is  no  impediment  of  *^"*^  ^  granted 
kindred  or  alliance,  or  of  any  other  lawful  cause,  nor  any  suit  commenced  ^ 
in  any  ecclesiastical  court,  to  bar  or  hinder  the  proceeding  of  the  sold  ma- 
trimony according  to  the  tenor  of  the  said  licence ;  and  that  one  of  the  said 
parties  hath,  for  the  space  of  fifteen  days  immediately  preceding  such  li- 


(o)  See  the  5  Geo.  IV.  c.  32,  pott,  p. 
758 ;  and  1 1  Geo.  IV.  c.  18,  post,  p.  759. 

(6)  A  false  oath,  taken  before  a  surro- 
gate, to  obtain  a  marsiage  licence,  will 
not  support  an  indictment  for  perjury; 
but  if  the  false  oath  be  taken  for  the  pur- 
pose of  obtaining  a  licence,  and  the  li- 
cence is  obtained  and  the  marriage  had, 
the  party  may  be  indicted  for  a  misde- 


meanor. R,  v.  Foster,  R,8[1LC.  C.  R,  459. 

But  if  the  indictment  only  charges 
that  the  party  took  the  false  oath,  with- 
out stating  that  it  was  for  the  purpose  of 
procuring  a  licence,  or  that  a  licence  was 
procured  thereby,  it  is  not  good.  S.  C. 

As  to  the  offences  of  Abduction  and 
Bigamy,  see  title  0lfllhlCtton»  VoU  I.  and 

title  Volsgams,  Voi.  v. 
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■  t^.^- —  «iddn«UdtpiAaMRli«*btob«MlMraiMd;  aod,  Amctt** 

Mwywi^  dMt  dw  cooMiit  rfOa  pcnen  «r  |eriwi  vkoH  cmi 

ndi  nunitta  h  nmirti,  mtedM  invMaM  of  OiiM^  kikM 

~    tdudthanto:  pnivfladihr^i,  th^  ff  thamifaaH  U  mmAm 

MfiOM  IttTiHg  MlhoriW  to  gw>  lA  mi— n^  Am,  mom  nift  ■A  fc 


»*j**^*         Miiipp^iiiigfcrai^fadiBaanai^toghvaareantfinaraMBl^lyl 
^"'  '  Brodiwiifa^bdhwiBdiiieMBtiimBitrf;  aBr^fagfaMri"* 

to  tlw  oontnor  dMnof  BotwUHaMUB." 

wtowtM^n         Sm*.  16.  "  TW  Ae  Wmt,  tf  Im^,  of  ai?  p 

*TSJ'iSm    T*""  o'  "S^i  ■o*^  pvliw*  not  Mnc  a  wldaww  or  « 

"■^^J^<^     didlbedMd,dieMndinaigav&BitftliepMMi 

agit,  Uwftallr  i^ipooitad.  or  om  of  Amb  t '  and  {n  cm* 

n«dini  OT  furffianm  tlMn  Iht  BoUiir  of  hmIi  pHta 


SmSdl  lie  BO  BwdMrv 
pomn  upiiitid  br  dw  CDHrt  cf  C 

Mat  li  kmbr  nqnnd  fbr  A«  OMnlagt  i/mmIi  par^  ku  imdn-  *^  j 
dm*  ilullbe  BO  pHMo  ■uthwlitd  togin  Meb  aoMant  (a)." 
UtttMkvor         BmL  ir.  <*  Tbt,  in  OMi  At  fkdwr  or  bihen  of  the  partin 
SfSMhoiir'  rirftOrrfonorfdwrntoaateagOMlfcr— tid,  shall  be  nw 
ffMJimtmmp-     or  tha  gurdin  or  gtHiidiaii%  noMT  or  mo&erj,  or  an v  of 
ST^^ipIlS-    Hut  b  node  aeeMMiT  M  afttM^  to  dw  narrin        -       ' 


1  to  tka  narriBg«  oT  audi  yii 
paito  bavnod  £e  s 

■duamottwMRMt    -^'^' 

^^tbonitdull  ■ 

'airniog,  in  mj  at  Ae  bdbre-  ^^^ 

•  krd  lAnudkr,  lord  kMpor,  01  dtt  kidi  contmiarioneM  of  la 


ifcwkMiMB,  dun  bo  aaa  OMH«v  K«ati^  or  in  paito  bmod  £e 
=i/£XS  aUjror  AommdiMDMfiTWNfbMor^dibeMhla, 
3EUb  ■jropTmairi^^thonltdMfl  ■tdnMybe  UwSil 


cf^ianv) 


oTGrMt  Britain  for  dw  time  bring,  mtiter  of  the  rolls,  or  v 

of  Engtuid,  who  ii  and  are  reapeetiTelj  hereby  empowmcl  to  pracMl 
inch  petitioD  in  a  lumnMry  way;  and,  in  caae  the  maniage  pfupawl 
upon  examlDatioD  appear  to  be  proper,  the  laid  lord  chancellor,  loidb 
or  lordi  comnusuonen  of  the  g^at  leal  for  the  time  beisKi  maalcr  i 
rolls,  or  vice-chancellor,  ihBlljudiciany  declare  the  aame  to  oe  ao;  ad 
judicial  declaration  shall  be  deemed  and  taken  to  be  aa  good  and  cA 
to  all  intents  and  purposes,  as  if  the  father,  guardian  or  guardiaaa,  era 
of  the  person  to  petitioning  had  consented  to  such  mnrrio^." 

Sect  1 8  prorides  and  enacts,  "  That,  front  and  aft«r  the  said  fini  i 
November,  no  surrogate  hereafter  to  be  deputed  by  any  ecdcnaatieal 
who  hath  power  to  grant  licences,  Bhall  grant  any  such  licence  nntil  1m 
taken  an  oath  before  the  said  judge,  or  befbte  a  commiaaioiier  anpotnl 
eomraission  under  the  seal  of  the  said  judge,  which  conuniaaioB  tb 
judge  is  bereW  authorized  to  issue,  fkitnnilly  to  execute  his  ofBcc  am 
to  law  to  the  beat  of  hit  knowledge,  and  haUi  given  aecuri^  by  hii  bt 
Uiesum  of  100/.,  to  the  bishop  of  the  diocese,  for  die  due  and  Ulhfa 
cutton  of  hti  said  office." 

(a)  ThU  proiiiioa  requiring  the  eon-  The  nisrrii^  of  ui  iobnt  iriAl 

KDl  of  ptrcnti,  ic,  is  director;  atiij,  coDMnlofpsjoat  orgnudia^ssbi 

and  a  martiaga  without  such  cauent  is  in  the  inlenal  between  tSnd  J^, 

sdll  (Slid.  A.  V.  Blnuiigiam,  8  B.  ^  C.  (when  lbs  S  Geo.  IV.  e,  75  nan 

39.    But,b;t,13,f>iuf,T5S,lhchuiband,  rojsl  ssMSt,b;whtdi  sect.  II  oTl 

if  psTtylo  IhcTlalition  of  the  director;  II.cSS  is  repealed),  sind  Septd^ 

proiidont  of  thii  set,  iiiar  be  deprived  <^  1 813,  when  the  3  f^o.  IV.  c  7S 

all  right  to  the  property  of  the  wife.  Id.  (o  operate,  is  ralM.  ff  v  Wmmim  I 

Ses  same  case,  iM.^R.  S30,  snd  note  C.  C.  103  " 


iStarriage. 

Sect  19.  **  That  inrbenever  a  marriage  shall  not  be  had  within  three 
months  after  the  grant  of  a  licence  by  any  archbishop,  bishop,  or  any  ordi- 
nary or  person  having  authority  to  grant  such  licence,  no  minbter  shall 
proceed  to  the  solemnization  of  such  marriage  until  a  new  licence  shall  have 
been  obtained,  imless  by  banns  duly  published  according  to  the  provisions 
of  this  act" 

Sect  20  provides  and  enacts,  "  That  nothing  hereinbefore  contained 
•hall  be  construed  to  extend  to  deprive  the  archbishop  of  Canterbury  and 
Ilia  successors,  and  his  and  their  proper  officers,  of  the  right  which  hath 
hitherto  been  used,  in  virtue  of  a  certain  statute  made  in  the  twentv-fifth 
year  of  the  reign  of  the  late  king  Henry  the  Eighth,  intituled  An  Act 
concerning  Peter  Pence  and  dupensationt,  of  granting  special  licences  to 
marry  at  any  convenient  time  or  place." 

Sect  21.  *'  That  if  any  person  shall,  from  and  after  the  said  1st  day  of 
November,  solemnize  matrimony  in  any  other  place  than  a  church  or  such 
public  chapel  wherein  banns  may  be  lawfully  published,  or  at  any  other 
time  than  oetween  the  hours  of  eight  and  twelve  in  the  forenoon,  unless  by 
wpecial  licence  from  the  archbishop  of  Canterbury,  or  shall  solemnize  ma- 
tiimony  without  due  publication  of  banns,  unless  licence  of  marriage  be 
fint  had  and  obtained  from  some  person  or  persons  having  authority  to 
grant  the  same ;  or  if  any  person,  wisely  pretending  to  be  in  holy  orders, 
•haU  solemnize  matrimony  according  to  the  rites  of  the  church  of  England; 
every  person  knowingly  and  wilfuUy  so  offending,  and  being  lawfully  con- 
victed thereof,  shall  be  deemed  and  adjudged  to  be  guilty  of  felony,  and 
shall  be  transported  for  the  space  of  fourteen  years,  according  to  the  laws  in 
Ibrce  for  transportation  of  felons;  provided  that  all  prosecutions  for  such 
felony  shall  be  commenced  within  the  space  of  three  years  after  the  offence 
committed." 

Sect  22  provides  and  enacts,  "  That  if  any  persons  shall  knowingly  and 
wilfiillv  intermarry  in  any  other  place  than  a  church,  or  such  public  chapel 
wherem  banns  may  be  lawfully  published,  unless  by  special  licence  as  afore- 
said, or  shall  knowingly  and  wilfully  intermarry  without  due  publication  of 
banns,  or  licence  from  a  person  or  persons  having  authority  to  grant  the 
same,  first  had  and  obtained,  or  shall  knowingly  and  wilfully  consent  to,  or 
acquiesce  in,  the  solemnization  of  such  marriage  by  any  person  not  being  in 
holy  orders,  the  marriages  of  such  persons  shall  be  niUl  and  void,  to  all  in- 
tents and  purposes  whatsoever." 

Sect  23.  **  That  if  any  valid  marriage  solemnized  by  licence  shall,  afler 
the  said  1  st  day  of  November  next,  be  procured  by  a  party  to  such  marriage  to 
be  solemnized  between  persons,  one  or  both  of  whom  snail  be  under  the  age 
of  twenty-one  years,  not  being  a  widower  or  widow,  contrary  to  the  provi- 
sions of  this  act,  by  means  of  such  party  falsely  swearing  as  to  any  matter 
or  matters  to  which  such  party  is  hereinbefore  required  personally  to  swear, 
such  party  wilfully  and  knowingly  so  swearing ;  or  if  any  valid  marriage 
by  banns  shall,  after  the  said  first  day  of  November  next,  be  procured  by  a 
party  thereto  to  be  solemnized  by  banns  between  persons,  one  or  both  of 
whom  shall  be  imder  the  age  of  twenty-one  years,  not  being  a  widower  or 
widow,  such  party  knowing  that  such  person  as  aforesaid  mider  the  age  of 
twenty-one  years  had  a  parent  or  guardian  then  living,  and  that  such  mar- 
riage was  had  without  the  consent  of  such  parent  or  guardian,  and  knowing 
that  banns  had  not  been  duly  published,  according  to  the  provisions  of  this 
act,  and  having  knowingly  caused  or  procured  the  imdue  publication  of 
banns;  then,  and  in  every  such  case,  it  shall  be  lawful  for  his  Majesty's  at- 
torney-general, (or  for  his  Majesty's  solicitor-general,  in  case  of  the  vacancy 
of  the  office  of  attorney-general),  by  information  in  the  nature  of  an  Eng^ 
lish  bill  in  the  Court  of  Chancery  or  Court  of  Exchequer,  at  the  relation  of 
a  parent  or  guardian  of  the  minor,  whose  consent  nas  not  been  given  to 
such  marriage,  and  who  shall  be  responsible  for  any  costs  incurred  in  such 
suit,  such,  parent  or  guardian  previously  making  oath  as  is  hereinafter  re- 
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MAKRfAOR. 
4  Geo.  4,  c.  76. 

If  marriages  by 
licence  be  not  ho- 
lemniied  within 
three  months,  new 
licence  to  be  ob> 
tained. 

RIffht  of  arch- 
bisnop  of  Canter- 
bury to  grant  sm- 
cialllc 


Persons  scdemnl- 
slngroarriacesln 
any  other  place 
than  a  church  or 
chapel,  or  without 
baniM  or  licence,  ' 
or  under  pretence 
of  being  in  holy 
orders,  shall  be 
transported. 


Prosecution  to  be 
commenced  within 
three  years. 

Marriages  to  be 
▼old  whiere  persons 
wllfullv  marry  in 
any  other  place 
than  a  church,  hc> 
or  without  banns 
or  licence  (a). 


When  marriage 
(olemnixed  be- 
tween parties  un- 
der ai^.  contrary 
tn  this  act,  bv 
false  oath  or  fhiud, 
the  guilty  party 
to  forfeit  all  pro- 
perty accruing 
rrom  the  marriage 


(a)  See  emte,  p.  754,  n. 


to  ariir  ud  &Mt  Ibt  a  t 

I,  tifla,  «>>A  inlmit  te  m  pupw^  a*  iteB  Ihn  km  ■■ 
taftcr  Mcntt  to  meb  oAnaiiWFaity.brlbcM  rfMcb—nfa 
d  imte  Ik*  dinetiaaafmA  Cont  ftr  Oa  bMMit  J^ 
pstr,  «K  of  tht  iMue  rf  Oe  aMnlag^  or  of  nj  of  dboai,  fa  hA  MM 
mIiTT lJii11lliliitm.tillii|M|iiMiifi«aiMilliigllni^ili|it|i 


iiiwiImi  .  Hill  if liiirli  III!  iMllw  I rtiai^lM  iiwirMB  AJ.  h  I 

lawMfcr  tha  Mid  Ceort  to  M(d«  ml  Mcnn  andi  vmmmlj,mx 


& 


Mffiatdr  fcr  ^  bMrft «/ Iba  fc 


iow  ibr  dw  AnH^  pntii^  tjr  w^  "fB^^ 
MJi  riniil.  imflrr  ftin  |iitl[  iifai  iitiiiMMiliiiiiM 
ibb,  nindUwiMatottwbMMatitfawA 
lb*  Htm  oriWr  nmnt^  andoriha  toMcTd 


•ttMDn  or  aaMtac-mmai,  beAte  ha  fllM  A*  t ,  _,  ^_ 

mn  UbM  one  ordie  iDMltn  ia  a^nr  ia  CbMOMT,  «r  Wta 
Mw  bnou  of  dw  EBdwqner,  and  vUch  nirr  am  haMw  navii 

pmnrcd  to  adDriabtar,  Atf  A*  nSd 'c    '1     ii  inilihilil 

bfenulionliaAbMnnhnniatdlii  mehnaiBflr and wdlK mA 
itaMH^  ■■,  tn  dwJndnMit  otAmmii  aimny  ay  ■oMmHwjm 
■ancknt  to  antlioriae  lEt  iOing  dw  inbttBatiiNi  mdw  IhaiawilU 
asli  and  dMt  Mub  maniagi  haa  ban  aolamdaid  wittNat  Ot  «MM 
pntT  or  paitiM  at  iriioM  idadoB  neh  Ubnaatten  ia  nnfani  to 
flreranvodmrpaniitargiMnttaBefdietoiiMr  MMRla^  to  Aeta 
artolia/afdwrelatarai  NbtanMauldageadi;  aadtihataMfca 
nUtma  bmd  not  known  or  dbcovemd  that  mch  maniave  had  bca 
niied  more  than  three  month*  previoui  to  hw  or  their  af^icstioa  to  t 
ney  or  lolicitoi^eneraL" 
iiim™>-  ^"^  ^*-  "  ''^^  'l'  agreement!,  ■ettlementa,  and  deed*  eatmi 

to  b>  vcdil.  executed  by  the  parties  to  any  marriage,  in  conBequeoce  of  or  in  re 
which  marriage  nich  informalion  as  aibretaid  Aail  be  filed,  or  by  i 
the  laid  partita,  before  and  in  contemplation  of  auch  marnage,  or  af 
marriage,  for  the  benefit  of  the  parties  or  either  of  them,  or  their . 
flu*  M  uie  ume  ihidl  be  contrary  to  or  incoutiateDt  with  the  pnn 
Mich  lecurity  and  settlement  ai  ihall  be  made  by  or  under  the  din 
nich  Court  a«  aforesaid,  under  the  authority  of  this  act,  ahall  be  d 


■hall  be  filed  within  one  year  after  the  •olemnixation  of  the  i 
which  nich  forfeiture  ahall  have  been  incurred,  and  ahall  he  iiiiim 
due  diligence;  and  in  caae  any  penon  or  necenoij  party  to  any) 
formation  ah^l  abscond,  or  be  or  continue  out  of  England,  it  Afll  b 
for  the  Court  in  which  such  infonnation  shall  be  filed  h>  order  sod 
to  appear  to  such  infonnation,  and  answer  the  aajne  within  sa 
as  to  such  Court  shall  seem  fit;  and  to  cauae  such  order  to  he  s(l 
such  penon  at  any  place  out  of  Eneland,  or  to  cauae  auch  order  tob 
cd  in  the  London  Gazette,  and  such  other  British  or  foreign  newni 
to  such  Court  shall  seem  proper;  and,  m  default  of  such  penon  ^ 
and  answering  such  information  within  the  time  to  be  limited  as  d 
to  order  such  information  to  be  taken  aa  coofcHcd  bj  mch  peiMB 
proceed  to  make  such  decree  or  order  upon  such  in(nr.~-*:-~-  —  — 
might  have  made  if  such  penon  had  appeared  Ic 


> 

i 
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mation :  provided  alwayH,  that  in  case  the  person  at  whose  relation  any       mabriagf.. 
Buch  suit  shall  have  been  instituted  shall  die  pending  such  suit,  it  shall  be  4  Geo.  4,  c.  76. 
lawful  for  the  Court  of  Chancery,  if  such  Court  shml  see  fit,  to  appoint  a 
proper  person  or  proper  persons,  at  whose  relation  such  suit  may  be  conti- 
nued." 

Sect.  26  provides  and  enacts,  "  lliat  aAer  the  solemnization  of  any  mar-  Proofof  the  actual 
riaffe  under  a  publication  of  banns,  it  shall  not  be  necessary,  in  support  of  jSSS  mi  necee- 
Bucn  marriage,  to  give  any  proof  of  the  actual  dwelling  of  the  parties  in  the  lary  to  the  validity 
respective  parishes  or  chapelries  wherein  the  banns  of  matrimony  were  thCTaf£l5iunnii*or 
published;  or,  where  the  marriage  is  by  licence,  it  shall  not  be  necessary  to  by  licence, 
give  any  proof  that  the  usual  place  of  abode  of  one  of  the  parties,  for  the 
qmce  of  nfleen  days  as  aforesaid,  was  in  the  parish  or  chapelry  where  the 
marriage  was  solemnized;  nor  shall  any  evidence  in  either  of  the  said  cases 
be  received  to  prove  the  contrary  in  any  suit  touching  the  validity  of  such 
marriage." 

Sect  27  enacts,  "  That  in  no  case  whatsoever  shall  any  suit  or  proceed-  J^o  suit  shall  be 
•     ings  be  had  in  any  ecclesiastical  court,  in  order  to  compel  a  celebration  of  iebrati^o!fmw^ 
any  marriage  in  facie  ecclesuB,  by  reason  of  any  contract  of  matrimony  ri*8«  by  rauon  of 
' .   whatsoever,  whether  j»«r  verba  de  prasenti  or  per  verba  de  futurOy  any  law  JSiriiSS***^ 
;     or  usage  to  the  contrary  notwithstanding." 

^         Sect  28.  "  And,  in  order  to  preserve  the  evidence  of  marriages,  and  to  Marriages  to  be  in 
make  the  proof  thereof  more  certain  and  easy,  and  for  the  direction  of  mi-  {wo  wJSSSe^  and 
nisters  in  the  celebration  of  marriages  and  registering  thereof,  be  it  enact-  to  be  registered, 
r     ed,  that,  from  and  after  the  said  first  day  of  November,  all  marriages  shall 
p     be  solemnized  in  the  presence  of  two  or  more  credible  witnesses,  besides 
J     the  minister  who  shall  celebrate  the  same ;  and  that,  immediately  after  the 
^     celebration  of  every  marriage,  an  entry  thereof  shall  be  made  in  the  regis- 
^:    ter-book  provided  and  kept  for  that  purpose,  as  by  law  is  now  directed,  or 
;    ms  shall  be  hereafter  directed ;  in  whicn  entry  or  register  it  shall  be  expressed 
p    that  the  said  marriage  was  celebrated  by  banns  or  licence,  and  if  both 
or  either  of  the  parties  married  by  licence  be  imder  age,  not  being  a  widower 
or  widow,  with  consent  of  the  parents  or  guardians,  as  the  case  shall  be; 
and  such  entry  shall  be  signed  by  the  minister  widi  his  proper  addition,  and  signed,  &c. 
and  also  by  the  parties  married,  and  attested  by  such  two  witnesses ;  which 
entry  shall  be  made  in  the  form  or  to  the  efiect  following :  that  is  to  say, 

**  A,  B,of   \    /f    >    parish,  and  C.  D,  of   -j  Jf  >    parish,  were  married 

'-  "^  {^3} '"  { w.}  «-«*  ^'^""^  &L}  "^     '^y  •/ 

,  in  the  year  f  Rector  '\ 

By  me,  J.  J.  <  Vicar    > 
{^Curate,} 


{A  B 
CD 

In  the  presence  of  \  q  ^,, 


Sect  29  provided  against  the  forgery  and  destruction  of  licences,  rem-  Forgery. 

ters,  &c.;  but  that  section  is  repealed  by  the  1  Wm.  IV.  c.  66,  and  fiir&er 

provisions  made;  for  which,  see  tide  JF^S^rpj  Vol.  II. 
'         Sect.  30  provides  and  enacts,  "  That  this  act,  or  any  thing  therein  con-  This  act  not  to 
^    tained,  shall  not  extend  to  the  marriages  of  any  of  the  royal  family."  S^SSij!*"  ^ 

'         Sect  31  provides  and  enacts,  '*  That  nothing  in  this  act  contained  shall  Act  not  to  extend 
'    extend  to  any  marriages  amongst  the  people  called  Quakers,  or  amongst  ^  "^'^^^'*8^  ^ 
^    the  persons  professing  the  Jewish  religion,  where  both  the  parties  to  any  ^     «» and  Jews. 
^    tuch  marriage  shall  be  of  the  people  cmled  Quakers,  or  persons  professing 
'     the  Jewish  religion  respectively." 

'         Sect.  32.  "  That  two  printed  copies  of  tliis  act  shall,  as  soon  as  conve-  Twoprintcd eo- 
^    niently  may  be  after  Ae  passing  otthis  act,  be  provided  by  his  Majesty's  CfiSt*totlttinl 
f         VOL.  III.  DDI) 


J  Rtiail  tic  liccnsrit  bv  tlu-  biiiJiu|>  iil  Uic  dincrsi-  tur  tlii- 

IKcrvii'c  iltiriiig  the  cqioir  tir  rcliuililiiig  of  tlit-  cliiircli 
nut  pruvidcd  tlint  niamajj^-s  may  be  MolMniuzcil  in  s 
,'fl  and  wlicn-ai  it  n  farther  jimvidi'd,  that  whore  nn  nu 

.')(  ci'tiu-d,  then,  during  nicli  jHTiixl  an  ikfuresaid,  the  tat 

■  '  nixtil  hi  the  aiijiunhif.'  ehiiiv))  or  chapel  wht-rrin  (lie 

elaiimtli  b)it  it  isniit  pnivulcd  that  niorriajteii  may  he 
'  i[i  Buvh  ai^iiiiihig  ehiiruh  iir  elui)H!l  a*  afinvsuiil :  and 

'.  that  nil  iiinrriaK''*  iifrrlofarf,  lait  it  in  uirt  |iruvidod 

- 1  after  milttnnixed  in  other  plaeex  u'itliin  the  imid  piirinl 

,    '  the  nail)  elmreheii  or  cha)H'Li,  on  aceiHint  ot'their  liciii^ 

down  iu  nnk'r  to  be  rebuilt,  iliiill  not  be  Hii]>le  to  ha' 
tinned  on  that  aeeiainl:  and  whereat  ir  U  jmivided,  tl 
liave  Ml)  Mideninixed  ibe  same  shall  nol  he  hablotoany 
,  or  til  any  other  proeoiiliiig  or  penalty  wbatsoevor; 

that  tilt!  iniQiHlers  wlio  iliall  tluTeafler  wileniiiize  sue 

•  bo  liable  to  Mich  centure  or  other  proceeding  or  penal 

I  cxjwdient  that  inarriafc«i  heretofore  aiid  hereoAor  M>]t 

to  licensed  an  anin-Huid,  diiriuK  the  repMr  or  rebtiilt 

'.  chapel,  or  it'  no  aiich  place  shall  be  to  Itceniod,  tlien  : 

1     .  of  some  adjoining  pariali  or  chapelrj',  whether  by  bnnn: 

or  by  licence  lawl'idly  granted,  should  not  harv  their  i 

account  of  their  being  so  solemnixcd :  and  whereas  it 

ministers,  who  hIiiiU  have  so  !<ulcinnized  the  same  shot 

eccleiiiaatitul  censure,  or  to  any  other  proceeding  what 

-;; '  VslldJty  nf  miir-      "Thai,  from  and  after  the  passing  ofthis  act  [17th  of  Muj 

, '  J  [jTSTi'^i'Sr'     *''''^''  I"**'*  *"■«''  heretofore  solemni/cd,  or  which  aliiil 

f'   I  wtuTc  ThuRhu  nr    nized  in  any  place  witbin  the  limits  of  snch  parish  or 

'  I  inffir'™ijmin     ""  •'*<"**'''d  for  the  pcrfonnance  of  divine  service  du 

'   I''  Ik  iiuaiknnl  (u).     building  of  tiie  church  of  any  pnrisli,  or  chapel  of  a: 

',   '  niarriuge^  liavc  been  usually  sulcinniied,  or  if  no  bucI 

..  '  I  censed,  then  in  a  church  or  ehR]iel  of  any  adjinniiij;  j 

',  I  which  banns  am  usually  protflaiined,  whether  by  boiii 

•i, ;  in  such  chnrch  or  chapel,  or  by  licence  lawfully  grantci 

^*;.  validity  questioned  on  account  of  their  haring  been  so  i 

i  the  ministers  who  have  so  solcniniied  the  same  be  lial 

A  '■ .  cat  censure,  or  to  ony  other  proceeding  wliatsocver." 

.V  ;  Lkcncn f)>T mH-         By  sect.  2,  "All licences  granted  by  any  archbishop 


in  the  church  or  chapel  of  any  adjoining  parish  or  chapelry,  wherein  mar- 
riages have  heen  usually  solemnized." 

By  sect  3.  AU  banns  of  marriage  proclaimed,  and  all  marriages  solem- 
nized according  to  the  provisions  of  this  act,  in  any  place  licensed  as  afore- 
said, within  the  limits  of  any  parish  or  chapelry,  during  the  repair  or  re- 
building of  the  church  or  chapel  of  such  parish  or  chapelry,  shall  be  con- 
sidered as  proclaimed  and  solemnized  in  the  church  or  chapel  of  such  parish 
or  chapelry,  and  shall  be  so  registered  accordingly." 

The  11  Geo.  IV.  c.  18,  intituled  "  An  Act  to  render  valid  Marriages  so- 
lemnized in  certain  Churches  and  Chapels"  passed  29th  May,  1830,  after 
reciting  *  Whereas,  by  the  4  Geo.  IV.  c.  76,  it  is  provided,  that  if  the  churh 
of  any  parish,  or  chapel  of  any  chapelry,  wherein  marriages  have  been  usually 
solemnized,  be  demolished  in  order  to  be  rebuilt,  or  be  under  repair,  and  on 
such  account  be  disused  for  public  service,  it  shall  be  lawful  for  the  banns 
to  be  proclaimed  in  a  church  or  chapel  of  any  adjoining  parish  or  chapelry 
in  which  banns  are  usually  proclaimed,  or  in  any  place  within  the  limits  of 
the  parish  or  chapelry  which  shall  be  licensed  by  the  bishop  of  the  diocese 
for  the  performance  of  divine  service  during  the  repair  or  rebuilding  of  the 
church  as  aforesaid :  And  whereas,  by  the  5  Geo.  IV.  c.  32,  it  was  enacted, 
that  all  marriages  which  had  been  theretofore  solemnized,  or  which  should 
be  thereafter  solemnized,  in  any  place  within  the  limits  of  such  parish  or 
chapelry  so  licensed  as  aforesaid  for  the  performance  of  divine  service  durin? 
the  repair  or  rebuilding  of  the  church  of  any  parish,  or  chapel  of  any  chapel- 
ry, wnerein  marriages  had  been  usually  solemnized,  or,  if  no  such  place 
should  be  so  licensea,  then  in  a  church  or  chapel  of  any  adjoining  parish  or 
chapelry  in  which  banns  were  usually  proclaimed,  whether  by  banns  law- 
fblly  published  in  such  church  or  chapel,  or  by  licence  lawnilly  granted, 
shoula  not  have  their  validity  questioned  on  account  of  their  having  been  so 
scrfemnized,  nor  should  the  ministers  who  had  so  solemnized  the  same  be 
liable  to  any  ecclesiastical  censure  or  to  any  other  proceeding  whatsoever; 
and  whereas  the  ministers  of  certain  parish  churches  and  chapels  of  chapel- 
ries  have,  during  the  repair  or  rebuilding  of  such  churches  or  chapels,  pub- 
lished the  banns  of  marriage*  in  some  places  within  the  limits  of  their  parishes 
or  chapelries  respectively  wherein  divine  service  has  been  usually  performed 
during  the  time  of  such  repair  or  rebuilding,  but  have  solemnizea  the  mar- 
riages themselves  in  the  churches  or  chapels  of  the  same  or  of  some  ad- 
joining parishes  or  chapelries;  and  whereas  other  clerg3mien,  during  the 
time  of  such  repair  or  rebuilding,  have  published  banns  of  marriage  and 
solemnized  mamages  in  places  duly  licensed  for  the  performance  of  divine 
worship,  according  to  the  lorms  of  the  united  church  of  England  and  Ireland, 
within  Uieir  respective  parishes  or  chapelries,  but  not  licensed  specially  for 
such  performance  during  such  time  as  aforesaid ;  and  whereas  it  is  expedi- 
ent tnat  the  marriages  so  solemnized  should  not  on  that  account  have  their 
validity  questioned;'  it  is  enacted  *'  That  all  marriages,  the  banns  whereof 
have  been  published  in  any  place  used  for  the  performance  of  divine  service 
within  the  limits  of  any  parish  or  chapelry  diinng  the  repairs  or  rebuilding 
of  the  church  or  chapel  thereof,  which  marriages  have  been  solemnizea 
either  in  the  said  place  so  used  or  in  the  church  or  chapel  of  the  same  or  of 
some  adjoining  parish  or  chapelry  during  such  repair  or  rebuilding,  shall 
not  have  their  validity  questioned  on  account  of  having  been  so  solem- 
nized." 

Sect.  2.  "  That  in  every  case  in  which  the  church  of  any  parish  or  place, 
in  which  banns  of  marriage  may  be  published  and  marriages  solemnized, 
shall  be  pulled  down,  or  be  rebuilding,  or  under  repair,  it  shall  be  lawful  for 
the  bishop  of  the  diocese  to  order  and  direct  that  banns  of  marriage  may 
be  published,  and  marriages  solemnized,  in  anv  consecrated  chapel  of  sucn 
parish  or  place  which  he  shall  by  order  in  writing  direct,  until  tlie  chiuxh 
■hall  again  be  opened  for  the  penormance  of  divine  service ;  and  during  all 
such  period,  the  said  consecrated  chapel  shall,  for  all  purposes  relating  to 
the  publication  of  banns  of  marriage  and  to  the  solemnization  of  marriages, 
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the  said  act  in  the  twenty-sixth  year  of  the  reign  of  his  late  Majesty  king      marriage. 
George  the  Second,  and  consecrated,  in  which  churches  and  chapels  it  has  cGeo.  4, c.  02. 
been  customary  and  usual  before  the  passing  of  this  act  to  solemnize  mar-  gurh  churches,  Ac 
riages;  and  all  marriages  hereinafter  solemnized  therein  shall  be  as  good  ^•^^ 
and  valid  in  law  as  if  such  mam'ages  had  been  solemnized  in  parish  churches 
or  public  chapels  having  chapelnes  annexed,  and  wherein  banns  had  usual- 
ly been  published  before  or  at  the  time  of  passing  the  said  act." 

Sect.  3  enacts,  "  That  the  registers  of  marriages  solemnized  or  to  be   Register*  of  such 
solemnized  in  the  siiid  churches  or  chapels,  which  are  hereby  enacted  to  be  ^^**^*^** 
valid  in  law,  or  copies  thereof,  shall  be  received  in  all  Courts  of  law  and 
equity,  as  evidence  of  such  marriages,  in  the  same  manner  as  the  registers 
or  marriages  solemnized  in  parish  churches  or  public  chapels  in  which  banns 
-were  usually  published  before  or  at  the  time  of  passing  the  said  act  of  the 
twenty-sixth  year  of  the  reign  of  his  said  late  Majesty  king  George  the  Se- 
cond, or  copies  thereof,  are  received  in  evidence :  provided  nevertheless,   proviso  as  to  evi- 
that,  in  all  such  Courts,  the  same  objections  shall  be  available  to  the  receiv-  <ience> 
ing  such  registers  or  copies  as  evidence  as  would  have  been  available  to 
receiving  the  same  as  evidence  if  such  registers  or  copies  had  related  to 
marriages  solemnized  in  such  last-mentioned  parish  chim;hes  or  public  cha- 
pels as  aforesaid." 

Sect.  4  enacts,  ^*  That  the  registers  of  all  marriages  solemnized  in  any   Regiitersofnur- 
such  public  chapel  where  banns  had  not  been  usually  published  before  or  at  |^*^'*'!*^u^ 
'  the  time  of  passing  the  said  act  of  the  twenty-sixth  year  of  the  reign  of  his  b^ng^d  not 
"=■*  said  late  Majesty  king  George  the  Second,  which  marriages  are  hereby  en-  {5J2)*J15J*^y  ^M^ 
=~  '"  acted  to  be  valid  in  law,  shall,  within  three  months  after  the  passing  of  this  Geo.  2.  to^n?- 
— '^  act,   be  removed  to  the  parish  chruch  of  the  parish  in  which  such  chapel  "J^^'^J  ^  parish 
^''  shall  be  situated ;  and  in  case  such  chapel  shall  be  situated  in  an  extra-pa- 
-^  rochial  place,  then  to  the  parish  church  next  adjoining  to  such  extra-paro- 
'^  cliial  place,  to  be  kept  with  the  marriage  registers  of  such  parish,  and  in 
^ '  like  manner  as  parish  registers  are  directed  to  be  kept  by  the  said  act  of  the 
ty-sixth  year  of  the  reign  of  his  said  late  Majesty  king  George  the  Se- 

• 

Sy  the  4  Geo.  IV.  c.  91,  intituled  An  Act  to  relieve  his  Majesty  i  subjects  4  Geo.  4,  c.  Di. 
all  doubt  concerning  the  validity  of  certain  Marriages  solemnized  abroad^ 
d  July  18,  1823,  reciting  that  'It  is  expedient  to  relieve  the  minds  of  all 

. Majesty's  subjects  from  any  doubt  concerning  the  validity  of  marriages  so- 

^mnized  by  a  minister  of  the  church  of  England  in  the  cnapel  or  house  of 
British  embassador  or  minister,  residing  within  the  coimtry  to  the  court 
wliich  he  is  accredited,  or  in  the  chapel  belonging  to  any  British  factory 
road,  or  in  the  house  of  any  British  subject  residing  at  such  factory,  as 
(11  as  from  any  possibility  of  doubt  concerning  the  validity  of  marriages 
lemnized  within  the  British  lines  by  any  chaplain  or  officer,  or  other  per- 
officiating  under  the  orders  of  the  commanding  officer  of  a  British  annv 
.ing  abro^,'  it  is  enacted,  "  That  all  such  marriages  as  aforesaid  shall  Marriagn  solera- 
deemed  and  held  to  be  as  valid  in  law  as  if  the  same  had  been  solemniz-  BJuuhjS^rlies 
within  his  Majesty's  dominions,  with  a  due  observance  of  all  forms  re-  dec  declared  valid. 

bylaw." 
Sect.  2  enacts,  "  That  nothing  in  this  act  contained  shall  confirm  or  im-  Proviso  for  mar- 
or  anywise  affect,  or  be  construed  to  confirm  or  to  impair  or  anywise  jJSSd  »Su  °**^ 
•fleet,  the  validity  in  law  of  any  marriages  solemnized  oeyond  the  seas, 
^  and  except  such  as  have  been  or  shall  be  solemnized  in  the  places, 
,  and  manner  herein  specified  and  recited." 

e  1  Wm.  IV.  c.  66,  ss.  20,  21,  and  22,  provides  against  the  fi>rgeiy  or  1  Wm.  4.  c.  C6. 

3.  II. 


tion  of  marriage  licences,  registers,  &c.  See  title  JForgWB,  Vol.  11.      Forgery. 

r«uTiages  of  British  subjects  in  foreign  countries  are  valid  if  made  ac-  Foreign  nan  iages 

*    g  to  the  laws  of  those  countries.    Herbert  v.  Herbert,  1  Roper,  337 ; 

tng  V.  Brampton,  10  East,  282;  Lantour  andP,  v.  Teesdale  and  an" 

2  Marsh.  243 ;    Lacon  v.  Higgins  and  another,  D,  ^  R.  N,  P.  C, 

So,  a  marriage  in  Ireland,  performed  by  a  clergyman  of  the  church  of 

«uid,  in  a  pnvate  house,  was  held  valid,  although  no  evidence  was 
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By  8tat.  42  Geo.  III.  c.  56,  s.  7,  every  owner,  proprietor,  maker,  and  com-      medicines. 
pounder  of,  and  every  person  in  Great  Britain  uttering,  vending  or  expos-  Licence, 
ing  to  sale,  or  keeping  ready  for  sale,  any  drugs,  herbs,  pills,  waters,  es- 
sences, tinctiires,  powders,  or  other  preparations  or  compositions  whatsoever, 
used  or  applied  to,  or  to  be  used  or  applied  externally  or  internally,  as  me- 
dicines for  any  complaint  incident  to  the  human  oody,  or  any  packets, 
boxes,  bottles,  pots,  phials,  or  other  inclosures,  with  any  such  contents  as 
aforesaid,  shall  annually  take  out  a  stamp  licence,  which  shall  continue  in 
force  till  September  1st  in  each  year,  to  commence  from  the  day  of  the  date 
of  every  such  licence,  and  to  be  renewed  yearly ;  and  for  every  such  licence   Duty  thereon, 
shall  be  paid,  if  for  London  or  within  the  limits  of  the  two-penny  post,  40«., 
if  in  any  city,  borough,  or  town  corporate,  or  in  Manchester,  Birmingham, 
or  Sheffield,  10«.,  if  elsewhere  5«.     And  no  person  shall  receive  any  profit  selling  medidnes 
as  the  owner  of,  or  make  or  compound,  or  utter,  vend,  or  expose  to  sale,  ^S**?iSj2jl 
or  keep  ready  for  sale,  any  drugs,  herbs,  &c.  or  any  packets,  &c.  or  other  in-  ^^naS^  of  2ur. 
closure  as  aforesaid,  with  any  such  contents  as  aforesaid,  liable  to  the  duties 
hereby  granted,  without  a  licence,  on  pain  of  20/.  for  every  such  offence. 

And  upon  every  packet,  box,  bottle,  pot,  phial,  or  other  inclosure,  con-  Duty  on  mcdl- 
taining  any  such  drugs  or  medicines  as  aforesaid,  to  be  used  as  aforesaid,  ^^°'*' 
which  shall  be  uttered  or  vended,  shall  be  charged  a  stamp  duty  acccording 
to  the  rates  following;  (that  is  to  say),  [^H ere  follow  the  rates]. 

The  said  duties  to  be  under  the  management  of  the  commissioners  of  the 
stamp  duties.  Sect.  7. 

The  said  duties  to  be  paid  by  the  owners,  &c.  of  such  drugs,  &c.  before   DutSei  utyftble 
delivered  out  of  their  possession  for  sale,  or  in  any  way  offered  or  exposed  J^^'^paSf* 
to  sale,  or  kept  ready  for  sale,  and  not  in  bulk  in  any  place  by  any  such  to  sale,  Ac. 
owner,  &c.  or  any  one  in  their  behalf.  Sect  3. 

Provided  that  the  same  shall  not  extend  to  any  drugs  named  or  contain-  Exceptioni. 
ed  in  either  of  the  books  of  rates ;  (that  is  to  say),  the  book  of  rates  sub- 
scribed by  Sir  HarhotUe  Grimstone,  Bart.,  and  referred  to  bv  stat  12  Car. 
II.  c.  4,  and  an  additional  book  of  rates  signed  by  the  right  honourable 
Spencer  Cotrtpton,  and  referred  to  by  11  Geo.  I.  c.  7. — Nor  to  any  medicin-  Drugs  sold  entire 
al  drug  which  shall  be  vended  entire,  without  any  mixture  or  composition  S^'jJjJ  "*'" 
with  any  other  drug  or  ingredients,  by  any  surgeon,  apothecary,  ch^nniist,  or 
druggist,  who  hath  served  a  regular  apprenticeship,  or  by  any  person  who 
hath  served  as  a  surgeon  in  the  navy  or  army,  under  any  commission  or 
appointment,  or  by  any  other  person  licensed  as  aforesaid;  but  all  such 
drugs  may  be  uttered  and  vended  by  any  such  persons,  freed  from  the  said 
duties.  Sect  4;  and  see  52  Geo.  III.  c.  150. 

Provided  also,  that  nothing  herein  shall  extend  to  charge  any  mixture,  Mfacturet,  the  qua- 
composition,  or  preparation  whatsoever,  uttered  or  vended  by  any  such  jitle*  whereof  *re 
surgeon,  &c.,  or  by  any  person  who  hath  ser\'ed  as  a  surgeon  m  the  navy 
or  army  as  aforesaid,  the  different  denominations,  properties,  and  efficacies 
of  which  mixtures,  &c.,  are  known  and  approved ;  ana  wherein  the  person 
compounding  or  vending  the  same  had  not,  nor  claims  to  have  any  secret 
or  unknown  art  for  the  mixing  thereof,  nor  claims  to  have  any  exclusive 
right  in  the  mixing  or  vending  the  same,  and  which  mixtures,  &c.  are  not 
prepared  or  vended  by  the  authority  of  letters  patent;  nor  which  are  by 
advertisement  recommended  by  the  owners,  makers,  or  first  vendors  there- 
of, as  nostrums,  or  proprietary  medicines,  or  as  specifics  for  prevention  or 
cure  of  any  distemper  or  complaints.  Sect.  5;  and  see  52  Geo.  III.  c.  150. 

Every  person  making,  compoimding,  preparing,  uttering,  vending,  or  Vendeis  to  apply 
exposing  to  sale,  or  keeping  ready  for  sale,  any  such  drugs,  herbs,  &c.,  or  ^^Jbr^covSsTiuiU 
any  packets,  &c.,  or  other  inclosures  as  aforesaid,  with  any  such  contents 
ms  aforesaid  subject  to  the  duties  hereby  granted,  shall,  from  time  to  time, 
apply  to  the  commissioners  of  stamps,   or  their  officers,  for  paper  covers, 
wrappers,  or  labels,  to  be  pasted,  stuck,  fastened,  or  affixed  to  such  packets, 
&c.  or  other  inclosures,  with  any  such  contents  as  aforesaid ;  and  shall,  at  deliver  their  name 
the  same  time,  deliver  to  such  officer  a  note  containing  his  name  and  place  ^^JJJj!***"** '" 
of  abode,  and  the  place  where  the  drug,  herb,  medicine,  medicament,  pre- 
paration, or  composition,  in  respect  whereof  such  application  is  made,  is 
first  sold;  and  such  note  shall  be  filed  by  such  officer.  Sect  10. 
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ly^j**".  fa*  ddmnd  from  Udm  to  Ibm  to  nciy  HKlt  I 
wdBMikiM     nan  dull  nqnin^  ■nffldwrt  eann^  te,  far  Otm  ff^t  ■ 

1^S£^  wiAthacMUntoH^m^MMonMnniiBMidk^iMdrfa 
■  b*  attend,  ▼nMt  y  lay  uiuil  to  ■■!■  by  mj 


enriwIldbM^nidttiMd  iiwiiMiMJiiHMi  i^ 
the  BMmiei  in  «Ud  ndt  cora^  fee- dnB  ba  bSb 


iMiihtianaiBtbatbiUrw  to  And  ilinn  nHn  bw^ht 
men  corm,  fa;,  being  made  me  of  uain,  after  tby  Ad 
owdoC  lAidi  ngolalian*  ibdl  bo  doGrcnd  to  nveijoni 


legnlitioM  ilull  Imtc  boon  made.  Soet  II. 
Wboner  dun  fariw  to  dM  bead  cOm  of  Mampn  ■»  neh  IB 
'        "  dwdntiMvkeraarobdlnnoMt 


»'""•'»■'■""      fa.  to  be  itomned  n  : 

nndsr  SOL  duu  bam  an  aUowanea  i^on  vrtttmipmpmtmt  at 
after  tbe  rate  of  3L  in  die  Imndted;  and  if  m^  dnfr  eanoi 
nnderlOOt.ofSi.inthe'^— ^'    — ^"^'  — 
in  tbe  bnndted.  Sect.  18. 
^■■— *"**•        If  '■i>7  p«nMi  idw  dudl  leedn  ftvni  m^  prapmtDr,  m^ 
S^jI'JiIm^    original  or  flnt  vender,  or  a^  agent  of  &bi^  or  pcnonenqkjn 
*«r,«ttau        anyaitiele  ralgeet  to  any  du^ gnnled  by  thn  nfiwiiniiil  ail.  I 
{i^'jy!'™*'-   poae  of  tolling  the  eame  man,  withont  a»  label  J— «<*™g  dw  i 
fafcJi|ft«         fint  dofy  afflxed  diaratah  and  dull  BO^  widnn  tan  di^  nfamB  I 
SiuHW      die  penon  from  wbom  fwh  arSde 


di9%r__ 

—  . nerivad,  or  widdn  tU 

infbnnationdieteif  todwoonuniMoaeB  in  Somenet  Rmo^  a 

McliertielewilhdMnearartdiitribntorofataMpa,  faaahaDIWUt 

■neli  oAnce,  SOL,  to  be  recorered  aa  any  MDal^  iiimitij  ^  A 

m»  be  recovered  under  the  taid  act  and  due  act.   43  Geo.  III.  c 

No  person  Bhall  utter,  vi'nd,  or  expose  to  sale,  or  ofier,  or  keel 

'    Bale,  or  buy  or  receive,  or  keep  to  sell  by  retail,  either  on  hie  owi 

I    or  on  bebalf  of  another,  any  packet,  &c,  or  otlier  inclosure  coati 

drug,  herb,   &c.,  nibjcct  to  the  slamp  duties  hereby  impcMed, 

cover,  &c.,  hereby  directed  to  be  pasted,  &c.,    ae  before  menli 

marked  as  before  directed,  previoiia  to  sale,  &c.,  or  ahaU  have  i 

8:c.,  pasted,  &c.,  marked  with  a  mark  or  stamp  of  leu  deuMui 

value  than  by  thia  act  directed,  under  forfeiture    for  eTeiy  packi 

other  inctoEiire,  containing  any  sueh  dn:g,  &c.   ao  uttered,  veixii 

EoBcd  to  sale,  or  kept  ready  for  sale,  101.,  to  be  recovered  and  i 
ercinafter  directed.  42 Geo.  III.  c.  56,  s.  12. 
If  any  person  shall  fraudulently  cut,  tear,  or  take  oS*  any  lod 
stamp  from  any  such  packet,  &c.,  or  other  inciosurc,  after  the  i 
been  sold  as  aforesaid;  or  fraudulently  affix  to  any  auch  peckc 
other  iiictosure,  aiiy  cover  so  marked,  &c.,  the  aanie  having  been  be 
urshall  buy  or  sell  any  such  cover,  in  order  In  be  agaiii  mode  use  0 
buy  or  sell,  or  expose  to  sale,  any  sueh  packet,  &c.,  irith  auch  col 
usedattixed  thereto;  he  shall  forfeit  20/.  And  either  buyer  or  telli 
iug  against  the  other  shall  be  indemnified,  and  shall  be  adtniued  tc 
dence,  and  receive  tbe  same  benefit  aa  any  other  informer  See 
IS. 

And  U|)on  the  outside  of  all  parcels,  boxes,  trunks,  or  package*  in  i 
be  contuuied  one  dozen  or  more  of  packets,  &c.,  or  in  other  indoi 
taining  any  article  in  the  said  acts  mentioned,  and  siilnect  todutv 
said  act  or  this  act,  sent  bv  any  proprietor,  compounder,  or  ori^ 
thereof,  or  any  agent  of  theirs,  or  pewon  employed  by  ihem,  to 
vender,  by  any  puhlic  convcvance,  or  which  shall  be  about  to  be 
the  word  "  >fcaicineR"  shall  be  written;  and  also  the  name  d  i 
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prietor,  compounder,  or  original  vender,  and  of  the  person  or  persons  send-      medicines. 
mg  or  exporting  the  same,  if  not  such  proprietor,  &c.;  and  it  shall  be  law-  offlcen  may  open 

fblfor  any  ofKccrs  of  the  customs  or  excise,  or  any  person  appointed  by  the  luipected  parMii* 
•    •  e   A.  \.         a1-     'a-   •  ».«      "^  A  **•  A_  .        •'.         and  idle  artklM 

commissioners  of  stamps,  by  authority  in  writing  of  any  magistrate  or  jus-  not  labelkd. 

tice  (which  authority  any  magistrate  or  justice  is  hereby  required  to  grant, 
on  information  before  him  on  oath  that  there  is  reason  to  suspect  that  any 
mch  parcel,  &c.,  contains  such  articles  subject  to  such  duties,  and  not  pro- 
perly labelled),  to  open  such  parcels,  &c.,  and  examine  if  the  proper  labels 
tie  duly  affixed  to  the  articles  therein  contained ;  and  in  case  such  labels 
are  not  fixed  thereto,  according  to  the  provisions  of  the  aforesaid  act  and 
tills  act,  to  seize  the  same,  ana  send  or  deliver  the  same  to  the  said  com- 
missioners at  Somerset  Place,  who  are  hereby  authorized  to  reward  the  of- 
ficer or  officers  making  any  such  seizure  as  to  them  shall  seem  fit  43  Geo. 
III.  c.  73,  s.  3. 

In  case  any  covers,  &c.,  shall  be  damaged,  &c.,  in  affixing  the  same  upon  cortn  deAced  in 
the  articles  aforesaid,  or  otherwise,  so  as  to  be  unfit  for  use,  such  persons,   Jlj^^  f*"*^  ^^ 
being  duly  licensed  pursuant  to  this  act,  may  bring  such  covers,  together  be  recumed  toT^ 
with  the  articles  to  which  they  were  affixed,  to  the  commissioners  or  their  JgJ  '^^^^^jiji 
head  officer,  and  on  oath  (or  affirmation,  if  quakers)  thereof  made  to  the        '^"^^ 
satisfaction  of  such  commissioners  or  head  officer  (who  may  administer  the 
same,  and  examine  into  all  the  circumstances),  that  such  covers,  &c.,  have 
not  been  used  for  any  other  purpose,  or  in  any  other  manner,  nor  have  been 
Iraudulently  re-bou^ht  or  returned  after  being  used,  and  that  no  money  or 
odier  consideration  had  been  paid  for  the  same,  except  the  money  first  paid 
for  such  covers,  &c.,  at  the  stamp  office  or  other  places  appointed  for  the 
distribution  thereof;  then  the  commissioners  are  required,  after  destroying 
such  defaced  covers,  &c.,  to  deliver  to  such  licensed  person  other  covers,  &c. 
of  the  same  denomination  instead  thereof,  without  demanding  or  taking  for 
the  same  any  consideration.  42  Geo.  III.  c.  56,  s.  18. 

Every  person  who  shall  make  or  expose  to  sale  any  medicines  liable  to  Notice  to  be  given 
the  said  duties  shall,  before  he  makes  or  exposes  the  same  to  sale,  give  no-  Sj|5JjJ£^^^l„- 
tice  in  writing  at  the  next  stamp  office  of  uie  place  he  uses  or  intends  to   medlduet. 
make  use  of,  which  notice  shall  be  sent  to  the  commissioners  for  the  time 
being,  or  to  their  officers  next  adjacent  to  the  place  used  or  intended  to  be 
made  use  of;  and  the  like  notice  shall  be  given  as  often  as  any  such  person 
shall  change  his  place ;  and  such  notice  shall  contain  the  particular  places 
used,  or  intended  to  be  made  use  of,  on  pain  that  every  person  making  de- 
fiiult  or  giving  false  notice  shall  forfeit  10/.  Sect  17. 

And  in  order  to  obviate  any  doubts  to  what  medicines  the  said  duties  Towhatmedkiix* 
shall  extend,  a  schedule  (A)  is  annexed,  and  the  said  duties  shall  extend  ^f*^ ******  **" 
to  every  article  named  therein,  or  by  whatsoever  other  name  the  same  hath 
been  or  may  be  called  or  known.  And  all  pills,  &c.,  wherein  the  person 
making,  preparing,  selling,  or  exposing  to  sale  the  same,  hath  or  claims  to 
have  any  secret  art,  or  exclusive  right  to  the  making  or  preparing  thereof 
by  letters  patent,  or  which  are  by  advertisement  recommenaed  by  the  maker. 
Tender,  or  proprietor,  as  nostrums  or  medicines  for  prevention  or  cure  of 
distempers  or  complaints  as  aforesaid,  shall  be  liable  to  the  said  duties.  Sect  19. 

The  powers  of  former  stamp  acts  extended  to  this  act  Sect  20. 

All  pecuniary  penalties  by  this  act  imposed  may  be  sued  for  in  the  Courts  Penalties,  how  to 
at  Westminster;  or  be  recovered  before  any  neighbouring  justice,  on  com-  ^  recovered, 
plaint  made  within  six  months  after  tlie  ofiencc  committed;  who  shall  sum- 
mon the  party  accused,  and  also  the  witnesses,  on  either  side,  and,  upon 
confession  or  oath  of  one  witness,  give  judgment  therein,  and  issue  his  war- 
rant to  levy  such  pecimiary  penalty  by  distress;  and  cause  sale  to  be  made, 
in  case  it  be  not  redeemed  in  six  days;  and,  for  want  of  sufficient  distress,     , 
Uie  ofiender  shall  be  committed  to  prison  for  three  months,  unless  such  pe- 
nalty be  sooner  paid.     And  if  any  person  find  himself  aggrieved  by  uie  Appeal, 
judgment  of  such  justice,  he  may,  on  giving  security  to  the  amount  of  such 
penalty  and  costs,  in  case  such  judgment  be  affirmed,  appeal  to  the  next 
sessions,  wliosc  determination  shall  be  final,  and  in  case  juagment  be  affirm- 
ed, they  may  award  costs  of  appeal  as  to  them  shall  seem  meet  Sects.  23, 25* 
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HE  ancient  military  order  was,  when  the  King  was  to  be  served  with 
soldiers  for  his  war,  a  knight  or  esquire  of  the  country  that  had  revenues, 
farmers,  and  tenants,  would  covenant  with  the  King  by  indenture  enrolled  in 
the  Exchequer,  to  serve  the  King  for  such  a  term  with  so  many  men  espe~ 
peciaUy  named  in  a  list,  in  his  war.    1  Irut,  71. 

In  consequence  whereof,  there  are  many  regulations  in  divers  statutes 
concerning  the  same ;  which,  however,  being  now  out  of  use,  it  is  thought 
sufficient  merely  to  mention  the  principal  thereof;  viz.  13  Edw.  I.  d.  6;  18 
Hen.  VI.  c.  19;  7  Hen.  VII.  c.  1 ;  2 &3  Edw.  VI.  c.  2;  4&  5  P.  & M.  c.  3. 

For  the  laws  and  constitution  of  this  kingdom  know  no  such  state  as  that 
of  a  perpetual  standing  soldier,  bred  up  to  no  other  profession  than  that  of 
war.  But  it  has  for  many  years  past  been  judged  necessary  by  our  legisla- 
ture, for  the  safety  of  tne  kingdom,  the  defence  of  the  possessions  of  the 
crown,  and  the  preservation  of  the  balance  of  power,  to  maintain,  even  in 
time  of  peace,  a  standing  body  of  troops,  under  the  command  of  the  crown, 
who  are  however  ipso  facto  disbandea  at  the  expiration  of  every  year,  un- 
less continued  by  Parliament;  and  if,  from  experience  past,  we  may  judge  of 
future  events,  the  army  is  now  lastingly  engrafted  into  the  British  constitu- 
tion; with  this  singularly  fortunate  circumstance,  that  any  branch  of  the 
legislature  may  annually  put  an  end  to  its  legal  existence,  by  refusing  to 
concur  in  its  continuance.  1  Blac,  Com.  408, 414,  421. 

The  military  state  includes  the  whole  of  the  soldiery,  or  such  persons  as 
are  peculiarly  appointed  among  the  rest  of  the  people  for  the  safeguard  and 
defence  of  the  realm.  1  Blac,  Com.  408. 

A  soldier  is  gifted  with  all  the  rights  of  other  citizens,  and  is  bound  to  all 
the  duties  of  omer  citizens ;  and  he  is  as  much  bound  to  prevent  a  breach  of 
the  peace  as  other  citizens.  If  it  be  necessary  for  the  purpose  of  preventing 
mischief,  or  for  the  execution  of  the  law,  it  is  not  only  the  right  of  soldiers, 
but  it  is  their  duty  to  exert  themselves  in  assisting  the  execution  of  a  legal 
process,  or  to  prevent  any  crime  or  mischief  being  committed.  4  Taunt, 
449,  450.  ^ 

It  is  thought  best  to  arrange,  under  this  title,  the  respective  members  of 
the  military  force,  and  to  treat  of  them  under  the  subdivisions  respectively 
following: — 

I.   The  Regular  Soldiers,  767. 
IL   The  Royal  Marines,  801. 

III.  The  Militia,  S02. 

IV.  Suspension  of  Ballots  and  Enrolments, 


I.  ®6e  IBUpIat  gboHrim. 

[43EH2.  c.  3;  31  Car.  II.  c.  1 ;  8  Geo.  H.  c.  30;  19  Geo.  II.  c.  21  ;  28  Geo.  II.  c. 
1 ;  3  Geo.  III.  c.  8  ;  24  Geo.  III.  sess.  2,  c.  6 ;  37  Geo.  III.  c.  70 ;  42  Geo.  III. 
c.  69;  43  Geo.  III.  c.  61 ;  46  Geo.  III.  c.  60  ;  47  Geo.  III.  c.  25  ;  55  Geo.  III.  cc. 
153,184;  56  Geo.  III.  c  67;  57  Geo.  III.  c.  7 ;  58  Geo.  III.  cc  73,  92 ;  7  Geo. 
IV.c.  16;  11  Geo.  IV.  c.  7]. 

As  to  soldiers  enlisting  into  foreign  service,  see  title  jpowign  Scrbice,  Vol' 
II. 


(a)  As  to  the  military  and  maritime  states  of  this  country  in  general,  see  1  Bku 
Com.  408,  c.  13. 
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1.  ArlieUt  ^  Wmr,  T68. 

a.-jrw<«r,  774. 

^776.     ■ 
777. 


7.  Jwwitiaw  <,  w  to  iM-  JWllMwit^  788; 

8.  Bttngk^  Qmm,  78L 

9;  jWcinAf  SMmri  Nttmmnm,  «&  />MMi^>W-,  TU. 
10.  TV^eHy  k  CbMMMM^  iWI^  Jfap,  783. 

IS.  EmmftioMjr«m  TtOt,  ^.  7S4. 

H.  J6w«ijrfiwi  Jww  IwliiW  ■'fypnaUem,  784. 

14.  XJMMM  q/*  GMteii^  ^  7H. 

U.  JIToliilMliM  to  JWUUt,  ^t'  ^Camimet  ^SMUn,  TM. 

18.  Pay  ^,  785. 

17.  DatrtiMt,  788.  • 

18.  jfaaUSam  <fAetumi»,  7B7. 
IS^  JtaMMTf,  fc  ^PmmUm,  7B8. 
».  ^JwfaWrmiMi  qf  OflOt,  788. 

31.  Arau  ^Ai^oM,  ^  mdtr  JMiiy  ^e^  78B. 

SS.  SMng  V  nw^  ^ter  thrir  Dimimrf,  789. 

3S.  MMkUmmee  t^  iktir  IMidmf,  789. 

34.  P«rtMM(wy  PtmtioMrt,  ft.  790. 

23.  pTobaU  oflheir  WilU,  and  DufrifrvtMR  of  ^reU,  j«.  791. 

26.  Rtluffnm  Ihe  PemiUia  ijf  U«  Fagrmtt  Act*.  793. 

27,  Of  Impr'uonmtnt,  and  of  the  Dtmeanor  of  GaoUrm,  796. 

As  to  the  Postage  of  Lettera,  by  or  to,  tee  ^Bnua^  Vol.  V.  p.  SU 

(OfltiEcitvorsniiT. 

By  the  annual  mutiny  act,  now  the  11  Geo.  IV.  c.  7,  s.  4,  the  Ki 
fbnn  articles  of  war  for  the  better  govomment  of  the  fineea,  ai 
Btitute  court!  martial,  with  power  to  tn  any  Crimea  hy  such  articltt 
But  no  person  shall  be  adjudged  to  sunbr  any  puniahment  exteadia| 
or  limb  by  the  said  articles,  except  for  crimea  expressed  to  be  w  ] 
able  by  thnt  act(a). 

(a)  Thit  act  was  fint  occuioned  by  a  routiay  in  a  body  of  Englith  aad 
(rooiu  upon  Iheir  being  oidered  lo  Hollaad  to  replace  some  of  5»t  Dntd 
m  tbeThirdhsd  broughloTerniih  blm,  uidinteoded  toketpl 


Ian 

The  foUowing  ii  wction  S  of  the  article!  of  wai  u 

Sect.  JI.  of  ths  Akticlei  i 

idwctlon  of  Art.  1.  "  Wb*lM>eTer  offlcer  or  soldieT  ihall  preauma  lo   use 

nldaiifKar.    ipecirul  words  against  nur  roysl  pcnon  or  any  of  our  royal  fkmUy; 

■iDiied  officer,  he  shall  be  caibicred  \  if  a  nan -commissioned  officer 

•hall  luffkr  luch  punhbmenl  ai  ihall  be  inOifted  upon  him  by  the 

An.  I.  "  Any  officer  or  loldier  wbo  sbsll  behave  himselr  with  cm 
reipect  towards  tbe  general,  or  other  roDimander-la-chief  at  our  & 
■poll  wards  lending  to  hi*  burl  or  dishonour,  ibdl  be  puDiihed 
nature  of  Us  offence,  by  ibejudgmeni  of  a  ronrt-martiaL" 


I.  (8).]  TIte  Regular  Soldiers.  769 

(2)  enlisting  SboWtti  (a).  ENi.gTwo 


SOLDIERS. 

By  1 1  Geo.  1 V.  c.  7,  s.  33,  it  is  enacted,  "  That  every  person  who  shall  re-  _  ,.^       7"" 
-.    -  -  -_._•'*..  Knlittiiig  and 


re- 


ceive enlisting  money  from  any  person  employed  in  the  recruiting  service,  he  mal^^of 
being  an  officer,  non-commissioned  officer,  or  an  attested  soldier,  shall  be  deem-  cnilts. 
ed  to  be  enlisted  as  a  soldier  in  his  Majesty's  service,  and  while  he  shall  remain 

Art.  3.  **  Any  officer  or  soldier  who  shall  begin,  excite,  caiue,  or  join  in  any  mu- 
tiny or  sedition,  in  the  regiment,  troop,  or  company,  to  which  he  belongs,  or  in  any 
other  regiment,  troop,  or  company,  either  of  our  land  or  marine  forces,  or  in  any 
party,  post,  detachment,  or  guard,  on  any  pretence  whatsoever,  shall  suffer  death, 
or  such  other  punishment  as  by  a  court-martial  shall  be  inflicted." 

Art.  4.  "  Any  officer,  or  non-commissioned  officer,  or  soldier,  who,  being  present 
at  any  mutiny  or  sedition,  does  not  use  his  utmost  endeavour  to  suppress  the  same, 
or  coming  to  the  knowledge  of  any  mutiny,  or  intended  mudny,  does  not  without 
delay  give  information  thereof  to  his  commanding  officer,  shall  be  punished  by  a 
court-martial  with  death,  or  otherwise,  according  to  the  nature  of  the  oflbnce." 

Art.  5.  *'  Any  officer  or  soldier  who  shall  strike  his  superior  officer,  or  draw,  or 
offer  to  draw,  or  shall  lift  up  any  weapon,  or  offer  any  violence  against  him,  being 
in  the  execution  of  his  office,  on  any  pretence  whatsoever,  or  shall  disobey  any  law- 
ful command  of  his  superior  officer,  shall  suffer  death,  or  such  other  punishment  as 
shall,  according  to  the  nature  of  his  offence,  be  inflicted  upon  him  by  the  sentence 
of  a  court-martial." 

Sect.  VI.  op  the  Articles  of  War. 

Art  1.  "  All  officers,  non-commissioned  officers,  and  soldiers,  in  our  service,  who    Sfacth  section  of 
shall  be  convicted  of  having  deserted  the  same,  shall  suffer  death,  or  such  other  pu-    ****  ankles  of  war. 
nishment  as  by  a  general  court-martial  shall  be  awarded ;  and  every  non-commis- 
tfoned  officer  or  soldier  who  shall  enlist  himself  in  any  other  regiment,  troop,  or 
eompany,  without  a  regular  discharge  from  the  regiment,  troop,  or  company,  in 
which  he  last  served,  shall  be  reputed  a  deserter,  and  suffer  accordingly." 

Art.  2.  *'  In  case  any  officer  shall  knowingly  receive  and  entertain  such  non- 
commissioned officer  or  soldier  belonging  to  another  corps,  or  shall  not,  after  his 
being  discovered  to  be  a  deserter,  immediately  confine  him  and  give  notice  thereof 
to  the  corps  in  which  he  last  served,  if  in  Great  Britain  or  Ireland;  or,  if  abroad,  to 
our  secretary  at  war,  he  the  said  officer  so  offending  shall,  on  being  convicted 
thereof  before  a  general  court-martial,  be  cashiered." 

Art  3.  **  Non-commissioned  officers  and  soldiers,  who  shall  desert  any  regiment, 
,  troop,  or  company,  in  which  they  shall  have  enlisted  or  received  pay,  although  of 
right  belonging  to  and  liable  to  be  claimed  by  another  corps,  in  which  they  may  have 
before  enlisted  or  received  pay,  or  who  shall,  whilst  serving  in  such  regiment,  troop, 
or  company,  commit  any  offence  agunst  the  rules  of  military  discipline,  may  be  tried 
by  a  court-martial,  and  punished  for  such  deserdon,  or  other  offence.  In  like  man- 
ner as  if  they  had  originally  and  rightfully  enlisted  in  such  regiment,  troop,  or  com* 
;  paoy.     Or,  if  any  such  non-commissioned  officer  or  soldier  shall  be  claimed  by  the 
',  corps  in  which  he  first  enlisted,  and  be  proceeded  agunst  as  a  deserter  therefrom, 
,  his  subsequent  deserdon  from  any  one  or  more  corps,  in  which  he  shall  unwarrant- 
ably have  enlisted,  may  (unless  he  shall  already  have  been  tried  for  the  same)  be 
'  given  in  evidence  as  an  aggravation  of  his  crime,  previous  notice  being  always  given 
'  to  such  non-commissioned  officer  or  soldier,  of  the  fact  or  facts  intended  to  be  pro- 
duced in  evidence  against  him." 

Art  4.  "  Any  non-commissioned  officer  or  soldier  who  shall,  without  leave 
from  his  commanding  officer,  absent  himself  from  his  troop  or  company,  or  from 
any  detachment  with  which  he  shall  be  commanded,  shall,  upon  being  convicted 
thereof,  be  punished  according  to  the  nature  of  his  offence,  at  the  discretion  of  a 
general  or  regimental  court-martial." 

Art  5.  "  Whatsoever  officer,  non-commissioned  officer,  or  soldier,  shall  be  con- 
victed of  having  advised  or  persuaded  any  other  officer  or  soldier  to  desert  our  ser- 
vice, shall  suffer  such  punishment  as  by  the  sentence  of  a  general  court-martial 
shall  be  awarded." 

**  And  the  oath  mentioned  in  the  said  articles  of  war  is  as  follows: — 

**  I  SWEAR  to  be  true  to  our  sovereign  lord  King  Williamt  and  to  serve  him  honestly  Oath. 
mid  faithfully,  in  dtfence  of  his  person,  crown,  and  dignity,  against  all  his  enemies  or 
tpposers  whatsoever :  And  to  observe  and  obey  his  Majesty's  orders^  and  the  orders  of 
the  generals  and  officers  set  over  me  by  his  Majesty.*' 

(a)  As  to  impressing  seamen,  see  ante,  itnpit00infllt  Vol.  III. 
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with  the  recniiting  party  shall  he  entitled  to  be  billeted :  and  evtrypers 
shall  enlist  any  recniit  shall  first  ask  the  person  ofiering  to  enlist,  ■*!.,:] 
does  or  does  not  belong  to  the  niilitin,  and  shall  cause  to  be  laki'ii  <i  '• 
writing,  the  name  and  place  of  abode  of  such  recniit;  and  wheiiiuiT: 
shall  bo  enlisted  as  a  soldier  in  his  Majesty's  land  service,  he  *hJl  i 
four  days,  hnt  not  sooner  than  twentv-four  hours  after  sucli  eiili*La: 
pear,  together  with  some  person  employed  in  the  recruiting  st^r.ivvi 
party  with  which  he  shall  have  enlisted,  before  a  justice  rosidini;  in:! 
cinity  of  the  place,  and  acting  for  the  division  or  district  when-  surh? 
shall  have  been  enlisted,  and  not  being  an  officer  in  the  annv :  and  if 
recniit  shall  declare  his  having  voluntarily  enlisted,  the  said  ju?drr 
put  to  him  the  several  questions  contained  in  the  schedide  to  tlii  m 
nexed,  and  shall  record,  or  shall  cause  to  be  recorded,  in  wriiinj.  ci 
swers  thereunto;  and  the  said  justice  is  hereby  required  forihwiih  ti> . 
the  answers  so  recorded  in  writing,  and  the  lirst  and  second  articii-^  • 
second  section  of  the  articles  of  war  against  mutiny  and  desertion,  ti'bt 
over,  in  his  own  presence,  to  such  recruit,  and  to  administer  to  mc'un 
the  oath  in  the  schedule  to  this  act  annexed,  for  limited  or  imllti:'.^ 


and  if  any  such  recruit  so  to  be  certified  shall  refuse  to  take  the  oa'ii 
schedule  to  this  act  annexed,  before  the  said  justice,  it  shall  be  U»r 
the  otKcer  or  non-commissioned  oHicer  with  whom  he  eiilisti.Hltodtf:u 
confine  such  person  until  he  shall  take  the  said  oath  of  fidelity." 

SiKTt.  34.  **  lliat  any  recruit  ap^iearing  as  aforesaid  before  such  j 
shall  be  at  lil)erty  to  declare  his  dissent  to  such  enlisting,  and  up« 
declaration,  and  returning  the  enlisting  money,  and  also  paying  the «: 
20*.  for  the  charges  exiKMided  upon  hiin,  together  with  the  M\  anw 
subsistence  and  beer  money  which  shall  have  been  paid  to  such  recni 
sequent  to  the  period  of  his  having  been  enlisted,  shall  be  fortlnntl 
charged  niid  sot  at  liberty  in  the  presence  of  such  justice:  hut  it'  »-i.-l 
ROM  shall  ri'fuso  or  neglet'l,  within  the  space  of  twcntv-t'uiir  linKr?  i^ 
declarin;j  liis  dissent,  to  return  such  mcmey  as  aforesaid,  he  «ihall  hd.- 
and  takon  to  l)i'  enlisted  as  if  he  had  given  his  assent  thereto  h<-t'(>r.*: 
justice:  j»rovided  also,  that  it  siiall  he  lawful  for  any  just  iee  t«>di.*o;.?.r: 
person  who  shnll  have  ha.stily  enlisted,  and  who  shall  apnlv  t.»  iiin. ' 
clare  his  dissent  witliin  such  four  days  as  aforesai<l,  upon  pavnirrir . 
sum  of  money  required  to  he  ])aid  by  any  recniit,  declariiisj  hi^  ili^'sv 
der  this  act,  notwithsUmding  no  person  ])elonp-ing  to  the  reLTuirin-: 
shall  ])e  with  the  recruit,  if  it  shall  ajmenr  to  such  justice.  uiHiii  x^Ti-^t' 
satisfaction,  that  the  recniiting  party  has  left  the  j>lace  where  >iich  r 
was  enlisted,  or  that  the  recniit  could  not  j>rociire  any  person  l>il.::\r. 
such  party  to  go  with  him  before  the  justice;  and  the  sum  p.iid  'i;  m' 
emit  upon  his  discharge  shall  be  kej)t  by  tlu' justice,  an<l  ii.iid  ;•?  -ir.' 
son  behmging  to  the  recruiting  ]>arty  entitled  thereto  demandinj  :!■.■.« 
])rovided  that  no  recniit  \Nh«»  ha«J  been  actually,  thoui:li  erionioi>  i 
charged  by  the  justice,  btfore  the  expiration  of  tweiitv-four  1:(ii::n  .i!;-. 
time  of  his  enliNtment,  ^hall  he  liable  on  that  aeeoiini  U^  \k  i»r.o 
against  as  having  deserted  fiM»m  his  Majesty's  ser\  iee;  and  the  i'.i-:\\ 
shall  discliarge  any  recniit  shall  in  every  case  givt-  a  ceriilic.ii-  :i: 
signed  with  his  hand,  to  the  recruit,  specifying  the  cause  tlii'rcut' ' 

Sect.  .'J.').  "  That  if  any  recruit  shall  receive  the  eiiliv(ii)..  i:io:ii\ 
any  person  enqdoved  in  tlu^  ivcniiting  service  (knowiu"  it  to  bi»  <i:i'v 
shall  a])scond  or  retuse  to  go  hi- tore  such  justice,  ov  sliall  t}ien  lu'rtr  .i 
himself  from  the  recruitiuir  party  or  ])crs«in  with  wiiom  1^.  iiili^r.i:. 
sliall  not  voluntarily  return  to  go  lutore  some  justice  within  sucii  ixti 
four  days  aforesaid,  such  recruit  shall  }>e  deenud  to  he  elIli^tefi  li.l  • 
dier  in  liis  Majesty's  service.  n>  fiilly  t(»  all  intents  and  pimx.Ke-  ;!si:  ":: 
been  duly  attested,  and  may  be  ajinrehended  aiul  puni>hi.'d  as  a  dv^cv- 
for  being  absent  without  leavr,  under  any  articles  of  war  made  il-r  vo 
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f  mutiny  and  desertion ;  and  such  recruit  shall  not  be  discharged  by  enlisting 
lice  of  the  peace  after  the  expiration  of  such  four  days  as  aforesaid,  soldiers. 
t  shall  be  proved  to  the  satisfaction  of  such  justice  that  the  true  iiGeo.4,  c7* 
nd  residence  of  the  recruit  was  disclosed  and  known  to  the  recruit- 
ty,  and  that  no  notice  was  given  to  the  recruit,  or  left  at  his  usual 
'  abode,  of  his  having  so  enlisted ;  provided  that  in  every  case  wherein 
'ruit  shall  have  received  enlisting  money,  and  shall  have  absconded 
ic  party,  so  that  it  shall  not  be  possible  immediately  to  apprehend 
ng  him  before  a  justice,  the  officer  or  non-commisaioned  officer  com- 
ig  the  party  shall  produce  to  the  justice  before  whom  the  recruit 
-egularly  to  have  been  brought  for  attestation  a  certificate  of  the 
jid  place  of  residence  of  such  recruit;  and  the  justice  to  whom  such 
ite  sliall  be  produced  shall,  after  satisfying  himself  that  the  recruit 
d  absconded  cannot  be  found  and  apprehended,  transmit  a  duplicate 
to  his  Majesty's  secretary  at  war,  or,  if  in  Ireland,  to  the  chief  se- 
,  in  order  that,  in  the  event  of  such  recruit  being  afterwards  appre- 
and  reported  as  a  deserter,  the  facts  of  his  having  received  enhsting 
and  having  absconded  aft«r  having  been  enlisted  may  be  ascertain- 
•re  he  be  finally  adjudged  to  be  a  deserter;  and  any  recruit  who  shall 
Qto  his  Majesty's  forces,  and  who  shall  be  discovered  to  be  incapable 
e  service  by  reason  of  any  infirmity  concealed  or  not  declared  by 
emit  before  the  justice  at  the  time  of  his  attestation,  and  mentioned 
,  may  be  transferred  into  any  garrison  or  veteran  or  invalid  bat- 
or  into  his  Majesty's  marine  forces,  notwithstanding  he  shall  have 
I  for  any  particular  regiment,  and  shall  be  entitled  to  receive  such 
ion  or  residue  of  bounty  only  as  his  Majesty  may  allow  in  that  be- 
stead of  the  bounty  up6n  which  such  man  shall  have  been  enlisted, 
ng  in  any  act  or  acts,  or  any  rules  and  regulations  relating  to  soldiers, 
contrary  notwithstandine;;  and  it  shall  be  lawful  for  any  two  justices 
whom  such  recruit  shall  be  brought,  and  who  shall  be  proved,  upon 
(fore  them,  to  have  concealed  his  having  been  a  soldier  and  dis- 
i,  or  to  have  concealed  his  having  been  discharged  upon  any  prior 
lent,  or  to  have  wilfully  concealed  any  such  infirmity  upon  being  at- 
or  to  have  designedly  made  any  false  representation  as  aforesaid,  to 
e  such  person  to  be  a  rogue  and  vagabond,  and  to  sentence  him  to 
unishment  as  by  any  law  now  in  force  may  be  inflicted  upon  rogues 
gabonds,  and  vagrants  and  incorrigible  rogues;  and  any  recruit  who 
esignedly  make  any  fabe  representation  of  any  particular  contained 
oaUis  and  certificates  in  the  schedule  to  this  act  annexed,  before  the 
at  the  time  of  his  attestation,  and  shall  obtain  any  enlisting  money, 
bounty  for  entering  into  his  Majesty's  service,  or  any  other  money, 
3  deemed  guilty  of  obtaining  money  under  false  pretences,  within  the 
tent  and  meaning,  if  in  England,  of  an  act,  intituled  An  Act  for  con~ 
'mg  and  amending  the  laws  in  England  relative  to  larceny  and  other 
9  connected  therewith;  and  if  in  Ireland,  of  an  act  passed  in  the 
year  of  the  reign  of  liis  present  Majesty,  intituled  An  Act  for  conso- 
j  and  amending  the  laws  in  Ireland  relative  to  larceny  and  other 
8  connected  therewith ;  and  the  production  of  such  certificate,  and 
►f  the  handwriting  of  the  justice  giving  such  certificate,  shall  be  suffi- 
vidence  of  such  party  having  represented  the  several  particulars  con- 
in  the  oath  sworn  by  him,  and  specified  in  the  certificate  of  the  jus- 
the  time  of  his  being  attested;  and  that  proof  by  the  oath  of  one  or 
redible  witnesses,  that  the  person  so  prosecuted  hath  voluntarily  ac- 
idged  that  at  the  time  of  his  enlistment  he  belonged  to  the  miUtia,  or 
regiment  in  his  Majesty's  service,  or  to  his  Majesty's  navy  or  ma- 
ihall  be  deemed  and  taken  as  evidence  of  the  fact  so  by  him  acknow- 
,  without  production  of  any  roll  or  other  document  to  prove  the 
and  any  man  who  having  been  enrolled  to  serve  in  the  militia  at  the 
f  offering  to  enlist  shall  deny  that  he  is  a  militia  man  then  actually 
d  and  engaged  to  serve,''  or  shall  den^  to  the  justice  before  whom  he 
e  attested  that  he  belongs  to  the  mihtia,  shall,  on  conviction  thereof 
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))cforc  any  one  justice  in  the  united  king-doni,  cither  upon  oath  nf 
npfts  or  u])on  his  own  confession,  or  upon  the  production  ot'  thi'  at 
and  the  l)efore-mcntioned  declaration  of  such  person,  conitied  by  r 
tary  at  war,  or  deputy  secretary  at  war,  be  committed  to  the  coiniso 
house  of  correction,  there  to  remain  without  bail  or  niainprizeforac 
any  time  not  exceeding  six  calendar  months,  over  and  above  any  peu 
niahnient  to  which  such  person  so  offending  may  be  otherwise  liable; ; 
from  the  day  on  which  nis  engagement  to  serve  in  the  militia  s^ludl 
not  sooner,  belong  as  a  soldier  to  the  corps  of  his  Majesty's  regular 
of  the  East  India  Company's  forces,  into  which  he  shall  havesoenli^ 
vided  that  ever}*  such  person  shall  be  liable  to  serve  within  the  united 
of  (sreat  Britain  and  Ireland,  in  any  reciment,  1>attalion.  or  curpj  <> 
jesty's  regular  forces,  or  of  the  East  India  Coinpaiiv's  forces,  inirhii 
so  enlisted,  during  all  the  time  the  militia  to  w'iiicfi  he  »hall  bekmg 
main  disembodied,  or  shall  not  be  called  out  for  training  or  exer 
shall  during  all  such  time  he  subject  to  all  the  provisions  of  thi< 
liable  to  be  apprehended  and  dealt  with  and  punished  as  a  de«erter 
con)s  in  whicn  he  shall  have  so  enlisted,  if  he  shall  neglect  or  rvfoi 
and  serve  in  such  cordis  as  aforesaid." 

Sect.  3G.  "  That  evcrj'  military  officer  who  shall  act  contrary-  w 
visions  of  tliis  act,  hi  any  respect  regarding  tlie  enlisting  and  an 
recruits  for  his  Majesty's  ser\-ice,  shall,  upon  proof  thereof,  iip« 
two  witnesses,  before  a  general  court-martial,  which  is  hereb}'  auth 
administer  such  oath,  he  cashiered,  and  disabled  to  hold  aiiy  ri^i 
tary  olliee  or  employment  in  his  Majesty's  ser>'ice." 

Sect.  37.  *  And  whereas  it  is  ex]>edient  that  pro\'isions  should 
for  the  enlisting  and  attesting  of  soldiers  desirous  of  re-enlistiii:i,  ai 
desirous  of  enlisting,  abroad,'  it  is  therefore  enacted,  '^Tliat  it  shall 
for  any  person  duly  appointed  by  his  Majesty,  by  any  warrant  Mp^ 
secretary  at  war  in  that  behalf,  and  not  being  a  general  oifieer,  noi 
any  regimental  commission,  to  enlist  and  attest,  out  of  (ireat  Britai 
land,  any  soldiers,  or  penums  desirous  of  enlisting  or  re-enlistine 
Majesty's  service;  iind  any  person  so  appointed  shall  liave  the  jiam 
in  that  lu-lialfas  fire  ^iven  to  Justices  in  the  united   kin<''diiiii,  !•■: 
imrposos  of  enli«<tnu  lit  ami  attestation;  and  Jiny  povstuj  s<i  eiili«*trti 
listed,  sliall  ])e  (leemcd  to  he  an  attested  soldier;   and  .ns  <iften  n« .: 
shall  be  relieved  or  ])e  disbanded  at  any  station  hevcoid  tlie  sea*,  i: 
biwtiil  for  any  oHicers  thereunto  authorized  by  the  otKcer  coinnia 
chief  at  such  station,  to  enlist  as  many  of  the  sohliers  hflnnirini:  to 
leaviufr  the  station,  as  shall  he  willhif:  and  fit  for  Nerviee  for  k:iv  i 
]>ointed  to  remain;  and  every  soldier  so  enlisted  is  hcrebv  deemed  i 
charged  from  his  former  corps;  and  an  attested  cortiticate  of  inn 
he  delivered  to  the  soldier." 

Sect.  38.  "  That  all  iicltocs  purchased  by  or  on  acc<nint  of  his 
his  heirs  and  sncce.»-sor:s  and  serving  in  any  of  Iiis  M;ijo<tv"s  forct-N 
deemed  and  taken  to  be  free  in  everj  respect,  as  if  bnrii  five  ii»  .:. 
his  Maji'sty's  dominions,  and  shall  he  considered  a^*  soldiers  V.iu: 
tarily  enlisted  in  his  Majesty's  service;  ])r(»videcl.  that  nnihiuL'  co;; 
this  act,  as  to  enlisting;  for  limited  perii>ds  of  service.  <>r  in  aiiV'i:iii 
to  any  rules  or  regulations  lor  granting  ]»ensi<)n'*  or  allnuauci-*  i" 
discharged  after  certain  periods  of  service,  ^hrill  ext'.-iul  to  anv  r.i 
purchased." 

Si'ct.  t)J>.  "  That  any  ]H'rson  duly  iMumd  as  an  a]>pri'n:ice.  wl:!- 
list  as  a  soldier  in  his   Majesty's  or  the  I'ast    India  C"(»iiinanv"s  m'^ 
shall  state  to  the  magistrate  before  whom  he  shall  he  carried  ar.rl 
that  he  is  not  an  aj)j)rentici',  shall  he  deemed  guiltv  of  ohtaininj  m 
der  false  pretences,  within  the  tnu'  intent  and  meaning;  rif  the  Ik  tor 
acts,  and  shall,  after  the  expiration  of  his  apprentieeship,  whether 
have  been  so  convicted  and  ])uni»'hed  or  not,  be  liable  t«>  ser^e  ;■.•« 
in  any  of  liis   Majesty's  regular  force.-,  or  in  the  forces  of  the  F..; 
Company,  according  to  the  terms  oi'  the  enlistment ;  and   it*,  on  t)u 
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lion  of  his  apprenticeship,  he  shall  not  deliver  himself  up  to  some  officer  au-  bnlistjno 
tfaorized  to  receive  recruits,  may  be  taken  as  a  deserter  from  his  Majesty's  soldiers. 
Ibrces."  liOeo.4.  c.7- 

Sect  40.  *^  That  no  master  shall  be  entitled  to  claim  an  apprentice  who  CkOroaormasten 
ahall  enlist  as  a  soldier  in  his  Majesty's  or  the  East  India  Company's  ser-  ^  appnntkefc 
Tiee,  imless  he  shall,  within  one  ciEdendar  month  after  such  apprentice  shall 
lutre  left  his  service,  go  before  some  justice  and  take  the  oath  mentioned  in 
ihe  schedule  to  this  act  annexed,  and  produce  the  certificate  of  such  justice 
of  his  having  taken  such  oath,  which  certificate  such  justice  is  required  to  eive 
hk  the  form  in  the  schedule  to  this  act  annexed ;  and  unless  such  apprentice  shall 
bare  been  bound,  if  in  England,  for  the  fUU  term  of  seven  years,  not  having  been 
above  the  age  of  fourteen  when  so  bound ;  and  if  in  Ireland,  or  in  the  Bri- 
tiah  isles,  for  the  full  term  of  ^ye  years  at  the  least,  not  having  been  above 
the  age  of  sixteen  when  so  bound;  and  if  in  Scotland,  for  the  full  term  at 
least  of  four  years,  by  a  regular  contract  or  indenture  of  apprenticeship,  du- 
]v  extended,  signed,  and  tested,  and  binding  on  both  parties  by  the  law  of 
Scotland,  prior  to  the  period  of  enlistment;  and  unless  such  contract  or  in- 
denture so  dtdy  executed  shall,  within  three  months  after  the  commence- 
ment of  the  apprenticeship,  and  before  the  period  of  enlistment,  have 
been  produced  to  a  justice  of  the  peace  of  the  county  wherein  the  parties  re- 
aide,  and  there  shall  have  been  indorsed  thereon  by  such  justice  a  certificate 
or  declaration  signed  by  him,  specifying  the  date  when,  and  the  person  by 
whom,  such  contract  or  indenture  shall  have  been  so  produced ;  which  cer- 
tificate or  declaration  such  justice  of  the  peace  is  hereby  required  to  indorse 
and  sign ;  and  unless  such  apprentice  shall,  when  claimed  by  such  master, 
be  under  twenty-one  years  of  age;  provided,  that  anv  master  of  an  appren- 
tice '  indentured  for  tne  sea  service  shall  be  entitled  to  claim  and  recover 
bun  in  the  form  and  manner  above  directed,  notwithstanding  such  appren- 
tice may  have  been  bound  for  a  less  term  than  seven,  five,  or  four  years, 
aa  aforesaid;  and  any  such  master,  who  shall  ^ve  up  the  indentures  of  ap- 
prenticeship within  one  month  after  the  enlistmg  of^such  apprentice,  shall 
be  entided  to  receive,  to  his  own  use,  so  much  of  the  bounty  payable  to  such 
recruit,  after  deducting  thereAx)m  two  guineas  to  provide  him  with  nece*- 
aaries,  as  shall  not  have  been  paid  to  sucn  recruit  before  notice  given  of  his 
being  an  apprentice." 

Sect  41.  "  That  no  apprentice  claimed  by  his  master  shall  be  taken  fvom  Punidunent  of  ap- 
any  coins  or  recruiting  party  but  under  a  warrant  of  a  justice  residing  near  P«ntio»  enlisUng. 
and  within  whose  jurisdiction  such  apprentice  shall  then  happen  to  be,  be- 
ibre  whom  he  shafl  be  carried ;  and  such  justice  shall  inquire  into  the  mat- 
ter upon  oath,  which  oath  he  is  hereby  empowered  to  administer,  and  shall 
require  the  production  and  proof  of  the  indenture,  and  that  notice  of  the 
aaid  warrant  has  been  given  to  the  commanding  officer,  and  a  copy  thereof 
left  with  some  officer  or  non-commissioned  officer  of  the  party,  ana  that  such 
penon  so  enlisted  declared  that  he  was  no  anprentice;  and  such  justice,  if 
required  btfsuch  officer  or  non-commissionea  officer,  shall  commit  the  of- 
fender to  tne  common  gaol  of  the  said  place,  and  shall  keep  the  indenture. 
Id  be  produced  when  required,  and  shall  bind  over  such  person  as  he  may 
diink  proper,  to  give  evidence  against  the  offender,  who  shall  be  tried  at  the 
neact,  or  at  the  session  immediately  succeeding  the  next  general  or  quarter 
■eesions  of  the  counhr,  division,  or  place,  unless  the  Court  shall,  on  just 
eause,  put  off  the  trial ;  and  the  production  of  the  indenture,  with  the  certi- 
ficate of  the  justices  that  the  same  was  proved,  shall  be  sufficient  evidence 
of  the  said  indenture;  and  every  such  ofilender,  in  Scotland,  may  be  tried  by 
tbe  judge  ordinary  in  the  county  or  stewartry,  in  such  and  the  like  manner 
as  any  person  may  be  tiied  in  Scotland  for  any  offence  not  inferring  a  capi- 
tal punbhment;  provided,  that  any  justice  not  required  as  aforesaid  to 
eommit  such  apprentice,  may  deliver  him  to  his  master." 

Sect.  21.  *'  lliat  every  soldier  shall  be  liable  to  be  tried  and  punished  Subicquent  cnibt- 
fer  desertion  from  any  corps  into  which  he  may  have  enlisted,  or  from  his  JJSj  SunkSmSS* 
Majesty's  service,  although  he  may  of  right  belong  to  the  corps  from  which  t^t  dewrtion. 
be  shall  have  originally  deserted;  and  if  such  person  shall  be  claimed  as  a 
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or  inau  wittingly  or  wiUingty  allow  or  rign  the  muster  roll  «) 
blie  muMer  U  contuned,  or  uij  duplicate  diereof,  or  who  ihall 
indirectly  take  or  cause  to  be  taken  any  money  or  gratui^  lot 
any  loldien,  or  for  aigtiing  uiy  mutter  roUa  or  duplicate  lh««i 
knoirin^y  muster  any  penon  by  a  wnmg  name,  upon  proof  ill 
oath  made  by  two  Wltnenn  before  a  general  Cfmrt-tnartial,  lia 
offence  be  forthwith  cashiered,  and  shall  be  thereby  utterly  diiabl 
or  hold  any  civil  or  military  offlcc  or  em|da]mirat  within  the  a 
dom  of  Great  Britain  and  Ireland,  or  in  hia  Majeaty's  Berrice; 
penon  girine  such  untrue  certificate  ihal)  not  have  any  mithi 
aion,  he  ih^l  forfeit  for  every  such  oKnce  the  nun  m  fifty  M 
any  perion  who  iihall  wisely  be  muatered,  or  ofier  faiinaelf  to  M 
or  lend  or  (bmiih  any  hone  to  be  falsely  mnatered,  ahatt,  upat 
by  two  witnesses  before  some  justice  of  the  peace  reaidbig  nca 
where  snch  muster  shall  be  made,  fbrfdt  the  sum  of  twenty  M 
the  informer,  if  he  belong  to  his  Majesty's  aerrice,  ahall,  if  bew 
forthwith  dischai^d." 

Sect  43.  "  That  forty-eight  hours'  notice  shall  be  gim  la  ■ 
''  not  being  officers  of  the  army,  residing  within  the  city  and  Ubetti 
minster  and  borough  of  Southwark,  of  the  muster  to  be  taken  of  U 
forcM  quartered  within  the  said  city  and  liberties  and  boraufa; 
Acer  shall  proceed  to  take  such  muslen,  under  penalty  of  ftffy  pea 
in  the  presence  of  two  or  more  justices,  who  ahall  tnke  cogn^n 
muster  and  sign  the  same,  unless  such  jutticea  shall  neglMtti 
which  necicct,  as  well  as  of  the  proper  notice  being  gircD  to  h 
oath  shall  be  made,  within  for^-eight  houn  after  such  mtuter, 
justice ;  and  the  officer  appointed  to  take  tbe  half-yearly  masM 
his  Majeity't  forces,  at  any  place  ten  miles  diatant  from  Lotrio)^ 
Ac  master  rolls  within  twenty-four  boon  alter  the  aaid  miHli 
made,  and  send  a  copy  thereof  within  teren  daya,  to  the  aecretai] 
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Sect  55.  **  That  for  the  regular  provision  of  carriages  for  his  M^e8fy*s  Supply  of  car- 
finrcesy  and  their  baggie,  in  their  marches  in  England  and  Ireland,  all  ius-  '^'^ 
tiees  of  the  peace  wiuiin  their  several  jurisdictions,  being  duly  required 
thereunto  by  an  order  from  his  Majesty,  or  the  general  of  his  forces,  or  the 
master  general  or  lieutenant  general  of  his  Majesty's  ordnance,  if  in  Eng- 
land, or  bv  an  order  from  the  lord  lieutenant  or  chief  governors  of  Ireland, 
or  from  tne  officer  commanding  his  Majesty's  forces  in  Ireland,  or  other 
person  duly  authorized  in  that  behalf,  shall,  on  production  of  such  order  to 
■ach  justices  by  some  officer  or  non-commissioned  officer  of  the  regiment  so 
ordered  to  march,  issue  a  warrant  to  any  constable  having  authority  to  act 
in  any  place  from,  through,  near,  or  to  which  the  troop  shall  be  ordered  to 
march,  (for  each  of  which  warrants  the  fee  of  one  shilling  only  shall  be  paid), 
,  leqoiiing  him  to  provide  the  carriages,  horses  and  oxen>  and  drivers  therein 
I  mentioned,  and  allowing  sufficient  time  to  do  tlie  same,  specifying  the  placet 
from  and  to  which  the  said  carriages  shall  travel,  and  the  number  of  miles 
^  between .  the  places,  for  which  number  only  so  specified  payment  shall  be 
demanded,  and  which  number  of  miles  shall  not,  except  in  cases  of  pressing 
emergency,  exceed  a  day's  march  prescribed  in  the  order  of  route,  andshf£ 
in  no  case  exceed  twenty-five  miles ;  and  the  constables  receiving  such  war- 
rants, shall  order  such  persons  as  they  shall  think  proper,  having  carriages, 
to  fiurnish  the  requisite  supply,  who  are  hereby  required  to  nimish  the 
fiuoae  accordingly;  and  when  sufficient  carriages  cannot  be  procured  within 
'the  proper  jur^diction,  any  justice  of  the  next  adjoining  jurisdiction  shall, 
hgr  A  like  course  of  proceeding,  supply  the  deficiency ;  and  in  order  Uiat  the 
'  terthen  of  providing  carriages  may  fidl  equally,  and  to  prevent  inconve- 
-  aience  arising  from  tliere  being  no  justice  residing  near  the  place  where 
'ttO€ipB  may  be  quartered  on  the  march,  any  justice  residing  nearest  to  such 
"^plaee  may  cause  a  list  to  be  made  out,  at  least  once  in  every  year,  of  allpcr- 
ions  liable  to  furnish  such  carriages,  and  of  the  numlier  and  description  of 
their  said  carriages,  (which  lists  shall  at  all  seasonable  hours  be  open  to  the 
"inspection  of  the  said  persons),  and  may  by  warrant  under  his  hand  autho- 
rfize  the  constables  within  his  jurisdiction  to  give  orders  to  provide  car- 
liiijges,  without  any  special  warrant  for  that  puqtosc,  which  orders  shall  be 
'  vaud  in  all  respects ;  and  all  orders  for  such  carriages  shall  be  made  from 
'  such  lists  in  regular  rotation,  as  far  as  the  same  can  be  done." 

Sect  56.  **  That  the  rates  to  be  paid  for  carriages  impressed  shall  be,  in  Ratei to ben^ldt 
England,  for  every  mile  which  a  waggon  with  four  or  more  horses,  or  a  wain  ^JJjf*  **"*" 
wiuk  six  oxen,  or  four  oxen  and  two  horses,  shall  travel,  one  shilling;  and  for 
every  mile  any  waggon  with  narrow  wheels,  or  any  cart  with  four  horses, 
carrying  not  less  than  fifteen  hundred  weight,  shall  travel,  nincpence ;  and 
for  every  mile  every  other  cart  or  carriage  with  less  than  four  norses,  and 
not  carrying  fifteen  hundred  weight,  shall  travel,  sixpence ;  and  in  Ireland, 
for  every  hundred  weight  loaded  on  any  wheel  carridge,  one  halipenny 
j^er  mile;  and  such  further  rates  may  be  added,  not  exceeding,  in  England, 
a  total  addition  o«r  mile  of  fourpcnce,  threepence,  or  twopence,  to  tne  re- 
fpective  rates  of  one  shilling,  nincpence,  or  sixpence,  as  may  seem  reason- 
able to  the  iustices  assembled  at  general  sessions  for  their  respective  districts; 
and  the  order  of  such  justices  at  sessions  shall  specify  the  average  price  of 
hay  and  oats  at  the  nearest  market  town  at  the  time  of  fixing  such  addi- 
tuuial  rates,  tlie  period  for  which  the  order  shall  be  enforced  not  exceeding 
ten  days  beyond  the  next  general  sessions,  (and  no  such  order  shall  be  valid 
^linless  a  copy  thereof,  signed  by  the  presiding  magistrate  and  one  other 
justice,  shall  be  transmitted  to  the  secretary  at  war  within  three  days  after 
the  making  thereof);  and  in  England,  when  the  day's  inarch  shall  exceed 
^Dteen  miles,  the  justice  granting  his  warrant  may  fix  a  fiirther  reasonable 
eompensation,  not  exceeding  the  usual  rate  of  hire  fixed  by  this  act;  and 
when  any  additional  rates  or  compensation  shall  be  granted,  the  justice 
shall  insert  in  his  own  hand,  in  the  warrant,  the  amount  thereof,  and  the 
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dren,  and  other  persons  of  and  beloneing  to  the  same;  and  it  shall  be  law- 
ful for  the  justices  of  the  peace  assenu)led  at  their  quarter  sessions,  to  direct 
the  treasurer  to  pay,  without  fee,  out  of  the  public  stock  of  the  county  or 
riding,  or  if  such  public  stock  be  insufficient,  then  out  of  monies  which 
the  said  justices  shall  have  power  to  raise  for  that  purpose,  in  like  manner 
as  for  county  gaols  and  bridges,  such  reasonable  sums  as  shall  have  been 
expended  by  ihe  constables  within  their  respective  jurisdictions  for  the  car- 
riage and  vessels  aforesaid,  over  and  above  what  was  or  ought  to  have  been 
paid  by  the  officer  requiring  the  same,  regard  being  had  to  tne  season  of  the 
year,  and  condition  of  the  ways  by  which  such  carriages  and  vessels  are  to 
pass." 

In  K,  v.  Hunt  and  othert,  I  Str,  42,  93,  the  Court  granted  a  mandamut 
directed  to  the  justices  of  the  peace,  to  allow  the  defendants,  being  consta- 
bles, the  extraordinary  cliarges  in  providing  carriages  in  the  expedition  into 
Scodand. 
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biumu,  without 
their  coiuent. 


How  and  when 

troopeinaybe 

UUeted. 


.      (5)MiUettttg(a). 

By  stat  31  Car.  II.  c.  1,  s.  54,  no  officer,  civil  or  military,  nor  other  per-  goidien  not  to  be 
■oti,  shall  presume  to  place,  quarter,  or  billet  any  soldier  on  any  subject  or  2!|*rtcredonjnhs- 
'^    inhabitant  of  this  realm,  of  any  degree,  quality,  or  profession  whatsoever,      '""*'     '  ~"' 
*"    without  his  consent;  and  every  such  subject  or  inhabitant  may  refuse  to 
-     ouarter  any  soldier,  notwithstanding  any  command,  order,  warrant,  or  bil- 
-^  Mting  whatever. 

-"      By  the  annual  mutiny  act,  now  the  1 1  Geo.  IV.  c.  7,  s.  50,  reciting  *  Where- 

^'  tmhy  the  petition  of  right,  in  the  third  year  of  king  Charles  the  First,  it  is 

^  enacted,  That  the  people  of  the  land  are  not  by  the  laws  to  be  burthened 

^  'irith  die  soiouming  of  soldiers  against  their  wills;  and  by  a  clause  in  an  act 

^the  Parliament  of  England,  made  in  the  thirty-first  year  of  the  reign  of 

'^  (ing  Charles  the  Second,  for  granting  a  supply  to  his  Majesty  of  206,462/.  1 7«. 

^^Zd,  for  paying  and  disbanding  the  forces,  it  is  declared  and  enacted,  That  no 

^"^ 'Officer,  civil  or  military,  nor  other  person  whomsoever,  should  from  thenceforth 

s^ftesume  to  place,  quarter,  or  billet  any  soldier  upon  any  subject  or  inhabit- 

-"^aiit  of  this  realm,  of  any  degree,  quabty,  or  profession  whatsoever,  without 

=^^llii  consent,  and  that  it  shall  be  lawful  for  any  subject  or  inhabitant  to  re- 

^^iiae  to  quarter  any  soldier,  notwithstanding  any  warrant  or  billeting  what- 

^=^^UieveT:  and  whereas  by  an  act  passed  in  Ireland  in  the  sixth  year  of  the 

^^■fBig^  of  queen  Anne,  intituled  An  Act  to  prevent  the  disorders  that  may 

^*     ^pen  hy  the  marching  of  soldiers^  and  provuUng  carriages  for  the  hag^ 

fe  of  soldiers  on  their  march,  it  was  enacted,  that  no  officer,  soldier,  or 

Kper  in  the  army,  nor  the  servant  of  any  officer,  nor  any  attendant  on 

train  of  artillery,  should,  at  any  time  thereafter,  be  allowed  any  quarters 

any  part  of  Ireland,  save  only  during  such  time  as  he  or  they  should  be 

~  remain  in  some  sea  port  town  in  order  to  be  transported,  or  during 

time  as  there  should  be  any  commotion  in  any  part  of  Ireland,  by  rea- 


^•)  The  captain  of  a  troop  for  which 

is  furnished  by  the  orders  of  a  clerk 

ted  by  such  captain,  is  not  liable 

such  forage,  though  present  with  the 

at  the  time,  it  not  appearing  he 

received  any  money  for  this  purpose 

the  paymaster,  to  whom  it  is  issued 

Itovemment,   and  upon    whom  the 

is  entitled  to  draw  for  a  certain 

vegulated  by  the  returns  of  the  pre- 

tft^  month.  1  East,  579.  But  it  would 

^^Ktierwise  if  the  captun  in  effect  re- 

the  money.  Id,  583, ». 

captain  of  a  troop  is  not  liable  for 

ence  furnished  to  the  men  during 


the  time  of  his  absence,  and  while  an- 
other officer  is  actually  in  the  command 
of  the  troop,  by  whom  the  orders  for  sub- 
sistence are  issued,  and  the  subsistence 
money  b  received  from  government, 
though  such  captain  was  still  entitled  to 
a  profit  upon  the  sum  issued  on  that  ac- 
count, and  the  troop  still  continued  un- 
der his  military  orders.  1  East,  135. 

The  colonel  of  a  regiment  has  no  au- 
thority to  order  his  sergeant  to  pay  mo- 
ney toward  lighting  and  warming  a  regi- 
mental school  and  schoolmaster's  salary. 
4  Tamtt,  67. 
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BILLETING.      BOTi  of  is'hich  cmergciicv  the  aniiy  should  be  commanded  to  march  fri^z 
part  of  Ireland  to  another:  but  forasmuch  as  at   t\m  time  and  dunrj 
coutinnance  of  this  act,  there  is  and  may  be  occasion  for  the  iiuuvhir^ 
uiiarterinc;  uf  rogimeiits,  troops,  and  coniiinnios  in  several  |vul5>oftbi 
cd  kingdom  (if  (ireat  Britain  and  Irelaiici,'  it  is*  enacted,  **  Tliatit  5h: 
lawfid  for  all  constablcii  of  ])ari8hes  and  plnce»y  and  other  i^rsons  9pe^ 
in  thiM  act,  in  England  and  Ireland,  and  they  arc  hcn*by  requin-d.  u  I 
the  otUcers  and  soldiers  in  hiR  Majesty  *8  service,  and  persons  rect'ivirigp 
hift  Majesty's  army,  and  the  horses  belonging  to  his  Majesty  *b  cavaliy.  iiA 
all  statfaiid  tield  oflicers'  horses,  and  all  b&t  and  bairgage  horses  bean 
to  any  of  his  Majesty's  other  forces,  when  on  actUcil  sen  ice,  not  ei«t 
for  each  oilicer  tlie  niunber  for  which  foracre   is  or  shall  be  allovfd  H 
Majesty's  regulations,  in  victualling  houses  and  other  houses  ^praal 
this  act,  (tukin<;  care  in  Irehmd  not  to  billet  less  thmi  two  im-n  in  ani 
hdu.se,  exce])t  only  in  case  of  billeting  cavalrj*  as  specially  prurid-jl.: 
that  they  shall  be  received  by  the  occupiers  of  such  liousc»  in  vhicb 
are  so  allowed  to  be  billeted,  and  be  furnislied  with  pro(ier  accoinmod 
in  such  bouses,  and  in  Kngland  t^ith  diet  and  small  beer,  and  y^ivxs^i 
hay,  and  straw  for  such  horses  as  aforesaid,   ]iayiiig  and  allo^ring  f;^ 
same  the  several  rates  hereinafter  provided ;  and  at  no  time  whtn  tn^ 
on  a  niarcli,  sball  any  of  tlieni,  whether  infautr)'  or  cavalry,  be  bO 
above  one  mile  from  the  j»lace  mentioned  in  the  route:  uiidinaUT 
where  cavalry  shall  be  billeted  in  pursuance  of  tliis  act,  the  nn-n  arc 
horses  sball  be  billeted  in  o\w  and  the  ScUiie  house,  except  in  C3£e  uf: 
sity ;  and  in  no  otber  case  whatsoi'Ver  sball  there  be  less  than  one  ma 
K'trd  wbere  tliere  shall  be  one  or  two  horses,  nor  leas  than  two  iwn  i 
there  sball  be  four  horses,  and  s«)  in  propoi'tioii  for  a  greater  nuial^: 
ill  sueb  ease  each  man  sball  be  billeted  as  near  his  liorse  as  p<J»^IbU':  ai 
ecmslables  are  hereby  rctpiired  to  billet  all  soldiers  and  their  horst-iffi 
niareli  in  a  just  and  equal  proportion  upon  the  keepers  of  all  hou?^»i 
miu  mile  oi'the  ]>lace  mentioned  in  the  route,  although  some  of  Micbi 
may  be  in  tlie  adjoining  county,  in  like  manner  in  every  ri'sjuvt  as  'i 
houM's  wii'"  locally  situate  wiloin  ^'ueh  place;   providedtliat  hitMj.:! 
I'linti'inul  ^l^  111  In-  i'.iiMnu.d   t.)  rxt.'iid  t<»  iiuthorizf  nnv  o.'i.:»r.:*.»!;  :■ 
■iildi-.'i-s  tiui  1)1' il:.'  iT.iiuty  tn  v.liirh  such  ct.'ii-!:ible    hi'lunL:s.    ur.i.:  !" 
.t.'ibK- I'l' i";..' .'■.'Iji.i'.iin^  coiiuiv    'i.!!!  bi:  i^VM-nt,   and   nniK-ri-iNL- !    '*■'. 
iliir  j»i-.i|)nr:i(.i!  «.lini-n  in  >iich  iur,«<iiiiiij:  if«unty ;   aiul  in*  M-iri-  V  :\' 
at  any  \:u:v  \)C  oiiU  wd  lliMi  \\ww  Juv  rlieetivi"  .sidtlit-r^   ai.  '.  ]:■■'.■'•: 
to  ln'  bill'.tt  1;  nil  wliiili  bilit  i<.  vUkW  madi*   <uit   Ijv  '^ui'Ii  e'.ii-:.;i«\- 
i)i'  (UIiMiiil  iiMo  tliv  h.iiul:.  of  tla-  et'ininamliiij,'  o/hci-r  i-jri"!-!!;:  .1:0 
p(  r-.<M   sli.iil  iiiul  uiiM'ilf  }^L:u^i•■^eli  by  having  an   iiiuliu.'  pr-'p-ir::  ■: 
niiTs  biiltti'il  i:i  hi.'S  houM-,  aiul  .sliall  j)ri'fer  hie.  eonipl.-int,  it  ;i^;iii.*- 
■t.jljli-  or  (itluT  ]ior>nn  not  btin;;  a  ju^tiee.  t<»   t>no    nv  mort-  ii;>r^i'. 
aiiaiiist  a  juslirr,  tlun  to  t\vt»  nr  iimiv  jiistii-e-!  within  wlufsv  iu*::-iii  ti--; 
•••MiiT'^  ail'   I»illi-t»il.  MU'li  jiisiiri'-*  lopvi'tivt-ly  ^linll  luui-  oouLrf' 
♦in  !i  I't'  till*  •-■riiilirrx  id  he  i\'ni«>vr(!.   and  to  lir  ltill.>ti*(l  i.iHin  nihi-r  ; 
..>  liiiT  >liail  •« -f  i-aiiM*:  and  wlun  any  of  bis    M.iji"^tv"^  i"a\:ijn  ■ 
!;ii.>i>  as  :it'i>iv>aid  :-!iall  !•».•  billiled  upon  the  ni\-ii|>ii  tn  of  bnu.-i  ^  in 
»»iiii'i  r>  or  ^^I'ldiiT'j  may  be  (|iiartt*ii'd  by  virtue  of  tlii>  a*.'i.  who  >b..:M  1' 
:.:Ii!.  <.    ti!i.!i  ;:i;.!  in  ^^Mcli  easv.   and  ujmn   complaint   made  b;  llu 
'■.iviiiL""  iiM  staliii  .<«  t<»  t\\ J)  or  jourt' justices  within  wliosi*   juri>diiti.-: 
I  iUm's  sliall  In*  >•»  billi'trd^   it  .•-liall  he  lawful  for  sucli    jii«.'tic<'>  ii»  ir" 
iiu-n  .".ml  ihi'ir  borsis.  ^r  liorsi-s  only,  to  bo  bilhttd  upnn  *;oi!u- I'thi-r 
.»r  |»»T-')iis  w!i')  li.ivo  :«ti:ljU'.s  by  ibis  aet  liable  to  b;iv».'  i>lfii*ir*  :::!«! » 
I)ill(tr.l  npiiii  tluiii,  and  to  onlir  a  pn»por  alldwaiue  to  be  p.iid  bv  i: 
Mills  nlifxnl  to  the  persons  reeeivin;^  such  men  and  hor^os.  t,rti>Lt  J 
ill  till' i'iirni«»!iiii::  tlu'  nujuisiti'   aeeninmodiitioii;   and    eoiiim:indi:ij  > 
may  f.\elian:;i'  an\    iiiaii  or  injr^i'  billcti'd  in  any  pbu'i*,    with   aaothi' 
'»r  bor^i"  bilKted  in  the  same  place,  for  the  beiutit  of  the  Mrvi«:i.  ir 
llir  nninbir  nf  nun  and  liorse*  do  mH  exceed  the  nuinher  ai  ibat  tin 
lcti<I  on  «nch  houses;  and  the  constables  are  herebv  retniired  to  biil« 
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t  men  and  honee  so  exchanged  accordingly;  and  it  shall  be  lawful  for  any      billeting. 

•  liutice,  at  tlie  request  of  way  officer  or  non-commisflioned  officer  commana-  ii  g«»  4^  c.  7. 
nig  any  soldiers  requiring  billets,  to  extend  any  routes,  or  enlai^  the  di»- 

trict  within  which  billets  shall  be  required,  in  such  manner  as  shall  appear 
to  be  most  convenient  to  the  troops:  provided  that,  to  prevent  or  punish 
:  all  abuses  in  billeting  soldiers,  it  snail  be  law^l  for  any  justice  within  his 
.  jurisdiction,  by  warrant  or  order  under  his  hand,  to  require  any  constable  to 
._  nve  him  an  account  in  writing  of  the  number  of  officers  and  soldiers  who 
r  ihaD  be  quartered  by  such  constable,  togetlier  with  the  names  of  the  persons 
«  upon  whom  such  officers  and  soldiers  are  billeted,  stating  the  street  or 
.-  place  where  such  persons  dwell,  and  the  signs,  if  any,  belonging  to  those 
^  nouses;  and  it  shall  be  lawful  to  billet  officers  and  soldiers  in  Scotland  ac- 
cording to  the  provisions  of  the  laws  in  force  in  Scotland  at  the  time  of  ita 
'  union  with  England ;  and  no  officer  shall  be  obliged  to  pay  for  his  lodging 
wliere  he  shall  be  regularly  billeted,  except  in  the  suburbs  of  Edinburgh." 

Sect.  51.  '*  That  the  officers  and  soldiers  of  his  Majesty's  foot  guards  Bniediwthe 
•hall  be  billeted  within  the  city  and  liberties  of  Westmhister,  and  places  ad-  ©""^i^S?  "•" 
jacent,  lying  in  the  county  of  Middlesex,  (except  the  city  of  Lonaon),  and      ^ 
m  the  county  of  Surrey,  and  in  the  borough  of  Southwark,  ui  the  same  manner 
and  under  the  same  regulations  as  in  other  parts  of  England,  in  all  cases 
~  fiir  which  particular  provision  is  not  made  by  this  act;  and  the  high  con- 
.'  atable  shall,  on  receipt  of  the  order  for  billeting  soldiers,  deliver  precepts  to 
the  several  constables  within  their  respective  divisions,  in  pumiance  of  which 
_  die  said  constables  shall  billet  such  officers  and  soldiers  equally  and  propor- 
tionally on  the  houses  subjected  thereto  by  this  act;  and  tne  said  constaolea 
■hall,  at  every  general  quarter  sessions  of  the  peace  to  be  holden  for  the  said 
~  oity  and  liberties,  counties  and  borough  respectively,  make  and  deliver  to 
the  justices  then  in  open  session  assembled  upon  oath,  which  oath  the  said 
juadcea  are  hereby  required  to  administer,  lists,  signed  by  them  respectively, 

*  of  the  houses  subject  by  this  act  to  receive  officers  and  soldiers,  together 
with  the  names  and  rank  of  all  officers  and  soldiers  billeted  on  each  respec- 
tively, which  lists  shall  remain  with  the  respective  clerks  of  the  peace,  for 
the  inspection  of  all  persons,  without  fee  or  reward;  and  such  clerk  shall 
forthwith  from  time  to  time  deliver  to  any  persons  who  shall  require  the 
same,  true  copies  of  any  such  lists,  upon  being  paid  two-pence  a  sheet  for 
the  same,  each  sheet  to  contain  at  least  one  hundred  and  fifty  words." 

Sect  52.  "  That  no  justice  having  or  executing  any  military  office  or   Miliuryofllcernot 
commission  in  any  part  of  the  united  kingdom  shall,  directly  or  indirectly,   {J  SuSm  ***''" 
be  concerned  in  the  billeting  or  appointing  Quarters  for  any  soldier  in  the  ' 

regiment,  troop,  or  company  under  the  immediate  command  of  such  justice, 
but  that  all  warrants,  acts,  or  things  so  appointed  by  such  justice  for  or  con- 
eeming  the  same  shall  be  void." 

Sect  53.  '*  That  the  innholder  or  other  person  on  whom  any  soldier  is  Ailowancs  to  inn- 
billeted  in  England  shall,  if  required  by  such  soldier,  furnish  him  for  every  ^^epers. 
day  on  the  march,  and  for  a  period  not  exceeding  two  days  when  halted  at 
any  intermediate  place  upon  the  march,  and  for  the  day  of  arrival  at  the 
place  of  final  destmation,  with  one  hot  meal  in  each  day,  the  meal  to  con- 
■ist  of  such  quantities  of  diet  and  small  beer  as  may  be  fixed  by  his  Majes- 
ty's regulations,  not  exceeding  one  pound  and  a  quarter  of  meat  previous  to 
licing  dressed,  one  pound  of  bread,  one  pound  of  potatoes  or  other  vege- 
tables, and  two  pints  of  small  beer,  and  vinegar,  smt,  and  pepper,  and  for 
fluch  meal  the  innholder  or  other  person  funushing  the  same  snail  be  paid 
the  sum  of  ten-pence;  and  all  innholders  and  other  persons  on  whom  sol- 
diers may  be  billeted  in  England,  except  when  on  the  march,  and  entitled 
to  be  furnished  with  the  hot  meal  as  aforesaid,  shall  furnish  such  soldier 
with  candles,  Ainegar,  and  salt,  and  shall  allow  them  the  use  of  fire,  and  of 
the  necessary  utensil*  for  dressing  and  eating  their  meat,  and  shall  be  paid        *  ^* 
in  consideration  thereof  the  sum  of  one  halfpenny  per  diem  for  each  sol- 
dier; and  the  sum  to  be  paid  to  the  innholder  or  other  person  on  whom  any 
of  the  horses  belonging  to  his  Majesty's  forces  shall  be  billeted,  in  England, 
lor  hay  and  straw,  shall  be  ten-pence  per  diem  for  each  horse,  and  in  Ire- 
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\aaA  the  aum  to  be  paid  fur  forage  to  the  innholder  or  oth« 
'  horsea  billeted,  l>y  virtue  of  thia  act,  ahall  be  tlie  rate  ettabliih 
lieutenant  or  oth«r  lufKeienC  authority  from  time  to  timr,  tt 
regulnled  by  the  nverage  rate  of  conttacts  for  forage  in  Irelani 
use  of  Btulile*  in  Ireland,  when  such  honev  nre  provided  wiihl 
by  contract,  nnd  not  by  the  occupien  of  the  bouaea  on  whieb 
leted,  the  wni  of  fotir-peuce  per  week  for  each  hone  ihail 
ever)-  oftictr  to  whom  it  beloiiga  to  receive  or  who  does  actual 
pay  for  any  utticere  or  soldiers,  ahall  every  four  daya,  or  befi 
quit  tlieir  quurtvra  if  tliey  shall  not  remain  bo  lon^  aa  four  da 
jllit  demnnils  of  all  victualli>n  or  other  peraons  u]M>n  irhom  auc 
Hildiera  are  billeted,  out  uf  tbeir  pay  anil  subsistence,  before  a 
said  pay  or  siihsittence  be  distributed  to  them  reapectivelv;  au< 
as  afiiresnid  shall  nut  pay  the  same,  upon  complaint,  anci  oatb 
by  any  two  wilnnm-s,  at  the  next  quarter  aession  for  the  c 
where  mieh  qunrleni  were  situated,  the  secretory  at  war  ia  bei 

Jupiin  certificate  of  the  justicoi  before  whom  such  natli  was  ma 
,ue  upon  such  accounts,  und  the  persons  to  whom  the  aame 
give  orders  to  the  regimental  agent  to  pay  the  said  sums,  and 
sanic  against  such  officers ;  and  in  cose  of  any  soldier  being  u 
ed  ti>  inarch,  and  tliat  the  respective  commanding  otGceraaren 
make  payment  of  (he  sums  due  for  the  lodging  of  the  men  am 
the  horses,  every  anch  olficer  shall,  before  his  departure,  mal 
count  with  every  person  upon  whom  such  soldier  may  have  I 
and  sicn  n  certificate  tliercof;  which  account  and  eertliicate  (1 
milted  to  the  agent  of  the  regiment,  who  is  hereby  required 
mediate  payment  thereof,  and  to  charge  the  same  to  the  ace 
oflicer." 

Sect.  S4.  "  That  all  clause*  and  pn)\-iaions  in  thia  act  eonti 
to  England  shall  be  constnied  to  extend  to  Wales  nnd  the  towi 
unon-Tweed;  and  aU  clauses  and  provisions  relating  to  the 
shall  be  constnied  to  extend  to  Guernsey,  Jersey,  Alderaey,  Sa 
and  all  isles  thereto  nnd  to  England  and  Ireland  belonging;  ai 
and  provisions  relatinc;  tu  soldiers  shall  be  construed  lo  extend 
niinsiuncd  otlicers,  unless  when  otherwise  provided;  and  aU  cla 
visions  relating  to  justices  shall  be  construed  to  extend  to  al 
authorised  to  act  as  such  in  their  re^>ective  jurisdictions,  and 
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idence  in  any  part  of  the  united  kingdom  of  any  foreign  consul  duly  ac-      billeting. 
wpedited  as  such."  iiG«o.4.c.7~ 

-     Sect  62.   ''  That  if  any  constable  or  other  person,  who  by  virtue  of  this   pnuitie*  upoo 
:set  shall  be  employed  in  billeting  any  officers  or  soldiers  in  any  part  of  the   ^!i'"^^  ^' 
mnited  kingdom,  shall  presume  to  billet  any  such  officer  or  solmer  in  any   the  imHSatbog 
liumse  not  within  the  meaning  of  this  act,  without  the  consent  of  the  owner   j?^'*'®** ^>^  ^^' 
•or  occupier  thereof;  or  shall  neglect  or  refuse  to  billet  any  officer  or  soldier  ™*"' 
lOn  duty,  when  thereunto  required,  in  such  manner  as  is  by  this  act  direct- 
racly  tnrovided  sufficient  notice  be  given  before  the  arrival  of  such  troops ;  or 
liihau  receive,  demand,  or  a^^ree  for  any  money  or  reward  whatsoever,  in 
-ccvder  to  excuse  any  person  from  receiving  such  officer  or  soldier,  or  shall 
.quarter  any  of  the  wives,  children,  men  or  maid  servants  of  any  officer  or 
■•oldier  in  any  such  houses,  against  the  consent  of  the  occupiers;  or  shall  . 

-ne^bct  or  refuse  to  execute  such  warrants  of  the  justices  as  shall  be  directed 
^to  Dim  for  providing  carriages,  horses,  or  vessels,  or  shall  demand  more 
jtlian  the  legal  rates  for  the  same ;  or  if  any  person  appointed  by  such  con- 
jtaUe  to  provide  carriages,  horses,  or  vessels,  shall  ao  any  act  or  thing  by 
^  which  the  execution  of  such  warrants  shall  be  hindered ;  or  if  any  constable 
dudl  nefflect  to  deliver  in  to  the  justices  at  quarter  sessions  lists  of  officers 
and  tollers  of  the  foot  guards  quartered  accordine;  to  the  provisions  of  this 
aely  or  shall  cause  to  be  delivered  defective  lists  of  the  same ;  or  if  any  per- 
MB,  liable  by  this  act  to  have  any  officer  or  soldier  quartered  on  him,  snail 
nAiae  to  receive  and  to  affi>rd  proper  accommodation  or  diet  in  the  house  of 
^Mldi  person  in  which  he  is  quartered,  and  to  furnish  the  several  things  di- 
^metea  to  be  furnished  to  officers  and  soldiers,  or  shall  neglect  or  refuse  to 
'ftmiah  good  and  sufficient  stables,  together  with  good  and  sufficient  hay 
'and  atraw  for  each  horse,  at  the  rate  established  by  any  act  in  force  in  that 
'^wmect,  or  shall  pay  any  sum  or  sums  of  money  to  any  soldier  on  the  march 
in  fieu  of  fumishmg  in  kind  the  diet  and  small  beer  to  which  such  soldier  is 
|iitifliil,  such  constable,  victualler,  or  other  person  respectively  shall  for- 
int  for  every  offence,  neglect,  or  refusal,  any  sum  not  exceeding  5/.  nor  less 
than  40«." 

Sect  63.  "  That  if  any  military  officer  shall  take  upon  him  to  quarter  Penaitietupon  the 
aoldiers  otherwise  than  is  limited  and  allowed  by  this  act,  or  shall  use  or  JjJ^'^nrwoflbid- 
'  offer  any  menace  or  compulsion  to  or  upon  any  mayors,  constables,  or  other 
civil  officers,  tending  to  deter  and  discourage  any  of  them  from  performing 
any  part  of  their  duty  under  this  act,  or  tending  to  induce  any  of  them  to 
do  any  thing  contrary  to  their  said  duty,  such  officer  shall,  for  every  such 
offence  (being  thereof  convicted  before  any  two  or  more  justices  of  the 
county  by  the  oath  of  two  credible  witnesses),  be  deemed  and  taken  to 
he  ipio  facto  cashiered,  and  shall  be  utterly  disabled  to  hold  any  military 
employment  in  his  Majesty's  service;  provided  that  a  certificate  thereof 
•haU  be  transmitted  by  the  said  justice  to  the  judge  advocate  in  London, 
who  is  hereby  required  to  certify  the  same  to  the  commander  in  chief  and 
secretary  at  war,  and  that  the  said  conviction  be  affirmed  at  some  quarter 
aoMions  of  the  peace  of  the  said  county  held  next  after  the  expiration  of 
three  months  after  such  certificate  of  the  justice  shall  have  been  transmitted 
as  aforesaid;  and  if  any  military  officer  shall  take,  or  knowingly  suffer  to 
be  taken,  any  money  or  reward  of  any  person  for  excusing  the  quartering 
of  officers  or  soldiers,  or  shall  billet  any  of  the  wives,  children,  men  or  maid 
servants  of  any  officer  or  soldier  in  any  house,  against  the  consent  of  the 
occupier,  he  shall,  upon  being  convicted  thereof  before  a  general  court- 
martial,  be  cashiered;  and  if  any  officer  shall  constrain  any  carriage  to  tra- 
Tel  beyond  the  distance  specified  in  the  justice's  warrant,  or  shall  not  dis- 
charge the  same  in  due  time  for  their  return  home  on  the  same  day,  if  it 
he  practicable,  except  in  the  case  of  emergency,  for  which  the  justice  shall 
have  given  licence,  or  shall  compel  the  driver  of  any  carriage  to  take  up 
any  soldier  or  servant  (except  such  as  are  sick)  or  any  woman  to  ride 
therein,  except  in  case  of  emergency  as  aforesaid,  or  shall  force  any  con- 
stable, by  threatening  words,  to  provide  saddle  horses  for  himself  or  ser- 
rants,  or  shall  force  norses  from  their  owners,  or  in  Ireland  shall  force  the 


owner  to  take  any  loading  until  the  *iunv  shaU  ba  fii*t  dnlj  wW|| 
tuuiic  can  bv  done  wjlhin  s  rcnauiiulitr  linir,  or  AjiUi  oontntty  W 
the  owiiur  or  hill  wrvatit,  permit  aajr  person  w)»UN>rT(T  UfME  ■ 
luad  uiion  any  curiafp:  tiutT)  i*  directed  by  thi»  act,  ihall  fixfiil^ 
uffgoee  any  sum  not  exceeding  51.  nor  lesa  tlum  40*." 


(6)  l&tniobal  of,  in  "Simt  of  dtttions. 

By  stat  8  Geo.  II.  c.  30,  oQ  notice  from  the  clerk  of  (kt  a 
secretury  at  war,  of  anv  writ  made  out  for  the  rfectJom  of  o  mraa 
in  Parliiuneiit,  he  shall  send  orders  for  removing  solditrnt  two  id 
from  the  place  of  election,  at  least  one  day  h«fare  tlie  i-liicCiuil, ; 
mnke  any  nearer  approach  ihcrelo  uotil  one  day  ol  iho  L'a«l  u 
taken ;  but  this  not  tu  extend  to  Westiniustcr,  or  other  place  dT^ 
the  loynl  foinily,  or  fortified  jitocea,  or  any  officer  or  uildirt  hut 
to  vote  at  such  election.     See;>ai(,  pstllamml,  Vul.  V. 


(7)  'Eiaminatfon  at  to  ttlcft  £tnUmtitt<. 
By  Btot.  II  Geo.  IV.  c  7,  a.  69,  it  h  enacted.  "  TTuU  wty  ja 
uml«d  kin(^om,  within  whose  }uri*diction  uiy  soldier  in  the  n| 
or  on  the  jMiniutnGut  staff  of  the  mililta,  having  8  nrifc  or  child,  i 
Ivlvd,  iiinv  sununon  aiich  coldier  belbnr  him  tn  iha  place  whrrai 
cd,  (which  Bmnmonu  lie  is  hereby  directed  lu  ohev),  ai>d  take  U 
tioii  in  writlnK.  upon  oath,  touching  the  place  of  liis  last  lei:^  M 
Kii);1and:  and  »>uch  justice  sluill  give  an  aUcaied  coiiy  of  nicha 
tu  tliu  in^rauii  examined,  to  be  hy  him  delivereid  lo  his  commad 
tu  liB  {troduceii  when  teqttired;  which  said  eMuniuatiau  and  m 
copy  sliuU  be  at  on^  time  sdnutted  in  evidence  aa  to  snch  last  ) 
ment,  before  any  justioe,  or  at  any  general  or  quarter  se»ioa 
such  soldier  be  dead,  or  ahsent  frooi  the  kingdom  ;  provided,  i 
any  loldiel'  eIulII  be  again  summoned  to  make  oath  as  afitreiaii 
such  exdminaliun  or  such  attested  copy  thereof  beinf^  prcxluced 
by  QDy  other  person  on  his  behalf  Huch  soldier  shall  not  be  obC 
any  other  oath  with  regard  to  his  legal  eettleaient.  but  shall  lest 
such  examination,  or  a  copy  of  such  attested   eopy  of  eiaituni 

See  title B»itnntt,  Vol.  U.  p.  51,  and  title  )^ooi,   (Remand 
lM.^H.AI.C.Sil. 


(8)  Qtstiosing  <Same. 
,  By  11  Geo.  IV.  c.  7,8.67,  "For  the  better  preservation  otgaa 
or  near  such  places  where  any  uilicera  shall  at  any  time  be  qiuu 
enacted,  "That  every  otlieer  who  ibaU,  wilhont  lenve  iii  writing  ft 
sons  entitled  to  grant  such  leave,  take,  kill,  or  destroy  a»j'  gameal 
the  united  kingdom  of  Great  Britain  and  Ireland,  end  upon  cami 
of  Hh^  lie,  upon  oath  ofone  or  more  credible  wilneases,  coai-ict«4 
justice,  shnll,  for  every  such  offenee,  fbrfeil  the  sum  of  5A" 
See  ante,  ffiamc,  Vul  II. 


(9)  ipuitt)a«ing  ^olbitrs'  N(ceMBile«,  Src.  ptnah 

ByIlGeo.IV.c7,».tH,  it  is  enacted,  "That  any  person  wl 
lawfully  have  in  his  or  her  possession  or  keeping,  or  who  sbafl 
,,  btiy,    exchauge,   or  receive  from  any  s^dicr  or  dncri 
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i<i4lier  person,  on  any  pretence  whatsoever,  or  shall  solicit  or  entice  any     purchasing 
.  soldier,  knowing  him  to  be  such,  to  sell  any  arms,  ammunition,  clothes,    soloikrs'  ni> 
'Or  military  furniture,  or  any  provisions,  or  anv  sheets  or  other  artidM      ce8«arie«. 
I  iwed  in  barracks,  provided  under  barrack  regidations,  or  any  regimental   ii  Geo.  4,  c.  7* 
necessaries,  or  any  article  of  forage  provided  for  any  horses  belonging 
to  his  Majesty's  service,   or  shall  change  the  colour  of  any  clothes  as 
aforesaid,   shall  forfeit  for  every  such  offence  the  sum  of  lOL,  together 
with  treble  the  value  of  all  or  any  of  the  several  articles  of  which  such 
f  offmder  shall  so  become  pdssessed ;  and  if  any  credible  person  shall  prove 
on  oath  before  a  justice  of  the  peace  a  reasonable  cause  to  suspect  thai 
any  person  has  in  his  or  her  possession,  or  on  his  or  her  premises,  any 
pcoperty  of  the   description   hereinbefore  described,   on  or  with  respect 
lO  which  any  such  offence  shall  have  been  committed,  the  justice  may 
grant  a  warrant  to  search  for  such  property,  as  in  the  case  of  stolen 
goods." 


(10)  Vrafficiting  in  Sommiisisiotiis,  ^malts  fot. 

By  the  11  Geo.  IV.  c.  7,  s.  66,  it  is  enacted,  "  That  every  person,  not   Paulty  on  uaf - 
beins  an  authorized  army  agent,  who  shall  negotiate  or  act  as  agent  for  Jjdttog  la  conunh- 
g  and  m  relation  to  the  purchase,  sale,  or  exchange  of  any  commission  in  his 
Majesty's  forces,  shall  forfeit,  for  every  such  offence,  the  sum  of  100/.; 

*  and  every  person,  whether  authorized  or  not  as  an  army  agent,  who  shaO 
receive  any  money  or  reward  in  respect  of  any  such  purchase,  sale,  or  ex- 

-  diange,  or  shall  negotiate  or  receive,  for  any  purpose  whatsoever,  any  mo- 
^ney  or  consideration  where  no  price  is  allowed  by  nis  Majesty's  regulations, 

*  or  any  money  or  consideration  exceeding  the  amount  so  allowed,  shall  for- 
:  fbit  100/.,  and  treble  the  value  of  the  consideration  where  the  commission 
«  b  not  allowed  to  be  sold,  or  treble  the  excess  of  such  consideration  beyond 
=  the  regular  price." 


;     (U)  ytoce$($(  againitt,  0ciminal  or  0ibil,  mh  Slrte$(t  for  Beit 

By  1 1  Geo.  IV.  c.  7,  s.  2,  it  is  enacted,  "  That  nothing  in  this  act  con-  The  ordinary 
r  toined  shall  be  construed  to  exempt  any  officer  or  soldier  from  being  pro-  Sbet^teriSredf* 
ceeded  against  by  the  ordinary  course  of  law;  and  any  commanding  ofncer  with. 
who  shall  neglect  or  refuse,  when  application  is  made  to  him  for  that  pur- 
r  pose,  to  deliver  over  to  the  civil  magistrate  any  officer  or  soldier  accused  of 
any  capital  crime,  or  of  any  violence  or  offence  against  the  person,  estate, 
or  pro|)erty  of  any  of  his  Majesty's  subjects,  which  is  punishable  by  the 
known  laws  of  the  land,  or  shall  wilfully  neglect  or  refuse  to  assist  the  offi- 
cers of  justice  in  apprehending  such  oilender,  shall,  upon  conviction  thereof 
in  any  prosecution  in  any  of  his  Majesty's  Courts  at  Westminster,  Dublin, 
or  Eoinburgh,  be  deemed  to  be  ipso  facto  cashiered,  and  shall  be  utterly 
disabled  to  nave  or  hold  any  civil  or  military  office  or  employment  within 
the  united  kingdom  of  Great  Britain  and  Ireland,  or  in  his  Majesty's  ser- 
vice ;  and  a  certificate  thereof  shall  be  transmitted  to  the  judge  advocate  in 
London ;  provided  that  no  person,  being  acquitted  or  convicted  of  anv  ca- 
pital crime,  violence,  or  offence,  by  the  ci\Tl  magistrate,  or  by  the  verdict  of 
a  jury,  shall  be  liable  to  be  punished  by  a  court-martial  for  the  same,  other- 
wise than  by  cashiering.'* 

Sect  3.  "  That  no  person  whatever  (except  an  apprentice)  enlisted  in-  Soldiennottob« 
to  his  Majesty's  service  as  a  soldier,  shall  be  liable  to  be  arrested  or  taken  SeMrvfc?for*" 
therefrom  by  reason  of  the  warrant  of  any  justice,  on  account  of  any  breach  debts  under  aur. 
of  contract  or  engagement  to  serve  or  work  for  any  employer ;  and  no  per- 
son enlisted  as  a  soldier  shall  be  liable  to  be  taken  out  of  nis  Majesty's  ser- 
vice by  any  process  or  execution  whatsoever,  other  than  for  some  criminal 
matter,  unless  an  affidavit  shall  be  made  by  the  plaintiff,  or  some  one  on  his  • 
behalf,  for  which  no  fee  shall  be  taken,  before  some  ju^ge  of  the  Court  out 


m 


of  which  fuch  proceM  or  excciition  shall  issue,  or  before  wine  pen 
ized  to  take  afndaviti  in  luch  Courts,  of  which  Rffidarit  ■  menum 
without  fee,  be  endoned  upon  the  back  of  such  procen,  ihil  t 
debt  for  which  the  action  has  been  brought  or  execution  taed  on 
to  the  value  of  30?.  at  least,  over  and  above  all  costs  of  «il  in  Ai 
actions  on  which  the  same  shall  be  grounded;  and  any  jud^nfi 
may  cxsniine  into  any  complaints  made  by  a  soldier,  or  by  hii  ( 
ficer,  and  by  warrant  under  his  hand  disohaT|re  such  soldiervidi 
being  Bhewn  to  be  duly  enlisted,  and  to  have  been  arretted  ront 
intent  of  this  act,  and  shall  awsrd  reasonable  coats  (o  tuch  compli 
shall  have  for  the  recover'  thereof  (he  like  remedy  as  would  bir 
plicable  to  the  recovery  of  any  costs  which  might  hare  beenswin 
inplainant  in  any  judgment  or  execution  as  aforesaid;  pni 
'aintitr,  upon  notice  of  the  cause  of  action  first  given  in  mil 
<r  left  at  his  lost  place  of  reaidence  before  aucb  listing 
n  appearance  in  any  action  to  be  brought  for  or  upon  acR 
debt  whatsoever,  and  proceed  therein  to  judgment  and  outlamy, 
n  other  than  and'  against  the  body.  ' 


-.-r-^  -^  -        Other  than  for  totne  crintinal  moWerJ — It  will  Mpesr,  from  d 

SjtacgSSrJd.  R-  V.  Archer,  2  T.  R.  270,  and  fl.  y.  Jiottrn,  5  T.  R.  15G,  that  a 
actual  service,  who  has  been  coniuiitted  for  ilisabeying  an  ordti 
in  a  case  of  bastardy,  will  not  be  protected  by  the  provisionief  1 
act.     See  TiiU,  91A  ed.  Index,  "Armg." 


(18)  'Eftnptim*  bom  Suniptlic  VoIIk,  %ct. 

By  the  11  Geo.  IV,  c.  7,  s.  60,  "  AU  Ms  Majesty's  officer*  ■> 
being  in  proper  staff  or  regimental  or  militaty  uniform,  dresi  i 
and  their  horses ;  and  all  carriages  and  liorses  belonging  to  his  & 
cmplin-ed  in  his  service,  when  conveying  |ieraons  or  oaj^a^r, 
provisions  of  this  act,  or  retuniiiifr  therelroin,  shall  be  exempted 
menl  of  uTiy  ihitios  niid  tolls  on  embarking  or  disembarking'  fin 
any  pier,  whiirf,  mmv,  or  landing  place,  or  j)aKsinB  turnpike  nwd* 
utlierwisc  denuindable  by  virtue  of  any  act  already  made  or  herv. 
made;  provided  ihut  ntithing  herein  contained  shall  exempt 
barges,  or  other  vessels  eniployi-d  in  conveying  the  said  persu 
biiggngc,  or  stores  along  any  canal,  from  iiaynient  of  tolls,  in  M. 
as  other  iMiats,  barges,  imd  vessi'ls  lue  liable  thereto." 

Sett.  Gl,  "  When  any  siiMiera  on  service  huve  occasion  in  t! 
ti>  pan  regular  ferries  in  Scotland,  the  oflicer  ciimiiianding  may  at 
pass  over  with  Ills  soldiers  as  passengers,  and  shall  ]>ay  for  hii'iift' 
soldier  one  half  only  of  the  onliuary  rate  payable  by  sin[;le  perse 
hire  the  ferry  boat  for  himself  and  his  party,  debarring  othci 
time,   and  shall  in  such  case  i>oy  only  half  the   ordiiinry  rate 


« 


(13)  lEicmptioit  (lom  tafcing  Spprcniicrc. 

By  the  1 1  Geo.  IV.  c.  7,  s.  (iS,  it  is  enacttd,  *■  n,at  no  oHi.er 
joHly's  forces,  residing  in  barracks,  or  elsewhere  under  military 
be  deemed  liable  to  liavu  any  parish  poor  child  bound  a)>preiitic« 


(14)  Itittntcs  of  Canttcns,  Src. 

Bj-  the  1 1  Geo.  IV.  c.  7.  s.  72,  it  is  cnactL-d.  '•  Tliat  when  any  pe! 
hold  any  canteens  under  ^iroper  aiilliority  of  the  board  of  ord'nani 
be  lawful  for  any  tivo  justices,  within  their  respective  jtirisdictiotii 
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LICENCES  OF 
CANTEENS. 


^or  transfer  any  beer,  wine,  or  spirit  licence  to  such  persons,  without  regard 
*fo  the  time  of  year,  or  to  the  notices  or  certificates  required  by  any  act  in 
-VMDect  of  such  licences;  and  the  commissioners  of  excise,  or  their  proper  iiGeo.4,  c7. 
^^fmcen  within  their  respective  districts,  shall  also  erant  such  licences  as 
*^ifiiretaid;  and  such  persons  so  holding  canteens,  ana  having  such  licences, 
^may  sell  therein  victuals  and  exciseable  liquors,  as  empowered  by  such  ex- 
licence,  without  being  subject  to  any  penalty  or  forfeiture." 


(15)  KotWcation  to  Ifinxiibtii  of  <SonDttct  of  <SoIl)iet$(. 

By  11  Geo.  IV.  c.  7,  s.  70,  it  is  enacted,   "  That  the  churchwardens  of  Notiflcmtion  to 
neiy  parish  in  England  and  Ireland,  and  the  constables  or  other  officers  of  '^*tj5^I^iJ|^of 
"^fiveiy  parish  or  place  in  Scotland,  on  receiving  a  notification  from  the  se-  goidieni. 
',cretary  at  war  of  the  names  of  any  soldiers  belonging  to  the  said  parish  who 
,  Jbave,  for  meritorious  conduct  in  the  army,  received  his  Majesty's  special 
luiproliation,  or  who,  in  consequence  of  misconduct,  have  been  dismissed 
'luB  Majesty's  service  with  disCTace,  shall  affix  such  notification  on  the  out- 
9&de  of  the  door  of  the  church  or  chapel  belonging  to  such  parish  or  place 
the  Sunday  next  succeeding  the  receipt  of  the  said  notification." 


(i6)=|i»8a. 

The  receimng  pay  as  a  soldier  subjects  the  receiver  to  military  jurit^^ 
Ml.  On  this  account,  therefore,  the  Court  of  Common  Pleas  refused  to 
Ijrant  a  prohibition  to  prevent  the  execution  of  the  sentence  of  a  court- 
.  naaErtial,  passed  against  a  man  who  had  received  pay  a»  a  soldier  (but  who 
^  liad  assumed  the  military  character  merely  for  the  purpose  of  recruiting,  in 
^iSbft  usual  course  of  that  service),  though  the  proceedings  of  the  court-mar- 
• 'lIU  appeared  in  some  instances  to  be  erroneous.  Or  ant  v.  iStr  Charles  Gould 
:  mmd  otkers,  2  H.  Bloc,  69,  &c. 

%      By  1 1  Geo.  IV.  c.  7,  s.  44,  it  is  enacted,  "  That  no  soldier  shall  be  entitled  Forfeiture  of  pay. 

2  to  pay  during  any  unauthorized  absence  from  duty  in  his  Majesty's  service,  or 

s  during  any  absence  from  duty  upon  a  charge  of  any  ofi^ence,  ci^  or  military, 

^-  or  when  in  confinement  under  any  sentence  of  any  court,   or  hy  reason  of 

'  any  arrest  for  debt,  or  as  a  prisoner  of  war;   provided  that  any  non-com- 

^  missioned  officer,  or  any  soldier,  acquitted  of  the  ofi^ence  for  which  he  was 

committed,  shall,  upon  return  to  his  duty  in  his  corps,  be  entitled  to  receive 

tfi  arrears  of  pay  growing  due  during  his  absence  or  confinement;  and  upon 

ngoining  his  Majesty's  service  from  being  a  prisoner  of  war,  due  inquiry 

.  smdl  be  made  by  a  ceurt-martial,  and  if  it  shall  be  proved  to  the  satisfaction 

•  ^  0ach  court  that  the  said  soldier  was  taken  prisoner  without  wilfiil  nee- 

\  lect  of  duty  on  his  part,  and  that  he  hath  not  served  with  or  under  or  m 

'  may  manner  aided  the  enemy,  and  that  he  hath  returned  as  soon  as  possible 

to  his  Majesty's  service,  he  may  thereupon  be  recommended  by  sucn  Court 

to  receive  either  the  whole  of  such  arrears  of  pay,  or  a  proportion  thereof; 

and  no  soldier  who  shall  have  been  confined  under  any  legal  sentence  shall 

be  allowed  to  reckon  towards  pay  or  pension  any  part  of  the  period  from  the 

day  of  his  first  commitment  to  tne  day  of  rejoining  his  corps;  provided  that 

it  shall  be  lawfril  for  his  Majesty's  secretary  at  war  to  order  or  withhold  the 

Sjrment  of  the  whole  or  any  part  of  the  pay  of  any  officer  or  soldier  during 
e  period  of  his  confinement,  whether  before  or  auer  conviction,  or  to  issue 
any  part  of  the  pay  of  a  prisoner  of  war  which  he  may  think  proper." 

Sect.  46.  '*  That  every  soldier  entitled  to  his  discharge  shall,  if  then  serv- 
ing abroad,  be  sent,  if  he  shall  so  require  it,  to  Great  Britain  or  Ireland,  free 
of  expense,  and  shall  be  entitled  to  receive  marching  money  from  the  place 
of  his  being  landed,  (or,  if  discharged  at  home,  shall  receive  marching  money 
from  the  place  of  his  discharge),  to  the  parish  or  place  in  which  ne  shall 
have  been  originally  enlisted." 

As  to  furlough  pay,  see  ante,  p.  789. 


Ir        ■■!* 


a  ai^ravatinn  of  thcrrimc  for  whioli  h?  slial 
npr,  iiiHin  the  trial  of  any  soldier  for  any  ofll 
■irtioiiti  inny  he  given  in  evidence   ii|raiusl  hi 


evidence  shall  he  received  in  any  ease  until  iiAoi 
the  penon  (ruilty,  and  then  only  for  the  mirpr 
and  pnividi-d  iHal  in  nil  cnacs  prcviiHui  notice  sli 
ofll'iidiT  uf  the  intention  to  prudiiee  xiich  evidoni 

Si-cl.  22.  "  Hint  it  lihull  be  Inu-fnt  for  the  cu 
liny  peTHon  reasnnnhlv  sUHjHTleil  tu  be  n  denertv) 
adjoiiiin):  )>laci.-,  and  if  no  mu'U  cimslablv  enii  lio  i 
for  tiny  otiici'r  or  wldiiT  in  his  Miijeatv'a  n-rvic 
snch  iiiiii])reti-d  iicnuin  In  Iw  [ippTehvndvd.  iiml  I 
befiin!  nny  juiitice  living  in  or  iienr  aiicli  ]>larc,  ( 
luiy  iidJMiiing  niiiDtv,  who  hatli  hereby  ]H>w-er  t 
jHTHin;  niid  if  by  hiii  eunfension,  or  the  tuHtiiiiun 
upon  uiilh,  or  by  the  knowledjrc  uf  Kuch  jiMtii'e, 
Mixpcctcil  tiurHii)  it  n  noldicr,  and  uii;;hl  to  be  witl 
tfiiipi,  Mncli  jiixtice  Rliftll  tiirlhwitli  ciin«e  him  tu  h 
priMin  in  Burh  phice,  or  if  there  1m>  no  jniblic  pri» 
the  diiier(-li<in  of  Mich  juRtieeof  the  pe:ice,  to  tho 
piblie  priiHiu  in  the  Mime  or  any  next  a^oiiiiii^  < 
niun-hal  in  cnite  mich  deserter  ihall  be  anprelieiitli 
ties  (if  Didiliii  or  jilneei  mljacenl:  ana  Huehjiii 
Riniil  tlieK'uf,  in  the  fiinn  prescribed  in  the  xciiod 
the  stiTi'taiy  at  nnr,  or,  it  the  deserter  be  apprcl 
chief  Kerri'tuiy,  tu  the  end  ibat  siich  ]M-rw>n  may 
fnan  tlie  ofliet'  of  the  said  secretary  at  war  or  rl 
uiidprfveededngninvt  occonlinglulav;  and  hhcI 
the  Becrctaiy  al  n'lur  a  report,  slating  the  u.inies 
the  deserter  van  ii]i|)rehendeit  and  secured;  and 
traiiiniiit  tu  siich  justice  an  order  for  tlui  pnymeo 
BUin,  not  exceeding  iOt.,  us  the  secretary  at  war 
entitled  to,  according  tu  the  true  intent  und  iiienn 
alao,  that  nu  fee  or  reward  itliiill  bo  tiiken  by  any  j 
spCL't  of  nny  iiifiimintion,  coiiiiiiilnieiit,  or  rrjiort  a 

Sect.  S-l.  "  'Flint  nny  [letMin  who  aluill  volunti 
a  deserlur  from  hi*  Majesty's  forces  nr  the  enibodi 
t1ii>  Enxl  Itidiii  C'oiiiiiniiv.  or  who.  mion  bciiiE  min 
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Sect  24.  "  That  every  person  who  shall  in  any  part  of  his  Miuesty's  do-      desertion. 
unions,  directly  or  indirectly,  persuade  any  soldier  to  desert,  shaU  suffer  n  g«o.4»c7. 
4idi  punishment  by  fine  or  imprisonment,  or  both,  as  the  Court  before  PeoaXtj  for  in- 
jTliieh  the  conviction  may  take  place  shall  adjudge ;  and  every  person  who  ^'^^j^^  Mditing. 
^mD  assist  any  deserter,  knowing  him  to  be  such,  in  deserting  or  in  conceal-  ^  ^^'^^ 
!mc  himself,  shall  forfeit  for  every  such  offence  the  sum  of  20/." 

,  Beet  25.  '*  That  every  commissioned  officer  who  shall,  wiUiout  warrant  Penalty  for  for- 
nm  one  or  more  of  his  Majesty's  justices,  forcibly  enter  into  or  break  open  ^^^  •"*^- 
!!•  dwelling  house  or  outhouses  of  any  person  whomsoever,  under  pretence 
Jf  flMTching  for  deserters,  shall,  upon  due  proof  thereof,  forfeit  the  sum  of  20/." 

Sect  26.  **  That  every  gaoler  and  keeper  of  any  prison  or  house  of  cor-  cu  todyofoffen- 
'eetioii  in  every  part  of  his  Majesty's  dominions  shall,  upon  the  order  in  **«*  *"»<*«'  •  "»**'- 
nitnig  of  any  commanding  officer  of  a  district,  garrison,  r^ment,  or  corps,   ^  "*" 
)m  the  case  may  be),  receive  into  his  custody  any  soldier  under  sentence  of 
anpriaonment  by  a  general  or  other  court-martial,  and  keep  him  in  a  proper 
[Iftce  of  confinement,  with  or  without  hard  labour,  according  to  the  sen- 
VBce  of  the  court,  and  during  the  time  specified  in  the  said  order,  or  imtil 
\m  be  discharged,  or  shall,  although  the  period  for  which  the  soldier  was 
^v^inally  committed  may  not  have  expired,  deliver  htm  up  to  any  person 
«Miicing  an  order  in  writing  to  that  effect  firom  any  such  commandmg  of- 
ieer  aa  uoresaid;  and  every  such  gaoler  who  shall  refiise  to  receive  and  to 
nmfiDe  any  such  non-commissionea  officer  or  soldier  in  manner  as  aforesaid 
^huSk  forfeit  for  every  such  offence  the  sum  of  100/." 

'  Sect  27.  **  That  the  gaoler  or  person  having  the  immediate  inspection  of  Custody  of  de- 
Wf  prison,  gaol,  or  house  of  correction  in  every  part  of  his  Mt^esty's  do-  **^^^^^ 
HilP'M"*,  shiQl  diet  and  supply  every  soldier  with  fuel  and  other  necessaries, 
%eporHin£'  to  the  regulations  of  the  prison  to  which  he  shall  be  committed, 
tlMl  shall  receive  on  account  of  every  soldier,  during  the  period  of  his  im- 
WMoment,  sixpence  |»fr  diem,  which  the  secretary  at  war  shall  cause  to  be 
Mfted  out  of  the  subsistence  of  such  soldier,  upon  application  in  writing, 
^djgned  by  any  justice  within  whose  jurisdiction  such  place  of  confinement 
!&•&  be  locally  situated,  together  with  a  copy  of  the  order  of  commitment, 
ttid  which  sum  of  sixpence  per  diem  shall  be  carried  to  the  credit  of  thefimd 
&om  which  the  expencc  of  such  prison  or  house  of  correction  is  defrayed ; 
and  such  gaoler  is  hereby  required  to  receive  and  confine  ever}'  deserter 
irho  shaU  be  delivered  into  his  custody  by  any  soldier  conveying  such  de- 
•efter  under  lawful  authority,  on  production  of  the  warrant  of  the  justice  of 
Ae  peace  on  which  such  deserter  shall  have  been  taken,  or  some  order  irom 
die  office  of  the  secretary  at  war,  or  chief  governor  or  governors  of  Ireland; 
and  such  gaoler  shall  be  entitled  to  Xs.  for  the  safe  custody  of  the  said  de- 
serter, while  halted  on  the  inarch,  and  to  such  subsistence  for  his  mainte- 
nance as  shall  he  directed  by  his  Majesty's  regulations." 

See  as  to  Seducing  Soldiers  to  Mutiny,  tit.  ^rcasim,  Vol.  V. 


(18)  fltte5(tat(on  of  flccountis* 

By  11  Geo.  IV.  c.  7,  s.  47,  "  All  comniissaries,  upon  making  up  their  Ccwnrata»ri«  to 
accounts,  and  also  upon  returning  from  any  foreign  service,  shall  take  JJ5JJ{^**  ■*^* 
Uie  oath  described  in  tne  schedule  to  this  act  annexed;  which  oath,  if  taken 
in  any  part  of  the  united  kingdom,  shall  be  taken  before  some  justice,  and. 
If  taken  on  foreign  8er\nce,  before  the  officer  commanding  in  chief,  or  the 
■acond  in  command,  or  the  quarter  master,  or  deputy  quarter  master  gene- 
ral, or  any  assistant  quarter  master  general  of  the  army  to  which  he  shall  be 
aUached,  who  shall  respectively  have  power  to  administer  the  same." 

Sect.  73.  "  That  dXi  muster  rolls  and  pay  lists  which  are  required  to  be  AttectaUon  of 
verified  upon  oath,  shall  be  sworn  before  and  attested  by  any  justice,  with-  •cco"nt»- 
out  fee  or  reward  to  himself  or  his  clerk." 


(10)  XLccobns.  tcu,  of  ^tnaltUt  unOd  ^«t(it|| 
Uy  thp  11  Goo.  IV.  e.  7,  ■.  75,  it  ia  enacted,  ■'  That  all  oSW 
■ny  penaltieB  and  forft^iturea  are  bv  Uiis  net  impomL.  not  id 
ovpr  and  ftbove  any  fotfeiture  of  vulue  or  treble  raliie,  th»II  vd 
tennined,  and  such  peimldi"!  and  forieiture'^  and  forMxan  of  n 
value  recovered,  in  every  part  of  the  united  kiagdnm,  li^  oofl 
lice  or  jiutices  ef  the  peace,  under  the  provision*  of  an  *ct  | 
third  year  of  the  reign  ot  lii*  present  Majesty,  intituled  An  M 
mmttarfi  mroeerdingt  brfore  jtlicf*  of  the  prace  and  olAm;  a 
iic(  piuscd  in  thi;  liAh  year  uf  the  rei^  of  his  present  Msjinrf, 
tict  for  Ihr  mor«  iffrrlaal  rtroeery  of  penalritu  brfare  jatUta 
Iralri  ea  conviflioH  of  ofrnJert,  far  farilitat'tHg  iXe  rxmliim 
by  Tiiiuta&let:  pmridcd  olwayii,  that  iu  all  CAses  in  irhicl]  tb 
be  sufHcionl  goods  whpnHiu  any  penalty  or  forfeiture  can  be  I* 
fender  nuy  be  cuniniilted  uid  ininrieoned  for  any  time  not  i 
montliii  vhicb  said  recited  acta  baoU  be  uaed  and  applied  is  ] 
the  recovery  of  nil  such  penalties  mid  forfeitures,  as  fully,  la  dl 
if  the  said  recited  acts  had  extended  to  Scotland,  any  thin^  i>. 
cited  acts  to  the  contrary  not'rithstandingi  and  all  «uch  oHeoM 
in  Ihc  British  Isles,  or  in  any  of  his  Majesty's  doiuiiiiuni  bejv 
may  be  determined,  and  the  penalties  and  forfeitures  and  £urfH| 
or  treble  Tulue  recovered,  before  any  jusdceB  of  the  pence,  or  j 
cising  like  authority,  according  to  the  laws  of  the  part  of  hii  I 
minions  in  vhich  the  oflence  ahall  1m  committed;  and  all  prai 
futures  by  this  set  impoied,  exceeding  201,,  shall  be  recoterej 
some  of  the  Courts  of  Record  at  Westminster  or  in  Duhlin,  oc: 
of  Session  in  Scotland,  and  in  no  other  Conn  in  the  united  M 
may  he  recovered  in  the  British  Isles,  or  in  anj  otlier  pailaofi 
dominions,  in  any  of  the  royal  or  superior  Courts  of  mich  IJ 
parts  ofhis  Muesty's  dominions."  i 

r  By  sect  76  it  is  enacted,  "  That  one  tnmety  of  every  pen^ 
ing  any  treble  value  of  any  articles,  adjudged  or  recovered  und 
Bioiia  of  this  act,  shall  go  lo  the  person  who  shall  infonn  or  sue  I 
and  the  other  moiety,  or,  where  the  oftence  shall  be  proved  h 
who  shall  infom,  the  whole  of  the  penalty,  shall  be  paid  to 
agent  for  the  recruiting  service,  to  be  at  the  disposal  of  the  seal 
and  every  justice  who  shall  ai^udge  any  penalty  under  this  ad 
in  four  days  at  the  farthest,  report  the  same  to  the  secretary  at 


(20)  atministTatfon  of  Caitiff. 

By  the  11  Geo.  IV.  c.  7,  s.  77,  it  it  enacted,  "  Tliat  all  oki 
authorized  and  required  by  this  act  may  be  administered  (n 
otherwise  provided),  by  any  justice  of  the  pence,  or  magistiv 
auch;  and  that  any  person  tAing  a  false  oatli  in  any  case  vhe 
ia  required  to  be  taken  by  this  act,  shall  be  deemed  ctiiln  of  iri 
nipt  peijury,  and  being  lliereof  dul^-  convicted,  shall  be  luble  t 
and  penidticB  na  by  any  laws  now  in  force  any  per«oiui  eonvic 
and  corrupt  peijury  are  subject  and  liable  lo," 


(SI)  £oxmi  of  aictfons  at  ILatD,  Srt.  unlin  tit  fi^vti 

Bv  the  1 1  Geo,  IV.  c.  7,  s.  74,  it  is  enncled,  •'  That  any  a 
Bhail  be  brought  against  any  person  for  any  thing  to  be  doiie  i 
of  this  act,  ahall  be  brought  within  six  months,  and  it  shall  t 
every  audi  person  lo  jileud  thereunto  the  general  issue  of  not  g 
give  all  special  matter  in  evidence  to  the  jury  which  i,)iall  try  u 
if  the  vet^ct  shall  be  for  the  defendant  in  aii^  such  action,  or 
thereui  become  nonsuit,  or  sitfier  any  discontinuance  thereof.  O 
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Iflnd,  such  Court  shall  see  fit  to  assoilzie  the  defendant  or  dismiss  the  com-    forms  op  ac- 
Maint,  the  Cpurt,  in  which  the  said  matter  shall  he  tried,  shaU  allow  unto  tions  at  law. 
JtuB  defendants  treble  costs,  for  which  the  said  defendant  shall  have  the  like   ii  ceow  4,  c  7. 
^Amedy,  as  in  other  cases  where  costs,  by  the  laws  of  this  realm,  are  given 
j»  deKndanta;  and  every  action  against  any  person  for  any  thing  to  be 
^jblie  in  pursuance  of  this  act,  or  against  any  member  or  minister  of  a  court- 
■MKial,  in  respect  of  any  sentence  of  such  court,  or  of  any  thing  done  by 
(Irtiie  or  in  pursuance  of  such  sentence,  shall  be  brought  in  some  of  the 
"DrartB  of  record  at  Westminster  or  in  Dublin,  or  the  Court  of  Session  in 
^Seodand,  and  in  no  other  Court  whatsoever." 


R 


(22)  ibetting  up  Ztut^tsi  stttt  tjfteir  BUct^atge. 

,'  By  the  3  Geo.  III.  c.  8,  it  is  enacted,  that  all  officers,  mariners,  sol-  Msy  wt  up  trades. 
Jttn,  and  marines,  who  have  been  at  any  time  employed  in  the  service  of 
y^  late  Majesty,  or  of  his  present  Majesty,  since  tne  29th  day  of  Novem- 
^jm,  1748;  and  by  stat.  24  Geo.  III.  sess.  2,  c.  6,  42  Geo.  III.  c.  69,  and 
^IB  Geo.  III.  c.  67,  it  is  extended  to  those  who  have  served  up  to  the  pass- 
jag  of  the  last-mentioned  act,  and  have  not  deserted;  and  also  their  wives 
'  JJBd  children,  may  settip  and  exercise  such  trades  as  they  are  apt  and  able 
jBTy  in  any  town  or  place  (a)  within  the  kingdom,  without  any  molestation 

If  leason  of  the  using  such  trade ;  nor  shall  they  or  their  wives  or  children, 
nniiDg  the  time  they  shall  exercise  such  trades,  be  removeable  from  such 
'  jittce  to  their  last  legal  place  of  settlement,  by  virtue  of  any  law  now  in  be- 
l^g  relative  to  the  settlement  of  the  poor,  until  they  shall  become  actually 
"^Slgeable.  And  two  justices  may  cause  to  be  summoned  before  them  such 
^ker^  mariner,  soldier,  er  marine,  in  the  [city],  town,  or  place,  where  they 
^^^11  exercise  such  trade,  to  make  oath  of  the  place  of  their  last  legal  settle- 
'^iuBt;  which  summons  they  shall  obey,  and  make  oath  accordingly.  And 
'%0  juirtices  shall  give  an  attested  copy  of  such  affidavit  so  made  before  them 
'^O  Ae  person  mauKing  the  same,  in  order  that  he  may  produce  it  when  re- 

fldved.  Which  attested  copy  shall  at  any  time  be  admitted  as  evidence  as 
"^  Mich  settlement,  at  any  general  or  quarter  sessions.  And,  if  he  shall  be 
"^ttnunoned  again  to  make  oath  as  aforesaid,  on  such  attested  copy  being 
K^oduced,  he  shall  not  be  obliged  to  make  any  further  oath  with  regard  to 
fjjm  -settlement,  but  shall  leave  a  copy  of  such  attested  copy  of  his  examina- 
^on  if  required.  With  a  proviso  that  this  act  shall  not  be  prejudicial  to  the 
^itiviieges  of  the  universities  of  Oxford  and  Cambridge,  nor  give  liberty  to 
'Hay  person  to  set  up  the  trade  of  a  vintner,  or  to  sell  wines  or  liquors  there- 
in, without  licence  from  the  vice-chancellor. 


(23)  iKaintenance  after  tj^eic  Bljscj^arse. 


Relief  when  skk, 
hurt*  or  maimed. 


^,  By  stat  43  Eliz.  c.  3,  every  parish  shall  be  charged  with  a  weekly  sum 
fiOfwirdB  the  relief  of  sick,  hurt,  and  maimed  soldiers  and  nuuriners,  as  the 
^Vfltices  in  sessions  shall  appoint;  so  as  no  parish  be  rated  above  lOd,,  nor 
^ttder  2d,  weekly ;  and  so  as  the  total  sum  in  any  coun^  where  there  shall 
>9  mbove  fifty  parishes  do  not  exceed  6d.  for  every  parish. 
'.f^Bat  this  is  In  the  discretion  of  the  justices,  and  these  poor  fellows  are 
Moet  frequently  left  to  be  provided  for  by  the  particular  parishes  whereunto 
*  y  belong,  or  to  the  provisions  of  the  royal  hospitals  of  Greenwich  or  Chel- 
respectively. 
'With  regard  to  the  out-pensioners  of  Chelsea  hospital,  it  is  required  by 
■tat.  28  Geo.  II.  c.  1,  s.  2,  that  the  justices  of  the  peace  shall  take  affidavits 
^.tlieir  being  alive  (or  of  the  time  of  their  deaths  respectively),  half  yearly, 
ifidioat  fee.  See  title  ^Poor>  Vol.  IV. 

-  Bjr  the  11  Geo.  IV.  c.  7,  s.  45,  it  is  enacted,  "  That  when  there  shall  Furlough  pay 
liOi  be  any  military  officer  of  rank,  not  inferior  to  captain,  or  any  adjutant 


troL.  III. 


(a)  By  56  Geo.  III.  c.  67,  it  is  extended  to  any  ct7y. 

FFF 


700  iVtilitarn  l^ifn. 

MAIN  TEN  ANcr    of  TFpilar  miUtw,  within  convi-nimt  didtnnce  of  ihe  {ibn  v 

AiTEB  Tiiivin     coiiiniUniun^d  utficcr  or  soldiiT  iiii  fiirliiu)!:!!  vhall  bi-  dciiiiiirJ 

iinc»*'"-E-_^   (ithrT  cumulty  rendering  nocrvsary  any  extension  of  tarh  flii 

]rGK''tt(-7-        W  luwful  for  Hny  juHiicc,  wlio  shall  be  satiHtied  of  ouch  nictt 

lui  fxtcnsiaa  (>f  fiirlmifrh  fur  a  prriod   nut   <-xcvt(linf[  •vir  mi 

Miicl  jiiHticc  iihnll  iniiiiedialclv  corlify  .such  ext4.>n«i>in.  nnd  iht 

Iv  ttiv  riiiiiniHitdiTif;  officer  uf  llii'  curus  or  d^tachiiipnt  tn  xhi; 

luiii:*.  ifkiinu'ii,  uni  if  uui,  then  lu  tlU'  n^rfiit  <>f  the  rcpuu-ni 

the  pruper  •iiini  may  be  remitted  to  tlip  mJiIiit,   who  jinll  m 

lieriud  uf  such  c^ttensinn  iif  furlini^ih,  be  linblo  tu  be  treati'd 

piDvidt'd  that  iinthiiif!  heri-ili  cniitniiicil   shnll   Ik-  ooii^tnicd  t 

MildiiT  frnin  trial  and  )nini«liiii(>iit,  ncctirdiiij;  to  tlie  ]>rovi<irH 

fur  oiiy  Mtn  re]iri-Keiitutiiin  inade  by  him  in  tlial  helialf  lu  tt 

or  fur  allv  breach  of  diacipliilP  oomiiiilted  by  hl'iii  in  njipliil; 

tahiiiig  the  said  extension  uf  filriuugh." 

M«rhln(iminrf  SccL-IO.  "  That  everv  aiildier  entitW  lo  liiii  diselialOT  Kim] 

ondiiciiicgcN  ■^^^^  ahnnd,  be  wnt,  ifiie  »hull  ko  rt-qiiire  it.  to  Great  Briiu 

free  iif  ex|ielli<e.  ond  shall  hv  entitled  tu  rocctvc  marching  mi 

place  of  hii  being  huided,  (ur,  if  diacliiiiyed  at  home.  >-liu)l  tv; 

niunev  frum  the  plore  of  hia  dischar^),  to  (he  pariah  or  plat 

■ball  liuve  been  uriginally  enlisted." 


(2i)  ^tcjMnatfng,  &c.,  ^Scn^ionrts. 
f  By  4f>  Gm.  III.  c,  09,  and  17  Geo.  111.  c.  25,  any  justice 
rereiviT-getitrnl  of  the  Innd  tax,  culleetur  of  lh«  cuKtonia  ur 
powered  tn  iiK|uire  into  the  tmth  of  any  cerlitieatc  or  vmich 
liny  fiich  ndeH  or  ri'gulatiutTi  [a>  in  that  act  ntrtiliuiini''.  ai 
him  hy  any  pentuii  claiming  any  peniiiHi.  alluwnneo.  or  ivliei 
aliit.  17  Geo.  HI.]  tinder  an^'  mch  ecttificBte  or  ^'uiielit-r.  un 
iiig  lor  him,  by  llip  oath  or  ntliniiation  uf  the  jM'rsoii  ]>n:diii 
and  ii|H>ii  iH'ing  aalislied  of  the  Inith  tlicreof.  lo  t(-^tifv  the  >:ii 
<.f  siieh  ferlilieale  ..r  i.iiicli.T.  .\i»l  cveiv  ].,  r^..||■H■^t"lllh 
!.«vi.riLigr,r.iliiriiiiti!.'niivm!iitiT.irlUin;:  «-|ii,.|,  ,!,;,;]  1.,  r  %; 
l>.'ingthen'<iro<[ivi,'lul.'hhal1Wsu1.je.-l  I.,  (hi-  lik.'  i>,mi,s  a;, 
jiiiv  jHTMiiL  comicird  of  wilful  in  id  ™mi]it  ihtjiiit  iahv  hia-  -i 
SII-.  ;:s  ti<  periiirv.  iht-  ICth.  I7lh,  and  :JS|]i  Kcctiinis  of  7  (iti 
Hv  III,,  -lul.  7Geo.IV.c.]li.!t..1.'i.il  i«.n;»-tnl,  ■■  Tl:;.i 
sliidi  willin^'h'  imil  knuwiiiL'h'  ptTwiiiati'  it  fuNflv  n-^-nii."  t!:i 
raetir.  or  jiriHiire  iiiiy  iillier  tu  lUTM.nali'  i.r  tul-ilv  .-i-nn 
cliiiriii'liT  of  liny  oHie'er.  nim-eunnniMioiiiil  nliiter.  Mil.li<  r  ..; 
eniiiled  ur  «iii]Hiaiil  to  Iw  eiithled  to  any  pi-iisii.n.  iv;,j.'i., 
othiT  ullonaiiee  uf  iniiney.  prize  tnuney  ur  relii-l'  ,h,c  'iv  i<. 
im-wl  to  Iw  dne  or  (iiiyublt'.  fur  iw  on  aci'unni  of  uiiy  siTvioe  il- 
lu  Ih<  duni-  In-  anv  such  utlicer.  lioll-ciaiillliiisiimL'd  olMi'ir.  m 
peniin  la  uforeviiil,  in  bi«  ^Inje^ty']l  aniy,  or  ullivr  iiiiliii-ry  * 
(icrMiniLte  or  faliu'ly  luwinne  the  iiaine  or  chamcler  of  the  i 
iniiiislrelur,  wife,  rrlat inn,  or  cn-ditorirf  any  Hnrlt  ofHcer.  tii-ii- 
uHicer  ur  suhliiT,  ur  iilber  pcraun  as  afurrH^aiil,  in  iinler  Ir.in 
cvivif  any  pensiuii,  wages  py,  grant,  ur  uther  alloH-.ince  ol 
inimey  ur  rt>1ief  dne  ur  ]Miyahle,  or  inip)>»8i'd  tu  Ik-  due  or  )iay 
iii'i-nnnt  uf  any  "ervite;)  dune  ur  suppuMil  tu  In-  ihiiu.  )»  jiV 
Mon-i'ininniiisiuncd  ofliei'r,  wildiiT,  or  uthor  pi>r»on  ns  itfuri'^uid 
siiii  >1iii11  furp>,  ur  roiniterfiil,  or  alter,  or  <-atiM-  or  ]irih.tirf  i 
I'Kiniii'il'i'itcd  uT  idlend,  or  knowingly  aiul  williii^lv  int.  n 
fi>rf;iiig.  eonnK'rreiting,  UT  altetilig  the  Hume  or  h.itidHriting 
noii-i'inniiiissioni'd  otliitr,  kuldier,  ur nllier )H'n>oii,  tiit itied,  or 
entitled  to  any  peniiion,  wa]o.-m  jHiy.  pant,  allowance  uf  inune' 
—  -lief,  dite  or  ]M>-ahle,  or  apposed  to  be  dui»  or  nnyuble.  fol 


of  any  hik-Ii  service  ur  supiHised  xert'lcc  a*  aforeaaidi 

wrtling  '.(■.-.iiy  uffi.'er,  iniiiei-  ..flicer.  clerk 


if  the  s; 
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era  of  the  said  hospital  at  Chelsea,  or  of  any  officer  or  person  in  any  way  personating, 
concerned  in  the  paying  or  ordering,  directing,  or  causing  the  payment  of  &«•  pension- 
the  said  pensions,  wages,  pay,  money,  allowance  of  money,  prize  money  or  ^•^^' 

relief,  or  any  of  them;  or  siiall  forge,  counterfeit  or  alter,  or  cause  or  pro-  7  0eo.4,  ci6. 
cure  to  be  forged,  counterfeited,  or  altered,  or  knowingly  and  willingly  act, 
aid,  or  assist  in  forging,  counterfeiting,  or  altering,  any  letter  of  attorney,  bill, 
ticket,  order,  certificate,  voucher,  receipt,  will,  or  any  other  power,  instru- 
ment,, warrant,  document,  or  authority  whatsoever,  relating  to  or  any- 
wise concerning  the  pa}nnent  or  obtaining  or  claiming  any  pension,  wages, 
pay,  grant,  allowance  of  money,  prize  money,  or  relief,  for  and  in  order  to 
the  receiving,  obtaining,  or  claiming  any  such  pension,  wages,  pay,  grant, 
allowance  of  money,  prize  money,  or  relief;  or  snail  utter  or  publish  as  true,  Knowinglr  utter- 
or  knowingly  and  willingly  act,  aid,  or  assist  in  uttering  or  publishing  as  ^  *****  forgeriefc 
true,  knowing  the  same  to  be  forged,  counterfeited,  or  altered,  any  such  let- 
ter of  attorney,  bill,  ticket,  order,  certificate,  voucher,  receipt,  will,  or  any 
)ther  power,  instrument,  warrant,  document,  or  authority  whatsoever,  with 
intent  to  obtain  the  payment  of  any  such  pension,  wages,  pay,  money  or 
lUowance  of  money,  prize  money  or  relief,  nrom  the  said  commissioners  of 
the  said  hospital  at  Chelsea,  or  from  any  officer,  under  officer,  clerk,  or  ser- 
rant  of  the  said  commissioners,  or  from  the  person  authorized,  or  supposed 
"«  be  authorized,  to  pay  the  same,  or  with  intent  to  defraud  any  person 
whatsoever,  or  any  corporation  whatsoever;  every  such  person  so  ofiTending,  PunjiiuiMnt. 
leing  thereof  lawfully  convicted,  shall  be  and  is  hereby  declared  and  ad- 
udged  to  be  guilty  of  felony,  and  shall  and  may  be  transported  for  life,  or 
gor  such  term  of  years  as  the  Court  shall  adjudge." 

See  the  cases  as  to  personating  seamen,  post,  Vol.  V.  p  331. 
^   By  sects.  16,  27,  28,  of  the  same  stat,  persons  guilty  of  falsely  taking 
'^e  oaths  therein  directed,  are  to  be  deemed  guilty  of  perjury. 

See  the  46  Geo.  III.  c.  69,  and  47  Geo.  III.  c.  25,  aniey  790. 

^s  to  laying  property  where  it  belongs  to  this  hospital,  see  antgf  343. 


\5)  Vroiate  of  tjbeic  aSiUjs,  m\>  Biittriiutfon  of  tj^eir  Cfectit. 


le  stat  55  Geo.  III.  c.  184,  schedule,  part  3,  exempts  from  stamp  duty,  Exenptedftom 
probate  of  the  will,  letters  of  administration,  and  inventory  of  the  ef-  •*«°P* 
\,  of  any  common  seaman,  marine,  or  soldier,  who  shall  be  slain  or  die 
le  service.  See  S^tamps,  Vol.  V. 

stat.  58  Geo.  III.  c.  73,  s.  1,  enacts,  "  That  all  sums  of  money  due  Suini  due  for  mi- 
lect  of  any  military  clothing,  appointments,  and  equipments,  or  in  re-  i'*^ti  d^*  mi 
of  any  quarters,  or  of  any  mess  or  regimental  accounts,  and  all  sums  regbnental  debts, 
oney  due  to  any  agent  or  paymaster  or  quartermaster,  or  any  other  ■"**  payable  out  of 
it  upon  any  such  account,  or  on  account  of  any  advances  made  for  any  5S  *"**"  °  ^^ 
purpose,  shall  be  deemed  and  taken  to  be  regimental  debts,  and  shall 
id  out  of  any  arrears  of  pay,  or  out  of  the  effects  or  the  proceeds  of  the 
I,  or  out  of  any  prize  or  bounty  money  of  any  officer  or  soldier  dying 
in  the  service,  in  such  proportion  or  priority  as  shall  be  ordered  by 
secretary  at  war  for  the  time  being  in  that  behalf,  and  in  preference  to 
""^^  other  debts,  claims,  or  demands  whatsoever,  upon  the  estate  and  effects 
^iMuch  officer  or  soldier ;  and  if  any  doubt  shall  arise  as  to  whether  any  How  qufttioa 
^^VDk  or  demand  made  in  relation  to  any  officer  or  soldier  is  a  regimental  whether  claim  Im  a 
*2"*  or  not,  such  question  shall  be  decided  by  the  order  or  certificate  of  the  SSSSSS  ^^  *° 
jfc->  Blary  at  war  for  the  time  being  made  in  that  behalf;  and  all  such  pay- 
*^ltB  snail  be  good  and  valid  in  law ;  and  every  person  who  shall  make 
^  luch  payment  out  of  any  such  arrears  of  pay,  effects  or  proceeds  as 
ud,  under  the  provisions  of  this  act,  or  in  pusuance  of  any  such  order 
ificate  of  the  secretary  at  war,  or  into  whose  hands  any  such  money 
come,  shall  be,  and  are  hereby  indemnified  for  and  in  respect  of  such 
«iA^'3ttents,  and  all  other  acts,  matters,  and  things  done  in  pursuance  of  the 
'  ions  of  this  act,  or  of  the  order  or  certificate  of  the  secretary  at  war^ 
ition  to  the  distribution  of  such  arrears,  effects,  or  proceeds,  in  rela* 
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moiMi  or      tion  to  the  Batisfying  any  «uch  regimental  debta  ai  afureuid 
TiiEis  WILLI,     any  act  or  acts  of  ^rliainent,  or  law  or  laws,  to  the  contrei} 

>!))  CM.  3,  c.  73-  Sect.  2.  "That  it  (hall  be  lawful  for   tfae  sccn-tan- ai  w 

.■iun'lui' p^  t>T       bviliK  to  cause  all  surplus,   which  mav  remain  after  'naliift- 
ISTrnmili™'"   menial  debts  bb  aforeaaid,   to  be   paid  to  the  person  or  p 

thereto." 

nnEhnniul  >MiB         Sect.  3.  "  ThnI  all  such  regimental  dc^bts  shall  and  mav  b 

i!iAiiB'.SiriiiI"i"'  *")'  P"''>s'f  "(  "">■  *"'"  Iwiiig  obtained,  or  any  letters  of  ada 

^^  '         HDy  ccintinnation  uf  teslaineni,  or  Intern  tedtsmenian'  orduiii 

suriili>.'>iiij  out  by  any  person;  and  tlie  stirplua  only  of  suoji  am-ani  of 

auM.  il^dTnnt    ceeds  of  aiiy  "nch  effrels,  shall  be  drenieil  the  |>er«iiia]  ati 

"'w'tri  h  ""''  *"    ■"■"''^  '<"'  ''"■■  payinifn'  "t'  wv  duty  in  i-espect  of  any  prohi 

IHItr,      ™  ^'^    k'tler*  of  adnunistralion,  or  confimiatioii  of  te^taitieiit,  or  kl 

tary  or  dative,  or  for  the  purjHnc  of  distribution  as  perMrnd 

i>huU  be  lawful  for  the  seerelary  at  war  for  the  time  being  U 

reel  the  puj-ment  or  distribution  of  any  Mich  inir|<lliii  in  any 

tlie  soiue  slial]  not  exceed  20/.  without  any  probate  or  It-ttere 

tion,  or  couHmintiiHi  of  teitament,  or  lettois  tejtameiitHT%-  oT' 

lln>  in<]  lo  wtum   iiient  of  any  duty  of  Htanij>8,  or  ii]>on  ]e)(ncies  or  otherwiw 

lUSd!™""'"         *^'*"  be  lawful  for  the  (Miyniaster-general  of  his  Majesty's  laud 

time  being  to  issue  any  sua  nut  exceediiif;  20/.   which  mav 

ofticur  deceased,  or  to  the  widow  or  relative  of  aliv  oflicvf  ( 

the  representative  or  reprenentutives  uf  atiy  such  oHicer,  wido 

ill  like  manner  without  any  probate  or  lutters  of  adniinislrat 

matlnn  of  testament,  or  letters  testamenlar)'  or  datii-e.  or  pa 

duty  of  stomps,  or  upon  Itigacies  or  otherwise;   the  same  to 

person  who  shall  bo  nntiKed  by  the  secretary  at  war  to  the  pa 

ral  as  being  entitled  thereto ;  and  all  such  payineiilH  rcMiediv 

valid  and  etleclual  to  all  intents  and  purposes  ns  if  the  same  h 

by  or  to  any  executor  or  adniiniHirator,  or  under  the  aullwrii 

kite  or  letters  uf  adininistration,  or  conRmiatioii  uf  testament 

tHmenlnry  or  dative  [  anv  thhig  in  any  oet  or  acts  of  I'arliam 

liiWH  tij  tile  contran-  nnlwithslnndin^.' 

^l!^1|l,  f..r  rrei-  Sect.  ■!.  "  Tliat  iio  person,  not  U-Jiijr  nn  iiceut   of  wni.-  n-- 

i"l"»;,'l"i'.;n.'-..i';„    li""  '"■  en"!'*  «!'  Ill*  >l!ij<-stv'»  nnnv.  or  i.f  tfie  iiiiliii)i.  nhall  t< 

m'il[«'„','i  uiZ";     '"■'.i-'^'"",'"*''""''!  ""''■er.  "f  «'l<li'f-  '"  *■'"■  anv  rcpresetitativ, 

inici  >i,iiii.T^  talivcs  lit  any  ^on-eolIlml^l^lllIled  oIKecr  or  m>IdH>r.  nnv  p:iv, 

pay,  or  any  cftei-ls.  or  pmccvds  of  any  etIectM.  uf  any  dM-cai^ii 

sioni-d  uilicer  or  solditT  dying  while  in  his   Slnji-st'v's  •H.nici 

perwiii  sliall  he  entitlod  to  receive  such  pay  or  eHi'cis.  or  pru 

(lart  thereof,  as  a  devisre,  or  nest  of  kin.  or  executor,  nr  ud 

such  11  oii-rui  11  missioned  oHicer  or  sol<lier." 

sh.in- 1,1  ii"i., .1111-       Si-ct.  3.  "  'iluit  from  and  after  the  tweiity-fiiurth  dav  of  J 

«lr"""K''i!,iWc'Ss    ""'"'  '■''f^^  hunilrcd  and  eighteen,  it  slioll  n'oi   be  lawful  f.,r 

ioiiirni-Vvo,  iir     a^'i'iits  appiiinti'd  for  the  dii.tril»ition  ofimiiy  priz<>  nr  bountv 

MuiriMH,.!.^.        „r„iher  Hllowiinces  of  inonej-  in  lli.>  nnture' thereof,  or  fi.r  it.o 

{'helxea  llospilid,  to  pay  llie  share  ul'  any  iion-cuinmiiKioni'd 

dicr  til  uny  lu-rson  or  perMiiis  wliatsuuver.  otlier  tlidn  the  nnn-i 

otticer  or  wildier  rulitled  to  the  Hainu,  or  to  the  next  ot'  kin   o 

BdiniriistTiiliir  of  lOieli  iiiu)-coillllii»siiine«l  oflicer  or  :<4ildier.  or  1 

liny  re;-iniellt,  iNittiilioli  or  eor|>s  of  hi:t  Majeity's  iinnv  or'  mil 

thorized  by  the  jKirly  entitled  thereto  to  receive  the  sAine." 

KiU.iy|HTv.ii:,ri.ii.       Seel.  li.  "  Thiit  every  )ier<ion  who  sliull  falsely  rciiri'-i-nt  hini 

"-'":'-"-'. 'i''''i'.'?'."'   triljc.  or  who  sliull  persoiiati!  u  parent,  child,  liriiihor,  »i»icv.  or 

iiii-lciin'^iiiur.         n'Ci'iiiii^',  or  endeavimriii^  lo  obtain  or  reel 

or  any  itlli"l»,  or  [inieeeils  of  any  elieet-i.  ti 
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such  Dioney,  or  licensed  as  aforesaid,  who  shall  for  gain,  hire,  pay,  com-     rblicp  from 
sion,  or  reward,  act  as  an  agent  for  any  non-commissioned  officer  or  sol-    vaorawt  act. 
',  or  for  any  representative  or  representatives  of  any  non-commissioned   as  Geow  a^  c.  73. 
:er  or  soldier,  relative  to  the  applying  for  or  receiving  any  such  pay  or 
Ars  of  pay,  effects,  or  proceeds  of  effects,  prize  or  bomity  money,  or 
nr  grant  or  allowance,  or  who  shall  directly  or  indirectly,  by  himself  or 
telf^  or  any  other  person,  for  his  or  her  use,  take,  accept  or  receive  any 
1,  hire,  pay,  commission,  or  reward,  for  any  matter  or  thing  done  in  re- 
)n  to  applying  for  or  receiving  any  such  money  or  effects,  for  or  for  the 

of  any  such  non-commissioned  officer  or  soldier,  or  for  any  represen- 
7e  or  representatives  of  any  non-commissioned  officer  or  soldier,  shall  be 
sied  guilty  of  a  misdemeanor,  and  be  liable  to  be  punished  accord- 

y." 

ect  7.  '*  That  it  shall  not  be  lawful  for  the  agent  appointed  for  the  dis-   Creditor  uking 
iition  of  army  prize  or  bounty  money,  grants  or  other  allowances  of  mo-  Son'^rhe  wSd 
in  the  nature  thereof,  or  for  the  treasurer  of  Chelsea  Ho^ital,  to  pay  to   only  the  sum  dtw 
creditor  taking  out  letters  of  administration  to  a  deceased  non-com-   ^  *'*™  ^  **^ 
sioned  officer  or  soldier,  out  of  the  share  of  such  deceased  non-commis- 
ed  officer  or  soldier,  any  further  or  greater  sum  than  shall  appear,  by 
lavit  to  be  made  by  the  person  taking  out  letters  of  administration,  to 
lue  to  him  at  the  time  of  taking  out  such  letters  of  administration." 


(26)  He  lief  from  tjfte  ^tmliltn  of  tj^e  Fagtant  ftctik 

he  Stat  43  Geo.  III.  c.  61,  provides,  '<  That  every  soldier  or  marine   Every  aoldicr  or 
'  discharged  out  of  any  regiment,  and  every  sailor  duly  discharged  out  J}^  *kJ*"^*^ 
oy  ship  or  vessel  belonging  to  his  Majesty's  navy,  carrying  his  discharge  in  3  day«!^'the  " 
he  third  day  at  the  latest  from  the  date  thereof,  to  the  mayor  or  chief  ma-  J?"***^Ki°**' 
■ate  of  the  city,  town,  port,  or  corporate  place  nearest  to,  or  within  fifteen   Sd^iTcertiflciite 
!8  firom  the  place  where  he  shall  nave  received  his  discharge,  shall  re-  *^^*^L5Sh2"'"** 
e  firom  such  mayor  or  chief  magistrate  a  certificate  under  his  hand,  stat-   ^^hTbe^flnhli 
the  place  to  which  the  person  so  discharged  is  desirous  of  going,  being  J**"'*\5"'jS|JJP'* 
home  or  place  of  legal  settlement,  together  with  the  time  to  be  fixe^   te  deet^^rS^ 
exceeding  ten  days  for  every  one  hundred  miles,  and  so  in  proportion,   ^^^oo^ 
2^t  for  a  reasonaole  cause  to  be  expressed  in  such  certificate ;  and  such 
ion  having  and  producing  to  such  persons  as  shall  lawfully  demand  to 
the  same  such  discharge,  and  such  certificate  as  aforesaid,  and  being  in 
Y>ute  accordingly  both  as  to  time  and  road,  shall  not,  by  reason  of  asking 
f^  be  deemed  to  be  a  rogue  or  vagabond,  within  the  meaning  of  the  said 

[32  Geo.  III.  c.  45,  17  Geo.  II.  c.  5],  or  either  of  them ;  provided  al- 
ly that  every  such  discharge  shall  bear  the  true  date,  both  as  to  the  time 
k  and  the  place  where  it  was  given,  and  shall  express  the  sum  or  sums, 
y,  which  were  paid  to  such  soldier  or  sailor  at  such  time  and  place." 
c:t.  2,  reciting,  '  Whereas  it  frequently  happens  that  where  regiments   Soldi«nr  wives  not 
adored  upon  foreign  service,  the  wives  of^  non-commissioned  officers  S^iKShA^ 
Roldiers  being  with  their  husbands  are  not  permitted  to  embark,  and   hmhmdi,  ihall  n- 
^  thereupon  the  like  occasion  to  return  to  their  homes  or  places  of  SwufertSSefma- 

settlement  are  under  the  like  necessity  of  soliciting  alms,  ana  it  is  ex-  gistrmte  •  like  oer- 
^nt  that  they  also  should  be  declared  free  and  exempt  from  the  fines  S5Se thSntoaS 
penalties  of  the  said  acts;'  enacts,  **  That  the  wife  of  any  non-commis-  relief  on  their 
■id  officer  or  soldier  ordered  for  foreign  service,  making  due  proof  of  her  '*'"^»  **• 
^elng  permitted  to  embark  with  her  husband  before  the  mayor  or  chief 
mtrate  of  the  city,  town,  port,  or  corporate  place,  nearest  to,  or  within 
^  miles  from  the  place  at  which  the  regiment  to  which  the  said  non- 
Kiissioned  officer  or  soldier  belongs  is  ordered  to  embark,  or  of  any  other 

town,  port,  or  corporate  place,  at  which  the  said  regiment  shul  hap- 

=:o  be  on  its  march  under  orders  for  embarkation,  shall  receive  firom 

Tnayor  or  chief  magistrate  a  certificate  under  his  hand  and  the  corpo- 

fteal  of  such  city,  town,  port,  or  place,  stating  the  place  to  which  she  is 


nam    JUriwnicf  gotng,  befaig  W  bonu^  «r  ylaw  «Clai 

TACT,    with  dn  time  to  be  flzed,  not  iikmiIIi^  tm  dij* 
CO.      milci,  and  N  in  pnpertiaiL  «KB«pt  lt«  ■  i  iimihiiiIiI 


nilct,  and  N  in  pnpertiaiL  «i 
n  Bteh  cailWf  1* ;  mdndip 


~~  NT  M«y  «M  ■ 


_   .        d  tobeKTOgiMn 
itr  aitlwr  of  them." 
Sect  3.  "  That  b  cwa  c/MrfdeBt  or  riekn 
hoarti8e«to  Aoi 


■  dttiT 


HimMf,  aoearding  to  tha  tem*  pnaerilMd  thmfa,  it  ihal  wiai^l 
All  to  and  fiir  Am  ehiaf  au^ibato  of  any  odicr  dt^ ,  Iowa,  pa^  « 
tata  place  whcta  aiehpaiaii  dtallba  or  uiaD  anivc^  tagnataM* 

cal«>  itMiiig  dianiB  dM  tme  real 
tha  lika  ptori^ona  aa  aM  bamiili 


loearnr  them  tod 
to  aH  mtanta  *^ 


Sect  4.  "  niat 
of  adnunl^  or  w« 

tiM^mffif  nfMJloia  anldiffii.  iff  iiiaMiiaa.         _    

n  to  UbioT  iMpaedTB  hooMi^  ahidl  him  Ae  i 
•  dia  eovtifieataa 


U  afpew  to  raonte i^lvBi 


Upon  nalmmii 
hwnj  Of  Jetwl  gti 


be  given  bj  dw  nafutiate  a*  albrcaiidi  and  that  the  tenMafCa 
faa  extended  in  each  imtance,  which  ahw 
tiilcate  ft«n  anothat  magiifrate  Id 

StnL  68  Geo.  IIL  c.  M,  (iriuch  r^aala  tlw  SI  Gao.  UL  c  10^ 
Geo.  III.  c.  ISO,  and  c  37,  except  m  relataa  to  all  t^m  at  m/  * 
commilted,  or  frioid*  practued  ^unat  tha  Mm^  and  aa  to  »{ 
tiona  Ibr  anj  hmIi  aA»Ga«  or  tand»,  and  aara  and  a^Mpt  aa  to  atj 
rdnbuniiiK  or  aaeonsdiw  te  ai^  moamr  uadar  flwpmUaMi 
Sect  2  enacto  "  lliat  It  ihaU  be  kwM  br  the  eaorataiv  at  war  H  Oi 
Uin,  or  the  cluef  wcntaiT  or  in  Itia  aliaaiiea  tta  tmdar  awaalMj 
military  department  In  Ireland,  to  iNne  paaiM  to  ba  fiDcd  19  bj  ■ 
,  giitratea  or  jiuticei  of  the  peace  under  the  provision*  of  thii  act,  larf 
uUowonces  to  enable  the  wiveB  and  widows  and  childtvn  of  loldien  1 
of  rL-tiiming  to  their  awn  homes,  in  certain  cosea  apectfied  in  thi*  a 
in  any  other  cases  in  which  the  secretary  at  war  in  Great  Britsio,  or 
chief  secretary  or  under  secretary  in  Ireland,  aball  think,  under  tbc 
drcumalanccs,  that  it  is  expedient  to  give  euch  allowance*,  and  I 
snch  mica  and  regulations  in  relation  to  the  itauine  and  filling  i 
passes,  and  the  ceitificates  and  vouchers  upon  which  the  aame  a 
issued  and  aliowonces  advanced,  as  the  secretaty  at  war  in  Great 
or  the  said  chief  secretary  or  under  secretaty  in  Ireland,  ahall  thid 

Sect.  3.  "  That  the  couunanding  officer  of  everjr  regiment,  h 
CDips,  or  detachment  ahoiit  to  embark  for  foreign  service,  and  t! 
inandiine  officer  of  every  regiment,  battalion,  cotjis,  or  detachment,  i 
any  soldiers  shall  die  on  service,  leaving  any  widows  or  childiea  i 
of  the  means  of  returning  to  their  respective  homes,  shall  cause  a  T 
be  made  out  of  the  nives,  widows,  and  children  of  the  soldiers  beks 
such  regimcot,  battalion,  corps,  or  detachment,  who  are  denrous  of 
ing  to  their  homes,  and  are  unable  to  do  so  without  the  assis 
allowances  authorized  hy  this  act;  stating  in  such  returns  then 
of  residence  to  which  such  wives,  widows  and  children,  are  denraoa 
I'l'eding,  and  whether  in  Great  Britain  or  Ireland  respectivelT ;  ■ 
give  lo  cvety  such  wife  or  widow  a  dupUcate  of  such  part  of  such 
lis  shall  apply  to  each  wife  or  widow  and  her  child  or  children  respi 
i-crti^-iiig  thereon  under  his  hand,  that  the  person  to  whom  such  i 
(f  rtiflrale  is  given,  in  the  widow,  wife,  or  nputed  wife,  and  the  1 
children  of  a  noldier  in  his  regiment,  battalion,  corps,  or  detachnM 
distinctly  stating  in  the  body  of  such  duplicate  certificate,  thai  d 
J ....        .      -^    -widow,  or  child  or  children,  loaityall 


does  not  entitle  such  wife  01 
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Erwbatever,  and  that  no  payment  or  allowance  whatever  shall  be  made  there-    relief  prom 
ftuqion)  but  that  such  duplicate  certificate  is  only  given  for  the  purpose  of  iden-    vaorant  act. 
I  tiering  such  wife  or  widow,  or  child  or  children,  before  the  magistrate  or  58  Geo.  3,  c  92. 
[fjustice,  and  of  enabling  him  to  fill  up  such  pass  as  shall  be  allowed  by  the 
I  secretary  at  war  in  Great  Britain,  or  chief  secretary  or  under  secretary  in 
rt  Ireland,  in  that  behalf;  and  every  such  commanding  oflScer  shall  transmit 
I  ttU  such  returns  as  aforesaid,  or  duplicate  copies  thereof,  as  relate  to  any 
wives  or  widows  of  soldiers  desirous  of  retummg  to  their  homes  in  Great 
( Britain,  to  the  secretary  at  war  in  London,  and  of  such  as  are  desirous  of 
f  returning  to  their  homes  in  Ireland,  to  the  chief  secretary  or  under  secre- 
•,  tory  for  the  military  department  in  Dublin ;  and  in  eveiy  case  in  which 
,  any  such  wives,  widows,  and  children  may  have  to  travel  through  any  part 
d  Ireland  to  proceed  to  their  homes  in  Great  Britain,  or  through  any  part 
^  of  Great  Britain  to  proceed  to  their  homes  in  Ireland,  every  such  officer 
.  ehall  transmit  duplicates  of  such  returns  both  to  the  secretary  at  war  in  Lon- 
'  don,  and  chief  secretary  or  under  secretary  aforesaid  in  Dublin,  or  of  such 
parts  thereof  as  relate  to  such  last-mentioned  wives,  widows,  and  children  as 
,  aforesaid." 
-    Sect.  4.  "  That  each  wife  or  widow,  to  whom  any  such  duplicate  shall  Duplicate  paatei 
have  been  delivered  as  aforesaid,  shall  forthwith  take  the  same  to  some  ^[ratoil^OTdtt 
neighbouring  justice  or  magistrate,  who  shall  fill  up  and  sign  such  an  en-  to  their  bdng 
grayed  copper-plate  form  of  pass,  bearing  his  Majesty's  arms,  and  signed  by  5^ii?* 
the  secretary  at  war,  or  by  an  officer  in  his  department,  and  sealed  with  his 
official  seal,  in  Great  Britain,  or  a  like  form  or  pass  signed  by  the  said  chief 
secretary  or  under  secretary  for  the  military  department  in  Dublin,  or  some 
officer  in  his  department,  and  sealed  with  his  official  seal  if  in  Ireland,  as 
■Iiall  have  been  transmitted  to  such  magistrate  or  justice  by  the  secretary  at 
war,  or  chief  secretary  or  under  secretary  aforesaid  respectively,  or  as  shall 
be  80  transmitted  upon  application  made  by  such  magistrate  or  justice  of  the 
peace  for  the  purposes  of  tnis  act;  and  every  such  magistrate  or  justice  of  the  md  to  be  certified, 
peace  shall  fill  up  the  blanks  in  such  pass,  and  certify  the  same,  and  make  ■"*il?^ljj5f***,« 
out  a  route  in  the  proper  column  for  such  wife  or  widow,  and  child  or  child-  ^  ^  ™**^ 
ren,  (if  any),  specifying  the  place  to  which  such  woman  is  going  and  her 
route;  and  shall  deliver  such  pass  to  her  in  exchange  for  the  duphcate  cer- 
tificate of  the  commanding  officer  aforesaid,  in  order  that  she  may  receive 
such  allowances  as  are  authorized  by  this  act,  not  exceeding  per  mile  one 
penny  half-penny  for  herself,  and  one  penny  for  each  child." 

Sect  5.  "  That  upon  production  of  such  pass  to  any  overseer  of  the  poor  Oveneen  of  the 
if  in  England,  or  any  treasurer  of  the  kirk  session  if  in  Scotland,  or  postmas-  JSJ^JSj^Sf ' 
ter  if  in  Ireland,  of  any  place  through  which  such  woman  shall  proceed,  ac-  kirk  MMkm  in 
cording  to  the  route  specified  in  such  pass,  he  shall,  out  of  any  money  in  his  ^2Sa?u»  immd' 
hands  applicable  to  the  relief  of  the  poor,  if  an  overseer  of  the  poor,  or  trea-  to  make  allowance 
surer  of  kirk  session,  or  out  of  any  public  money  in  his  hands  if  a  post-  "P<»P«"«J 
master,  pay  her  an  allowance  not  exceeding  the  rate  per  mile  specified  in 
such  pass  as  aforesaid,  for  the  number  of  miles  to  the  next  ci^,  town,  or 
place  to  which  she  may  be  going,  not  exceeding  eighteen  miles;  and  he  and  indorse, 
shall  indorse  on  such  pass  the  money  so  paid,  and  tajse  a  receipt  from  the 
woman,  signed  with  her  hand  or  with  her  mark,  specifying  the  regiment 
battalion,  corps,  or  detachment  to  which  her  husband  belongs,  or,  if  a  widow, 
did  belong,  so  as  that  the  description  on  the  receipt  may  correspond  with 
the  description  in  the  pass  so  produced  to  him  as  aforesaid." 

Sect  6.  '*  That  the  sum  so  advanced  by  any  such  overseer  or  treasurer  of  Money  ■oadvanc- 
kirk  session  shall,  upon  production  and  delivery  of  such  receipt  to  the  col-  ^SJSmiohtiL- 
lector  of  excise  of  the  district  within  which  such  overseer  or  treasurer  of  paid  trjr  collector 
kirk  session  acts  as  such,  or  any  person  officiating  for  such  collector,  be  repaid  o'«"^J 
to  such  overseer  or  treasurer  of  kirk  session,  for  the  use  of  the  fimd  for  the 
relief  of  the  poor,  by  such  collector  of  excise  or  other  person,  out  of  any 
public  monies  in  his  hands;  and  all  sums  so  repaid,  and  all  sums  advanced  advanced  by  poet- 
tor  such  allowances  by  any  postmaster  or  person  acting  as  postmaster  in  J^StsJ^***^"**  ^ 
Ireland,  shall  be  allowed  in  their  respective  accounts;  and  every  such  over^ 
seer  or  treasurer  of  kirk  session  shall  give  to  the  collector  of  excise  at  the 
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796  iVtAitais  lab). 

RELIEF  FROM  time  of  such  repayment,  n  receipt  foe  tlie  money  »o  nrpaida  m.  _ 
v.KiBANT  *cT.  of  [he  oTPrtcer  or  treasurer  of  kirk  sesaiOTi,  together  with  the  n 
mGmaTc-u^^    woman,  ahoU  be  taken  as  cash  in  (be  payment  of  thedulie«ofexc)MI 

ed  by  such  collector." 

In  rue  i>fsu:k-  Scct  6.  "  That  if,  by  reason  of  any  sickness  or  nccidenl,  aajsodi 

cndilcdloStoi^     "^  women,   and  child  or  children,  shall  have  been  left  aX  any  plm 

mare,  iiiihaiigti  IE-  burkalion,  or  at  the  Inst  quarters  of  any  regiment,  batlalioa,  or  torp^ 

mi'mfomS^       tachnuat,  or  at  any  place  on  the  march  from  surfi  last  t^uarterB  to  i« 

of  embarkation,  and  the  rcgutaliDns  and  provisione  of  this  iu:t,forEifi 

such  allowances  aa  aforesaid,  shall  not  have  been  performed,  and  H 

woman  or  women,  or  cliild  or  children,  ahsll  have  been  omitted  in  ■■ 

And cmnniuiclliig    rettini  OS  uforesaid,  then,  and  in  every  auch  case,  it  shall  be  UwAill 

offlrnuiiMiiore.  pgcgr  commandina,   where  such  woman  or  women.  oadchiUord 

than  have  been  so  left,  to  make  out  such  return  as  is  prescribed  hft 

ftf  such  woman  or  women  and  child  or  children,  and  to  trsiumit  dh 

to  the  war  office  in  London  or  Dublin  us  aforesaid,  as  the  caw  ma/  H 

and  to  give  to  even-  such  woman  such  duplicate  as  aforesaid,  init 

tranimit  any  auch  nirther  return  as  may  be  necessary  under  anri 

cireumitances  of  the  case  to  the  secretary  at  war  in  LondoD,  or  clucf 

tary  or  utiiicr  secretary  at  Dublin,  as  the  case  may  require,  and  e*M 

return  and  duplicate  respectively  ahall  be  of  the  same  furce  and  ^fl 

nspects,  as  if  done  in  manner  and  by  the  person  spcciiied  in  this  ai^' 

Ution  to  returns  and  duplicates  us  aforesaid  under  this  act." 

I'™  wlim  In  be  Sect.  9.  "  That  every  such  soldier's  wife  or  widow  aa  aforesaid  ik 

I  e  vmM  u(.:  ^^  j^j  place  of  receiving  any  allowance  under  this  act.  anleeedeEdj 

arrival  at  her  home,  or  at  the  port  or  place  of  embarkaiioD.  deli«»i 

pais  so  given  to  her  as  aforesaid  In  the  person  so  advancing  such  alln 

and  the  overseer  of  the  poor  or  treasurer  of  the  kirk  sestdon  psjii| 

allowance  in  Great  Britain  shall  deliver  such  pass  to  the  collected  of  < 

■ml  innimittnl  to   and  every  auch  paaa  so  delivered  up  aa  aforesud  shall,  if  in  Gnat  I 

[impB-  offlcet.         ^  transmitted  by  the  collector  of  excise  to  the  secretary  at  war  in  1m 

Bad  if  in  Ireland,  ahall  be  Irunamitted  by  the  pustmastcr  or  postmsain 

tal  to  the  under  secretary  for  the  miUtary  department  in  Dublin." 

'"  ™w<>rbrliig  Sect.  10.  "  That  if  by  contrary  winds  or  want  of  a  ve/uel  ready  fi 

ir^  *iiid^  %'?      iiiKi  or  by  the  sickness  of  herself  or  of  any  of  her  children,  or  bv  utr 

..vei«r,i;.,na'      reasODaUe  c ■- ..l-.i  u.  j.._.__  ,  *    .,    '      '. 


shall  be  detained  n 


sc,  any  such  « 
any   port  or  place  of  embarkation,  or  at  any  place  in  her  jounicCi 
the  signing  of  the  paaa  by  a  mneistxate  or  justice  of  the  peace  as  siS 
to  her  arrival  at  such  port,  or  at  her  home,  whether  in  Great  Blitaiad 


I.] 


TTie  Regular  SoUiers. 
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any  offence  is  a  soldier  liable  to  serve  his  Mdesty  on  the  expiration  of  his    relief  from 
imprisonment,  shall  give  one  month's  notice  of  the  period  of  such  expiration    vagrant  act. 
of  imprisonment,  or  if  there  shall  not  be  sufficient  time  for  a  month's  no-  ""^ 
tice,  tnen  the  longest  practicable  notice  thereof,  to  the  secretary  at  war,  or, 
if  in  Ireland,  to  the  chief  secretary." 
See  also  title  (Kaoto,  Vol.  II. 


yoM 


Jpotms. 

(No.  1). 

Questions  to  be  separately  put  by  the  Justice  to  a  RecniiL 

1.  What  it  your  name  ? 

2.  In  what  parish,  and  in  or  near  what  iown^  and  in  what  county,  were 
bomf 

3.  What  is  your  age? 

4.  What  it  your  trade  or  calling  f 

5.  Are  you  an  apprentice? 

6.  Are  you  wuanried? 

7.  Are  you  ruptured  or  lame;  have  you  ever  been  subject  to  fittt  or  have  you 
any  disability  or  disorder  which  impedes  the  free  use  qfyour  limbs,  or  unfits  you  for 
ordinary  labour? 

8.  Are  you  willing  to  be  attetted  to  serve  in  the  regiment  of  until  you 
shall  be  legally  discharged? 

9.  On  what  day  and  by  whom  were  you  enlisted? 

10.  For  what  bounty  did  you  enlist? 

11.  Do  you  now  belong  to  the  militia? 

12.  Do  you  belong  to  any  other  regiment,  or  to  the  marines,  ordnance,  or  na»y? 

13.  Have  you  ever  served  in  the  army,  marines,  ordnance,  or  navy  ? 

Note. — The  justice  is  directed,  in  putting  the  11th  question  to  the  recruit,  and 
before  be  receives  his  answer,  distinctly  to  apprize  the  recruit,  that,  if  he  belongs  to 
the  militia,  and  denies  the  fact,  he  is  liable  to  six  months'  imprisonment 


EnlktiQg  for  ua- 
limitedi 


(No.  2.) 

The  preceding  Questions  to  be  put  by  the  Justice,  except  Question  8,  which  is  to  Enlisting  forii- 
■:  be  as  follows: —  valtadi 

8.  Are  you  witting  to  be  attested  to  serve  in  the         regiment  of       ,for  the  pC' 

r   riod  of  [this  blank  to  be  filled  up  by  tbe  justice  with  seven  years  for  in&n- 

-    try,  ten  years  for  cavalry,  and  twelve  years  for  the  artillery,  if  the  person  enlisted 

'^  is  of  the  age  of  eighteen  years  or  upwards;  but  if  under  the  age  of  eighteen  years, 

then  the  difference  between  his  age  and  eighteen  to  be  added  to  such  seven,  ten, 

or  twelve  years,  as  the  case  may  be,]  years,  provided  his  Majesty  should  for  so  long 

^  require  your  service,  and  also  for  such  further  term,  not  exceeding  six  months,  as  thall 

"^  be  directed  by  the  commanding  officer  on  any  foreign  station,  and  not  exceeding  three 

7   years,  at  thall  be  directed  by  any  proclamation  of  his  Majesty,  such  additional  period, 

■z  in  the  latter  case,  to  determine  whenever  six  months  of  continued  peace,  to  be  reckoned 

^  from  the  ratification  of  any  definitive  treaty,  shall  have  elapsed  subsequent  to  the  ex- 

b  piration  of  the  said  [seven,  ten,  or  twelve,  as  the  case  may  be,]  years? 


(No.  3). 


Question  8  is  to  be  put  by  the  Justice  as  follows: —  Enlisting  for  either 

8.  Are  you  willing  to  be  attested  to  serve  in  his  Majesty's  army,  or  in  the  forces  sSJf fiSScSi?** 

qf  the  united  company  qf  merchants  trading  to  the  East  Indies,  according  at  hit  pany's  service.  ' 
Mtyetty  thall  think  fit  to  order,  until  you  thall  be  duly  and  legally  ditchargedt 


(No.  4). 
i       Question  8  to  be  put  by  the  Justice  as  follows: —  uumioff  lor  u 

m^      8.  Are  you  wilUng  to  be  attetted  to  terve  the  united  company  of  merchautt  trad-   Sjl»i*5SiSl 
/j  ing  to  the  Eatt  Indiet,  until  you  thtUl  be  legally  ditcharged?  [or  if  the  recruit  en- 


Enlfatiof 


for  the 
Com- 


IT 


maims  lab. 


Xtfar  the  perhJ  i^  Itrri^  yrurt.  iflbep 
iKcn  jatr*  ur  upwni-ili ;  but  if  uoilri  tigbio  p 
ic  dithrciirc  bciwcen  hu  age  ■nd  eiglilrea  to  be  addnl  tti  (ucb  ndn 
>c  cue  mny  be,  anU  luch  period  to  be  inceTtrd  iiutnd  of  nrdtf  fm 
ilrd  (fci  laid  umled  r.  mpang  ihauid  tv  lv»g  rtftUre  your  wrnn ' 


(N..S). 
Hth  lobe  ttkBi  /,  .  d"  mate  oath,  thai  Iht  above  gueilioai  inrr  ttfn  trpaniUltfi 

ly  a  rtcnili  an-        jj.oj  /(,  aiiivrri  Ihertle  have  been  rtait  orer  to  me;  and  thai  Ikrji  an  Mil 

»».  t  dn  bIk  make  onth,  tkal  f  milt  be  faUh/id  and  bear  true  alttgiaia  !•  k 

III,  hit  heirt  onH  Mucceuart,  and  thai  I  rcill,  aa  in  ditig  botatd.  ImKillf  td 
If  defend  hii  Majeilji.hii  helrl  and  iHccriairt.  in  pertoti,rTctm,ndiif^ 
all  tntmiit,  and  teitt  abieree  ani/  tbeg  att  ordera  of  hit  Mtijaty,  Ut  Ml  | 
naws.  tmd  nftlie  general  aad  y!!«ri  tl  aver  me.      5u  hrlp  me  OU. 
IVitnea  nil  hand, 

Swun  bffon  mat         ,  ll.it         day  ef         .  \ 
me  thuuaitd  tight  tamdtfd  and         .  f 

SignitlHre  ef  the  juttSet. 


(No.  (i>. 

Ifenlblingforeiiherliit  Mnjeily's  or  the  EasI  ladin  C-ompanT'i  Sa 
Iblluwlng  vlillliuii  is  la  be  mide  to  the  TuiegDing  oatfa : 

And  that  ^hi*  Majul^,  hU  heir,  or  laccfinra,  jAati  please  Is  onigMi 
fa  Iht  fintt  "/ Uu  miird  tompany  af  merchanta  of  England  tradati 
India,  Ibra  t  netar,  thai  I  unit  alat  ht  true  to  lite  aaid  miled  mnM 
duly  ebterte  and  obey  all  tMr  t/den,  and  the  ttdera  q/  Ucir  natrvtia 
lalio  4hall  be  laie/ully  ut  i.vir  mr. 


■vice,  the   fullonriDg  u  n 


Ah-1  that  I  leill  al 
obrii  all  Iheir  arderi, 
fMlly  .el  oiirr  me. 


DeieriptioK  of 
Age,  apparently 
Height.  feet 
Campleiian, 


II  llie  foregnittg  qiieitioiu  ui 


(ieffj  i^lhe  iTtmd  nclio«  of  the  Arlielei  of  War  aert  read  over  In  Im 
'k  the  oath  •./aHegimee  amd  fidelily:  thai  he  receitred  the  emm  o/ 


10 


Forms. 
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FORMS. 

(No.  9).  

/,  ,  of  i  do  make  oathy  That  I  amhy  trade  a  ,  and  that  was   Fonn  of  oath  to 

bound  to  serve  as  an  apprentice  to  me  in  the  said  trade,  by  indenture  dated  the  ^  taken  by  a 

<^^y  of  »/*''"  '*^  ^^'^  "f  yf<irs;  and  that  the  said  did,  on  or  about  the   S^Sc^haTaS*' 

day  of         ,  abscond  and  quit  my  service,  without  my  consent;  and  that,  to  the   aoooded. 
best  of  my  knowledge  and  belief,  the  said         is  aged  about         years,     Witness  my 
hand,  at         ,  the         day  of        ,  one  thousand  eight  hundred  and 
Sworn  before  me,  at         ,  this         day  of  ,  one  \ 

thousand  eight  hundred  and         ,  } 


} 


(No.  10). 


Titat 


,  one  of  his  Majesty* s  justices  of  the  peace  of         ,  certify,    FofmofJuMloe'i 


to  wit      J  TItat         ,  of        ,  came  before  me,  at         ,  the         day  of         ,  one 
thousand  eight  hundred  and  ,  and  made  oath  that  he  was  by  trade  a  ,  and 

that  was  bound  to  serve  as  an  apprentice  to  him  in  the  said  trade,  by  indenture 

dated  the  day  of         ,for  the  term  of         j/ears;  and  that  the  said  apprentice 

did,  on  or  about  the  day  of  ,  abscond  and  quit  the  service  of  the  said         , 

ttnthout  his  consent;  and  that,  to  the  best  of  his  knowledge  and  belief,  the  said  ap- 
prentice  is  aged  about         years. 


certificate,  to  be 

gventothemaa- 
r  of  an  apptcn" 


ac* 


(No.  11). 

/,         ,  do  hereby  nu^e  oath,  That  I  hare  not  applied  any  money,  or  stores,  or   Form  of  oath  of 
supplies,  under  my  care  or  distribution,  to  my  own  use,  or  to  the  private  use  of  any   *tte»tatjon^a 
other  person,  by  way  of  loan  to  such  person,  or  otherwise,  or  in  any  manner  applied   SSSu'^^^'  ** 
them,  or  knou  ingly  permitted  them  to  be  applied,  to  any  other  than  public  purposes, 
according  to  the  duty  of  my  office. 

Sworn  before  me,  by  the  within-named  \ 
,  Mm  day  of  } 

Justice  of  the  peace  for  the  county  of  ,  or,  Commander 

in  chief,  or,  Second  in   command,  ifc,  the  army  serving 
in        ,  Sfc,  [as  the  case  may  be]. 


^  J 


inflitais 'bin. 


1 


ill! 

l|l 

|5 

'11 

1 

1 

1 

i 

I 

1 

1 

i 

j 

II.] 


Royal  Marine  Forces  whilst  on  Shore. 

11.  Bosal  .^tadiu  Jportes  iQliflst  on  Sbl^ote. 
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ROYAL 
MARINE*. 


There  is  an  annual  act  paiised  for  the  better  governing  his  Majesty's  Martaeftscw 
royal  marine  forces  whilst  on  shore,  which  is  in  most  respects  the  same  ^**^  "**<»•• 
with  the  above  regulations  for  the  army ;   only  with  some  necessary  variar 
tions  in  consequence  of  the  marines  being  sutgect  to  the  jurisdiction  of  the 
admiralty. 

Thus  the  lord  high  admiral,  or  two  or  more  conmussioners  for  executing  Courto-mAitJaL 
the  office  of  lord  h^h  admiral,  are  to  form  articlet  of  war,  and  to  constitute 
courts-martial. 

The  justice's  certificate  of  enlisting  is  to  set  forth,  that  the  second  and  c«rtUiaiteorcD 
third  sections  of  the  articles  of  war  (a)  for  the  better  government  of  his        *^* 


(a)  The  following  is  the  2nd  section  of  the  articles  of  war  for  the  marine  forces,  re- 
lating to  Mutiny : — 

Art  1.  *'  Whatsoever  officer  or  private  man  shall  presume  to  use  traitorous  or 
disrespectful  words  against  the  sacred  person  of  his  Majesty  or  any  of  the  royal  fit- 
mily:  if  a  commissioned  officer,  be  shall  be  cashiered;  if  a  non-commissioned  offi- 
cer or  private  man,  he  shall  suffer  such  punishment  as  shall  be  infficted  upon  him 
by  the  sentence  of  a  court-martial." 

Art  2.  **  Any  marine  officer  or  private  man,  who  shall  behave  hiniself  with  con- 
tempt or  disrespect  towards  his  superior  officers,  shall  be  punished,  according  to  tlM 
nature  of  his  offence,  by  the  judgment  of  a  court  martial." 

Art  3.  '*  Any  marine  officer  or  private  man,  who  shall  begin,  excite,  cause,  or 
join  in,  any  mutiny,  or  sedition,  in  the  company  to  which  he  belongs,  or  in  any  other 
company,  troop,  or  regiment,  either  of  marine  or  land  forces  in  his  Majesty's  service, 
or  on  any  party,  post,  detachment,  or  guard,  on  any  pretence  whatsoever,  shall  suf- 
fer death,  or  such  other  punishment  as  by  a  court-martial  shall  be  infficted." 

Art  4.  "  Any  marine,  non-commissioned  officer,  or  private  man,  who,  being  pre- 
sent at  any  mutiny  or  sedition,  does  not  use  his  utmost  endeavours  to  suppress  the 
same,  or,  coming  to  the  knowledge  of  any  mutiny,  or  intended  mutiny,  does  not 
without  delay  give  information  thereof  to  his  commanding  officer,  shall  be  punished 
by  a  court-martial  with  death,  or  otherwise,  according  to  the  nature  of  the  offence." 

Art  5.  "  Any  marine  officer  or  private  man,  who  shall  strike  his  superior  officer, 
or  draw,  or  offer  to  draw,  or  shall  lift  up  any  weapon,  or  offer  any  violence  against 
him,  being  in  the  execution  of  his  office,  on  any  pretence  whatsoever,  or  shall  dis- 
obey any  lawful  command  of  his  superior  officer,  shall  suffer  death,  or  such  other 
punishment  as  shall,  according  to  the  nature  of  his  offisnce,  be  infficted  upon  him  by 
the  sentence  of  a  court-martial." 

The  following  is  the  3rd  section  of  the  articles  of  war  as  to  Desertion : — 

Art  1.  "  AU  marine  officers  and  private  men,  who  having  received  pay,  or  hav- 
ing been  duly  enlisted  in  the  service,  shall  be  convicted  of  having  deserted  the  same, 
shall  suffer  death,  or  such  other  punishment  as  by  a  court-martial  shall  be  infficted." 

Art  2.  '*  Any  non-commissioned  marine  officer,  or  private  man,  who  shall,  with- 
out leave  from  hU  commanding  officer,  absent  himself,  from  his  company,  or  from 
any  detachment  with  which  he  shall  be  commanded,  shall,  upon  being  convicted 
thereof,  be  punished,  according  to  the  nature  of  his  offisnce,  at  the  discretion  of  a 
court-martial." 

Art  3.  "  No  non-commissioned  marine  officer  or  private  man  shall  enlist  him- 
self in  any  other  company,  or  in  any  regiment  or  troop  of  his  Mtigesty's  land  forces, 
or  enter  as  a  seaman,  without  a  regular  discharge  from  the  company  in  which  he  last 
served,  on  the  penalty  of  being  reputed  a  deserter,  and  suffering  accordingly :  and 
in  case  any  officer  shall  knowingly  receive  and  entertain  such  non-commissioned 
officer  or  private  man,  or  shall  not,  after  his  being  discovered  to  be  a  deserter,  im- 
mediately confine  him,  and  give  notice  thereof  to  the  company  in  which  he  last 
served,  he  the  said  officer  so  offending  shall  by  a  court-martial  be  cashiered." 

Art  4.  "  Whatsoever  marine  officer  or  private  man  shall  be  convicted  of  having 
advised  or  persuaded  any  other  officer  or  soldier  to  desert  his  Majesty's  service,  shall 
suffer  such  punishment  as  shall  be  infficted  upon  him  by  the  sentence  of  a  court- 
martial." 

**I  SWEAR  to  he  true  to  our  sovereign  lord  King  fVilUam,  his  heirs  and  sueces-  The  oath  of  a- 

sors,  and  to  serve  him  and  them  honestly  and  faithfully  in  defence  of  his  person^  crown,  delity. 
and  dignity,  against  all  his  enemies  oropposers  whatsoever:  And  to  ohseroe  and  obey 
his  Majesty's  orders  and  the  orders  of  the  officers  set  over  me  by  his  Majesty,** 
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III.  c.  6B,  c  90;  43  Geo.  III.  c.  10,  c.  19,  c.  47,  c 

54j  46  Geo.  HI  c.  69.  c  90,  c  91,  c  92;  51  Geo. 

III.  c.  38,  clOJ,  c.  1S5;  53  Geo.  III.  cBl,  c  13S;  . 

III.  c.  65,  c.  153.  e.  \6S;  SH  Geo.  HI.  c  64,  c.  GT  i  S 

III.  e.  92i  10  Geo.  IV.  c.  S9> 

By  Btat.  42  Geo.  III.  c.  90,  the  chief  fonner  acl 
(excepting  such  as  relate  to  the  city  of  London,  T< 
naries,  and  the  Cinque  forta),  are  repegled,  and 
Biich  acta  are  to  be  subject,  and  all  dcncicQciea  are 
men  so  raised  are  to  serve,  according;  to  thii  act. 

The  substance  of  staL  42  Geo.  II  I.  c.  90,  and  o 
passed  to  amend  or  vary  its  provisions,  it  is  endeav 
the  following  heads  :^ 

1.  Appointment  of  the  LieulenanU,  Drptiig  Zi. 

olAert,for  Execution  of  the  Service,  803. 

2.  Number  of  Men  to  be  raited  in  the  reipeetim 

3.  Supplementary  and  Siipernuaerarif  Militia,  i 

4.  Iituing  Pmeptt  to  return  Liift,  809. 

5.  Returning  and  Settling  the  Litli;  Appeait  t 

813. 

6.  Proportioning  the  Number!  in  the  tceeral  H\ 

7.  Balloting,  814. 

8.  Exemptiont  from  Serving  in  the  Militia,  816, 

9.  Swearing  and  Enrolting  Subitifutet,  ^..  818 
10.  Enlitling  and  Beating  up  for  Volanteer*,  82! 
U.  Forming  and  Officering  of  Militia  Rtgimenln, 

12.  Trairung  and  Exerciie,  B28. 

13.  Arm*  and  Aecoulrementi,  832. 

14.  Clothing,  Pay,  and  AUowaacei,  S32. 

15.  PrieHegei  and  Exemptiont,  M\. 
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The  MilUia. 
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MILITIA. 


(1)  ftppoitttmint  of  ZifuUttantjs,  Beputs  ZUutinantjs,  ®flieet5(, 

anl)  otibet)S»  tot  lExecution  of  X^t  JIbnbice. 

The  King  shall  appoint  lieutenants  for  the  several  counties,  ridings,  and 
places,  with  full  power  to  call  together,  arm,  array,  and  cause  to  be  trained 
and  exercised,  such  persons,  and  in  manner  as  hereinafter  directed,  once  in 
every  year;  and  sucn  lieutenants  shall,  from  time  to  time,  appoint  twenty 
or  more  such  persons  as  they  shall  tliink  fit,  if  so  many  can  be  found;  if  not, 
as  nianv  as  can  be  found,  being  qualified  as  hereinafter  is  directed,  and  liv- 
^  hig  within  their  respective  comities,  ridings,  and  places,  to  be  their  deputy 
'  lieutenants,  (the  names  of  such  persons  having  been  &^t  presented  to  and 
approved  by  his  Majesty),  and  shall  also  appoint  a  proper  number  of  colonels, 
lieutenant-colonels,  majors,  and  other  olfacers,  qualified  as  hereinafter  di- 
rected, to  train,  discipline,  and  command  the  persons  to  be  so  armed  and 
arrived,  according  to  the  rules  hereinafter  mentioned ;  and  shall  certify  to 
his  Majesty  the  names  and  ranks  of  all  such  officers  so  to  be  appointed;  and 
^  if  his  Majesty  shall,  within  fourteen  days  after  such  certificate  shall  have 
'  been  laid  before  him,  signify  his  disapprobation  of  any  of  such  persons,  it  shall 
'•  not  be  lawful  for  the  said  lieutenants  to  grant  a  commission  to  any  person  so 
k.  disapproved,  but  commissions  shall  be  granted  to  all  such  who  snail  not  be 
so  diwpproved;  and  the  officers  so  appointed  for  the  militia  shall  rank  with 
the  officers  of  his  Majesty's  regular  forces,  as  youngest  of  their  rank.     By 
Btat  42  Geo.  III.  c90,  s.  2  and  5. 
^       When  the  lieutenant  shall  be  out  of  the  kingdom  of  Great  Britain,  or 
?  there  shall  be  none,  the  King  may  authorize  any  three  deputy  lieutenants 
^  to  grant  commissions  on  any  vacancy  that  shall  Uien  happen,  and  to  do  all 
<  other  things  which  might  have  been  done  by  the  said  lieutenant.  Sect  3. 

By  the  stat.  46  Geo.  III.  c.  90,  s.  45,  any  lord-lieutenant,  with  the  ap- 
'  probation  of  his  Majesty,  is  empowered  to  appoint  any  deputy-lieutenant  to 
'   act  for  him  \»ithin  the  county,  as  lieutenant  thereof,  dunng  the  necessary 
and  unavoidable  absence,  sickness,  or  other  disability  of  such  lord-lieuten- 
,  ant,  and  no  longer,  and  to  appoint  any  deputy-lieutenant  to  act  as  lieuten- 
ant of  any  division  of  such  county. 

And  by  the  55  Geo.  III.  c.  65,  s.  9,  in  case  of  the  illness  oc  absence  from 
any  county,  of  the  lieutenant  thereof,  the  vice-lieutenant,  being  authorized 
for  that  purpose  by  the  lieutenant,  is  empowered  to  grant  commissions  to 
officers  to  serve  in  the  militia  of  such  county,  upon  any  vacancy  which  shall 
,  then  happen,  in  like  manner  as  the  lieutenant  thereof,  and  to  do  all  acts 
which  may  be  lawfully  done  by  the  lieutenant 

By  42  Geo.  III.  c.  90,  s.  4,  no  commission  of  any  deputy-lieutenant,  nor 
any  commission  of  any  officer  in  the  militia,  granted  by  any  lieutenant  or 
deputy-lieutenant,  shall  be  vacated  by  the  revocation,  expiration,  or  discon- 
tinuance of  the  commission  by  which  the  latter  were  appointed. 

By  sect.  6,  every  person  so  to  be  appointed  a  deputy-lieutenant  or  officer, 
(except  for  Cumberland,  and  the  other  counties  and  places  as  hereinafter 
mentioned),  shall  be  seised  or  possessed,  either  in  law  or  equity,  for  his  own 
use  and  benefit,  in  possession,  of  a  freehold,  copyhold,  or  customary  estate 
for  life,  or  for  the  life  of  his  wife,  she  having  a  freehold,  copyhold,  or  custo- 
mary estate  for  her  life,  or  for  some  greater  estate,  or  of  an  estate  for  some 
long  term  of  years,  determinable  on  one  or  more  life  or  lives,  in  manors, 
messuages,  lands,  tenements,  or  hereditaments,  in  England,  Wales,  or  the 
town  of  Berwick  upon  Tweed,  of  the  yearly  value  of  200/.,  or  shall  be  heir 
apparent  of  some  person  in  like  manner  possessed  of  the  yearly  value  of 
400/.;  a  colonel,  to  the  yearly  value  of  1000/.,  or  heir  apparent  to  the  year- 
ly value  of  2000/.;  a  lieutenant- colonel,  to  the  yearly  value  of  600/.,  or  heir 
apparent  to  the  yearly  value  of  1 200/. ;  a  major,  to  the  yearly  value  of  400/., 
or  heir  apparent  to  the  yearly  value  of  800/.;  a  captain,  to  the  yearly  value 
of  200/.,  or  heir  apparent  to  the  yearly  value  of  40^/. ;  or,  he  shall  be  a 
younger  son  of  some  person  who  shall  be,  or  at  the  time  of  his  death  was, 
possessed  of  a  like  estate  of  the  yearly  value  of  600/. ;  a  lieutenant,  to  the 
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By  «ect.  7,  in  the  counties  of  Cumberland,  F 
WeBtmoreland,  and  Rutlnnil,  ond  in  evorj-  coiinn' 
QualilicalioDS  slmll  be  as  follow,  and  of  the   lii.e 

A  deputy-lifiitpnatit'H  sliall  be  of  the  yearly  vnliu 
heir  apparent  Ui  an  eitate  of  the  yearly  valuu  of  i 
yearly  value  of  600/.,  or  he  sliall  be  heir  npparen 
1200?.;  a  lietitcnant-colnnerx  or  majnr-eiimmaiidati 
value  of  4011/.,  or  h«  shall  be  heir  e]>parent  to  the 
iiiajiir'a  shall  be  of  the  yearly  value  ul  2001,,  or  he  i 
the  yeaiiy  value  of  100/. ;  a  captain's  Bhall  be  of  tli 
or  he  Khali  be  sim  nf  a  person  who  shall  bo,  or  i 
vaH,  iHMiiesaed  <if  a  like  estate  nf  the  yearly  value 
shall  be  of  the  yearly  value  of  30/.,  or  a  personal  ca 
of  000/.,  or  real  and  personal  together  of  the  value  ' 
the  son  of  a  penon  who  shall  be,  or  at  the  time  of  I 
of  a  like  estate  nf  the  yearly  value  of  00/.,  or  a  f 
the  umouut  of  1200^,  or  a  real  and  personal  estnt 
of  2)00/.,-  an  ensign's,  of  tlie  yearly  value  of  201 
alone  to  the  amount  of  300/.,  or  real  and  peraoi 
hie  of  GOO/.,  or  he  shall  be  the  son  of  a  person  who 
of  his  death  was,  possessed  of  a  like  estate  of  the  yc 
personal  estate  alone  to  the  amount  of  600/.,  oi 
getlierof  tlie  value  uf  1200/.,-  of  idl  which  respectJT 
tar  the  qualilieations  of  lieutenants  and  ensigns),  on 
the  respective  counties  or  places  iu  which  such  offici 
appointed  to  serve. 

J)y  seel.  8,  in  the  isle  of  Ely,  a  deputy-Iioutei 
yearly  value  of  130/.,  or  he  shall  be  heir  apparent 
300/.',-  a  captain's  shall  be  of  the  yearly  \idue  of  I( 
apparent  to  the  yearly  value  of  300/.,  or  he  shal! 
some  person  who  shall  be,  or  at  the  time  of  bis  deR 
like  estate  of  the  yearly  value  of  300/. ;  a  lieutenant 
value  of  30/.,  or  jtcnonat  estate  to  the  amount  ul 
son  of  some  person  who  shall  be,  or  at  the  time  of  hit 
a  like  estate  of  the  yearly  value  of  GO/.,  or  pcnani 
of  12U0/. ;  an  ensign  s  shiill  be  of  the  yearly  value  ofS 
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where  no  lieutenant,  the  chief  magistrate  shall  appoint  the  deputy-lieuten-    AFroiNTMEMT 
ants,  and  also  the  officers  of  the  militia,  whose  number  and  rank  shall  be      ^^  lieute- 
proportionable  to  the  number  of  men  which  such  city  or  toMm  shall  raise  as      kants,  ftc 
mevr  quota  towards  the  militia  of  the  county  to  which  they  are  united  for  ^  Oeo,  3,  c.  9u. 
«uch  purposes ;  and  all  powers  and  provisions  made  with  respect  to  coun- 
ties at  large  shall  take  place  in  the  said  cities  and  towns.     And  the  qualifi- 
cation for  a  deputy-lieutenant  shall  be  150/.  a-year  as  aforesaid,  or  a  pei^ 
■cmal  estate  alone,  or  real  and  personal  estate  together,  to  the  amount  or 
3000/.    Field  officer  300/.,  or  personal  estate  alone,  or  real  and  personal 
together,  to  the  value  of  500o£     Captain  150/.  a-year,  or  personal  estate 
alone,  or  real  and  personal  together,  to  the  value  of  2500/.  Lieutenant  30/. 
ft-year,  or  personal  estate  of  750/.     Ensign,  20/.  a-year,  or  personal  estate 
€»f  400/.     One  half  of  all  which  real  estates  (except  those  for  the  qualifica- 
tion of  lieutenants  and  ensigns),  shall  be  within  such  city  or  town,  or  with- 
in the  county  to  which  such  city  or  town  is  united  for  the  purposes  aforesaid. 

By  sect  10  it  is  provided,  that  the  immediate  reversion  or  remainder  Ofetutctinrarer- 
of  and  in  manors,  messuages,  lands,  tenements,  or  hereditaments,  which  •***"  **  remainder, 
are  leased  for  one,  two,  or  three  lives,  or  for  any  term  of  years  determinable 
€n  the  death  of  one,  two,  or  three  lives,  on  reserved  rents,  and  which  are 
to  the  lessees  of  the  clear  yearly  value  of  300/.  shall  be  deemed  equal  to  an 
estate  hereinbefore  described  of  the  yearly  value  of  100/.,  and  so  m  propor- 
tion. 

By  sect  11,  also  a  person,  either  at  law  or  equity,  for  his  own  use  and  Fortcnaotoryesn. 
ben^t,  in  possession  of  an  estate  for  a  term  originally  granted  for  twenty 
years  or  more,  of  an  annual  value  (over  and  above  ab  rents  and  chaiges 
Myable  in  respect  of  the  same)  equal  to  the  value  of  such  an  estate  as 
u  required  for  the  qualification  of  a  deputy-lif utenant  and  commissioned 
officer  respectively,  and  situate  as  aforesaid,  shall  be  deemed  sufficiently 
^piaHfied. 

Sect  12,  but  no  person  shall  be  appointed  a  deputy-lieutenant,  or  to  NocommiMion 
a  hieher  rank  than  that  of  lieutenant,  until  he  shall  have  delivered  in  to  the  J^JI^  tegmted 
cleik  of  the  peace,  or  (in  his  absence)  his  deputy,  a  specific  description  in  wSa  the  auallllai- 
imting,  signed  by  himself,  of  his  qualification,  stating  the  parish  in  which  •***  Uddivewd. 
the  estate  which  forms  such  qualification  is  situate :  and  the  clerk  of  the 
peace  shall  transmit  to  the  lieutenant  a  copy  of  such  description ;  and  no 
commission  hereafter  granted  for  a  higher  rank  than  that  of  lieutenant,  shall 
be  valid,  unless  it  be  declared  in  the  commission  that  such  officer  hath  so 
delivered  in  his  qualification. 

By  sect  13,  the  clerk  of  the  peace  shall  enter  the  qualifications  so  QualifiauioD  to  be 
transmitted  to  him  upon  a  roll  to  be  kept  for  that  purpose,  and  cause  to  be  SjjSi*"  '*'* 
inferted  in  the  London  Gazette  the  commissions,  in  like  manner  as  com- 
missions in  the  army  are  published  from  the  war  office ;  and  the  expense  of 
such  insertion  shall  be  paid  by  the  treasurer  of  the  county ;  and  the  clerk  of 
the  peace,  or  his  deputy,  shall,  in  January,  yearly,  transmit  to  one  of  his 
Majesty's  principal  secretaries  of  state,  a  complete  account  of  the  qualifica- 
tions;   and  every   deputy-lieutenant  and  commissioned    officer  shall,   at  Deputy-Ueuten> 
some  general  quarter  sessions  of  the  peace,  or  in  one  of  the  Courts  of  re-  Sukethe*"Su. 
cord  at  Westminster,  within  six  montris  after  he  shall  have  accepted  his 
commission,  take  the  oaths,  and  make  and  subscribe  the  declaration  as  di- 
rected by  Stat  1  Geo.  I.  c.  13,  and  also  take  the  oaths  prescribed  by  stat 
36  Geo.  III.  c.  53,  as  other  persons  qualifying  for  offices  (unless  he  have 
done  it  before). 

Sect  14  enacts,  that  every  deputy-lieutenant,  colonel,  lieutenant-colo-  Pauatyooper- 
nel,  or  majors,  acting,  not  so  qualified  or  not  having  delivered  in  such  de-  J^JJS^JJi^****  *~ 
oeription  as  hereinbefore  required,  shall  forfeit  200/.;  and  every  captain 
lOOi. ;  the  proof  of  his  quaufication  to  lie  on  the  party  against  whom  the 
action  is  brought ;  provided,  however,  that  a  peer  of  the  realm,  or  his  heir  SxceptSon  in  fti- 
apparent,  may  act  as  deputy-lieutenant,  or  a  commissioned  officer,  within  the  ▼our  of  peen. 
county  or  place  wherein  he  shall  have  some  place  of  residence,  although  he 
may  not  have  the  same  qualification,  and  need  not  leave  his  qualification 
with  the  clerk  of  the  peace. 
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800  inilttani  JLaba. 

AFPDisTMf.'iT         A  captain  in  tlic  militiu  receiving  hii  jiay  nnd  <M>iitin)^iit  a 

or  LiECTO      fi)rc  hi*  qualitiunlinn  wnx  prnncdj-  aulhcnticiiled,  i«  not  r^rcHli 

m^^T■^.  &c.       dircclod  by  the  militia  act  nflhc  42  Qea.  III.  c.  90,  to  bf  oxe 

tiv,ta.3.t.»i.       tnins,  «>  as  to  bring  llini  williin  the  pclinlty  of  the  1  tth  clntlte 

of  siicli  \My  and  dlowancM  not  being  jirovidtfd  for  bv  tbat  >ti 

any  olbtT  limit  acta  uf  militnrv  dinciphuc  were  intended  to  be : 

IlobiBM)n  t/iii  tam  v.  Garlhltaite,  il  Katt,  29o. 

Seel.  IT,  bin  Miijmty  may  Ritciiify  his  pleaniTi?   to  the  titnl 

nil  or  any  di'inity-lieuicn^ntu  and  otlict^r*,   and   ibeiviip 

.  Hlinll  fiirthwitli  a]>point  other*  in  their  olead. 

I'nunty  iirutMi-  By  sect.  18,  HUch  lieutenant  shall  from  time  to   time  appu 

ioa|i|nini?i«k7     thejcenernl  inci'tinf!*  to  Ih>  holden  as  hcrcinufter  diroctod:  and 

arihcirmmiivck     Bueh  di-rk  if  he  HhiiU  think  lit,  and  appoint  another ;  and  the 

tenants  within  tlii'ir  renpeetive  aiibdi visions,  or  the  ninjor  pan 

sent  al  aiiv  anbdiviniiin  mculin^,  Hhall  also  from   time  lu  tiv 

clerk  for  tlieir  gubdiviaionn,  and  may  displace  him  if  they  thin 

point  another. 

s>m>iirT>t«rto       And  by  the  rA  Geo.  III.  c.  81,  8.  3,  it  is  enacted.  That  it  i 

ISd'"wIS?h'f^    f"'  '""''  '''*  secretary  at  war  for  the  time  being  to  re<iuiTe  and 

sfter  ijiiKiUiiiiJ  Id    perB<inB  wlio  shall  be  appointed  to  the  situation   of  clerkii  o 

giinmiiiij.  nioetiiigs  after  the  passinE  of  this  art,  security  by  bond,  in  sii 

him  shall  seem  reasonable,  with  two  siithcient  aurotioH  for  the  ( 

of  the  trusts  rcpuiied  in  Ihinii,  and  fur  the  duly  payinff  and  ac 

according  to  law,  all  sums  of  money  which  shall  come  to  ill 

clerks  uf  subdivision  meetings )  and  no  apjMintnieiit  of  aiiv 

the  pasiun);  of  this  aet  shall  br  j^uod  or  valid  till  sii<;h  security  :i} 

and  ever}'  penuiu  so  tippointed  us  aforesaid,  and  acting  a^i  a  i 

divixion  meetinpi,  without  having  lirHI  given  such  Meeiiriiv 

■hall  forfeit,  for  any  tinic  he  shall  so  act  before  liaving  ya\ 

curity,  the  slim  of  100/.,  together  with  tbi'  anioiuit  of  all  nioiie; 

have  been  paid  to  him  us  sitch  clerk  of  Hnbdiviaioii  meetings  ax' 

By  Stat.  43  Geo.  III.  c.  90,  s.  (17,  hi  all  ca»o^    in  Iho  excel 

aet,  wlK'n  any  niiitler  or  thing  is  directed  to  be  inipiiriil  »{ 

llpnn  iNitli,  iH'fove  any  lieiitvlinnt,  <li'[Hity-lieulenniit.  or  jn-liii . 

iiri'  li<T<-bv  authiiriziil  tn  iidiiiiiiistiT  snili  iiiilli  :   mid  ii':!  i.tti.i 

tiiken  111  imrsiiitMiT  of  (hi.  iiol  »liiill  W  udniinisti'n d  liv  iinv 

di'imlv-iiiiilriiuiil. 

Bv'm'.I.  171,   till-   i.r<ivi-:i.>iis   c.r  sliil.   -H    (ir...    II.  ,-.   11.   I 
jiistiVvs  iiK^rc  safr  in  lli.>  exmilion  of  llieir   o)ii>-f,    shall   ivl.ii 


(2)  Xumbtt  of  iWcn  to6t  i:«i«tli  in  tftt  tespfctibe  C 

liv  Ihe  12(ieo.  III.  c. !)(),  s.  lit,  (he  iinmber  of  private  in.-n 

e\.'iiisiv<>  of  the  phii'es  .-xcepled)  ^hall  lie  as  foll.itvs:— 


IP; 


rlh,>f<.nn(y  <if/i.'.i/iir(/. 

..    :ii 

'^i'                                              -o. 

.■./.■r.wilhthecitv»ndcmi 
V  1.1'  the  eitv  111'  (V<r'.</--r  ■ 
-'„„■„//....'. 

■-       IS 
. .      UK, 

"*^r.    wit),   ll„. 
ity  ..f  il„.   ,.i,y 


■  dtvi.f/;,.v/.T .... 

ilh  'the    lonn    .ind 
irt)iet.»vn.if/'W.- 
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with    the  city  and 
^  of  tlie  city  of  Lin- 

'X   (exclusive   of  the 

hamlets) 

th 

with    the   city  and 
'  of  the  city  of  Nor- 

*       •••*«•«•••••••#•• 

plan 

herlandy     with     the 

and    county   of  the 

of    Newcasile-upon- 

ind  town  of  Berwick- 

Vweed 

am,  with  the  town 
)unty  of  the  town  of 
gfiam 


1368 

3038 
280 


1209 
724 


j/on,    with  the  town 
►unty  of  the  town  of 

mpton •  • 

with   the   city   and 
of  the  city  of  Lich- 


649 


564 

603 

83 

991 

1556 


850 


1133 

1042 

1336 

803 


Warwick,  with  the  city  and 
county  of  the  city  of  Co- 
ventry   •  • 

fVesimorland • 

Worcester,  with  the  city  and 
county  of  the  city  of  tVor- 
cester    

WilU 

Yorky  West  Ridmg,  with  the 
city  and  county  of  the  city 
of  For* 

North  Riding  

East  Bidingy  with  the 

town  and  county  of  the 
toMm  of  KingsUmrupon- 
HuU  

Anglesea 

Brecknock   

Cardigan  

Carmarthen^  with  the  county 
borough  of  Carmarthen  •  •  • 

Carnarvon  

Denbigh   

FUnt   

Glamorgan 

Merioneth 

Montgomery 

Pembroke^  with  the  town  and 
county  of  the  town  of  Ha- 
verford  West 

Radnor 


NUMBER  OP 
MEN  RAUEn. 


853  42Geo.3.c9(». 

243 


616 
917 


2429 
911 


564 
128 
204 
244 

405 
128 
344 
201 
403 
121 
279 


201 
140 


Total 


40,963. 


t.  20,  such  numbers  shall  continue  to  be  the  respective  quotas, 
25th  day  of  June,  1805,  and  thence  until  other  quotas  shall  oe  ap- 
y  his  Majesty's  privy  council,  in  manner  hereinafter  directed;  and 
2i\\e  quotas  that  shall  at  or  after  the  expiration  of  the  said  first- 
d  period,  and  also  from  time  to  time  at  or  after  the  expiration  of 
cessive  ten  years  after  such  period,  be  so  appointed  by  the  privy 
hall  from  the  appointment  thereof  continue  until  other  quotas  shaU 
ited. 

t.  38,  the  privy  council  shall,  on  or  before  the  25th  of  June, 
i  from  time  to  time  at  the  expiration  of  every  succeedins^  period  of 
,  take  into  consideration  the  number  of  men  fit  and  liable  to  serve 
litia,  and  shall  forthwith  ascertain  and  fix  the  number  of  men  who 
the  next  succeedlne;  ten  years  serve  for  each  county,  as  near  as 
»y  the  proportion  that  the  number  of  men  fit  and  liable  to  serve 
-  to  the  wnole  number  of  men  by  this  act  directed  to  be  raised; 
transmit  the  numbers  so  fixed  to  the  respective  lieutenants,  and 
ice  of  the  same  to  be  thrice  printed  in  the  London  Gazette. 
;.  39,  and  where  the  number  so  fixed  shall  be  greater  than  the 
iota,  the  lieutenant  for  such  county,  together  with  any  two  or 
iity-lieutenants ;  and  on  the  death  or  removal  or  in  the  absence  of 
lant,  any  three  or  more  deputy-lieutenants  shall,  at  a  general  meet- 
holden  for  that  purpose,  appoint  what  number  of  mibtia  men  shall 
each  hundred,  rape,  lathe,  wapentake,  or  other  division  within 
ity,  and  the  additional  niunber  to  make  up  the  whole  number  so 
I  be  provided  in  the  same  manner  as  other  men  are  by  this  act  to 
sd ;  and  all  the  additional  men  so  provided,  or  their  substitutes, 
ill  volunteers,  shall  take  the  oath  by  this  act  required  to  be  taken, 

o  o  o2 


Such  numben  to 
continue  the  quota* 
untU  June  85.1805. 
and  thence  untU 
other*  ahall  be 
settled. 


The  privy  anxotXi, 
by  June  85.  lOUff. 
and  every  ten 
year*  after,  tolUt 
the  quota. 


Where  the  number 
fixed  ihaU  be 
neater  than  the 
lonner  quota,  the 
general  meeting 
ihall  appoint  what 
number  shall  be 
chonen  for  each 
division; 


808  iHaftmeVato. 

HOMiBK  Of      ntd  tbaU  be  enwlltd,  w  lign  thrir  coucnt  to  aem  u  dw  miEl 

Miw  fcAiwP-     mliiliiiiliiillijrhiurt  anl  in  i« f  iiftiMl  Aalllii  ■ 

tt<mi.&«&       POMltiM  in  like  ctMi  inflicted  by  thii  act:  pnnidM  thai  «lw 

nlvfcaatte         dct  to  fixed  ihaO  be  leM  than  the  former  qnotn  of  lodcaiiii^i 

°™S!?^fi^,    lieutenant*,  together  with  any  two  or  mora  depa^meotcBanti^ 

ibcncmbT         dcatfa  or  remonl,  or  in  IheabaeDce  of  dte  Ucutoiant)  ai^  d 

^""^  deputy-lieutenanU  ihall,  at  a  general  meetiii^  to  be  bdd  tar  A 

diimin  to  their  own  homei,  n  ballot  proportional^  ontef  eai 

Mwdkn^        lo  many  men  ai  shall  exceed  the  nnmbcr  ao  fixed;  and  tboaei 

uaUtioiRTn        ihall  remain  liable  to  Nrre  in  the  militia,  and  ehall  mhu  anyei 

for  the  coun^  from  die  militta  of  which  th^  ehall  Iwtc  bea 

whenever  called  npon  to  lo  do,  for  the  pwrpoae  of  at^pnljii^  «a 

mnaiiieiniti  andflieaamBarfall  ao  diawiiaeed  alwilhcentti 

aaa  the  depa^Uentaianta  tball  cauae  the  nten  neeeauij  tar  an 

vacandee  that  mn  dieteaAer  ante,  to  ba  beUoted  fiir  out  of  td 

■oaa  oecanen  ahall  require,  to  kog  a*  any  oantained  m  and 

found  fit  to  n^y  tocfa  Taeanciat;  and  erei?  penoa  ao  baHolei 

notbeunfitby  reaaonofticknettcrbo^  m^nlitj,  ahaUaetvi 

Hda  upon  the  conditiona  and  for  dM  reaaainder  of  the  tfane  fi 

■haU  have  engaged  to  terra  before  be  wat  ao  dtamiaaed;  and  aa 

d  in  any  atki^  Hat  that  can  be  found  fit  duD  \j 


aniplied 
ahafibe 


2^ 


be  raited,  choaen,  and  halloled  for  in  manner  i 
The  67  Geo.  III.  c.  57,  a.  3  enaett,  that  hia  Huea^  n 
raet  that  the  quotoortbe  tereral  connliea  and  jdaoaaahalf  be 
and  fixed  by  the  nivy  eoondl  before  the  ex|riratioa  of  i^  nexl| 
in  ataL  43  Gea  III.  c  90,  fin-  aaeartaining  aiid  aettling  aod)  «• 
tocb  prneecdtngt  are  to  be  had  for  apptraoning  the  eame  and  a 
thereto,  aa  if  audi  quota*  bad  been  fixed  at  any  period  tpta 
aaidact 


(S)  £«p)iIniitiitBr]i  wb  Biiptammmrs  ^ilfH 

MofiBTuion  By  the  42  Geo.  III.  c.90,  b.  146,  in  aae  of  invasion,  or  d 
■tiw'nw'liila!.  d^ng^''  thereof,  and  of  rebeUion,  the  King  may  (the  occaiioe 
commimicsted  to  Parliament  if  aittitig,  or  declared  in  council  i 
by  proclamation  if  there  be  no  PHrlinnient  titling),  by  his  proclt 
der  and  direct,  in  addition  to  the  number  of  men  rrauirMl  tober 
this  act,  any  number  of  men  not  exceeding  one  half  of  such  nn 
laieed  and  enrolled.  And  all  the  proviiions  of  this  act  relatiTc 
litia  are  to  be  applicable  to  the  ratrang,  training,  and  exeRnn; 
the  embodying  and  calling  out  into  actual  service  the  *up 
militia, 
iija^^br  By  sect.  148,  nrhciicver  his  Msjesty  shall  deem  it   expedies 

.  J  ^^^  ^j,  ^^^  supplementary  militin,  he  shall  hy  proclamation  d 

I.  reduction,  and,  if  it  ibnll  be  then  embodied,  shall  disembody  tl 
any  number  of  private  men  eqnal  thereto,  whether  siich  men 
and  enrolled  in  pursuance  of  any  proclamation  for  raising  tlie  aup 
militia,  or  were  enrolled  before  and  serving  at  the  time  of  the  ta 
of;  and  the  jirivnte  men  so  disembodied,  or  so  many  of  them  ai 
been  enrolled  and  not  embodied  at  the  time  of  nich  proclanv 
nevertheless  remain  liable  to  serve  for  their  respective  periods  of 
end  shall,  during  such  periods,  supply  all  the  vncaiieica  that  b 
the  places  for  which  they  shall  have  been  so  enrolled,  whenever  i 
so  to  do;  and  the  depuly-licutenanls  Bhalt  cause  any  man  that 

3uired  for  supplying  nny  vacancy  in  the  established  militia,  to  be 
)e  respective  classes,  or  bnlloted  aa  the  case  may  require,  accov 
provisions  of  this  act  relating  to  the  taking  men  for  the  militia  ft 
until  all  so  remaining  liable  and  fit  to  serve  shall  have  aupplied  ■ 
ctes ;  provided,  that  no  ballot  shall  take  place  for  nuaing  any  n 
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ply  any  vacancy  that  may  arise  from  any  jparish  or  place  so  long  as  the  same     supplemen- 
can  be  supplied  from  any  men  then  enrolled  for  such  parish  or  place,  that       tary  &c. 
shall  remain  liable  and  be  fit  to  serve,  and  that  no  man  so  remaining  liable       militia. 
shall  be  called  upon,  or  be  liable  to  supply  any  vacancy  arising  for  any  other  49  Oto.  3,  c.  90. 
parish  or  place  tnan  that  for  which  he  shall  be  originally  enrolled  unaer  this 
act;  nor  snail  such  man,  so  remaining  liable  (during  such  time),  be  capable 
of  being  enlisted  into  his  Majesty's  regular  forces. 


(4)  Ittttuittg  llfixHt9t%  to  return  Hm. 

o.  III.  c.  90,  s.  21 ,  general  meetings  of  the  lieu 
holden  in  some  principal  town ;  to  consist  of  the  lieutenant,  together  with  ^?,^LPfjwt 


By  the  42  Geo.  III.  c.  90,  s.  21 ,  general  meetings  of  the  lieutenancy  shall  be  Ranilatiom  for 
»lden  in  some  principal  town ;  to  consist  of  the  lieutenant,  together  with  S^ffajLPpE?.- 
two  deputy-lieutenants  at  the  least,  or  (on  the  death  or  removiu,  or  in  the  teaaoc^ 


absence  of  the  lieutenant)  of  three  depu^-lieutenants  at  the  least;  and  one 
such  general  meeting  shall  be  holden  annually,  upon  the  last  Tuesday  which 
I      than  happen  before  the  tenth  day  of  October  in  every  year,  or  earlier  if  oc- 
casion shall  require ;  and  such  lieutenant,  together  with  any  two  deputy- 
lieutenants,  or  (on  the  death  or  removal  or  in  the  absence  of  the  lieutenant) 
t      three  depuhr-lieutenants  may  summon  other  general  meetings  on  any  days 
to  be  fixed  oy  such  summons,  of  which  days  and  the  places  of  holding  such 
meetings,  notice  shall  be  given  in  the  London  Gazette,  and  also  m  any 
I      weekly  newspaper  usually  circulated  in  the  county,  riding,  or  place,  four- 
,     teeti  days  at  least  before  the  days  appointed  for  such  meetings;  and  the  ex- 
^     pense  of  all  notices  shall  be  paid  by  the  treasurer  of  the  county ;  and  if  any 
p     annual  or  other  general  meeting  shaU  not  be  attended  by  the  lieutenant  and 
two  depuhr-lieutenants,  or  by  three  deputy-lieutenants,  the  lieutenant,  or 
*     any  one  deputy-lieutenant  attending,  may  adjourn  the  same  to  any  other 
',     time,  and  to  any  place  within  such  county;  and  in  case  no  deputy-lieutenant 
shaU  attend  at  the  time  and  place  appointed  for  the  next  meeting,  then  the 
derk  of  the  general  meetings,  or  his  deputy,  shall  adjourn  such  meeting  to 
any  other  time,  to  be  holden  at  the  same  place. 
I         By  sect  22,  meetings  of  the  deputy-lieutenants  within  the  subdivisions  Subdivision  meet- 
of  their  respective  counties,  &c.,  shdl  be  holden  as  hereinafter  directed,  JJ£Su**** 
which  subdivision  meetings  shall  consist  of  two  deputy-lieutenants  at  the 
least:  provided  that  where  two  deputy-lieutenants  do  not  attend,  one  de- 
puty-lieutenant and  one  Justice  may  do  all  things  directed  to  be  done  by 
deputy-lieutenants  at  subdivision  meetings. 

By  sect.  23,  the  respective  clerks  of  the  subdivision  meetings  shall,  as  ricrk  to  give  no- 
aoon  as  conveniently  may  be  after  any  such  meeting  shall  have  been  appointed,  ^JtaS!*"*''***" 
give  notice  in  writing  of  the  time  and  place  of  meeting  to  such  of  the  depu- 
ty-Ueutenants  resident  within  such  subdivision  as  he  conveniently  can,  and 
also  to  the  commanding  ofiicer  of  the  corps,  if  on  actual  service,  or  (if  not) 
to  the  colonel  or  other  commandant,  or  (if  he  be  absent  firom  G.  B.)  to  the 
next  commanding  ofiicer,  by  notice  addressed  to  the  adjutant,  and  an  ac- 
count of  the  several  days  fixed  for  receiving  Usts,  and  for  balloting  and  en- 
rolling the  men ;  and  shall,  as  soon  as  the  men  are  enrolled,  likevnse  trans- 
mit to  the  colonel  or  other  commandant,  or  to  the  commanding  ofiicer,  a 
fist  specifying  the  names,  trades,  and  usual  places  of  abode  of  all  such  men 
as  are  enrol&d;  and,  where  there  arc  substitutes,  the  names,  trades,  and 
places  of  abode  of  the  persons  in  the  room  of  whom  they  were  enrolled. 

By  sect.  24,  if  there  shaU  not  appear  at  any  subcfivision  meeting  two  Sufficient  number 
deputy-lieutenants,  or  one  deputy-lieutenant  and  one  justice,  the  clerk  of  the  *»*  •pp«ring- 
meeting  shall,  by  notice  in  writing  given  to  all  the  deputy-lieutenants  with- 
in such  subdivision,  or  left  at  their  respective  places  of  abode,  appoint  ano- 
ther meeting  to  be  held  within  fourteen  days  at  the  same  place,  such  notice 
being  given  five  days  at  the  least  previous  to  such  meeting. 

By  sect  25,  the  lieutenant  ana  deputy-lieutenants,  or  the  deputy-lieu-  Oenemi  meeting 
tenants,  at  every  annual  or  at  some  other  general  meeting  to  be  nolden  as  STtSon^m^Stogf; 
aforesaid,  shall  appoint  the  first  meetings  of  the  deputy-Ueutenants  within 
the  several  subdivisions,  which  said  first  meetings  snail  be  appointed  to  be 


I 


iii*<KJdi 


f. 


^,. 
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i>i!ii;i\o         held  at  eariv  after  the  tOth  of  October  in   evety  year  tn  convcnirn 

FHGCErT*.       Ih.',  i>t  nl  BUcli  other  tiuic  nx  may  be  most   expedient  for  carrying 

♦TSioTs, c.ni.      into  enecvitioii ;  and  they  may,  if  needfiil,  appomt  the  time  siid  |iia 

second  general  inec(ine<  and  ohHll  in\\e  rnit   their  orden  (a),  tu  il 

conHtubleB,  nr,  vhne  there  are  nunc  such,  to  some  other  oHicer  of  l] 

ral  liundreds,  or  other  divisions  witliin  iheir  rciijieotive  CMintiei^ 

anilonlfnta  ing  thcni  to  issue  an  order (6)  nnder  their  hands  to  all  conitableii 

ntun  ibu.  tilHcera  of  every  place  within  Iheir  respective  hundreds,  to  retun 

di'puty-heulcnnnts  at  their  fint  mibdivisioii  meeting,  fair  and  tmc 

(he  names  of  all  Hie  men  usually  and  at  that  tijne  direlling  within  t 

iqK-clive  parishes,  between  (be  nges  of  eighteen  and  forty-five  yean. 

CoMUUn.&ciD       By  Keel.  2<i,  such  constables  and  other  officent  requtreil  lo  reia 

iinMtKwmlAc    ''*'"'''  *'"'"•  "itlii"  fourteen  dnya  after  being  so  required,  give  or  Ui 

II?^J^iI^- iiu^  ■  tice  in  writing  (r),  to  or  for  every  oecupier  of  evcrj'  dwel1inf;-houw 

tcrrnn  ohuU  reude  within  the  Umitnof  the  places  for  which  thei 

welliiig-liouse,  or  where  snrh  dwelUng-houiM!  shall  he  dividi-d  I 

ferent  a|>.irtments,  nnd  occupied  distinctly  by  several  person*,  ihei 

for  the  uccupier  of  each,  to  jircpBrc  or  produce,  within  fourteen  day 

in  writins  to  tlie  best  nf  his  belief  of  the  Oiristian  and  miniamei 

man  reiodent  therein   between  the  ages  of  eighteen  nnd  furti'-lii'e. 

gtiishing  every  person  therein  claiming  to  be  exempt  from  Kerving,  t 

with  the  groimd  of  such  claim;  and  ever}' such   notice  shall  ment 

day,  thne,  and  pliicc  appointed  for  hesrine  appeals  within  meh  fubi 

by  persons  claiming  to  be  so  exempt ;  and  everj-  such  occiipii-r  thi 

sueli  iiutiee.  make  out  nich  list,  and  sign  and  deliFer  the  name  to  w 

stable  or  other  nfliccr:  and  if  any  occupier  shaU  neglect  or  reliLie  t 

!   iiul,  sign,  and  deliver  such  list  within  the  said  lime,  or  omit  any  pen 

ought  to  have  been  included,  ur  knowingly  moke  any  lalse  return,  h 

for  cveiy  such  ollcnec,  forfeit  not  exceeding  HI. 

Sect.  27.  Where  any  notice  shall  be  served  upon  any  occupier  t 
ijiiaker,   such  occupier  shall,  within  seven  dnyn   after   tlie  service  I 

iiriHlucc  to  the  officer  a  certificate  under  the  hands  of  two  or  more  re 
Hiiisekei'ijrRi  being  ([linkers,  nckuciwledgin;;  him  to  In-  nt"  llii-ir  uik 
nnd  ill  all  riiiih  i'n>ic»  siii'h  cimstnlilezi  nr  other  uttictTs  ^h:lll  iii:ik.-  ni 
llir  )H'rtciiis  linhU'  lo  liene  in  the  inilitia  rt'->idc]it  in  tin-  hoii>t<' 
<|iiak(T>^.  in  the  Knme  niniiner  as  is  dinilcd  by  this  uci  in  ca«>  <  w: 
tuniM  itri'  ni'l  niudc  tti  nueh  notiees. 
.  Uy  si-ct.  L'H,  thccoiistahlcs.  or  othi'rnfliccrH  of  everv  place,  ihall 
in  OI1I'  tiiiiiith  ntU'r  linving  di'Iivcred  siii'li  notirm,  mako  mil  amiiiHll 
and  tnu- list  (./(  of  the  iiiiiiirs  „f  all  the  men  usually  niid  ul  tiii 
ilwrlliiig  within  tbp  siiuio.  Iiiiwei-n  the  age*  iif  ciglitern  and  I-it 
iiM  HiOl  nf  ihiKc  uho  liii\p  not  iH  <if  thiKC  who  shall  lime  made  . 
liini  cir  Ijfc'ii  rptiLnied,  ili"fiiigiiMiiug  their  re«|H'ctivi'  ranks  atiJ  ■ 
lions,  and  those  who  have  made  retiimN  to  i^iii-h  nntii-es  iVoni  tli<i 
haw  neglected,  (mid  where  the  tnic  nniiies  nf  such  ]ivr^(iii-'  imihu'i 
ciinil,  their  common  appellation  shall  be  sullieii'iit ).  .iiul  [li-iin^i 
which  of  the  ])err«nii  so  relumed  hilxiiir  nnder  imy  inliiinin-  lik.lv  : 
pui'itillc  them  from  wniii^'',  niid  which  of  lliem  cl.iiiu  ici  he  c^iin; 
siTving,  and  on  what  acniunt,  and  shall  allix  a  true  ciipv  of  evi-rv  *i 
on  the  iliH>r  of  the  church  ur  clia|>i'l.  <ir.  (if  any  place  sfiall  have  n>' 
or  chajM'l  iM'longing  ihrreto),  on  the  diKir  i)f  the  church  or  ehaiiel  e 
(Mirisli  or  plaii'  ihcrelii  adjoining,  some  one  Sunday  morning  llirfv 
(hi'  Icnst  hi'fcire  the  meeting  Hi  which  such  n-luni  i.i  to  hi-  ninde,  ji 
jhiitiic  in  writing  iil  tlie  liiiitmii  of  the  said  coi>y  of  tile  day  and  be 
place  of  iiu'i'tiiig  for  hearing  npiH'iils,  and  ihat  all  ^wtvoiik  who  shal' 
tlit'iiiM'lvi's  aggrieved  mny  tlieii  a]>]ical.  and  that  no  np|ienl  will  hi-  ,\:u 
received:  and  sjiall  aftcrwnnis  iiinke  a  return  of  Mieh  Ii>i,  i>r  :i  in 
ihcreof,  lo  the  depllty'Iiculcliaiils  ol'thc  subdivision. 

{u)Nce(V.tm  (Xo.  I).  p<tl.    The  forin         (J)  Seethe  li.rm(N,.. -1  . ,. - 

i.  prewriln<l  liv  Ihc  M  Geo.  III.  i,  [tl.  h  prcwriWd  liy  ilit  16  tl.i.   |[1 

(4)  s™  form  iNo.  J),  /»»/.  l,ul  il  oill  ii.-i   prei-i^elv  ^cs.     * 

^^l  Sci-(.rt\n  VSa.?.V|mi(.  riMi'lmenl  in  iliii  s,ciii>'i, 
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^y  sect.  31,  if  any  person  shall,  by  gratuity,  gift,  or  reward,  or  by         issuing 

Sromise  thereof,  or  of  any  indenuiification,  or  by  menaces  or  otherwise,  en-        precepts. 
eavour  to  prevail  on  any  constable  or  other  officer  to  make  a  false  return,    ttz r — 

or  to  erase  or  leave  out  the  name  of  any  person  who  ought  to  be  returned  Knd»       biff  to 
to  serve,  he  shall  forfeit  50/.    And  if  any  person  refuse  to  tell  the  Christian  procure  fkbero- 
and  surname  of  himself  or  of  any  man  lodging  or  residing  within  his  house,  ^*^™*- 
or  thall  tell  a  false  name  to  any  constable  or  other  officer  authorized  by  this  toSlUieU ul^fc 
act  to  demand  the  same,  he  shall  forfeit  10/. 

By  sect  33,  it  is  provided.  That  if  any  chief  or  other  constable,  head-  Two  jutticet  may 
borough,  tithingman,  or  overseer  shall  be  a  quaker  (and  certified  to  be  so  Jf'*??!?'**^^?* 
by  two  quakers),  and  shall  neglect  or  refuse  to  perform  the  duties  required  couuiiieiu'     ^ 
by  this  act,  any  two  justices  acting  for  the  division,  in  all  cases  where,  iu 
their  judgment,  it  shall  be  expedient,  by  their  order  under  their  hands  and 
seals,  may  appoint  a  fit  person  to  be  deputy  to  such  quaker;  and  every  such 
deputy  shall  exercise  all  the  powers  and  iurisdictions  given  by  this  act  to 
such  officer  for  whom  he  shall  so  act,  and  shall  perform  all  his  duties  un- 
der the  like  pains  and  forfeitures. 

By  sect  34,  the  deputy-lieutenants  at  their  subdivision  meetings  may  Two  or  more 
add  together,  whenever  they  shall  think  it  necessarV)  any  two  or  more  pa-  pj«««  *nd  ji*t»  fcr 
lishes  or  tithings,  or  any  parochial  (a)  place  or  places   to  any  parish  or  addnlTagether. 
parishes,  tithing  or  tithings  adjoining  thereto,  for  the  purposes  of  this  act; 
and  may  also  add  together  the  lists  of  such  parishes  ana  places,  so  as  to 
make  the  choice  of  militia  men  by  ballot  withm  every  such  subdivision  as 
equal  as  possible :  and  where  any  parishes  and  places  so  added  together 
■fluall  lie  m  difierent  hundreds,  or  other  divisions  within  the  same  county, 
they  shall  direct  in  which  of  them  the  same  shall  be  considered ;  and  shall 
proceed  upon  such  lists  so  added  together  as  if  they  had  been  originally  re- 
turned for  one  parish,  or  for  the  parish  to  which  any  extra-parocnial  place 
shall  have  been  added ;  and  the  constables  or  other  officers  of  such  parishes, 
so  added  together,  shall  act  together  in  the  execution  of  this  act,  and  shall 
hold  their  meetings  in  the  parish  which  shaU  be  named  first  in  such  order 
of  deputy-lieutenants;  and  if  any  difference  shall  arise  between  the  officers   Deputy-lleuten- 
of  any  parish  or  place,  or  between  the  officers  of  different  parishes,  the  de-  SSaigreCTneniu  be^ 
puty-lieutenants  shall  at  any  subdi\ision  meeting  hear  and  determine  the  tween  parish  offl- 
same,  and  make  such  order  therein  as  to  them  snail  seem  meet;  and  such   ^^"* 
orders  shall  be  final  and  conclusive. 

^y  sect  35,  the  several  clauses,  regulations,  forfeitures,  and  provisions   Extent  of  this  set. 
in  this  act  shaU  extend  to  every  extra-parochial  place  added  to  any  parish 
as  fully  as  if  they  had  severally  been  expressly  applied  thereto;  and  where 
there  shall  be  an  extra-parochial  place,  or  other  place  wherein  no  constables 
or  overseers  of  the  poor  have  been  or  are  appointed  to  act,  the  respective 
eonstables  of  the  parishes  to  which  such  extra-parochial  or  other  place  shall 
have  been  added,  shall  act  for  the  same :  provided,  that  if  any  rate  shall  be   Rates  to  be  dis* 
to  be  made  for  any  such  parishes  and  extra-parochial  places  jointly,  it  shall   Su^jJctT*^*  '" 
be  distinctly  made  for  the  purpose  of  this  act     And  that  every  such  sepa- 
rate rate  shall  be  raised  in  the  same  manner  as  the  poor  rates. 

Sect  49  enacts.  That  if  any  two  or  more  deputy-lieutenants  at  any  Fraudulent  ap- 
subdivision  meeting  shall  receive  information,  or  suspect  that  any  person  P""****^!** 
inserted  in  any  list  and  described  as  an  apprentice  nas  been  fraudulently 
hound  in  order  to  avoid  serving,  they  may  inquire  into  such  binding,  and 
summon  witnesses,  and  examine  them  on  oath;  and  if  such  fraud  shall  ap- 
pear, they  may  appoint  such  person  so  bound  apprentice  to  serve  in  tne 
militia  of  the  place  for  which  such  list  was  returned,  if  there  be  a  vacancy ; 
if  not,  then  on  the  first  vacancy  that  shall  happen :  and  the  person  to  whom 
iuch  apprentice  sliall  be  so  boimd  shall  forfeit  10/. 

The  Stat  46  Geo.  III.  c.  91  enacts,  "  That  it  shall  be  lawful  for  his  Ma-  The  king  may  di- 
jesty,  at  any  time  after  the  passing  of  this  act  [July  16,  1806],  in  case  it  JSdreccMdingTo 
shall  appear  to  him  to  be  necessary,  to  direct  the  lord  lieutenants  of  the  se-  thin  act. 
veral  counties,  ridings,  and  places  in  England,  or  in  their  absence  the  vice- 


(a)  Sic.  It  should  seem  the  word  ought  to  be  extra  parochial. 


A 


\J. 


conit^  uf  Biich  lists  in  conipicuous  pinci-i.  According 

wild  act,  and  give  noticca  a»  therein  directed,  oT  the 

lur  hearing  appcalx  on  such  lists." 

Muriu  lo  •pcrLfy        Sect.  2  eiiHCts,  "  That  every  Mich  return  to  siicb  ; 

*  wJie^l«Mcd.      constablcii  or  other  officers  afuretuiid,  and  every  rehi 

uiidtT  lh<'  said  recited  net,  or  any  other  uct  rclatii 

niecifv  the  tlgcn  of  mid  other  particulars  rclnting   ti 

therein,  according  to  tlic  form  in  tlte  schedule  to  thi 

(A)  (a):  uild  when  such  rcttnn  shall  not  have  been  ini 

particubn  shall  be  specified  by  tile  cunatables  in  thi 

the  best  of  th«r  belief;  and  the  persona  so  rcttinied 

clerks  of  su1>division  meetings,  according  to  their 

virciiiQiiliinces,  in  the  form  and  in  the  cissaea  in  tlie  : 

ncxist,  marked  (B}(''),  and  shall  in  like  manner  be  < 

form  in  the  schedule  to  this  act  annexed,  marked  (( 

bo  mode  by  the  clerks  of  general  meetings  to  the  pri 

ijM.jntym»!r  Sect.  3  enacts,   "  Tlial   it  slinll  be  lawfiU  for  his 

ihriSnrncJ  mS  B'ven  by  one  of  his  principal  secrelariea  of  state,  t 

oihH  romu.        sons  to  be  retiinied  under  this  act,  or  any  net  relati 

be  nrrnnged  in  any  other  classes  as  to  age,  marriage 

cumslnnces,  and  to  require  returns  to  be  made  to 

clerks  of  general   and  subdivision  meetings  respecli 

nich  cTiuaes,  and  in  such  other  forms  as  his  Majesty 

please  to  direct." 

lj|j>»i^i»-         Sect.  4  enacts,  "  That  the  respective  ministers  ar 

lU  tn  uSSng"     overseers  of  the  poor,  and  other  parochial  ofRcera  ir 

It  IMS.  or  place,  shall,  and  they  arc  hereby  required,  to  aid  a 

fill  means  in  Iheir  povrer,  the  constables,  tithinKmi 

other  oificcrs,  in  making  out  the  lists  required  to  be  r 

this  act,  or  any  act  relating  to  the  militia,  in  their  re 

ings,  and  places." 

(MIuri  foi  hiM-        Sect.  5  enacts,  '■  That  if  any  snch  lists  shall  be  r 

gapprafa.  ^^  ^^^  lieutenants,  vice  or  deputy-lieutenants  as  ato 

direct  that  subdivision  meetings  sliall  be  appointed  to 

and  places  as  they  sluill  direct,  not  exceeding  one  nv 

to  the  high  constables  sliall  have  been  «o  issued  as  i 

poscof  bearing  appeals  thereon,  luul  for  correcting- au 
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RerUBNINO, 

(5)  Iflftiitnittg  anD  JbtttUng  X^t  %1%X% ;  ftppfaU  to  JbuiftDibijtion      &c.  list*. 

^eetittgft. 

By  the  42  Geo.  III.  c.  90,  s.  29,  if  any  person  whose  name  shall  be  in-  Penowagnfered 
■erted  in  any  list,  shall  think  himself  aggneved  thereby,  or  by  the  omis-  nuyapi^tonib- 
flion  of  any  other  names,  or  shall  claim  to  be  exempted  from  serving,  he  "*^'"°"»  "^ 
may  appeid  to  the  subdivision  meeting  appointed  for  hearing  such  appeals. 
And  any  two  deputy-lieutenants  shall  near  and  determine  the  same :  and  if 
the  same  cannot  be  heard  on  the  day  first  appointed,  they  may  adjourn  to 
any  other  days.    Their  determination  (if  only  two),  or  that  of  the  major 
part,  if  more  than  two  arc  assembled,  shall  be  final ;  nor  shall  any  appeal  be 
afterwards  heard  or  allowed,  or  any  exemption  claimed  or  admitted  on  be- 
lialf  of  any  persons  whatever. 

But  on  the  making  out  or  amending  of  any  lists  of  persons  liable  to  serve,   peniuty  on  ncy- 
every  person  who  shall  wilfully  neglect  to  appeal  at  the  time  appointed  for  lectlng  to  appeal, 
that  purpose,  shall  forfeit  for  every  offence  not  exceeding  20«.  nor  less  than 
5<.  at  the  discretion  of  any  two  or  more  deputy-lieutenants,  or  justices  or 
magistrates,  and  on  non-payment  thereof  be  imprisoned  at  their  discretion 
Ibr  any  time  not  exceeding  one  week.  43  Geo.  III.  c.  50,  s.  13. 

By  Stat.  42  Geo.  III.  c.  90,  s.  30,  on  the  days  and  at  the  places  so  ap-  coostabica,  &c.  to 
pointed  for  the  returns  of  the  lists,  the  constables  or  other  officers  shall  at-  ▼eruy  Usta'on 
tend  and  verify  the  said  returns  upon  oath ;  and  the  said  deputj-lieutenants,  ^^^£^t'  are'' 
or  any  two  or  more  of  them,  assembled  in  their  respective  subdivbions,  to  be  returned  to 
shall,  after  hearing  any  appeals  or  claims  of  exemption,  direct  such  lists  to  Sf ^JjSifL*"*^ 
be  amended  as  the  case  shall  require,  and  shall  also  direct  the  names  of  all 
persons  by  this  act  exempted  from  serving,  to  be  struck  out,  and  the  names 
of  persons  omitted  to  be  inserted;  and  after  amending  the  said  lists,  shall 
appoint  times  and  ]>laces  for  their  second  meetings,  and  return  to  the  clerk 
m  the  general  meetings  certificates  under  their  Imnds  (a),  of  the  number  of 
men  in  each  parish  or  place  between  the  ages  of  eignteen  and  forty-five 
years,  distinguishing  the  number  liable  to  serve,  and  also  the  number  ex- 
empt from  serving  m  each  parish  or  place;  and  the  same  shall  be  filed  for 
the  use  of  the  general  meetings. 

By  sect.  32,  the  deputy-lieutenants  within  any  subdivision,  or  any  two  Deputy-Ueuien- 
or  more  of  them  may,  from  time  to  time,  issue  their  order  under  their  hands  '^St^^f^^^^ 
and  seals,  requiring  the  attendance  of  Uie  constable  or  other  officer  of  any  sublaatsttbdivl-' 
parish  or  place  within  such  subdivision,  at  such  time  and  place  as  in  such  "^  meeting*, 
order  shall  be  expressed ;  and  if  he  refuse  or  neglect  to  appear  according  to 
such  order,  or  to  return  any  such  list  as  before  directed,  or  to  comply  with 
such  orders  and  directions  as  he  shall  from  time  to  time  receive  from  such 
deputy-lieutenants,  or  shall  in  making  such  return  be  guilty  of  any  fraud  or 
wilful  partiality,  or  gross  neglect  in  his  duty,  they,  or  any  two  of  them,  may 
commit  him  to  the  common  gaol  for  one  month,  or  at  Uieir  discretion  fine 
him  not  exceeding  20/.  nor  less  than  40«. 

By  sect.  37,  the  clerks  to  general  meetings  shall  transmit  to  the  privy  Penalty  on  cierka 
council  annually,  as  soon  after  the  returns  of  men  shall  have  been  made  to  £SS5n«to*' 
the  general  meetings  as  the  same  can  be  done,  accurate  returns  (6^  of  the  tnnnnUtothe 
numoer  of  persons  between  the  ages  of  eighteen  and  forty-five,  distinguish-  "TjlT-S?""*^*  "*" 
ing  the  number  fit  and  liable  to  serve,  and  also  the  number  therein  exempt 
from  serving ;  and  upon  neglect  to  make  such  return  within  one  month 
after  the  general  meeting  at  which  the  returns  of  men  shall  have  been 
laid  before  them,  or  wilfuDy  making  any  false  returns,  he  shall  forfeit  100/. 

By  sect.  46,  if  the  list  of  any  parish  or  place  shall  be  lost  or  destroyed,  u^  igd. 
the  deputy-lieutenants,  or  any  two  of  them,  may  causcf  a  new  list  to  be  made 
and  returned  to  them  at  their  next  subdivision  meeting,  in  the  same  manner 
as  the  former  was  made. 


(a)  See  the  form  (No.  5),  fwt/,  which  (6)  See  the  form  (No.  0),  fwtf,  pre- 

is    prescribed    by  the  46  Geo.  III.   c.     scribed  by  the  46  Geo.  III.  c.  91. 
91. 


SBTnaaisD, 


1  di«  mOitwaf  ti 

wheruD  the  pttuK  chnreh  u  BtiiBted;  and  anch  paridt  ■ 
,  poMi  afthitact,  be  dBBDud  put  of  Mich  Gonn^  or  ndn 


ammivmhin        Br  tlie  42  Geo.  III.  c.  90,  i.  40, 
3ES"  pnty-liMitenanti,  or,  (on  die  death  c 


(6)  ytoyertinrias  ttt  VTHa&m  fm  4c  «c»«tal  K««M 

die  Uratenui^  tqgelhCT  sU 

rmnoral  oar  in  dM  ■Twrnnr  ii 

',  at  k  g«nend  mi  iiliii|.  baUe 

moiiited  nlklifiaiana  widiin  auefa  emoatj,  t 

ad  tnw  alter  d>e  eatKUiahed  -Hii'i"-n|  nf  ibc 

each  hundred  &c.,  oc  odm  diTiaioB,  aecoadnw  W  the  bb 

tained  in  Mwh  certifieatM  neeind  ftou  the  aevcTBl  aoUinriiHi  ■ 

By  tect  41,  t  die  aecond  aobdiriaion  meetjng,  m  afuiuaaij,  J 

'  Heutenanta  aholl  appoint  what  tminber  riuD  aerro  for  each  naiaih 

tkm  to  dw  iHiaiber  lapainted  to  aeira  for  e^di  finndn 

Xint  uother  meetiiig  within  three  weeka. 
(«)  to  the  chief  comtabW,  or  olber  (A 
Teqieetive  hundredt  or  other  ^niiaai,  ivqauiag  than  ta  fan  m 
conilaUe,  «r  odter  like  odker  of  arerj  narieh  or  place,  S  Ae  I 
neni^^Mintadtoaerfebrniehplaec^aiidaf  dw  tame  and plaeei 


MtHtiwMm         %  die  44  OeoTTlI.  e.  54,  •■  1%  dw  hantenanta  and  depo^ 

■tuMiSiiT?      of  c*«7  Gwm^i  iriien  tbej  fi^atanf  Mneial  meetiiig,  Mim 

jwamarjatf^     raeu  to  Mm  fu  dw  mOida  (far  Ute  eennl  hnndreda,  or  other  dmi 

"■■*'*^  deduct  the  mimber  of  jeonianiy  and  tobateen  exempted  ftwa  d 

of  penona  KaUe  to  die  baBot,  and  appoition  the  quotaa  aeeordi 

the  depn^-tieulenanta,  at  their  reqtaetiTe  aub(ti¥ialaa  mi  iiiliiiy, 

Uke  manner,  apportion  dte  qnotaa  tar  die  aemal  parialiee  and  pi 

vided,  that  when  a  greater  nnmber  of  men  are  actualif  eenring  i 

vnion,  panBh,  or  place,   than  would  be  due  fnnn    it,  accordinr  ti 

made.-  apponionmenl,  the  Biitplua  b)ib11  not  be  discharged,  but  the 

n*  tliey  occur,  shall  he  siipphcd  from  nich  divisiuns,  parisheii,  or 

hy  ihc  last  made  appurtionment  are  niost  deficient. 


Km  &lli<ud 


(7)»alIot{tis(6). 
Tliu  deputy-iiputenanU,  or  any  two  or  more  of  them,  lunembld 


que 


ice  of  such  appointment,  shall  cause  the  number  npuointed  ti 
bv  chosen  by  ballot  out  of  the  list  returned  for  every  ptiriab,  &c^ 
suid,  and  shall  appoint  another  meeting  within  three  weeks,  and  la 
il(-r(c)  lu  tlie  cliLcf  constable,  to  direct  the  constables,  or  other  i 
each  place,  lo  give  notice  to  every  man  so  chosen,  (by  giving  or  Ir 
same  at  hia  place  of  abode  seven  days  previously),  to  appear  at  ■ 
ing.  42  Geo.  III.  c.  »),  s.41. 

By  secL  44,  if,  through  the  neglect  or  mistake  of  any  chief  i 
constable,  or  other  officer,  or  from  any  other  cause,  the  full  mimb 
so  a]>pointed  should  not  be  duly  enrolled  at  the  meetine  for  that 
the  said  deputy- lieutenants  shall  immediately  cause  the  lists  to  be 


fresh  ballot,  and  adjourn  their  meeting,  l 
'lingn,  and  repeat  ^thc  amending  of  the  listg,  as  may  be  n 


ir  is  not  approved  upon 


n  is  not  of  the  ftill  height  of  fivt 
"■"'■-'■"n  hy  a  surgeon,  accord 
sensed  of  an  estate 


of  ballnti  and  eDnjImrtita. 
(c)  See  form  <No,  lJ),p, 
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joodB,  or  money,  of  the  clear  value  of  100/.,  and  he  shall  make  oath  there-  ballotijio. 
if,  he  shall  he  discharged;  and,  after  amending  the  list,  another  person  4s Geo.  3  c.9i). 
thall  he  balloted  in  his  stead. 

If  a  person  balloted  is  found,  at  the  time  of  enrolment,  to  be  unqualified 
br  the  service,  and  another  is  balloted  in  his  place,  out  of  the  same  list, 
Ma  is  a  continuance  of  the  same  ballot,  and  is  a  legal  ballot.  AsUey  v.  Ray 
md  others,  2  Taunt.  214. 

And  when  any  militia  man  who  hath  been  sworn  and  enrolled  shall  be- 
lome  unfit  for  service,  the  colonel  or  commanding  officer,  with  two  deputy- 
jeutenants,  if  the  militia  shall  then  be  within  the  county,  or  the  command- 
ng  officer  only,  if  it  be  absent  therefrom,  may  discharge  him ;  but  another 
nan  shall  not  be  balloted  for  in  his  room  untu  such  discharge  be  confirmed 
Older  the  hands  of  two  deputy-lieutenants  at  a  meeting  in  the  subdivision 
or  which  he  was  enrolled.  Sect.  55. 

And  when  any  militia  man  shall  die,  or  be  appointed  a  serjeant,  corporal,  Vacanqr  by  dnth, 
IT  drummer,  in  the  militia,  or  shall  be  discharged  by  a  court  martial,  the  S^Sf**  *"  ****^ 
'acancy  thus  occasioned  shall  be  filled  up  by  a  fresh  ballot.  Sect  56. 

And  whenever  any  private  shall  be  appointed  a  non-commissioned  officer  NofaaUottobefor 
r  drummer  in  any  regiment,  battalion,  or  coips  of  militia,  in  the  room  of  *J»ri^»te«PPo*nt- 
tne  reduced  to  the  ranks,  no  ballot  shall  take  place  in  the  parish  or  place  for  tkmed  ofllcer  or 
rhich  such  private  so  appointed  was  then  serving  in  consequence  of  any  ^JJU^T  *°  *^ 
mcancy  occasioned  thereby,  until  the  person  so  reduced  shall  have  obtained  ducedtotlMnuiks. 
lis  dischaige.  Sect.  57. 

"Where,  m  any  regiment,  &c.,  in  which  any  private  man  shall  be  appoint-  'Where  a  num  b 
d  a  seijeant,  coiporal,  or  drummer,  in  consequence  of  any  vacancy  occa-  JSJI^oto  »^ 
ioned  by  the  death  or  discharge  of  any  non-commissioned  officer  or  drum-  pointed  a  wijeant. 
ner,  the  parish  or  place  for  which  such  man  was  then  serving  shall  provide  aSttioaTmayflrdcr 
mother  in  his  stead,  any  two  deputy-lieutenants  acting  for  the  suboivision  a  sum  to  be  paid 
rherein  such  parish,  &c.  shall  be  situate,  may  certify  the  same  to  the  jus-  JJ|^*J>««>«»n'y 
ices  assembled  at  the  next  general  or  quarter  sessions;  and  they  shall  order 
i  sum  not  exceeding  the  average  price  paid  for  a  substitute  or  volunteer  in 
mch  parish,  &c.,  or  any  adjoinmg  parisn,  &c.,  to  be  paid  out  of  the  county 
rates  to  the  churchwardens  and  overseers  of  the  poor  of  the  parish,  &c.,  which 
10  provide  another,  whether  such  man  shall  serve  personally  or  by  sub- 
ititute,  and  to  be  applied  in  aid  of  the  poor's  rates  in  such  pansh  or 
place.   Sect  58. 

When  any  certificate  of  the  commanding  officer  shall  be  transmitted  to 
the  deput}'-lieutenants  of  the  death  of  any  private,  or  of  his  promotion  or  dis- 
charge, such  vacancy  to  be  filled  up  by  ballot  immediately.  Sect.  59. 

Any  two  deputy-lieutenants  shall  ballot  for  militia-men  in  the  room  of 
those  actually  serving,  whose  term  of  service  wiU  expire  before  the  20th  of 
November  next  ensuing  the  holding  such  meetings,  and  shall  at  a  following 
meetin&r,  to  be  holden  as  soon  as  conveniently  may  be,  proceed  to  enrol  the 
laid  balloted  men  or  their  substitutes :  and  the  commandmg  officer  may  from 
time  to  time  discharge  any  man  whose  time  of  service  will  expire  before  the 
SHHh  of  November  then  next  ensuing,  and  receive  any  other  man  in  his 
room  who  shall  have  taken  the  oath,  and  been  enrolled  according  to  the  di- 
rections of  this  act ;  and  every  such  man  so  discharged,  if  serving  for  him- 
self, shall  be  entitled  to  the  same  immunity  from  further  service  as  if  he 
had  served  his  fuU  term ;  and  if  he  were  serving  as  a  substitute,  then  the 
person  for  whom  he  served  shall  be  entitled  to  the  like  immunity.  Sect  60. 

Every  person  chosen  by  ballot  to  serve  shall  be  liable  to  such  service  Penonschaaen 
though  he  may  have  removed  from  the  place  where  his  name  was  entered  SjvrSIoTe?**"''* 
in  the  list,  provided  he  was  actually  resident  at  such  place  when  the  list  was 
preparing.  And  every  person  having  more  residences  than  one  shall  serve 
ror  that  place  where  his  name  was  first  inserted  in  such  list;  and  the  clerk 
of  tlie  subdivision  meeting,  to  which  such  list  shall  be  returned,  shall,  when 
required,  grant  a  certificate  to  that  effect  gral'Uf  specifying  the  time  of  mak- 
ing and  returning  such  list.  Sect.  47. 

Where  any  parish  shall  lie  in  two  or  more  counties  or  ridings,  the  inhabi-  PMaomtowrveiii 
tants  thereof  snaU  serve  in  the  militia  of  the  county  or  riding  wherein  the  S55S?£^hwJ* 


iMUBqi'aab. 


Pnirided,  dut  if  the  ehurebwndMu  or  ovanMn  of  nypa 
or  place,  ehaU,  widt  Ae  oooMnt  cf  tb«  inlwlatanli  takatimta 
any  atlin  metittay  to  be  holded  fcr  that  purpOM,  of  ^ddifln 
vloo*  notice  dtalf  be  {■*■■•  ^ealQ4u  die  mwi  af  caPinKM 
pnnrido  and  produce  anj  vdnntean  who  dull  bo  nyuwity 
nuty*)ientenBnIi^  du^  dulldienanddieveboowoniii^aBdeHi 
fiir  nch  tnm,  and  on  die  eaine  «ondilimu  M  ia  pRnid«d  ki  Ibe 
■titutee  pradond  by  phmkw  diaeenbv  ballot;  ■ndoBljMH 
cbonn  by  let  a*  ihill  M  wanted  tomako  up  die  whole  nmnbei 
Mch  paAb,  ftc  43  Geo.  III.  &»,>.«. 

If  mch  chmdiwarden*  «r  ewweia  Aall  give  to  math  y» 
eanw  of  moaey  to  eerre  not  eiccedhic  AL  oneh,  dtajau^sM 
die  inbahbanti  acooTdIng  to  iha  lata  unn  nude  fcr  &e  idirf 
which  rateb«liigmToved^«neJnitiee,  die  aoid  tbmekmmi 
wen  may  ecAeet  and  rdubone  dtamidna  each  eoma  aa  ttiyi 
p^widithecoiUMitofdieeddinbeUtnnti;  anddwovet^i 
beappliadaapartcfdiepaorma.  And  if  anv  ahaU  icAiaa  to  ] 
dee,  eoccoipUBtdMnMbTiachdiiaGbwaidMi  ororcneer,  i 
•ante  by  diMnai.  Bat  no  ballotad  panon,  who  AaD  hnre  aent 
by  MibetilBto  accei^ng  to  die  direetion  cf  Aia  or  any  fonaar  ■■ 
be  dm  MningUmadferby  wbtdtDle^  ahaD  beliaUa  top^ 
rate,  md. 

Any  penoo  *™ting  hioHelf  ^piered  by  audi  rate,  wty  i 
next  itwioiw  in  like  manner  aa  aganut  dw  poor  rat*.  liid. 

And  the  mid  dcpn^-tientenanla  end  jurticea  BbaD  appoint  at 
ing  to  be  holden  within  three  veeki  within  the  ■ante  tubd 
they  shall  issue  uut  an  order  to  the  chief  constable,  to  direct  tli 
or  other  ofhceni  of  each  pariih  or  place  to  give  notice  to  every 
sen,  to  appear  at  such  meeting,  to  be  iirom  and  enrolled:  i 
ihnll  be  given  or  left  at  hii  place  of  ahode  at  least  acveti  dayi 
meeting.  SecL  41. 


(8)  Citinptions  ftom  J&nbfng  in  tjir  ^flttit 
By  the  42  Geo.  111.  c.  90,  t.  43,  no  peer  of  this  rvalm,  m 
son  being  a  commiuioned  officer  in  his  Majeity'a  other  force 
one  urhis  Majesty's  castles  or  forts,  nor  any  ofHccr  on  the  h«l 
navy,  army,  or  mHtinea;  nor  any  non-commissioned  officer  or  1 
aen'ing  in  any  of  bis  Majesty's  other  forces,  nor  any  commiw 
serving,  or  who  lias  seri'ed  four  years  in  the  militia;  nor  any  I 
a  resident  member  of  either  of  the  universities,  nor  any  clergyiQ 
licensed  teachers  of  any  separate  congregation,  whose  place  of  n 
iiBve  been  duly  registered  nitliin  Inelve  months  previoua  to 
incctinp;  appointed  to  meet  in  October  fur  the  purposes  of  tliis  a 
constable  or  other  peace  officer,  nor  any  articled  clerk,  apprvnt 
or  seafaring  man  ;  nor  any  pereoSTmustered,  trained,  or  doing  i 
ployed  in  any  of  his  Majesty's  docks  or  dock-j^rds  for  the  ser 
or  employed  and  mustered  in  his  Majesty's  service  in  the  Towei 
Woolwich  Warren,  the  several  gun-wliarfi  at  Portsmouth,  or  al 
potrdcr  mills,  powder  magazines  or  other  slorehouses  belonging  t 
ty,  under  the  direction  of  the  board  of  ordnance ;  nor  any  perse 
of  the  company  of  watermen  of  the  river  Thames ;  nor  ytg  ™ 
has  more  tkan  one  child  bom  in  wedlock ;    shall  be  liable  to  m 
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EXE&IPTION8. 


42  Geo.  3.  c.9(l. 


Service  in  local 
militia. 


DiMenien  in  holy 
orders  being 
prearhen  or  tearh- 
en  cd  diMentlng 
roogreigatioiw. 


III.  (8).]  TJie  Militia, 

ally  or  by  substitute;  and  no  person  having  served  personally  or  by  sub- 
'stitiite,  according  to  the  directions  of  any  former  act  or  acts  relating  to  the 
militia,  or  under  this  act,  shall  be  obliged  to  serve  again,  until  by  rotation 
it  shall  come  to  his  turn ;  but  no  person  who  has  served  only  as  a  substitute 
or  volunteer  in  the  militia  shall  be  thereby  exempted  from  serving  again, 
if  he  shall  be  chosen  by  ballot. 

By  Stat.  52  Geo.  III.  c.  38,  s.  39,  all  persons  who  may  hereafter  be  en- 
rolled to  serve  in  the  local  militia  shall  be  exempt  from  service,  and  shall 
not  be  liable  to  be  balloted  to  serve  in  the  regular  militia  for  one  year  from 
the  expiration  of  their  period  of  service  in  the  local  militia ;  but  no  person 
shall  be  entitled  to  claim  any  such  exemption,  who  shall  not  produce  a  cer- 
tificate signed  by  the  commanding  officer  of  the  regiment  of  local  militia  to 
which  he  shall  belon?,  or,  in  case  of  his  removal  from  the  county  in  which 
he  may  have  been  originally  enrolled,  then  by  the  commanding  officer  of  the 
regiment  in  which  he  may  have  been  subsequently  serving,  that  he  attended 
ftfc  the  last  period  of  annual  training  and  exercise,  or  that  he  was  prevented 
by  illness  or  bodily  infirmity,  certihed  to  his  commanding  officer  at  the  last 
period  of  annual  training  and  exercise,  or  that  he  was  absent  by  permission 
of  his  commanding  officer. 

By  the  19  Geo.  III.  c.  44,  every  person  dissenting  from  the  church  of 
£iigland,  in  holy  orders,  or  pretended  holy  orders,  or  pretending  to  holy 
orders,  being  a  preacher  or  teacher  of  any  congregation  of  dissenting  Pro- 
testants, who  shall  at  the  general  sessions  of  the  place  where  he  lives  take 
lb0  oaths  of  allegiance,  supremacy,  and  abjuration,  and  subscribe  the  decla- 
mtion  against  popery  of  the  30  Car.  II.,  and  a  declaration  that  he  is  a  Chris- 
tian ana  a  Protestant,  and  believes  the  doctrines  of  the  Old  and  New  Tes- 
tament, shall  be  exempted  from  serving  in  the  militia  of  this  kingdom. 

And  the  clerk  of  the  peace's  certificate  thereof  seems  to  be  that  which 
denominates  him  a  licensed  preacher. 

By  the  52  Geo.  III.  c.  155,  s.  9,  every  person  who  shall  teach  or 
preach  in  any  congregation  or  assembly  for  religious  worship  of  Protestants, 
as  mentioned  in  the  former  clauses  of  tliat  act,  who  shall  employ  himself 
solely  in  the  duties  of  a  teacher  or  preacher,  and  not  follow  or  engage  in 
any  trade  or  business,  or  other  profession,  occupation,  or  employment,  for 
his  livelihood,  except  that  of  a  schoolmaster,  and  who  shall  produce  a  certi- 
ficate of  some  justice  of  the  peace  of  his  having  taken  and  made  and  sub- 
scribed the  oaths  and  declaration  specified  in  that  act,  shall  be  exempt  from 
being  balloted  to  serve  and  from  serving  in  the  militia  or  local  militia  of 
any  count)'  or  place  in  any  part  of  the  united  kingdom.  See  Vol.  I.  title 
BtocntcTS. 

Articled  Clerk'] — In  Gerard's  case,  2  Black.  Rep.  1123,  a  writ  of  pri-  Articled  clerk 
vilege  was  moved  for,  to  exempt  an  attorney  from  serving  as  a  miutia  "^i  attorney. 
man  in  the  Middlesex  militia,  into  which  he  had  been  balloted.  It  was 
urged  in  support  of  the  rule,  that  articled  clerks  being  exempted  by  name, 
much  more  ought  the  attornies  themselves  to  be  exempted.  Against  the 
rule,  it  was  contended,  that  the  privilege  of  the  Court  extends  only  to  ex- 
empt its  officers  from  personal  duties ;  that  this  is  not  a  personal  duty,  but 
^pecuniary  one,  for  if  the  party  do  not  choose  to  serve  he  may  pay  10/. 
And  by  the  Court,  after  great  deliberation — "  It  is  beyond  a  douht,  that 

frivilege  extends  to  all  cases  of  personal  service,  though  imposed  by  acts  of 
Parliament  and  in  the  most  comprehensive  words,  unless  clearly  expressing 
the  sense  of  the  legislature  to  the  contrary;  as  in  the  cases  of  constables, 
tithingmen,  and  oUiers.  The  only  question  therefore  is,  whether  this  be  a 
personal  service ;  and  we  are  all  of  opinion,  that  it  is  not  a  perso?tal,  but  a 
pecuniary f  service,  because  it  may,  at  the  option  of  the  party  balloted,  be 
commuted  for  a  certain  sum  of  money,  namely  10/.,  whicn  sum  totally  dis- 
charges the  party  for  three  years.  It  is  clearly  a  commutation,  and  the  pri- 
vilege cannot  be  allowed.'* 

And  if  the  deputy-lieutenants  and  justices  at  any  subdivision  meeting,  rraudukntap- 
shall  receive  information,  or  suspect  that  any  person  inserted  in  any  list,  de-  Pfcn^ioMhip. 


Teachers  having 
uken  the  oath*, 
dtc*  exenpt  from 
ofBcee*  and  from 
the  militia. 
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BSBNmoHi.  tcribed  as  an  apprenticp,  has  been  fraudulently  bound  in  ordc 
,  they  may  inquire  into  luch  binding,  and  aununon  «iti 
ic  iheni  on  oath :  and  if  such  fraud  shaU  appear,  thef  mi 
such  penon  ao  bound  apprentice  to  lerve  immediatelj  in  the  nuK 
place  for  which  nich  list  was  returned,  if  there  be  a  Tacaaey;  if 
on  the  first  vacancy  that  shall  happen :  and  the  petiOD  to  «boo 
prentice  shall  be  so  bound  shall  &»feit  10^  42  Geo.  III.  c.  90,  i. 


(9)  £bf  Biing  Bnb  lEmcoIIins  (a)  £u6«Htiilrt,  tt 

The  51  Geo.  III.  c^UB  enacts,  that  every  person  who  ih«Q 

by  ballot  for  the  militia^  under  any  act  in  force  at  the  passing  of  i 

under  any  future  act,  and  appearing  and  serving  in  person,  ihiU 

following  oalh  instead  of  the  oath  appointed  by  stat.  42  Geo.  Ill 

Ouh  of  bdloud  "  /,  A.  B.,  do  lineertls  promitt  and  Ivear,  that  I  tBitl  btfailkfal  ami  ha 

n»  gioHCf  lo  Ail  Majetti/  king  WitOam,  and  that  I  iciUfaithfuUy  terce  »  (V  ■ 

part  oflheunitrd  kingdom  aj  Gnat  Britain  and  Ireland,  Jor  Ihr  deffwiti 

during  tit  lime  o/jtot  gcari/ir  iMch  I  am  enrolled,  untett  t  tkaO  k  . 

ekarged." 

It  also  enacts,  that  every  substitute,  hired  man,  or  volanteet, 
the  fallowing  oath: — 
ouh  or  HilMltuM        "1,  A.B.,doiincmliipf<miitaiidnBtar,  tkatlieillbefitilkfiilai^tti 
«  Tohintn.  gi„„  ,,  if,  Majeilg  king  IFiUiam,  and  Ikat  I  wUt  faUk/UIfy  tent  a  tk 

«5  part  ^  Ihr  nnited  kingdom  of  Great  Brilan  and  Ireland,  far  Ike  ig 
tame,  during  the  Hmt  affm  ytari,  or  for  nckfmrlker  time  ai  tkt  wulilia  * 
embodied,  tfut'ahin  llietpact  afjlrt  yean  kit  Miyttig  tkaU  order  and  din 
Halt  bt  draum  out  and  emboditd,  mnleu  I  tkall  be  moner  duckargti.' 

It  also  prescribes  the  following  oath  to  be  taken  on  appoinlma 

conrniissioned  officers  and  drummers: — 

Oth.  "  1,  A.  B.,  do  nnetrelji  fromiie  and  leear,  that  I  vtill  br/aitkjnl  and  bri 

gianee  lo  hie  lUajeitg  king  IfiHiam,  and  Ikal  I  trill failkfiillg  trrre  im  A 

any  part  of  the  united  Hi^dom,  for  Iht  d^ence  of  the  tame,  until  I  ihaB 

Men,bff™«iml.  Hy  ihclSOfo.  III.  c.  .lO,  8.9,  pn'vioualyto  enrolment,  ever 
menijihill  be  ex-  man,  siilwtitute,  and  vohintpcr,  sliall  be  examiiipd  upon  oulh  bi-fii 
Mioihtllresi-  puty-lii'ulenaiits,  us  lo  his  residence,  age,  and  family-;  and  the  fn 
dmiT.ic.  ihp  oftth  to  bo  taken  :^ 

Uiih.  "  f.       da  make  oath  that  I  am  by  my  trade  a       ,  and  hare  bern  mta 

in  the  juirish  if  ,  iu  the  coutili/  of  ;  that  I  am  unmarrird  [or,  i 

liring.  It  the  cue  may  be] :  and  thai  I  have  no  fhiUrm,  [ur,  only  ne  nl 
uvdiork);  and  that  I  hat/t  no  rupture,  nor  ever  irai  Iroubird  u-itk  fit, 
ifayi  disabled  by  lamenea  or  olheneitf,  but  hare  the  perfect  ute  afmy  lim 
an  not  a  teaman  or  teafaring  man,  Br  an  apprrnliee ,-  and  that  t  do  not  U 
■■  ■       ■  -y  other  corpi  0/ mililia.     At 


Ifiln 


.the 


day  of 


By  the  42  Geo.  III.  c.  90,  s.  fl2,  no  man  shall  bo  enrolled,  e 

buliuted  man,  ur  as  a  HulKititutc  or  volunteer,  until  he  shall  have  I 
fully  cxiiiuined  by  some  surgeon  of  competent  skill,  and  reportnl 
be  neither  niplured,  Innie,  niaiineil,  nor  nfllicled  with  oiiv  diaordei 
render  Iiini  unfit  to  serve,  but  to  he  in  every  respect  abli-'und  tit  fii 
and  llic  deiHity-IieulennlilH,  or  any  two  of  them,  agai^inhlcd  at  lb 
vision  nieelinga  bIibII,  iti  all  cases  before  thej-  proceed  to  enn)l  an 
the  militia,  cause  such  examination  lo  be  CHrefully  made:  and' 
require  the  altendanec  of  any  surgeon  of  any  regiment  or  coriM  iil 
tia  of  the  coimty,  ridiiip.  or  place,  for  which  any  man  is  tu  be  enrol 


(a)  A 


o  the  •! 


I  of  enrolments. 
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surgeon  be  within  a  reasonable  distance,  and  can  conveniently  be  bad,   swsAniNo  amd 
:herv«'i8e  to  require  the  attendance  of  any  other  competent  surgeon  for      enrolling 
purpose,  and  a  reasonable  allowance  not  exceeding  10*.  [which,  how-    substitptes. 
,  is  increased  by  stat.  53  Geo.  III.  c.  81,  s.  2,  to  one  gmnea],  shall  be 
e  to  the  surgeon  performing  such  examination,  for  every  day  he  shall 
ally  attend  for  that  purpose,  and  shall  be  paid  to  him  in  like  manner  as 
ranees  are  directed  to  be  paid  to  subdivision  clerks. 

tie  Stat.  55  Geo.  III.  c.  65,  s.  8,  enacts.  That  every  surgeon  of  militia   Attendance  and 
ired  by  any  two  deputy-lieutenants  to  attend  the  enrolment  of  any  mi-  j2SJ|^5fS,^/J|[''if 
man  for  the  purpose  of  examining  him  at  any  place,  not  more  than  ten   within  ten  milee ; 
3  from  the  head-quarters  of  the  regiment  wnere  he  is  bound  to  reside, 
»   to  attend  without  any  fee  or  reward,  except  an  aUowance  of  1«.  for 

mile  of  going  to  and  returning  from  such  place  of  attendance;  provid-  otherwise  of  MNne 
lat  if  no  surgeon  of  the  militia  reside  within  such  distance  of  the  place  **'***'  »urgeoo. 
Tolment,  then  any  two  deputy-lieutenants  may  summon  any  other  com- 
it  surgeon  to  attend,  and  who  is  to  be  entitled  to  a  sum  not  less  than 
guinea,  nor  exceeding  two  guineas,  as  the  deputy-lieutenants  shall  di- 
for  each  day's  attendance.     And  every  surgeon  of  militia  or  other  sur- 

is,  previously  to  such  examination,  to  take  the  following  oath  before 
deputy-lieutenant,  which  oath  the  deputy-lieutenant  is  authorized  to 
inister. 

'y  A.  B.,  do  swear t  that  J  wiUf  to  the  bett  0/  my  ability  ^faithfully  and  truly  report   Hb  oath. 
the  fitness  for  service  of  the  man  or  men  about  to  be  submitted  to  my  examina- 
amd  that  I  will  not  receive  from  any  of  them  any  fee  or  reward  whatever  for  any 
examination.*' 

f  the  43  Geo.  III.  c.  50,  s.  14,  if  any  person,  whose  name  shall  be  in-  if  any  penoDihall 
d  in  any  list  made  and  amended,  and  whose  name  shall  be  drawn  upon  J^"JJj**  **tohii 
>allot,  shaU  refuse,  when  required  by  any  two  or  more  deputy-lieuten-  fitness  to  serve,  he 

justices,  or  magistrates,  to  be  examined  as  to  his  fitness  to  serve,  he  JJJ^d?*  ^^ 
,  at  their  discretion,  be  imprisoned  for  any  time  not  exceeding  one 

r 

f  the  43  Geo.  III.  c.  100,  s.  1,  every  balloted  man  who  shall  be  impri-  Persons  10  impri- 
i  for  refusing  to  be  examined  as  to  his  fitness  to  serve,  shaD,  notwith-  {J^tos^S**^"*^ 
ling,  be  liable  to  be  enrolled  to  serve  if  he  shaU  appear  to  the  deputy- 
enants  a  proper  person  to  be  so  enrolled. 

f   the  42  Geo.  III.  c.  90,  s.  41,  every  person  chosen  by  ballot  shall   To  be  enroUcd. 
irolled  (in  a  roll  to  be  then  and  there  prepared  for  that  purpose)  to 
i  as  a  private  militia-man,  for  the  space  of  five  years;  provided,  that  if  Substitutee  to  be 
such  person  shall  produce  for  his  substitute  a  man  of  the  same  county,  •««?'«*• 
g,  or  place,  or  of  some  adjoining  parish  or  place,  whether  in  the  same 
ty  or  riding  or  not,  able  and  fit  for  service,  who  shall  have  not  more 
one  child  bom  in  wedlock,  and  who  shall  be  examined  and  approved, 
substitute  shall  be  enrolled  to  serve  in  the  militia  of  such  county,  as  a 
ite  for  the  space  of  five  years,  and  also  for  such  further  time  as  the 
ia  shall  remain  embodied,  if  within  the  space  of  five  years  his  Majesty 
.  order  such  militia  to  be  drawn  out  and  embodied.     And  any  balloted 
)n  for  whom  such  substitute  shall  be  so  produced,  approved,  enrolled, 
sworn,  shall  be  exempt  from  service  in  the  same  manner  as  ff  he  had 
mally  served. 

ho  shall  have  not  more  than  one  Child] — R.  v.  Willis,  6  T.  R.  179. 
Spry,  of  Barnstaple,  was  balloted  to  serve  in  the  militia,  and  procured 
Eastman,  of  Monkleigh,  to  serve  as  his  substitute ;  when  Eastman  ap- 
d  before  the  deputy-ueutenants  to  be  approved,  he  represented  himself 
(ingle  man :  it  turned  out  in  the  sequel,  that  he  was  married,  and  had 
hildren  under  ten  years  of  age ;  he  was  sworn,  and  went  out  into  ac- 
ervice ;  certain  expenses  were  incurred  in  maintaining  his  family,  and 
Uestion  was,  whether  that  burthen  oueht  to  be  borne  by  MonUeigh, 
Lad  nothing  to  do  with  the  principal  muitia  man,  or  by  Eiamstaple,  for 
.  the  substitute  served?  Lord  Kenyon,  C.  J. — ''  The  words  in  the  26 
III.  are  merely  directory.    The  deputy-lieutenants  ought  to  make 


raWMetinvn-         Bv 


iniUiaru  lab. 
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then  III?  become*  a  Ipgal  nibslitute,  and  the  psrinh  for  whiehj 
■rrvcs  muU  bear  the  cxpenw  of  the  subititutc'a  Giroily.  TlHi 
(he  defence  is  to  kben,  thnt  tbc  whole  is  a  nullity;  but  iJw  oM 
that  would  bi?.  that  a  wbule  repin«iit  miist  be  dtsboiidf^  TM  j 
an  pnemy,  if  it  w?re  eomposra  of  lubstitutes  luiviiig  bum*  U^ 
The  olhor  judges  concurred. 

Bv  «ect.  12,  if  ihe  church  Hardens  or  oTeiwem*  of  an)?  pt^ 
■half,  vrith  the  consent  of  the  inhabitants  token  nt  a  veit^,  «^ 
meeting  to  be  hotdeii  for  that  purpose,  of  which  three  aayt'] 
diall  be  given,  specifying  the  cause  of  tilling  such  rcttrj  cr  ^ 
vide  uid  produce,  bI  fuiy  mibdiviiion  meeting  for  bBlloIinK.  fl 
vbo  ahull  be  eXDinined  and  approved,  tbej-  ahall  dit^n  ajidUieiv 
and  cnruUcd  (a  serve  for  mcli  tfnu  and  on  the  some  e<mditii>n>  a 
in  the  case  of  substitutes  [uuduced  by  persons  diosen  by  balb 
no  many  shall  be  chosen  by  ballot  os  shall  be  «antMl  to  malu  i 
number  to  serve  for  such  pkriah.  And  if  siieJi  church irurdni* 
■hall  giv«  to  such  voluntecn  any  sums  of  money  to  tiprr',  IN 
ef.  each,  they  may  ntoke  a  rule  on   the  inhabitants  an-ordia 


then  made  for  the  relief  of  the  jioor;  which  rate  bring  appi 
justice,  the  laid  cbim;hwardens  or  overseers  may  oollect,  ■■ 
tliemsetves  such  lunis  at  they  nhall  have  so  paid ;  and  the  owq 
Hhatl  be  applied  as  part  of  the  poot's  rate.  And  if  aiiy  shall  I 
such  rate,  one  justice,  on  complaint  thereof  by  such  chuichwai 
seer,  may  levy  the  same  by  ^atreu.  But  no  ballott^  pcn^ 
have  served  by  liimsclf  or  by  substitute,  according  to  the  dirM 
or  any  other  act,  or  wlio  shall  be  thea  serving  mnuelt^  or  h 
shall  be  liable  to  pay  to  any  such  rate.  And  any  peraou  Ihiij 
aggrieved  by  such  rate  may  appeal  to  the  next  aeaaions.  io  Uk< 
ngainst  the  poor  rate. 
*  By  the  43  Geo,  IIJ.  c.fiO,  s.  7,  no  seaninn  or«EaGuuig  ran' 
rolled  to  terve  either  m  ■  sabttitate  or  as  a  volunteer. 

By  42  Geo.  III.  c.  90,b.  36.  the  clerks  of  a1!  subdivision  meelingi. 
^  fnurtecii  days  afier  such  meeting,  irunsinit  to  the  clerk  of  the  gt 
ingB  of  the  county  or  place  fair  and  true  copies  of  such  rolls  as  sEi 
at  such  subdivision  meeting ;  and  upon  neglect  to  make  such  rcbitt 
making  a  false  return,  he  shall  forfeit,  for  every  such  offi^nce,  31 
By  sect.  54,  the  deputy-lieutenants  In  their  scTeral  subdirisia 
soon  as  tlie^  shall  have  enrolled  the  nuniber  of  men  required  in 
visions,  divide  the  men  so  eurolted  into  as  many  daa^ea  of  die 
hereinafter  mentioned,  as  shall  be  found  amaug  such  men;  ris. 
claaa  they  shall  put  all  the  men  under  thirty  years  of  age,  anj 
child  or  children  living;  and  in  the  second  daas,  all  the  men  i 
years  of  age,  having  no  child  or  children  living ;  and  in  the  ihi 
the  men  not  having  any  child  or  children  living  under  the  age 
years ;  and  in  the  fourth  class,  all  the  men  having  any  child  ord 
of  whom  only  shall  be  under  the  age  of  fourteen  years ;  and 
class,  all  the  men  not  included  in  any  of  the  former  descriptioni 
fortliwith  make  otit  a  list  of  such  classes;  and  within  three  dai 
completing  thereof,  tlie  clerk  of  such  Bub^vision  meeling  thill 
the  clerk  to  the  general  meetings  a  true  copy  of  such  list,  to  b« 
tered  In  a  book  to  be  kept  fur  that  purpose- 

And  one  deputy-lieutenant  mav  administer  the  oaXh  herd 
quired  to  he  taken  by  any  such  balloted  man,  volunteer,  or  subrf 
bed  OS  aforesaid,  and  shall  require  the  clerk  of  the  suhdivisioa  I 
nanie  of  every  such  jierson,  together  with  the  date  of  the  day  « 
said  oath  was  administered,  in  the  roll  of  such  BubdiTision.  Sect 
And  if  any  person  chosen  by  lot  (not  being  one  of  Uic  pa 
Quakers)  shall  reftisc  or  neglect  to  appear  to  t^e  the  said  oallt 
in  the  militia,  or  to  provide  a  lubitilute  to  be  appravod  as  all 
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■hall  take  the  said  oath  and  sign  his  consent  to  serve  as  his  substitutei  he  swearing  and 
■hall  forfeit  10/.,  and  at  the  expiration  of  five  years  be  liable  to  serve  a^ain  gwRoi.!.ivo,&c, 
or  provide  a  substitute ;  and  in  default  of  payment  thereof,  and  of  sufficient  42  Geo.  3,  c.  9a 
efiects  whereon  to  levy  the  same,  the  name  of  such  person  shall  be  entered 
CfD  the  roll,  and  he  shall  be  delivered  over  to  some  proper  officer  of  the  re- 
giment, battalion,  or  independent  company  for  which  he  was  baUoted,  and 
>    nail  be  compelled  to  serve  for  such  term,  to  be  computed  from  the  time  of 
his  being  apprehended,  as  any  other  balloted  person  woidd  be  compellable 
i  to  serve,  and  shall  be  subject  to  the  same  punishments  for  afterwards  ab- 
I  ■conding  or  deserting  as  he  would  have  been  if  he  had  appeared  and  been 
\  iluly  sworn  and  enrolled.  Sect.  45. 

r       And  if  any  person  shall  receive  any  money  to  serve  as  a  substitute  or  vo-  SateUtutct  not 
I  hinteer,  and  snail  neglect  to  appear  at  the  usual  meeting  appointed  for  JJSJS?"*  *®  ** 
I  awearing  the  militia  men,  or  before  some  one  deputy-lieutenant  as  afore- 
1  ■■id,  he  shall,  on  conviction  before  any  deputy-lieutenant  or  justice,  be  ob- 
liged to  return  the  money  to  the  person  from  whom  he  received  it ;    and 
■EaU  also  forfeit  and  pay  to  such  person  not  exceeding  40«.  nor  less  than 
90f.  at  the  discretion  of  such  deputy-lieutenant  or  justice;  and  if  such  of- 
ibnder  shall  not  immediately  return  the  money,  and  likewise  pay  the  said 
y  unity,  he  shall  be  committed  to  the  common  gaol  or  house  of  correction 
KMT  fbiurtcen  days,  or  until  the  said  sum  shall  be  returned.  Sect  62. 

And  when  any  balloted  man  shall  have  engaged  any  substitute,  or  any  Juttioet  may  order 

churchwardens  or  overseers  shall  have  engaged  any  volunteer  as  aforesaid;  SS'toMibliSSISi. 

'and  such  balloted  man,  or  churchwardens  or  overseers  shall  have  agreed  to 

IMKy  the  person  so  engaged  a  certain  sum,  two  deputy-lieutenants,  or  one 

jnslice,  may  order  the  money  so  agreed  to  be  given  to  be  paid  to  such  sub- 

lltitate  or  volunteer  after  examination  and  enrolment,  where  the  militia  is 

lK»t  embodied.     And  in  all  cases  where  the  militia  shall  be  embodied  at  the 

time  of  such  enrolment  such  lieutenants  or  justice  shall  direct  any  sum,  not 

«zeeeding  one  half  of  the  money  agreed  to  be  given,  to  be  advanced  to  such 

jierson  or  to  such  of  his  family,  and  in  such  proportions  as  he  shall  request 

mX  the  time  of  enrolment,  and  the  remaining  naff  to  be  paid  to  the  clerk  of 

"^e  subdivision  meeting,  who  is  required  to  remit  the  same  to  the  paymafr- 

or  regimental  clerk,  by  whom  it  is  to  be  paid  to  such  substitute  or  volun- 

on  his  joining  the  regiment  and  being  approved  as  a  fit  man ;  and  in 

he  sh^  not  join  or  be  approved  of,  such  money  shall  remain  in  the 

of  the  said  pa3rma8ter  or  clerk  to  be  applied  to  the  payment  of  some 

tidier  substitute  or  volunteer  in  lieu  of  the  man  so  refused;  and  the  pay- 

ent  of  such  money  may  be  enforced  in  the  same  manner  as  is  directed  by 

20  Geo.  III.  c.  19,  tor  recovering  servants*  wases;  and  every  sub-divi- 

1  clerk,  who  shall  fail  to  remit  such  money  within  one  week  alter  it  shall 

KlATe  been  so  paid  to  him  as  aforesaid,  shall  forfeit  20/.  for  every  ofience. 
Sect.  63. 

And  every  person  chosen  by  lot  shall  be  liable  to  serve,  although  he  may  Balloted  man 
Ibftve  removed  from  the  place  where  his  name  was  inserted  in  the  list,  pro-  ^SSodS  ^  ****** 
Prided  he  was  residing  in  such  place  at  the  time  the  list  was  prepared.  Sect.  47. 

If  any  quaker  sh^  be  balloted,  and  shall  refuse  or  neglect  to  appear  and  Quaken  being 
,e  the  oath  and  serve  in  the  militia,  or  to  provide  a  substitute  to  be  ap-  '*****'**• 
ved  as  aforesaid,  two  deputy-lieutenants  shall,  if  they  think  proper,  upon 
il0  reasonable  terms  as  may  be,  provide  and  hire  a  fit  person  to  serve  as  his 
lnil>^^te,  who  shall  take  the  said  oath,  and  be  enrolled  as  other  substitutes; 
nod  two  deputy-lieutenants  may  levy  by  distress  and  sale  of  the  goods  and 
sbattels  of  sucn  quaker  such  sum  as  shall  be  necessary  to  defray  the  ex- 
of  providing  such  substitute,  rendering  to  such  quaker  the  overplus, 
deducting  the  charges  of  such  distress  or  sale :  and  if  sufficient  distress 
>t  be  found,  and  it  shall  nevertheless  appear  satisfactory  to  them  that 
■nch  quaker  is  of  sufficient  ability  to  pay  the  sum  of  10/.,  they  may  commit 
biim  to  the  common  ^aol  for  three  months,  or  until  he  has  paid  such  sum  of 
ciioney  as  they  shall  have  agreed  to  pay  for  such  substitute.  Sect  50. 

And  if  any  measures  shall  be  used  in  making  such  distress  which  may  by 
sb  quaker  be  thought  oppressive,  he  may  complain  to  the  deputy-lieuten<* 
▼OL.  III.  H  H  H 
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itUUtng  «ato. 

ftnti  ait  their  next  meeting,  who  ihall  hear  uid  fln«llv  drtein 

Sect.  SO. 

And  where  any  mte  shall  hare  lieen  made  for  providing 
and  the  churchwardens  or  over«eer«  shell  make  coinplBint  h 
any  (luaker  reftisei  to  pay  his  rate,  auch  justice  shall  onli 
and  ensues  (o  he  paid  for  levying  such  distress  aa  he  shall  thj 
not  exceeding  lOi.  on  each  uf  the  said  quakera  where  there 
than  two,  and  where  there  are  a  greater  number,  not  excMdii 
Sect.  51. 


1  who  ihiK  Ik  But  no  penon  shall  be  deemed  a  quaker  within  the  n 

deemed  quMkwi.      imlpgs  l,c  slmll  produce  at  some  subdiiiHion  ineetine  a  c< 


II  produce  at  some  siibdiiiiiioo  meeting  a  certili 

nanuK  oi  iwo  reputable  housekeepers  of  the  people  called  qua 

ledging  him  to  Ik;  one  of  Iheir  penuaaion.  fit. 

BountT  nmnn  ID         Where  any  depiity-lieuteuant  shall  provide  a  stltmlilute  fi 

iiSi'lKiII'lo  be      '''*  money  agreed  (o  be  paid  to  such  suhstitute  shall  be  paid 

ftu.'  the  certificate  of  such  dspuly-licuCenant  by  the  oveneor  of 

tiace  out  of  tlie  poor-rates  of  such  parish,  8;c.,  and  nich  sum  i 
c  levied  in  the  manner  before  directed  and  repaid  to  nich  ovi 
advanced  the  same.  43  Geo.  III.  c.  SO,  a.  12. 
MJlliU  mu  offH-         A  militia  man  offering  to  enlist  and  den^n^  that  he  is  n  m 
ing  tacniiu.  conviction  on  oalh  of  one  witness  before  b  justice  of  the  peace. 

mitted  to  prison  fur  aix  months,  besides  any  other  penalty  i 
to  which  he  is  liable;  and  officers  who  knowingly  enlist  a  m 
to  forfeit  20/.;  soldiers  in  other  forces  offering  themselvea  asiu 
apenalty  of  10/.  and  imprisonment  for  three  months.  42  Geo.  II. 
Pmilila.  hnv  ID  The  nioncv  arising  by  penalties  incurred  for  refusing  to  sc 
lie  »|iiiltt<l.  iubstitulea,  shall  be  applied  by  any  two  deputy-lieutenants  i: 

subHtilule  for  ihu  persons  who  have  paid  the  aanie  (who  sliall 
approved,  awom,  and  enrolled  in  like  manner  as  other  nibstittlte 
surplus  remain,  the  same  shall  be  paid  to  the  colonels  or  oth 
ants,  and  be  applied  as  part  of  the  regimental  stock ;  and  the 
amount  of  such  nenallies,  with  the  names  of  persona  paying  tl 
be  trunamitti-d  liv  Ibe  clerks  of  the  subdivision   meetings  to 
the  general  nitelm(;s.  Sect.  (Ki. 
Thomn-iineninr        And  if  uuv  wri'iint  wimtever,  hired  by  Ibe  vrar  or  oiliorniM 
>^«iv'<iu;ir  rnn-      riilh'd  ns  a  militia  man,  Hui-h  eiiruhui-nt  shall   not  I'ncale  ihi 
irncii,  unii.»ihe      twcon  such  seTi'aut  and  his  eniplover,  unlewi  the   militia  iif 
JJ'ilJSI'" "*""''"'      place  for  which  nueli  servant  shall  be  enrolled  almll  l»e  onibiH 
out,  or  unlcn  such  person  ho  enrolled  shall  lenve  lliv  itiTvice  ■ 
niialrpiis,  or  em]>loyi>r,  or  eiupluyer^  for  the  purjiose  ol"  bein 
rxcrciuil  for  twenty-one  days,  and  shall  not  return  n^nin  In  i 
vice  at  tliecnd  of  such  twen ty-i«U'  daj-a,  or  as  Ki)on  afti-r  n«  re. 
be,  allowing  lo  his  employer  an  abatement  from  his  wiigcK  in  jin 
duration  of  his  ahBenec'  fiinii  his  said  service,   to  be  Kt'tllitl  li 
KervKiiiiioiwpiki   the  manlier  hereinafter  nientinneil;  and  whore  niiy  dispute 


such  servant  and  his  employer,  on  cinnulaint  made  then 
r  the  county,  ri<ling,  or  place  where  such  cinpliiver  kIibII 
justice  may  licnr  and  determine  every  snch  complaint. 


■^  iiatli  cvcr\'  such  sen'anl,  or  any  other  witness,  toiichiiif:  the  sai 

j  such  nnler  for  the  jiayment  of  wages  to  such  servaul,  an  In  sue 

seem  just  and  reasonahle.  ]<rovided  the  sum  in  question  do  niil 

1     ■        '  ,1  and  in  case  of  refusal  or  iion-imynM-nt  of  any  fnims  iwi  onleri'd 

,  the  space  uftn'enty-nne  daya  next  after  such  delfrminntiim, 

J    .        f  miiy  Kmut'  his  warrant  to  levy  the  name  by  dislress  und  salr, 

,           ,\i  oveT|)luii  to  the  owner,  deducting  the  eliarges  of  ilistroia  mid  ku 

J  |j]           ■  PenniivoohiKh           Aud  if  any  high  coiistnlile,  or  chief  or  olht'r  constable.  t>r 

.;  jri        'J  ^v^ihii''9uiacl-     <)i>urU'niiaKtiT,  or  Serjeant  in  the  militia,  fhiill  iiiMirc  or  tiikc  ii] 

'.■  '           I  luiaoi  loiun-         till'  inmiriince   of,   Or  bo  in  any  way  concerned  in  any   coinp 

'"''  purtnersliin,  or  office,   for  the  insurance  of  persons  for  the  pro 

[^    -  tules  or  volunteers,   or  for  llie  Jiaying  or  returning  any  monri 

^^^  vidiiig  Biibstitules  or  volmitei'rs  in  Iho  militia  for  nny  wbo  nin 
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I      to  serve  in  the  militia,  he  shall  forfeit  50/.  to  be  recovered  as  any  penalty   sweauino  and 
may  be  recovered  under  the  42  Geo.  III.  c.  90,  s.  176.    43  Geo.  III.  c.  50,   exrollino,&c. 

R       B.  15.  43fi«o.3«c50. 

B  Any  person  giving  orders  to  any  seijeant,  &c.,  to  beat  up  for  volunteers 
,i  to  serve  in  the  militia,  shall,  on  proof  on  oath  before  one  justice,  forfeit  20/. 
^  one  half  to  the  informer;  and  if  such  Serjeant,  &c.,  shall  refuse  to  declare 
^,  on  oath  before  such  justice  from  whom  he  received  his  orders,  such  justice 
_    shall  commit  him  to  the  house  of  correction  for  not  exceeding  three  months. 

42  Geo.  III.  c.  90,  s.  ^6, 
^         Every  officer  orperson  who  shall  wilfully  or  knowingly  enlist  any  militia   Enlbting in  Eatt- 
.     man  for  the  East  iWdia  Company's  service,  shall  be  subject  to  the  same  pe-  J^Sfee^  a?oiSin« 
■i    nalties  enforced  by  42  Geo.  III.  [see  infra]  for  enlisting  militia  men  for  nis   totenreinmiiitia 
Majesty's  other  forces;  and  every  militia  man  offering  to  enlist  in  such  ser-   ft* ■«>*«' p«w>- 
vice,  wno  shall  deny  that  he  is  a  militia  man,  or  who  shall  offer  himself  to  be 
•nroUed,  and  be  enrolled  as  a  militia  man  for  any  other  place  than  that  for 
winch  he  shall  then  be  enrolled  and  serving,  although  in  the  same  regiment 
or  corps,  shall  be  subject  to  the  provisions  in  the  said  act  contained  for  the 
awniahment  and  subsequent  service  of  militia  men  offering  to  enlist  in  his 
Majesty's  other  forces  or  to  be  enrolled  or  aerve  in  any  omer  regiment  of 
woSmau  57  Geo.  III.  c.  57,  s.3. 


r  (10)  Cnlijttiiig  anD  Vfating  up  for  S^oluntfnst. 

By  Stat  42  Geo.  III.  c.  90,  s.  64,  if  any  officer,  Serjeant,  or  other  per-   KnUtting  into  the 
*■     son,  shall  wilftdly  and  knowingly  enlist  any  man  to  serve  in  his  Majesty's  '*t*>l*'*> 
iollier  forces  who,  at  the  time  of  such  enlisting,  shall  be  enrolled  or  engaged 
fa  aerve  in  the  militia,  every  such  enlisting  shall  be  null  and  void.     And  if 
Imj  militia  man,  at  the  time  of  offering  to  enlist,  shall  deny  to  such  person 
Meruitinff  for  men  that  he  is  then  actuidly  enroUed  and  engaged  to  serve 
in  the  nmitia  (which  such  officer,  seneant,  or  other  person  is  reauired  to 
mA  every  man  offering  to  enlist);  or  shall  offer  himself  to  be  enrolled  and  oroflferingtoMrTe 
•srve  in  any  other  regiment  of  militia,  he  shall,  on  conviction  upon  the   ^  ^^x^^^ 
«sth  of  one  witness  berore  one  justice,  be  committed  to  the  common  gaol  *"*^"*^ 
cnr  house  of  correction  for  any  time  not  exceeding  six  months,  over  and 
Above  any  penalty  or  punishment  to  which  he  shall  be  otherwise  liable; 
•nd  from  tne  day  on  which  his  engagement  to  serve  in  the  militia  shall 
end,  and  not  sooner,  shall  belong  as  a  soldier  to  the  corps  in  which  he  shall 
have  been  so  enlisted.     And  the  officer  or  other  person  knowingly  so  en-   Penoniiuiowingly 
liiting  any  such  man,  or  not  asking  him  if  he  belong  to  the  miHtia,  shall  ^"^'^LJi?^^" 
ivfeit,  for  every  such  offence,  20/.   And  if  any  person  serving  in  any  of  his   g^^*,^  i^  ^k- 
Bfajosty's  other  forces,  shall  offer  himself  to  serve  and  be  enrolled  as  a  sub-  guian  oflterinc  to 
Stitote  in  the  militia,  he  shall  forfeit  and  pay  10/.  to  the  informer;  or  be  aenrcinthemiiitia. 
eommitted  to  the  common  gaol  or  house  of  correction,  for  any  time  not  ex- 
-^seding  three  montiis. 

By  sect.  65,  any  person   giving  orders  to  any  serjeant,  drummer,  or  Betting  up  for 
other  person  serving  m-  the  militia,  to  beat  up  in  any  city,  town,  or  place,   ▼olunteers. 
^    4br  volunteers  to  serve  in  the  militia,  shall,  on  proof  thereof  upon  oatn  be- 
*-     finre  one  justice,  forfeit  20/. ;  one  moiety  to  the  informer.    And  if  such  ser- 
^     Jeanty  dnunmer,  or  other  person  shall  refuse  to  declare  upon  oath  before 
*     flBeh  justice  from  whom  he  received  such  orders,  such  justice  shall  conmiit 
E    .  liiin  to  the  house  of  correction  for  any  time  not  exceedmg  three  months. 
^  As  to  enlisting  in  the  East  India  Company's  forces,  or  offering  to  serve 

c     m  the  militia  for  another  parish,  see  ntpra. 


r- 


(II)  iFotittittg  anD  Afficning  of  j^iUtia  Aegimfittjt. 

By  Stat.  42  Geo.  III.  c.  90,   s.  68,  the  militia  of  the  several  counties  Fonnadon  ofcom- 
thall  be  formed  into  companies,  to  consist  of  not  more  than  one  hundred  JJ^*"'  r^gimenti, 
wnA  twenty,  nor  of  less  than  sixty  private  men ;  and  to  each  of  such  com- 
panies there  shall  be  one  captain,  and  one  lieutenant,  and  one  ensign ;  and 
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where  the  number  of  men  raitvd  for  any  county  ii  lufiiciH 
thereof  uliull  be  funiieil  into  oiic  or  more  regiments,  eoniistuii 
than  twelve nornf  leu  thfln  ei|;ht  such  coinpanieii:  andvhrretl 
men  no  raised  U  not  KufRcient  to  form  n  regiment,  the  aune  ih 
into  n  battalion,  ciimiiiting  of  not  more  than  ncven  nor  of  }et»  t 
comimnicH;  and  where  the  number  ii  not  nitficieiit  to  fumi  ■ 
t'uuT  Mich  companies,  the  uiini;  nhall  be  tunned  into  one  coqn  of 
three  mich  companies.  The  field  ofliccra  of  such  regiments,  hi 
corps  shall  in  no  eauc  exceed  Ibc  numburs  and  miiks  fbllowinj 
■ay),  in  every  regiment  of  not  len  thou  eight  hundred  privalr*, 
one  lienleiiant-colunel,  and  two  majora;  in  every  regiment  of 
four  hmidred  and  eighty  privates,  one  colonel,  one  lieutenant 
one  major;  and  in  every  battalion  conaiating  uf  less  than  ftur 
eighty  privates,  one  lieutenant'colonel,  und  one  major;  and  ii 
consiKtine  of  three  companies,  one  lieutenant -colonel  ur  nii 
other  field  officer.  No  colonel  or  lield  officor  in  the  niiliti 
captain  of  a  company,  livery  haltaliun  of  live  companiex  or  i 
have  one  coniimnv  of  greiindien  or  light  infantry,  to  which  Iw 
shall  be  appcunted  instead  of  one  lieutenant  and  one  enaif>n. 
Hiieh  regiment  may  liave  one  company  of  grenaditn  and  uni 
light  intantiy,  to  each  of  which  companies  two  lieutenanta  shal 
ea  instead  of  one  lieutenant  and  one  ensign.  I'rovided,  thai  ^ 
|Hiny  of  ninety  privoles  nud  upwards,  there  may  be  two  liei 
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y  tegiinent  or  battalion. 
Bupenuimerary  otficer  or  officers  of  i]ib  s 
or  battalion  of  auch  rank  as  he  ahsll  order,  and  lieliig  dulv  qii 
be  appointed  to  IJie  aaid  men  so  directed  to  be  trained  and  ele 
Sect.  70.  And  when  the  number  of  men  slioll  not  be  aulfii 
n  battalion  they  nhall  be  fonned  into  independent  (Minipoiiies,  ea 
to  cnnHJKt  of  one  hundred  and  twenty  private  men  nt  the  iiiosi. 
the  It'iu-t,  with  one  captain,  one  lienU'jiaJit,  and  oiil-  ensign  i 
pnuy.  And  his  Majesty  may  ^inn  tiy^jether  any  iiuiiilji  i-  uf  such 
I'limpiiuies  uf  the  militia  of  different  comities,  or  iniiy  iiicurpira 
iiiiy  other  regiment,  jiruvidi-d  the  number  of  cumpunii's  1k' 
innde  to  exceed  the  number  of  eompanifs  of  u  liich  a  re^inii-nt. 
corps  is  hereinheliire  directed  to  consist. 

Jtysi-cl.  71,  it  shall  U-  lawful  Air  his  Migesty.  in  every  cj 
»iii.i-.'iy"nKrei^t  ""  "I*':'"!  provision  is  made  by  tliis  act,  to  cuuau  (lie  uiiliiia  ol 
ihr  niiHiii  to  In-  to  be  loriiivd  und  regiilale<l  in  such  inuniivr  as  tu  lus  NlnjeKt; 
fhinL^nSm. ''"''  "■""'i  '"  ri'(;ard  to  the  number  of  reghnents,  or  to  lli«  uniting' 
of  compntiicH  of  militia  of  any  counties,  not  having;  ri-spi'ciivi'li 
iiumbiT  of  men  to  form  a  distinct  battalion  or  corps  uf  thrci-  ci 
each,  cimformlng  in  every  case,  as  lu-ar  as  the  projiurtions  uf  i 
mil,  to  the  establisliment  with  n'spect  to  regiiuents.  b:itioliuiis 
coinpiiiiies,  in  this  art  directed. 
I  II  shnll  be  iHivfiil  for  llii'  lieutenant  of  any  eminty  to  art  as  i 
ofmiy  rei;imenl  <if  iniiilia  for  soch  eouiity.  during  such  thne  w 
nut  lie  aiiv  colooi'l  or  othur  coinmnndmit  Hppumted  theretn: 
licnleuanl  shall,  at  niiy  uiii'  lune,  act  as  coiuniuiuUnt  <^  ni< 
budy  of  militia,  whether  nvimeiit,  liattalinn,  or  corps;  and  wh 
leiionl  of  any  county  Rhalltake  tlie  eoinmand  of  any  militia 
eouiitv,  not  lieiiig,  according  to  tlie  provisions  of  lhi!i  act,  hullic 
.1  re(:iinent  or  hfttalion  to  he  eoniinuiided  by  n  eutoiu-l.  »ui 
shall,  nutwilhslandin;:,  be  entitlnl  tu  the  rank  of  culuiie],  imles'j 
siiall  be  united  with  the  militia  of  uny  other  ctmnly  an  afon.uii 
that  no  such  lieutenant  shall,  in  virtue  or  by  reason  of  aiiv  sik 
as  aforesaid,  receive  any  greater  pay  than  the  proper  enniiiirind 
[':>rps  would  be  entitled' to.  SecL  I'i. 
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When  a  battalion  of  mflitia  is  commanded  hy  u  lieutenant-colonel  who 
shall  have  been  commandant  of  the  same  for  five  years  or  loneer,  while  em- 
bodied, it  shall  be  lawful  for  the  lieutenant  of  the  county  to  which  such  bat- 
talion shall  belong,  with  the  approbation  of  his  Majesty,  to  give  to  such  lieu- 
tenant-colonel commandant  a  commission  of  colonel.  Sect.  73. 

Where  the  number  of  private  men  are  sufficient  to  form  a  battalion  of  less 
than  four  hundred  and  eighty,  but  not  less  than  three  hundred  and  sixty 
men,  the  lieutenant  may  appoint  three  persons,  qualified  as  aforesaid,  to 
eerve  with  the  rank  of  colonel,  lieutenant-colonel,  and  major,  but  with  no 
hiffher  pay  than  if  they  were  appointed  lieutenant-colonel,  major,  and  cap- 
tam,  respectively.  And  where  the  numbers  are  sufficient  to  form  three, 
but  not  four  companies,  of  sixty  privates  at  the  least,  the  lieutenant  may 
appoint  two  persons  with  the  rank  of  lieutenant-colonel  and  major  respec- 
tively, but  only  one  of  them  shall  be  entitled  to  any  higher  pay  than  that 
of  captain.  And  where  the  number  is  not  sufficient  to  form  more  than  two 
companies  of  sixty  privates  at  the  least,  the  eldest  captain  shall  serve  with 
tbe  rank  of  major,  but  shall  onlyi)e  entitled  to  the  pay  of  captain.  Sect.  74. 

Every  officer  of  any  militia  regiment,  &c.,  being  duly  qualified,  who  may 
have  accepted  or  shall  accept  a  commission  or  appointment  of  the  same  rank 
in  any  other  militia  regiment,  &c.,  and  shall  thereby  vacate  his  former  com- 
mission, shall  continue  -to  rank  in  the  general  service  according  to  the  date 
of  his  commission  or  appointment  of  the  same  rank  in  the  militia  so  vacated. 
Sect.  75* 

When  any  colonel  or  other  commandant  of  any  regiment  of  militia  shall 
be  absent  from  Great  Britain,  and  until  he  shall  retium  thereto,  and  shall  have 
notified  his  arrival  to  the  clerk  of  the  peace  of  tlie  comity  to  which  such  regi- 
ment vhall  belong,  and  to  the  commanding  officer  and  adjutant  thereof,  it 
shall  be  lawful  for  his  Majesty  by  warrant  under  his  sign  manual,  to  direct 
and  order  that  the  officer  next  in  command,  residing  in  Great  Britain,  shall  in 
all  cases  act  and  serve  as  the  commandant,  and  all  powers  and  authorities  which 
might  have  been  exercised  by  such  colonel  or  other  commandant  while  resi- 
dent in  Great  Britain,  shall  be  vested  in  and  exercised  by  the  officer  next  in 
command  who  shall  be  resident  in  Great  Britain,  with  power  to  appoint  the 
regimental  or  battalion  clerk  and  agent  to  such  regiment,  in  the  same  man- 
ner as  such  colonel  or  other  commandant  might  have  done,  and  he  is  to  take 
security  from  such  agents  and  to  be  liable  to  make  good  all  deficiencies  that 
may  happen  from  the  said  agent  or  from  himself,  upon  account  of  the  pay, 
douiing,  or  public  stock  of  such  regiment :  provided,  that  such  officer  so  next  m 
command  as  aforesaid,  who  shall  assume  tne  powers  so  given  to  him  as  afore- 
said, shall,  within  seven  days  afterwards,  notify  the  absence  of  such  colonel, 
ov  other  commandant  to  the  lieutenant  of  the  county,  and  when  the  regi- 
ment or  battalion  shall  be  in  actual  service,  to  the  secretary  at  war.  Sect  76. 

The  King  shall  appoint  one  proper  person,  who  shall  nave  served  in  some 
of  the  regular  forces,  or  in  the  militia  while  embodied  for  at  least  five  years, 
to  be  adjutant  to  each  regiment;  and  such  adjutant,  if  appointed  out  of  the 
Kine's  other  forces,  shall,  during  his  service  in  the  militia,  preserve  his  rank 
in  the  army  as  if  he  had  continued  in  that  service ;  and  the  lieutenant,  on 
the  recommendation  of  the  colonel  or  other  commandant  of  any  regiment, 
may  appoint  the  adjutant  thereof  to  serve  with  the  rank  of  captain,  provided 
snch  adjutant  shall  have  served  five  years  in  the  militia  while  embodied,  or 
In  his  Majesty's  other  forces,  although  he  may  not  have  the  qualification 
requisite  for  captains.  But  no  such  appointment  of  captain  shall  be  valid, 
unless  it  be  specified  in  the  instrument  granting  it  in  what  regiment,  &:c. 
such  adjutant  nas  served,  &c.,  and  what  were  the  date  or  dates  of  his  com- 
mission or  commissions.  But  no  adjutant  so  appointed  to  serve  with  the 
mnk  of  captain  shall,  by  virtue  of  the  date  of  such  appointment  as  afore- 
said or  otherwise,  be  entitled  to  rank  above  or  to  command  any  captain  of  a 
company  in  the  militia.  Nor  shall  such  adjutant,  by  reason  of^such  ap> 
pointment,  be  entitled  to  receive  any  greater  or  other  pay  than  that  of  adju- 
tant.  Sect  77. 

And  in  every  case  where  the  number  of  private  militia  men  raised  in  any 
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42  Geo.  3,  c.  00. 

A  lieuteiMmt-o(4o- 
nel  may  have  « 
commwkmof 
cokmel  in  a  certain 
peiiod. 

How  to  be  officered 
where  the  num- 
ben  axe  insuffi- 
cient to  form  a  !»• 
giment. 


Rank  according  to 
date  of  commis- 
sion. 


When  a  com- 
mandant shall  be 
absent  firam  Great 
Britain,  the  officer 
next  in  command 
shall  be  vested 
with  the  same 
powers,  till  the 
commandant  »ha]l 
return  and  notify 
his  arrival  to  the 
derli  of  the  peace 


The  officer  luxt  in 
command  shall, 
within  seven  days 
after  assuming  the 
command,  notify 
the  absence  of  the 
commandant. 

The  king  may  ap- 
point adjutants 
from  the  anny  or 
militia,  who  shall 
retain  their  rank. 


No  ai^utant  so 
promoted  to  take 
command  of  a 
company. 


Sui^geons. 


teiiaiiU  <it  Mich  subdivtiioii  mcrting  to  the  reccivci 
&c.,  to  which  such  militia  ihall  belong;  uid,  in  adt 
■iirEcoti  Bhell  bUo  receive  hi*  rcIiibI  and  reaaoiMbl 
and  npCFunriei  for  the  Kick,  during  the  tim?  or  nnj 
in  punnancc  of  this  act,  and  fi>r  bis  altendonee,  nie 
for  thp  nick  teijeantu,  curponils,  and  drummers,  n 
the  heRd-imartpra  of  the  regiment,  &c.,  na  hen^iit-al 
be  rPiMid  niin  by  the  rccoii-et-f-enErni,  on  an  accci 
ceoii,  and  rerlitied  by  the  commanding  otKcer  oiid  : 
&c.,  to  wliich  he  shall  bolong;  and  if  otty  such  corp] 
then  bv  tile  commanding  omeer  of  each  company ; 
bIibII,  (Wring  the  lime  of  ihe  mililia  to  which  he  di 
ilied(ii},  receiif  the  pay  and  allowance  ota.surgfoi 
jCHty'H  other  forces,  anil  be  subject  to  ibc  like  rules, 
tiuiiH  ill  even'  respect,  ax  far  aa  the  some  niny  be  i 
turgvim  aliall  bo  capable  of  holding  any  other  comm 
of  Tce>-iving  any  pay  in  respect  of  any  other  eomi 
during  the  tiinv  uf  his  being  such  surgeon  aa  aforci 
8.  78. 

And  where  the  number  of  private  mililia  men  n 
ing,  or  place,  is  Nulticient  to  fumi  a  regiment  or  bai 
k'KK  lluin  threi'  hundred  and  vixty  privates,  tllo  eolc 
btitlnliiiii  niny,  with  die  B|ipr<ibatiaii  of  liis  Majesty, 
]>cr  piTHon,  who  has  sen'ird  in  his  Majesty's  other  (! 
niililiu,  to  Im'  Ihe  quartermaslcr  of  any  such  regiini 
tiivly  1  und  thi^  lieutenant  of  the  county,  riding,  or 
ginient  or  battalion  shall  belong,  on  the  T^commi 
thcronf,  may  appoint  such  quartcriuonter  to  werve 
tenant  or  ensign,  although  such  quartermaster  ma; 
lion  required  by  this  act  for  lieutenants  or  enugni 
alwaj-s,  that  sucli  quartermaster  ihaU  not  be  capnl 
mission,  or  rect^ii'ing  any  pay  in  retpuct  of  any  co 
pany  in  the  militia,  during  tlie  time  of  his  being 
aforesaid.  Sect.  79. 
I-  Tlie  colonel,  or  other  commandant  of  every  regiii 
of  mililia,  consisting  of  not  lesa  than  three  companii 
&c.,  is  not  in  ochia]  service,  may  appoint  a  regimi 
who  shall  execute  the  office  of  paymaster;  but  whei 
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company  or  companiei,  or  on  behalf  of  any  man  fervlng  therein,  to  the  form i no  am d 

commanding  officer  thereof,  which  conunancung  officer  shdl  account  for  the  officerino. 

tame  in  like  manner  in  every  respect  as  a  regimental  or  battalion  clerk.  48  Geo.  3,  c.  90. 
Sect.  80. 

But  no  adjutant,  surgeon,  regimental  or  battalion  clerk,  or  quartermas-  No  M^nunt,  Ac. 

tpr,  shall  be  capable  of  being  appointed  captain  c^  a  company;  nor  shall  ^^ij|^£^*°^  * 
Viy  captain  of  a  company  be  capable  of  being  appointed  to  those  places. 
Sect  81. 

And  no  officer  who  is  entitled  to  half  pay  shall  be  dee  med  or  taken  to  forfeit  Hair  pay  oflicen 

or  quit  such  half  pay  during  the  time  he  niall  serve  as  lieutenant,  ensign,  ad-  Xma!SS,!!mSi 

jutant,  regimental  or  battalion  derk,  quartermaster,  or  surgeon,  in  the  mill-  nceire  their  half 

tia,  but  that  the  same  shall  nevertheless  continue;  and  instead  of  the  oath  ^(^SUj^'^''^ '^ 
naually  required  of  half  pay  officers,  to  entitle  them  to  &e  receipt  of  their 
lialf  pay,  every  such  officer  so  entitled  to  half  pay,  and  serving  as  aforesaid, 
aball  take  the  following  oath : — 

*'  I,  A,  B.,  do  Mwear,  that  I  had  not,  between  the         and  the  ,  any  place  or   Oath. 

<«ipfoyiwgn<  of  pn^,  cinl  or  miUttiry,  under  his  Mtyeety,  besides  my  attowmce  of 
ktUfpay  as  a  reduced         in  late  regiment  of        ,  save  and  except  my  pay  as 

MmUenanit  [jensign,  adjutant,  regimental  or  battalion  clerk,  quartermaster,  or,  sur" 
.gtQth  **  the  case  may  be],  for  serving  in  the  miUtia." 

And  the  takine  of  the  said  oath  shall,  without  taking  any  o&er  oath,  be 
sufficient  to  entitle  such  person  to  receive  his  half  pay.  Sect  82. 

Seneants,  corporals,  and  drummern  shall  be  appointed  to  the  mHitia,  in  ProporUooe  or 
tlie  following  proportions :  (that  is  to  say),  when  not  in  actual  service  there  SSJSuSd^SlS? 
■hall  be  one  Serjeant  and  one  corporal  to  every  thirty  private  men ;  and  nun. 
wken  the  militia  shall  be  drawn  out  into  actual  service,  an  addition  shall  be 
■Bade,  so  that  there  shall  be  one  Serjeant  and  one  corporal  to  every  twenty 
private  men;  and  when  not  in  actual  service,  there  shall  be  one  drummer 
■to  every  conipany,  with  an  addition  of  one  drummer  for  each  flank  com- 
pany of  regiments  or  battalions,  consisting  of  five  or  more  companies  as 
■fcrfsaid;  and  when  the  militia  shall  be  drawn  out  into  actual  service,  there 
diall  be  an  addition  of  one  drummer  to  every  company  so  drawn  out;  and 
aH  seneants,  corporals,  and  drummers  shall  take  the  following  oath :  (that  is 
io  say) — 

"/,  A.  B,,  do  sincerely  promise  and  swear,  that  I  will  be  true  and  faithful  and  bear  Oath  to  be  taken 

trme  allegiance  to  his  Majesty  king  [fFiWcwi],  and  that  I  will  faithfully  serve  in  the  ^  non-^ommto- 

'^wdUHa  within  Great  Britain,  for  the  defence  of  the  same,  until  I  shall  be  legaUy  dU-  dSJSiJS?"  *" 
'€9mrged.** 

And  the  colonel  or  other  commandant  of  every  regiment,  battalion,  or  Serieant-majon 
'eoips  consisting  of  two  or  more  companies,  may  appoint  a  seijeant-major;  JSi*bcimp3m^^ 
ana  the  colonel  or  other  commandant  of  every  regiment,  &c.,  consisting  of 
^lluree  or  more  companies,  may  appoint  a  drum-major;  and  all  seijeants, 
corporals,  and  drummers  having  received  any  pay  as  such  from  any  regi- 
ment, &c.,  shall  be  deemed  to  be  engaged  and  compellable  to  serve  in  such 
rwment,  &c.,  until  legally  discharged.  Sect  83. 

But  no  person  who  shaU  keep  any  house  of  public  entertainment,  or  who   Publicai»exrept- 
sball  sell  any  ale  or  wine,  or  any  brandy,  or  other  spirituous  liquors,  by  re-  •**• 
tail,  shall  be  capable  of  being  appointed,  or  of  serving,  or  receivmg  pay,  as  a 
aeneant,  corporal,  or  drummer  in  the  militia.  lb. 

But  if  it  shall  happen  that  in  any  regiment,  battalion,  or  corps,  there  AnadditUmaicor- 
iJiall  be  a  surplus  of  fifteen  private  men  or  upwards,  after  the  appointment  JJJ^^  **  "P" 
of  one  Serjeant  and  one  corporal  to  every  thirty  private  men,  such  regiment, 
ftc.,  shall  be  entitled  to  have  one  additional  corporal,  when  not  in  actual 
'^  service,  for  such  surplus  number  of  men.  lb. 

And  any  seijeant,  corporal,  or  drummer  may  be  discharged  by  the  colonel  conunandants 
or  other  commandant;  and  the  said  colonel  or  other  commandant  may  ap-  1!!!?^  **^***'^"'" 

•   ^  .     ^y  jf  -A.  ijy  Jeant«,  &c.  and  ap- 

point any  proper  person  m  the  room  of  every  sei3eant,  corporal,  and  drum-  point  othcra. 

mer  who  shall  die,  desert,  or  be  discharged,  aW  wmch  seijeants,  corporals,  and 

drummers  so  appointed,  shall  take  the  like  oath  as  is  hereinbefore  required 

lo  be  taken  by  Serjeants,  corporals,  and  drummers  respectively.  Sect  84. 


jntUtaig  lab. 

And  in  caie  the  lieutenant  for  any  coun^,  riding,  or  pUce,  m 
or  other  commandant  of  any  regiment,  battalion,  or  cotpa  of  rail 
desirouB  of  keeping  up  •  greater  number  of  dnunniera  than  i 
rected  to  he  employed  aa  tifers  or  muncians  for  the  lue  of  air 
ment,  Sic,  and  shall  be  vUling  to  defray  the  expeniea  of  cud 
drummers,  such  lieutenant  or  colonel,  or  other  commaodant,  it 
retain  in  their  respective  regiments,  &c.,  any  number  of  the  dn 
ployed,  or  to  be  emploved,  ai  fifen  or  musicians  therein,  on 
the  number  established  by  this  act,  or  at  any  time  hereafter  to 
additional  number  of  drummen  to  a«t  «•  fifen  or  m 
spective  regiments,  &c.;  and  all  such  drummer*  ao  r 
engaged  to  serve  in  any  luch  cotps  a*  fiferi  or  mumcians,  snau 
drummers  of  mihtia  within  the  meaning  of  this  act,  to  all  inlei 
poses  wliatsoever,  and  ihall  be  subject  to  the  aame  ordera,  r^ 
nolties,  and  punishments,  as  other  drummers  of  militia  are  by  1 
ject,  and  shdl  continue  to  serve  as  drummers  so  loDg  a*  they  ■ 
the  same  pay  and  clothing  as  other  drummers  have,  or  better 
lieu  thereof,  and  no  longer.  Sect.  6S. 

As  to  the  pay  and  allowances  of  the  suhaltem,  stafi^  and  dod-i 
ed  officers  of  the  militia  when  disembodied,  see  tha  10  Get 
poit,  p.  S32- 


By  the  42  Geo.  111.  c.  90,  s.  S7,  the  mUitia  shall  be  called 
every  year,  for  the  purpose  of  being  trained  and  exercised  far  i 
twenty-one  d^ys,  fnhich  term  is  by  the  43  Geo.  III.  c- 19,  i 
twen^-eight;  and  by  the  55  Geo.  III.  c.  65,  s.  5,  may  be  for  an 
exceeding  twenty-ewbt  days  as  the  King  majr  direcL  Abo,  Iqr 
III.  C.57,  ■.  I,  Uie  King  m^,  bv  any  order  in  council,  suspend 
out  of  the  mihtia,  or  any  part  lliereof  for  trainuiK  and  exercise 
and  direct  that  no  such  training  or  eswdae  shall  take  place  it 
And  in  every  county  in  which  it  shall  have  been  appointed  thai 
ulinll  not  be  trained  or  exfrciaini  nt  llie  same  time,  then  the  rt^ 
tbtreof  shall  be  trained  and  exercised  xuccesslvelv,  until  the  w 
mini  shall  have  been  troiiifd  uud  exercised  for  the  space  of  i 
days;  and  for  such  purpose  the  men  sliall  be  called  out  (o  be  so 
t'Hercised  in  such  manner  and  pni^rtioii,  at  such  time  ur  timci 
ur  places  as  shall  be  appointed,  with  the  approbation  uf  his  Mai 
or  dcpnty-lleutctionls,  ot  a  genemi  meeting  of  the  lie 
~s  hert'inbcrore  directed;   or  in  default  of  a 


iH'lng  bolden,  then  by  the  lieulcii 


t  of  the 


-r  ty  Ih 


lieuteliHUls  authorized  by  liis  Majesty  to  act  as  aforeiuud:  provii 
dball  not  be  lawful  to  onlcr  lexs  than  two  rompanios  of  sixty  pri 
the  Iciisl,  with  iiflicers  and  sctjcanls,  corporals  and  dnmuners,  in 
to  be  (raiued  and  exercined  tof^tlier,  unless  the  inilttin  of  the  cu 
iLLuaiitit  to  90  many.  Provided  al»o,  that  the  lieutenant  or  dep 
antx.  ut  any  general  mculing  of  11  cut  ['lining',  iiniy  ulter  the  plat 
ed  for  nsstinbling  Ibe  men  for  exercise,  and  from  lime  tn  lime  ai 
or  additional  places  as  ibcy  Hhall  find  e-VjuHlii'tit,  pviiig  ihe  like  r 
(if  us  is  herein  required  to  be  given  of  the  places  tint  lo  be  appo 

Hy  sect.  88,  whenever  any  rc(^nicnl  lo  be  raised  under  ih 
linve  been  disembodied  as  hcreinntlor  directeil,  it  thaW  be  lawAil 
ji'sty  to  order  and  direct  that  such  regiment  shall  nut  lie  ir.iined 
ed  ni  manner  as  h  liereinofler  directed  for  the  space  of  iwel 
uKiuths,  to  be  calculated  from  Ihc  day  uf  disenibo<lyinp.  or  fur  m 
of  inontlis  not  exceeding  tiv el ve  months,  asiiit.  Majestv  shall  th 

By  sect.  ''^!>,  during  such  time  ns  1U13-  niililia  shnll  lie  asseni] 
piirjHise  of  Ijeiiij;  trained  and  fxertised,  all  (liings  coiituineil  ii 
rarliuiD-nt  wliicli  slinil  (lien  he  in  force  lor  pnnisltin(c  inutiny  ati' 
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and  for  the  better  payment  of  the  army  and  their  quarters,  and  in  the  arti-  trainino  and 
^es  of  war  made  in  pursuance  of  such  act,  shall  be  in  force  with  respect  to  exercise. 
mich  militia,  and  to  all  the  officers,  non-commissioned  officers,  drummers,  4S  Geo.  3,  &  90i 
and  privates  of  the  same,  in  all  cases  whatsoever,  but  so  that  no  punishment 
fduSL  extend  to  life  or  limb;  and  it  shall  be  lawful  for  the  officer  command-  coorta-martiaL 
ing  and  present  with  any  detachment  or  division  of  militia  called  out  to  ex- 
CffCise,  not  being  under  the  rank  of  captain,  to  order,  when  he  shall  think  it 
necessary,  a  regimental  court-maitial  to  be  held  for  the  trial  of  any  offence 
eaiAmitted  by  any  seijeant,  corporal,  drummer,  or  private,  under  and  dur- 
ing his  conunand ;  and  if  a  sufficient  number  of  officers  shall  not  be  present 
to  constitute  such  courtnnartial,  it  shall  be  lawful  for  the  commandins^  of- 
ficer of  the  regiment,  to  which  any  such  detachment  or  division  shall  belong, 
upon  application  made  to  him  by  the  officer  commanding  such  detachment 
or  division  for  that  purpose,  to  order  a  sufficient  number  of  officers  of  pro- 
per rank  to  attend  for  the  purpose  of  assisting  at  such  court-martial,  who 
iftall  forthwith  attend  the  same  and  assist  as  members  thereof;  and  the  sen- 
tence of  every  such  courtrmartial  shall,  in  evenr  case,  be  submitted  to  the 
commandant  of  the  regiment  to  which  such  detachment  or  division  shall 
belong,  (or,  in  his  absence  from  the  coun^,  to  the  senior  field  officer  within 
the  same),  for  his  approval  thereof,  who  shall  cause  such  sentence  to  be  put 
in  execution,  mitigated,  or  remitted,  as  he  shall,  in  his  discretion,  think  best 
^r  the  service. 

Notice  of  the  times  and  places  of  exercise  shall  be  sent  by  the  derk  of  the  Notice  of  aie  Umei 

general  meetings  to  the  clerks  of  the  subdivision  meetings,  and  the  deputy-  *'^  pl«oM. 

fieutenants,  at  some  subdivision  meetings,  shall  cause  the  men  to  be  called 

'.  tet  in  such  order  as  shall  have  been  notified  by  the  clerk  of  the  general 

flM«tings,  and  for  that  purpose  shall  issue  orders  to  the  chief  constables, 

.  wkdk  directions  to  forward  the  same  to  the  constables  or  other  officers  of  the 

several  parishes  or  places;  who  shall  cause  such  notices  to  be  fixed  on  the 

^  dUKm  of  their  churches  or  chapels  respectively,  or,  if  any  place  shall  have 

[  no  ekurdi  or  chapel  belonging  to  it,  on  the  door  of  the  church  or  chapel  of 

'  eome  parish  or  place  thereto  adjoining;  which  shall  be  deemed  sufficient 

_  notice  to  every  militia  man  enrolled,  notwithstanding  any  omission  in  the 

'  ddirery  of  written  notices  hereafter  directed.     And  such  constables  and 

'  other  officers  are  required  also  to  give  notice  in  writing  to  the  several  mili- 

"  tin  men  who  shall  be  so  called  out,  by  serving  them  personally,  or  by  leav- 

'  io^  the  same  at  their  usual  place  of  abode,  to  attend  at  the  time  and  place 

'  nMntioned  in  such  order.     And  all  such  militia  men  shall  duly  attend  ac- 

I  cording  to  such  notices  respectively.  Sect  90. 

*  '  The  clerks  of  the  several  subdivision  meetings  shall,  within  ten  days  after  usu  of  the  men  to 
'the  receipt  of  such  notices  from  the  clerk  of  the  general  meetings,  cause  a  SLJS^^'ffl*"*"* 
'Ibll  and  true  list  specifying  the  name  and  date  of  the  enrolment  of  all  the  ^     ^"*' 

persons  enrolled  within  each  subdivision  respectively,  and  the  time  and 

*  place  of  exercise,  to  be  transmitted  to  the  commanding  officer  of  the  regi- 
^  ment,  or  to  such  person  as  shall  be  appointed  by  him  to  receive  the  same, 
^and  a  duplicate  of  such  Ust  to  be  transmitted  to  the  adjutant,  and  where 
I  there  is  no  adjutant,  to  the  major  or  captain  commandant  Sect  91. 

<      The  pay  of  every  person  enrolled  to  serve  in  the  militia,  when  called  out  l^vof  men  when 

*  ibr  the  purpose  of  bemg  trained  and  exercised,  shall  commence  upon  the  ««*«>* '<>«'•'- 
■*  ^y  on  which  he  shall  join  the  regiment  to  which  he  shall  belong,  and  not 

*  before :  provided  that  if  he  shall  have  been  prevented  joining  such  regi- 
>  ment  by  sickness  or  other  sufficient  cause,  ana  shall  produce  to  the  com- 
'  mending  officer  a  satisfacto^  certificate  of  such  sickness,  or  other  sufficient 
i  caiiae,  such  commanding  officer  shall  direct  an  allowance  of  pay  to  be  made 
i  to  the  person  so  prevented,  according  to  the  time  mentioned  in  such  certi- 
n  ftcate.  Sect  92. 

1      In  case  any  militia  man  shall,  on  his  march  to  the  place  where  he  shall  MUltk  man  falling 
t  be  ordered  to  attend  for  the  annual  exercise,  be  disabled  by  sickness  or  ^^ 
i  otherwise,  it  shall  be  lawful  for  any  one  justice  of  the  county,  or  the  mayor 
;  ct  chief  magistrate  of  any  city  or  place  where  such  man  shall  then  be,  by 
t  warrant  under  his  hand  and  seal,  to  order  him  such  relief  as  he  shall  think 


imiinmo  *)<■> 


inaftats  lafai. 

,        1  the  Mini  iliall  be  sivcn  by  tha  offlcan  of  tt 

place  where  nich  inUitut  mui  abftlT  then  be;  moA  the  oi&eii 
reUef  ihall,  upon  producing  an  account  oF  the  expenws  thereof 
surer  of  the  county,  for  «mch  Mich  man  ahBll  aerre,  (such  ac 
tint  allowed  under  the  hand  of  a  juatice),  be  reimbuned  luch 
him,  who  (hall  be  allowed  tlie  ume  in  hia  accounta.  Sect.  93. 
AH  majron,  bailiff*,  constable*,  tithingmen,  headboroughi,  an 
miwiitrates  and  ofticen  of  citiei,  towni,  paTtabea,  tithingi, 
and  (in  their  default  or  abtence)  any  oae  juatice  inhahitin 
near  any  city  or  place  (hut  no  othera),  ahall  quarter  and  billet 
non-com nuuioned  olficen,  drummera,  and  private  men  trrnn 
litia  at  the  timet  when  the^  (ball  be  called  out  lo  annual  exen 
livery  st&blct,  ale  houiei,  victualling  housea,  and  all  huiiaes  of 
ing  brandy,  strong  walers,  cyder,  wine,  or  metheglin,  by  retdiL 
cation  made  to  any  sucji  mayon  or  ofiicem  by  his  ^lRJei4}''s  lii 
by  the  colonel  or  other  commanding  otKcer  of  the  itiilitU  uf 
where  they  shall  be  so  called  oul  lo  exerciae;  and  when  the  i 
embodied  nor  called  out  to  exercise  na  aforesaid,  all  niaj'ors  m 
cers  aforesaid,  or  (in  their  default  or  absence)  any  one  justice 
and  provide  convenient  lodgine  witli  fire  and  candle  in  such  liM 
said,  for  the  Serjeants,  coTTtoralB,  and  druminetv  of  the  militia. 

AVlicn  the  militia  shall  be  called  out  to  be  trained  and  cxetrii 
tice  of  any  county,  being  thereunto  reouired  by  an  order  from 
ant,  or  from  any  dcputy-lleu tenant,  or  from  the  colonel  or  olbe 
ing  officer  of  any  regiment  or  division  of  militiai,  being  within  i 
■hall  issue  his  warrant  [o  the  chief  conatahlea  of  hundreds,  oroll 
or  to  the  conitablet  or  other  oflicers  of  the  several  parisliei  or 
through,  near,  or  lo  which  any  such  regiment  shall  be  ordered  I 


^         ^ 


accoutrements,  c 
shall  be  mentioned  in  the  laid  otder;  and  in  case  nieh  sulHcic 
and  men  cannot  be  provided  within  any  such  county,  then  aii 
any  adjoining  county,  riding,  or  place,  shall,  upon  such  order 
Im'Iii^'  Hlu'wn  nnto  him,  t^iiiic  liii  wnmuit  in  lik<-  inHnjuT  will 

{'oiniiig  riiinity,  to  niiikc  up  micli  dcjii'ieiii'y  ol'  c)trriii{;cs  mid  iiii'ii. 
iciitcnanl  or  ciimnuinding  uHiciT  re4nirinfr  eiirh  carriii^cs  ■.iiii 
at  the  vunie  time  pav  to  every  such  chief  constable,  or  othfr  cii 
use  of  the  jvrsoiis  who  shall  provide  the  i«inie,  li.  for  evt^rv  mi 
pin  with  five  horses,  and  (iiiy  wuin  with  six  oxen  or  with  fui 
two  lionHii,  shall  respectively  imvel;  and  i>i/.  fur  over^-  mile  in 
with  finir  borxes  sbuD  travel,  and  so  in  {)r(ipoTtii>n  for  nny  ciirr 
by  any  less  minilM.'r  of  liiiniii  or  oxen ;  fw  which  re^ipfctive  m\iv 
coiisltiblr,  or  other  otRni  receiving  the  same,  ia  rt-iiuired  to  gi 
lo  the  piTsoii  paying  the  same;  and  every  Kueh  eliiel' coiislal 
otliitT,  fhtill  order  hucIi  person  or  iiersoiis  having  t-arriiigii  n 
think  pnijH'r,  to  provide  and  fumish  such  eurriHf*es  and  men  i 
tlic  wiirrnnl  aforesaid;  and  ever}'  jwrsini  so  ordered  i*  reiiuiro 
and  fiimisli  ihc  same  accordingly  fiir  one  day's  journey,  uiiil  im 
in  case  any  micj)  chief  coustable  or  other  oHieer  shall  be  al  imv 
such  carriages  over  and  i^ive  the  money  which  ^lull  be  so  rccei' 
as  aforesaid,  such  overplus  shall  lie  home  by  every  eimiiiy  win 
ditioiial  oxpeiiBC  shall  be  incnrrvil,  and  be  repaid  to  iheni  withoi 
ward  by  llie  Ireasurer  «ut  uf  (lie  public  slock.  Sect.  !i.i. 

And  when  any  regiment,  or  any  division  theieiif,  shdll  be  a* 
the  ]nirpose  of  being  trained  aim  exercised,  the  cnjitain  or  ci 
officer  of  every  company  may  [nit  llie  men  of  his  c-niii|iiiny  undi 
not  exceeding  -W.  per  dnv,  for  iirovidiiig  thcin  with  liiut'i  and  i 
sariex,  and  for  defraying  tlii'  ex jwnse  »f  repairing  any  iinus  whiv 
been  broken  or  damaged  by  any  siich  man's  iieoleet;  pmvidii 
such  ciiptain  i-liall  nccouiii  mlh  each  innii  tiv  such  atop^Kige,  an 
ing  deuucted  what  shall  luive  Iieeii  (laid  for  necuMune*  und  fi' 


III.  (It).]  TUMlUia.  831 

albreMid,  ihall  pay  the  remainder  into  the  hands  of  the  man  to  whom  the  teaining  amd 
same  belongi,  before  he  ahall  he  dimuMed  from  such  training  and  exercise.       bxercibe. 

Sect.  96.  42  Geo.  3,  c  90. 

The  colonel  or  other  commanding  officer  of  every  regiment,  ae  often  as  Returm  to  be 
hii  regiment  shall  be  bo  called  out  to  exercise,  and  wiUiin  fourteen  days  from  ^J£j^^  ^^ 
the  time  of  assembling,  shall  return  to  the  lieutenant  of  the  county  a  true 
■tale  of  snch  regiment,  and  a  duplicate  thereof  to  the  derk  to  the  general 
■iftceiings  to  be  filed;  and  where  the  militia  of  any  county  shall  be  so  order* 
md  to  be  trained  and  exercised  in  parts  or  proportions  successivdy  in  man* 
ner  directed  by  this  act,  the  officer  commanding  every  such  part  or  propor- 
tScm  for  the  time  being,  shall,  within  seven  days  after  the  assembling  there- 
oif  make  a  return  of  the  state  of  the  mOitia  exercised  by  him  or  under  his 
command  to  the  commanding  officer  of  the  regiment,  on  pain  of  forfeiting 
20L  for  every  such  omission ;  and  the  commanding  officer  receiving  such 
returns^  shall,  within  fourteen  days  after  all  the  returns  of  men  belonging  to 
Mi  regiment,  who  shall  have  been  so  assembled,  shall  have  been  received  by 
IdiMif  transmit  a  general  return  to  the  lieutenant  of  the  county,  and  a  duph- 
eate  thereof  to  the  clerk  of  the  general  meetings  to  be  filed ;  and  in  case  any  Parity  for  neg- 
officer  shall  refiise  or  neglect  for  three  months  after  the  time  herein  ap-  l«ct* 
Minted  for  making  such  returns  so  to  do,  he  shaU,  for  every  such  offence, 
Ibrfeit  and  pay  50/.  Sect  97. 

And  the  captain  or  commanding  officer  of  every  company  called  out  to  CaptainttoBuiiw 
I0insrcise  shall,  during  the  time  of  such  exercise,  make  out  a  correct  and  ac-  SJ^r^JI^I^^ 
isnnite  return  (a)  of  the  state  of  the  classes  of  the  men  belonging  to  his 
^Ounpany,  speciiying  the  several  particulars  therein  mentioned,  and  3ie  mh- 
Arimm  to  which  everj  such  man  shall  belo^,  and  shall  deliver  the  same 
J^  tibe  adiutant,  or,  where  there  shall  be  no  adjutant,  to  the  commanding 
^0oer,  wno  shidl,  within  one  month  after  every  such  exercise,  make  out  a 
jywieinl  and  accurate  return  of  all  such  classes,  according  to  such  form  and 
^ntli  such  flpecification  as  aforesaid,  and  shall  transmit  the  same  to  the  clerk 
fttf  the  general  meetings,  and  shall  also  transmit  to  the  clerks  of  the  sub- 
^^llviaon  meetings  extracts  of  such  return,  containing  the  state  of  the  classes 
^  men  belonging  to  their  respective  subdivisions;  and  such  subdivision 
^derka  shall  forthwith  correct  the  books  of  enrolment  of  their  respective  sub- 
divisions, so  as  to  correspond  accurately  with  such  return;  and  the  clerk  to  ci«k  to geneni 
jfte  general  meetings  shall  forthwith,  upon  receipt  of  such  return,  and  within  SttrtSict  ofi!i- 
Ihro  months  after  the  expiration  of  sucn  exercise  as  aforesaid,  make  out  and  tunn. 
jtmismit  to  one  of  his  Mfuesty's  principal  secretaries  of  state,  correct  ab- 
itracts  of  aU  such  returns  made  out  in  the  form  in  the  schedule  marked  (G)  (b), 
jind  every  person  so  required  to  make  any  such  return,  who  shaU  refuse  or 
neglect  to  make  the  same  in  manner  aforesaid  at  the  period  hereby  required 
§ar  that  purpose,  shall,  for  every  such  offence,  forfeit  and  pay  50/.  Sect.  98. 

Sect  99.  And  every  militia  man  (not  labouring  under  any  infirmity  in-  MflnnotappMriag 
capacitating  him),  who  shall  not  appear  at  the  time  and  ^ace  appointed  for  p^^cifai^^ 
lija  being  exercised,  (notice  having  been  published  and  given  as  by  this  act 
required),  shall  be  deemed  a  deserter,  and  if  not  taken  until  after  the  time 
of  any  such  exercise  shall  forfeit  and  pay  20/. ;  and  also  every  militia  man, 
who,  having  joined  the  regiment  to  which  he  belongs,  or  any  company  or 
division  thereof^  shall  desert  or  absent  himself  during  the  time  of  any  such 
itfBercise,  and  shall  not  be  taken  until  after  the  time  of  such  exercise,  shall 
tefeit  and  pay  20/. ;  and  if  not  immediately  paid,  the  justice  before  whom 
Im  sliall  be  convicted  of  such  ofl^ce  shall  commit  him  to  the  house  of  cor- 
'  taction  to  hard  labour,  or  to  the  common  gaol,  for  six  months,  or  until  he 
ihan  have  paid  the  said  penalty. 

•     Sect  100.  And  in  case  any  militia  man  shall  desert  or  absent  himself  if  men  abtent 
4ott  his  duty,  and  shall  not  return  and  voluntarily  surrender  himself  to  the  ^^fjll^*  *"**, 
'  ^d^tant  or  other  officer,  commissioned  or  non-commissioned,  commanding  are  not  taken' 
-tffc  the  place  where  the  arms  of  tbe  regiment  shall  be  deposited,  or  shall  not  JjJSfiJ^iSLM 

tot»tsllntiiifor. 

(a)  See  form  (No.  8),  post,  p.  872.  (fr)  Sec  form  (No.  9),  pott,  p.  878. 
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mm  required  for  the  regular  militia  of  Great  Britain  and  Ireland,  (when  clothing,  &c. 
disembodied),  in  the  manner  and  for  the  several  uses  hereinafter  mention-  lo  Geo.  4,  c. ». 
<pd,  (that  is  to  say),  for  the  pay  of  the  said  regular  militia,  at  the  rates  fol- 
lowing," per  diem;  (that  is  to  say),  for  each  adjutant,  St, ;  for  each  seijeant  Rfttet  of  pay. 
niyor,  having  heen  seijeant  major  of  a  provisional  battalion  of  militia,  2», 
fid. ;  for  each  seijeant  major,  where  one  is  appointed  in  corps  consisting  of 
two  or  more  companies,  1«.  \Qd,;  for  each  seijeant,  having  been  a  colour 
•eipeant  in  one  otthe  provisional  battalions  of  militia,  2s, ;  tor  each  seijeant 
■4oing  the  duty  of  quartermaster  seijeant.  Is.  10^. ;  for  each  seijeant,  \t,  6d. ; 
fiyr  each  drum  major,  where  one  is  appointed  in  corps  consisting  of  eight  or 
more  companies,  ls,6d,;  for  each  drummer,  \t.    "  Provided  always,  that  Rates  of  pay  wheo 
when  any  seijeant  or  drummer  shall  be  absent  on  furlough  or  licence,  such  JSJJJI*'"'"'' 
•erjeant  or  drummer  shall,  during  such  absence,  receive  6d.  per  diem  less 
tfaim  the  above-mentioned  rates  respectively ;  And  also  for  the  clothing^  of  Clothing. 
file  regular  militia  (when  disembodied),  in  cases  in  which  full  clothing  shall 
lie  provided  by  the  colonel  or  commandant,  at  the  rate  of  5/.  I2s,  Id.,  for 
€4M»i  seijeant  major  and  seijeant  doing  the  duty  of  quartermaster  seijeant; 
^  tor  each  serieant;  2/.  18«.  7d.  for  each  drum  major  and  drummer;  and 
1^  17«.  for  eacn  private  man;  and  so  in  proportion,  in  the  cases  in  which 
fnly  part  of  the  clothing  shall  be  provided  by  the  colonel  or  commandant, 
sl^getner  with  the  actual  expense  of  package  and  carriage,  and  such  charges 
4br  altering  and  fitting  the  clothing  as  shall  have  been  notified  by  the  secre- 
i&lfj  at  war ;  and  that  such  serieant  majors,  Serjeants  acting  as  quartermas- 

seijeants,  drum  majors,  seneants,  and  drummers,  as  are  now  serving  on 
disembodied  staff)  and  shaU  be  resident  at  head  quarters,  shall  be  cloth- 

once  in  two  years;  and  that  such  as  shall,  after  the  passing  of  this  act, 
^  appointed  to  serve  on  the  disembodied  staff,  shall  be  clothed  once  in  four 

:  And  also  at  tlie  rate  of  Id.  per  month  for  each  private  man  and  Cootingent  fund, 
mer  or  fifer,  for  defraying  the  contingent  expenses  of  each  regiment, 
ilion,  or  corps. 

i'  Sect.  2.  "  That  every  adjutant,  non-commissioned  officer,  and  drummer,  A4}utant, ftc, to 
lijgk  the  staff  of  the  regular  militia,  when  disembodied,  shall  be  constantly  '^^jJjk^cSiL 
^it^mdeni  within  the  ci^,  town,  or  place  where  the  arms  of  tlie  corps  to  arekept.  ^ ^""^ 
iW'bich  they  belong  are  Kept,  or  within  such  reasonable  distance  of  the  aep6t 
[•IP  shall  be  sanctioned  by  the  secretary  at  war :  provided  always,  that  every 
0$ich  adjutant,  non-commissioned  officer,  and  drummer,  shall  foifeit  his  pay 
J^  any  period  during  which  he  shall  be  absent,  except  when  absent  by 
ipt^B  from  the  colonel  or  commandant  of  the  regiment,  oattalion,  or  corps; 
^tnuch  leave  shall  not  extend  beyond  three  calendar  months  in  one  year,  nor 
to  a  greater  proportion  than  one  third  of  the  non-commissioned  ofhcers  and 
idrnmmers  at  the  same  time,  except  in  case  of  certified  sickness." 

4    Sect  3.  "  That  the  adjutant  of  each  regiment  of  militia  shall  have  the  A<Uutani  to  have 
'diarge  and  care  of  the  arms,  accoutrements,  great  coats,  clothing,  neces-  charge  of  the  anns 
iMuies,  and  other  stores,  under  the  superintendence  of  the  colonel  or  com-  to iwue^uSmooey 
jnandant;  and  shall,  out  of  the  allowance  of  Id,  per  month  for  each  private  for  contingent  ex- 
man  and  drummer,  directed  by  this  act  to  be  issued  and  paid  for  defraying  SrS^tj^dby  the 
the  contingent  expenses  of  such  regiment,  battalion,  or  corps,  from  time  to  oolonei. 
time  issue  and  pay  such  sums  of  money  as  may  be  necessary  for  the  repair 
of  arms,  and  other  usual  contingent  expenses,  upon  an  order  in  writing 
i%ned  by  the  colonel  or  other  commandant;  and  after  payment  of  such 
ffUDs  as  aforesaid,  he  shall,  three  times  in  the  year,  make  up  accounts  of  all 
mdi  money,  and  of  the  expenditure  thereof,  shewing  the  balances  remain- 
ing in  his  hands,  (which  said  balance  shall  form  a  stock  purse  for  the  use  of  Balance  to  fonn  a 
tiie  regiment,  battalion,  or  corps),  and  shall  transmit  the  same  to  the  stock  pune. 
celonef  or  other  commandant  of  such  regiment,  battalion,  or  corps,  to  be  by 
Idm  examined,  allowed,  and  signed;  and  the  said  accounts  so  allowed  and 
iigned,  shall  be,  and  are  hereby  directed  to  be,  the  proper  vouchers  and  a&- 
quittal  of  such  adjutant  for  the  application  and  disposal  of  such  money." 

Sect.  4.  "  That,  in  the  occasional  and  unavoidable  absence  of  the  adju-  inabwnceof  the 
tant  from  the  city,  town,  or  place  where  the  arms  of  any  corps  of  militia,  J^JiT^i-J^St' 
when  disembodied,  are  kept,  or  during  any  vacancy  in  the  appointment  of  {SSder'the  com- 
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cLOTinnn,  ke-   tdjutant,  the  Hijcanls  and  drummera  shall  be  under  tb«  o 

lu  0«iv  *^r7ta.        eeijeanl  major,  or  of  nrnic  acTJeant  who  shall  b*  appointed 

mud  nf  the  Kr-      julRnt,  with  the  anprobation  of  the  colonel  or  other  riinimu 

}aiitm)ar.  ^t  ^1  ■eneoDt  major  during  the  absence  of  such  adjutant;  a 

jeaiit  major,  or  acting  ■eijeiuit  major,  shajl  render  the  um 

perfttrm  such  other  acta  ai  nre  by  law  required  from  the  adji 

UHllla. whtn nil-       Sect.  5.  "That  the  otiiccn  and  non-com tniuioned  omc 

'^mrSw'^il"*   ""'  P"'^**  "'^^  of  the  regular  militia,  shBlI,   for  the  period 

tkdlopay-  ing  which  they  shall  be  called  out  for  die   purpoae  iif  wiiil 

training,  be  entitled  to  the  lame  pay  and  allowance   as  the 

commiuioned  officer*,  drummer*,  and  priratc  men  of  the  nt 

Alknnnnt  In  Mb-  Sect.  6.  '  And  whereaj  it  is  expedient  to  grant  allowances  la 
t^!?!iiUH™ad  "^  ****  "■'^  militia  farces  of  Greet  Britain  and  Ireland,  whil 
uikiuL  luneaai.  under  ccttoin  regulation*, '  it  is  therefore  enacted,  "  That  Ifa 
lowancea  ihajl  be  made  and  paid  to  the  amount,  under  the  n 
in  the  manner  hereiaailer  expreswd,  to  every  aubaltera  office 
mate  in  Great  BiiUin,  and  to  evei;  subaltern  officer  and  s« 
in  Ireland,  who  held  a  commiaiion  hi  the  nijlitia  of  Great  1 
land,  and  wai  serving  therein  when  the  corps  wna  diaenibodii 
every  supernumerary  mbaltem  officer  and  assiatant  aureeo 
ment  of  militia  in  Iroland,  which  »a*  augmented  during  the' 
has  been  reduced  to  it*  orif^nal  establiihment;  (that  it  (o  say] 
a  lieutenant,  2m,  Hd, ;  to  an  enaign,  2t, ;  and  to  a  Burg^eon's  nu 
(urreon,  2t.  6d. :  "  Provided  always,  that  all  oflic-eni  of  the 
with  the  rank  of  CH^itain-lieutenants,  shall  be  dermed  to  be  li 
all  officen  serving  with  the  rank  of  lecond  lieutenant  shall  hi 
ensigns,  for  the  purposes  of  this  act;  and  provided  olwayn,  tl 
•nces  shall  not  be  received  for  the  days  during  which  the  regin 
or  corps  to  which  such  officers  belong  is  assembled  for  trail 

Sect.  7  provides  and  ei 
continuance  of  this  art.  become  poMesu 
wciuld  by  law  <|uiilifj-  liim  to  hold  tlic  commission  of  ca|il.'i 
in  the  siiid  militia,  orwlm  is  or  shall  be  Hp{Knnt(>d  atlJutHul 
battalion,  or  cornH  of  niililia,  nor  any  ufhcer  on  full  pay  nf 
or  marine*,  shall  have  or  be  in  any  way  cntitK-d  to  llu-  uni 
any  port  or  shore  thereof;  any  thing  herein  contained  to  lh< 
of  in  aiu'wise  notwillislnnding." 

Swt.  fi.  "  Tlint  the  sulmltcrn  officers,  surgeon's  mate,  a 
gcons  (if  the  militia,  who  shall  claim,  under  tlic  author' 
ci^ive  any  |)art  of  tliti  said  atlowances,  sliall,  previa 
and  in  order  to  entitle  theinsclres  thereto,  take  and  siibscri 
fore  siunc  one  of  hi»  Majesty's  justices  of  the  peace  in  the  ui 
or  befor.'  some  one  of  bis  Miijesty's  minister*,  seoretRries  of  i 
i-iitiiin,  or  consuls,  abroad,  in  tlic  words  or  to  tlio  clfect  foil 
licrlj — 

"  /,  -/.  B.,  dv  tu-rar,  Ihut  I  Mnuftd  to  the  •/uiililla.  «-Aei»  // 
emimlifil,  ami  llml  I  kafc  fml'iaatd  I- terrf  IlKrrm  fn.m  that  tim- 
day  "S  ,  iirluairr,  oj  a  [lirBlenaBl,  inu/iii,  lurfiroii'M  mal.;  or,  a. 
B>  the  rase  ma;  be'] ;  and  iHat  I  hih  vol,  in  m.v  ovn  r'lshl,  or  ia 
wife,  during  anit  pari  of  Ihe  prritidjar  vhidi  I  m 


iritj'  of 


Ihal 


'n./ro«ltr 


lalh- 


'"/ 


oflHal  pmaudim  and  rnjotpui-al  or  receipt  «/  Ihe  renii  ami  firyir 
mrnli,  nr  hereiHlaMenlt,  i^  invh  an  annHalealur  abmv  rrjiriif  at  ii 
lo  hidd  a  romiiiaim  of  raplaiu  iff  a  rampang  in  the  tnililin  ;  ikaf  J  , 
nrdrri ;  thai  I  haiv  ml,  daring  the  abore  peried,  held  Ihe  ap/MKH, 
nrgmn,  lugimjiler.  or  qmirlerMojIfr,  in  an//  rrgimenl,  baft„lm„, ,.,  , 
Ihnl  I  did  mil  hold  or  enj-f,  nor  did  ani/  prrtim/or  me  hoi,l  „r  eHJ.,f. 
period,  any  plane,  iffler,  nf  emidajimeitl  of  prifl,  mil  or  militarii,  uu, 
any  alher  gmfrumenl,  betidei  Ihe  allowanre  t^  a-day  nsir  tlaimrM 
pay  nt  a  [nfihe  amiy.  nr  nnfii,  vT  «Mn>M,  or  nf  o  praritionar  ' 
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firtm  tkt  miUiiOi  as  the  cue  may  be],  and  tmtfpay  and  aOmMMeufrom  dW  to  clotuikq,  &c« 

tkt        ,  both  days  imckitive,  during  which  period  lAc  corpi  wa»  auemhlodfor  trtdm^   lO  Geo.  4,  c  lit 
img  mtid  extrcuo*    So  help  me  God, 

Which  oath,  so  taken  and  subacribed,  shall  be  produced  to  the  paymaster- 
gimeral  of  his  Majesty's  fbrces,  or  to  the  officer jpajdng  the  staff  of  the  regi- 
ment, (as  the  case  may  be),  by  the  subaltern  officer,  surgeon's  mate,  or  a»* 
nstant  surgeon  claiming  the  allowance." 

Sect  9.  ''  That  the  following  allowances  shall  be  made  and  paid  to  the  auowihom  to  oill- 
•monnt,  under  the  restrictions,  and  in  the  manner  hereafter  escpressed,  to  ^^'"^"^^  ^ 
certain  paymasters,  surgeons,  and  quartermasters  of  the  militu  of  Great 
Britain  and  Ireland,  on  their  being  reduced  in  pursuance  of  an  act  passed 
In  this  present  session ;  (that  is  to  say),"  per  diem,  to  ererv  paymaster  who,  PaymMtcn. 
mt  the  tune  of  the  last  disembodying  of  his  corps,  held  the  commission  of 
yying  liter,  and  had  served  up  to  that  time  uninterruptedly  with  such  com- 
BOMOOtif  or  with  the  appointment  of  Quartermaster,  such  a  period  as  shall 
iMTe  included  a  service  in  the  embodied  militia,  of  ten  yean  or  upwards, 
liii  present  disembodied  pay  of  6s.,  5a.,  or  4a.,  accordinff  to  the  establish- 
OMHt  of  the  corps;  of  three  years  or  upwards,  but  under  ten  years,  5#k, 
mbtxe  the  present  disembodied  pay  is  6s. ;  4a.  6d,  where  the  present  diiem- 
Aodied  my  is  5a.;  3a.  6d.  where  the  present  disembodied  pay  is  4a.;  of  le« 
Aan  three  years,  4a.,  where  the  present  disembodied  pay  is  6a. ;  3a.  6dL, 
iifflMre  the  present  disembodied  pay  is  5a.;  3a.,  where  the  present  disembo- 
Mtd.  pay  IS  4a.  To  every  paymaster  who  has  been  appointed  payma»- 
^  nnce  his  corps  was  disembodied,  but  who,  at  the  time  of  the  last 
&embodying  thereof,  was  serving  with  the  commission  of  lieutenant, 
Ift.  ^d, ;  with  the  commission  of  ensign,  2a. ;  with  the  rank  of  seijeant, 
^▼ing  served  ten  years  in  the  embodied  militia,  or  as  a  non-commissioned 
T^BeeXy  2a.  To  every  surgeon  who,  at  the  time  of  the  last  disembodying  of  Surgeons. 
lb  corps,  was  serving  with  the  commission  of  surgeon,  and  had  served  up  to 
hat  time  iminterruptedly  with  such  commission,  such  a  period  as  shall  have 
deluded  a  service  in  the  embodied  militia  of  ten  years  or  upwards,  6a. ;  of 
bsee  years  or  upwards,  but  less  than  ten  years,  ^.;  of  less  tnan  three  years, 
9,  To  every  surgeon  who  has  been  appointed  surgeon  since  his  corps  was 
isembodied,  but  who,  at  the  time  of  tne  last  disembodying  thereof,  was 
irving  with  the  commission  of  surgeon's  mate,  or  assistant  surseon,  and 
^  served  with  such  commission  up  to  that  time  uninterruptemy,  such  a 
0riod  as  shall  have  included  a  tervice  in  the  embodied  militia  of  ten  years 
r  upwards,  5a. ;  of  three  years  or  upwards,  but  less  than  ten  years,  4a. ;  of 
9S  than  three  years,  3a.  6d.  To  every  quartermaster  who,  at  the  time  of  Quartcrawiten. 
^  last  disembodying  of  his  corps,  was  serving  with  the  appointment  of 
(lartennaster,  and  had  served  up  to  that  time  unintemiptediv  with  such 
mointment,  such  a  period  as  shall  have  included  a  service  in  the  embodied 
ijitia  of  ten  years  or  upwards,  5a. ;  of  three  years  or  upwards,  but  under 
fO  years,  3a.  6^;  of  less  than  three  ^ears,  3a.  To  every  quartermaster 
lio  has  been  appointed  quartermaster  since  his  corps  was  dis^bodied,  but 
fsoy  at  the  time  of  the  last  disembod3ring  thereof,  W9s  serving  with  the 
ygg%xavasaon  of  lieutenant,  2a.  6(2.;  with  the  commission  of  ensign,  2a.;  with 
le  rank  of  serjeant,  having  served  ten  years  in  the  embodied  militia  as  a 
lyn-commissioned  officer,  2a. ;  "  Provided  always,  that  such  allowances  shall 
i>t  l>e  received  for  the  days  during  which  the  corps  to  which  the  officers  be- 
^tu^  shall  be  assembled  for  training  and  exercise. ' 

Sect.  10.  *'  That  every  pa3nnaster,  surgeon,  and  quartermaster  of  miHtia,  Oath  to  be  taken 
rl»o  flliall  claim,  under  the  authority  of  this  act,  to  receive  any  part  of  the  ^^iSm^M^' 
Hid-  aUowances,  shall,  previous  to  receiving  the  same,  and  in  order  to  en- 
iille  himself  thereto,  take  and  subscribe  an  oath  before  some  one  of  his  Ma- 
wtfty*^  justices  of  the  peace  in  the  united  kingdom,  or  before  some  one  of 
lis  Majesty's  ministen,  secretaries  of  embassy  or  of  legation,  or  consuls 
JlMToad,  in  the  words  or  to  the  effect  following;  (tndeUcet)-^ 

•*  /,  A.  B.t  do  swear,  that  J  was  serving  as  [paymasUr^  surgeon,  or  quartermaster,  Fonn  of  oath. 


claiininK  th«  aUnwancp:  pruvi<l>!d  always,  that  ai 
in  the  disembodied  militia,  pieviuus  to  tucli  redu 
ing  on  navBl  or  iiiiUUry  half  par,  or  entitled  to 
wnpil  in  any  of  h'n  Majesty '«  regular  forcpn,  or  i 
withstanding  such  militia  jiay,  be  entitled  to  rece: 
atice :  provided  ulwayH,  that  die  fart  of  his  reC(.-ii 
be  slated  in  the  aftidavit  lu  be  made  by  him  for 

Sert.  11.  '  And  whoreaa  nil  the  corpurals,  and 
nuTs  nf  the  militia  of  the  niiited  kingdom  uf  Grca 
in  pursuance  of  the  provision  of  an  act  passed  i 
tn  be  discontinued  and  slnick  ufTthe  eslabliKhmoii 
it  is  enacted,  "  Tliat  sucli  of  llie  eoiporals  and  di 
an  were  serving  as  corporals  or  dnimmers  at  the  t 
ing  of  their  corps,  and  have  continued  to  nerve  in 
that  tinii?  tn  tlic  present,  who,  reckoning  thi^ir  pn 
of  llic  ranks  of  uon-commiuioned  officer,  drumnn 
whole  completed  twenty  years*  uninterrupted  seT\ 
out-penaioii  ot  id.  o-day,  sllhougli  they  nhoiUd  lii 
vice,  any  thing  in  any  act  or  acts  to  the  cantraiy 
cd  always,  that  such  corporabi  and  drummers  ihi 
of  twenty  yearn  after  the  age  of  eighteen,  cxcepti 
individuals  were  aervinc  as  drummers  previous  1 
which  cases  it  thall  be  lawful  to  reckon  the  twem 
age  of  sixteen :  provided  alwavs,  that  the  pmvuioi 
of  druinmcn,  shall  be  deemed  to  apply  to  (iferi: 
corjraral,  dnunmer,  nr  fifer,  lu  whom  the  pensioi 
granted  in  pursuance  of  tins  act,  shall  be  entitled  i 
for  any  period  during  which  he  ahull  be  serving  ii 

Seel.  12.  "That  every  paymosttT,  surgeon, 
officer,  surgeon's  mate,  and  itstiHlanl  surgeon  of 
entitled  or  claim  to  be  entitled  to  the  beiiefild  of  tl 
lend  the  animal  exercise  and  training  of  the  regiin 
which  he  belongs,  during  the  whole  of  the  time 
that  purpose,  and  shall,  during  the  said  lime,  punc 
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nch  annaal  exercise,  for  which  purpose  i^  ihall  be  lawful  for  such  com- 
Handing  officer  to  grant  such  leave  of  absence,  then,  and  in  such  case,  it 
hall  be  lawful  for  such  paymaster,  surgeon,  quartermaster,  subaltern  officer, 
mtgeon's  mate,  or  assistant  surgeon,  who  may  be  so  permitted  to  be  absent, 
md  have  such  leave  in  writing,  to  demand  and  receive  the  said  allowance, 
ind  every  part  thereof,  in  like  manner  as  if  he  had  attended  during  the  whole 
/  the  said  annual  exercise :  provided  always,  that  the  reason  for  such  ab- 
lence,  as  well  as  the  duration  thereof,  shall  be  careftilly  and  truly  specified 
n  a  certiiicate  (in  lieu  of  that  before  mentioned),  to  be  signed  by  the  com- 
Handing  officer,  and  to  be  furnished  as  soon  as  conveniently  may  be  to  the 
Miymaster-general. " 

Sect  13  provides  and  enacts,  "  That  in  case  any  regiment,  battalion,  or 
iorpa  of  militia,  afler  the  disembodying  thereof,  and  before  the  time  fixed 
br  the  pa3nnent  of  the  said  allowances,  shall  not  be  called  out  for  the  an- 
itud  exercise  and  training  thereof,  every  paymaster,  surgeon,  quarter- 
naster,  subaltern  officer,  surgeon's  mate,  and  assistant  surgeon,  oelong- 
Bg  to  any  such  regiment,  battalion,  or  corps,  and  coming  within  the  de- 
eiipdon  of  this  act,  who  shall  have  taken  and  subscribed  tne  oath  herein- 
leibre  mentioned,  before  any  such  justice  of  the  peace  as  aforesaid,  shall  be 
otitled  to  the  said  allowance  as  if  ne  had  regularly  attended  the  annual  ex- 
vcise  and  training  of  such  regiment,  battalion,  or  corps,  during  the  whole 
if  the  time  by  law  appointed  for  that  purpose,  and  as  if  a  certificate  of  such 
attendance,  signed  by  the  commanding  officer  of  the  regiment,  battalion,  or 
orpa,  had  been  furnished." 

Sect  14.  "  That  upon  such  oaths  and  certificates  as  aforesaid,  or  where 
ny  regiment  of  militia  shall  not  have  been  called  out  to  their  annual  exer- 
iae  as  aforesaid,  upon  the  said  oaths  being  produced  to  the  officers  acting 
It  pA3rmasters  of  the  respective  regiments,  or  to  the  paymaster-general,  it 
ball  be  lawful  for  such  officers,  and  for  the  paymaster-general,  and  they  are 
M9reby  authorized  and  required,  to  pay  to  the  said  subaltern  officers,  surgeons' 
natei,  and  assistant  surgeons,  accoroing  to  their  commissions  of  lieutenant, 
niign,  surgeon's  mate,  or  assistant  surgeon,  their  respective  allowances 
ibove  mentioned,  for  three  months,  or  other  proper  period,  on  the  24th  day 
f  June,  1829,  and  the  other  proportions  of  the  same,  as  also  the  allowances 
0  the  reduced  paymasters,  surgeons,  and  quartermasters,  Yor  the  periods 
nding  on  the  24th  day  of  September,  1829,  the  24tli  day  of  December, 
829,  and  the  24th  day  of  March,  1830,  without  any  deduction  whatsoever; 
be  oaths  and  certificates  before  mentioned  to  be  by  them  preserved  and 
coduced  as  vouchers  for  the  payments." 

Sect  15.  '*  That  the  paymasters,  surgeons,  quartermasters,  subaltern  of- 
eers,  surgeons'  mates,  and  assistant  surgeons  of  the  militia,  entitled  or 
laiming  to  be  entitled  to  the  benefits  of  this  act,  shall  at  all  times  be  liable 
9  serve  in  the  respective  regiments,  battalions,  or  corps  to  which  they  be- 
ing, whenever  the  same  shall  be  embodied  and  called  out  upon  active  ser- 
ice ;  and  in  case  of  neglect  or  refusal  to  attend  when  called  upon  at  such 
Inies,  or  for  such  occasions  as  may  be  required  of  them  in  pursuance  of  the 
iws  now  in  force  respecting  the  militia  when  disembodied,  each  and  every 
ich  paymaster,  surgeon,  quartermaster,  subaltern  officer,  surgeon's  mate, 
ad  assistant  surgeon,  shall,  on  such  neglect  or  refusal  being  certified  to  the 
icretary  at  war,  and,  in  respect  of  the  militia  of  Great  Bntain,  to  the  lord 
eutenant  of  the  county,  by  the  colonel  or  other  commandant  of  the  reg^- 
lent,  battalion,  or  corps  to  which  such  paymaster,  surgeon,  quartermaster, 
ibaltem,  surgeon's  mate,  or  assistant  surgeon,  shall  belong,  forfeit  his 
lAims  to  the  said  allowance  and  every  part  thereof,  and  shall  also  be  con- 
dered  as  having  resigned  and  vacated  his  commission  to  all  intents  and 
imKMes  whatsoever." 

oect  18,  provides  and  enacts,  *'  That  any  person  being  on  naval  or  mOi- 
ay  half  pay,  or  being  entitled  to  any  allowance  as  having  served  in  any 
r  his  Majesty's  forces  or  navy  or  mannes,  and  serving  in  uie  mOitia,  shall 
[id  may,  and  he  is  hereby  empowered  to  receive  and  take  the  pay  and  allow- 
sces  by  this  act  directed  to  be  paid  to  the  field  officers,  captains,  lieutenants, 
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CLOTOTMO,    &C. 
10G«ik4,  cS9. 


IftlMMiiiientbe 
not  cmllea  out  be- 
fontht  time  fixed 
for  the  paymait* 
the  allowuioe  ihall 
be  iMdd  on  taking 
the  ueth,  without 
certJflcftte  of  at- 


Allowancei  to  be 
paid  quarterly. 


On  neglect  of  at- 
tendance, cub* 
altenu*  itc  shall 
forfeit  their  claim 
to  the  allowance. 


PerKNis  on  half 
pay,  or  entitled  to 
allowance  ai  hav- 
ing lenred  in  the 
array  or  navy, 
empowered  to  re- 
ceive pay,  &c. 
during  training. 


!i 
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cLOTiitNo,  he.  eniigna,  adjutant*,  quartennHtcn,  turgeons,  surgeont  atMtei 
mow. *.'■»»■""  "*"¥*""''  "■*>*"  asBembled  for  aniiunl  (mininp;  Biid  thu  rm 
ing  nlly  micli  pny  and  Hlloiraliccii  by  any  t>ucl>  dfW  oflicpr,  ca 
aiit,  eiisipii  luljutuiit,  quurtormaMer,  siir^ eon.  mi^eon's  iiial 
HiHTfciH),  Hhall  iiiit  prevent  surh  ptrmm  on  linlf  pay,  or  briop  i 
HUcli  alluwauuc,  from  rccdvin^;  hi*  half  pay  ur  micIi  alluva 
always  that  viich  jwnion  iiball,  in  the  oath  In  be  tak«i  for  the 
half  pay  or  such  ullowantre,  di-clare  that  he  has  received  a 
Kuch  militia  par  oiid  allawancea,  and  shall  specify  the  milii 

AJJuiwit'. *r.  Sift  IfJ  provide*  ami  enacts,  "That   no  adjutant,  quarlt 

f      I  SSran^rii™'^  commiiwiiinicd  olliccr,  dnmmii'r,  or  jnivnte  man  in  tlu-  ret.nil 

'  nni  Id  kw  ihrir      titkd  1(1  receive  any  CIk-Im'O  or  Kilniainham  pension  ur  allacat 

uI.il'loMl'ic^  "f  wrvice  in  the  regular  nniiy,  Hhall  forfeit  or  Ji»e  )tia  ripht  tr 
Tcaioii  of  Ilia  ocrvint;  and  nf^ivinii  pay  in  the  rpffiilar  niiliiia; 
quurterniaslcr,  subaltern,  mrgooii  a  mate,  or  aaaiiitant  Biirgecn, 
hia  right  to  receive  any  iiTcb  Cheliea  or  Kilniainham  peniicHi 
by  reaHiD  of  his  receiving  the  allowance  by  thia  act  grants 
diiumbodied." 

SildTte'nlJdS^  Seel.  20,  "  That  there  Bhall  be  granted  for  each  regiment  c 

clnn.  litin,  when  disembodied,  ■  nm  of  money  after  the  rale  of  < 

Jill  ' .  every  one  hundred  men  of  each  luch  regiment,  for  the  espem 

r-  niedidncs  for  the  airk  non-cummiuioned  olficen,  dninunen, 

vale  men  nfmich  re|^nient,  during  the  period  or  periods  of  aii 
nunl  exercise  or  training;  and  also  an  allowance  of  2d,  prr 
of  the  non-commiiuoned  officers  and  druminerjiof  each  regimi 
cnibudiod  stafi'  at  head  (|uaTter8,  for  llie  expcnxe  of  necciuiirv  1 
attendance  given  to  the  said  lioii-cuiiiiiiiiisloned  oDicers  mid  (In 
such  regiment  ia  nut  called  out  fur  nimusl  trainine  and  exerci 
Ailjuiiinti.si>ih<lnl-       Sect.  21.  " 'lliat  every  adjulant  of  regularmilitia  who  shall . 
ii«''t«u,'wiiiW   pointt-d  as  such  before  tlie  24tli  daj- of  De(».iuber,  18U.  andi 
In  nVdvclano  ■    »erv«l  faithfully  cither  in  hi>  Mqesty's  regular  force*,  ur  in  i 
"^"liTnmiTfii'r^     '"*"'  ""''''"■  ''"^  ""'  f^'"  "■""  of  twenty  vcam  in  the  wIhJi' 
^'irTh>T<iTiiiv'.aii  xhnll  have  been  in  service  nH  itn  niljuliLnt  of  rt-gnlar  niiltlia.  v 
rll.iu;iii.i:  iirii,.       been  or  sllnll  be  bv  age  ur  iiiKnnily  reiidi'riil  iiiifil  fm-  fiirihi-r 

yearH  a»  aforexaid,  from  the  connnnniling  uttioTS  cit'  iJie  itill' 

whlcli  hi<  shall  have  lielorigcd,  and  u|Hm  oblainin;;  an  uriiiT  1r 

tary  al  war,  founded  upon  such  cerliticali-.  l)e  ciitiiK-d  to  rei 

paymaster  general,  or  llie  oIHclt  acting  an  the  imyiniisti-r  ol' 

a<  the  rase  may  be,  shall,  mid  he  i:t  hereby  aiitliorizi-d  to  pai 

i.n>i'i  ini  thiy  <!<>     xmi  an  allommce  at  the  rate  of  Sn.  per  ritrm ;  provideil  olwavi 

Irihi'f'Ii'piSt-"       ■"•'  "''""  '"'  *^i>t'tl*d  ti>  receive  surh  allowanci-  us  nforosaiil,' a 

nii-nu.  any  mtlidiry  office  or  empliiyiiK-ul  of  profit  niidiT  his  M,iji>>lv 

governiiieMt :  and  Hiat  no  ^Ktmn  wlm  shall  nl  iho  liuu-  of  ihe'j 

HCl   liiilil   Hiiy  civil   place  or  eiuploynienl  of  uroHl  nixlcr  his  } 

the  c'(jlutiic-»  or  jHnscssiini!!  of  his  Maji'sly  beyond  iliv  scu!>, 

oilier  govemnient,  nhall  receive  anv  pir«  of  the  waid  alKiwiuui 

during  which  he  held  Mieli  civil  place  ur  cm  ploy  incut,  excep 

Ml  which  the  emoluments  of  sued  civil  place  or  emplm-mciti 

cced  three  times  the  aniinml  nfthe  said  allowaiice,  and  uTilc 

cepled  caspK  his  Majeity'n  conaent  to  tlw  holding  of  uticli  civil 

ploynieiit  shall  have  been  signified  through  the  secretary'  iit  i 

no  jwrsun  who  shall  un(T  the  imssingof  this  act  be  iippninie 

place  or  einuloj-mont  of  jn'iitit  under  his  Migesly,  or  in  the  ct) 

sessiinia  of  Ills  Majesty  iH-vond  the  sea*,  or  under  niiv  other 

shall  n-ceive  any  iiart  of  tlie  said  allowance  for  nnv  time  dui 

Ailjiituiuanwini-  shall  hold  such  civil  iiliuM!  or  eni]ilo\iiielit :  {Kuvidocf  alwu\;i.  t 

iHil. rtililrdilT'    <""'*  who  sinill  liai-c  teen  ainKiiiiteif  since  the  Slih  ihiv  ol'lin 

rKrlve^rcrihiny  who  shall  hare  Hen'cd  faitlifullv.  eillier  in  his  Majen'iv's  n-i,n 

'""' "^'"'' **■"   in  the  n-jjtilur  or  Iwal  mililiii,  for  tbc  liill  tcnu  of  [fiirtv  viiirs 


IIL  (14).]  The  MUUia.  839 

whereof  fifteen  shall  have  been  in  service  as  an  adjutant  of  regular  mHitia,  clothing,  Ac. 
and  who  shall  be  by  age  or  infirmity  rendered  unfit  for  further  service,  shall,  lo  Geo.  4,  c.  S9. 
upon  producing  to  the  secretary  at  war  a  certificate  of  such  service  of  thirty  an  aiiowmnccof 
years  as  aforesaid  from  the  commanding  officers  of  the  different  corps  to  ^  i^  ^V' 
which  he  shall  have  belonged,  and  upon  obtaining  an  order  from  the  secre- 
taiy  at  war  founded  upon  such  certificate,  be  entitled  to  receive  an  allow- 
ance at  the  rate  of  6m.  a-day,  in  like  manner  and  subject  to  the  same  re- 
flirictions  and  conditions  as  the  aforesaid  allowance  of  8«.:  provided  also,   iMiiittolMlfpsy 
tiiat  no  such  adjutant  shall  lose  any  right  he  may  have  to  half  pay  or  out-  '*""^^- 
pension  by  reason  of  receiving  such  allowance  as  aforesaid,  but  snail  be  en- 
titled to  receive  such  half  pay  as  well  as  such  allowance." 

Sect  22.  *'  That  any  quartermaster  of  regular  militia  who  shall  have  Quaitermasten, 
served  fiuthfuUy,  either  in  his  Majesty's  regular  forces,  or  in  the  regular  or  ateaicnrioeof^ 
local  militia,  for  the  full  term  of  thirty  years  in  the  whole,  whereof  fifteen  SofltfSrftirtSMr 
■hall  have  been  as  a  quartermaster  of*^  regular  militia,  and  who  shall  have  —rrUx,  eDtittod  to 
been  or  shall  be,  previous  to  the  25th  dav  of  June,  1829,  by  age  or  infirmity  the^tatT^thdr 
tendered  unfit  for  further  service,  shall,  on  producing  to  the  secretary  at  P|^  *°  '^  diMm- 
war  a  certificate  of  such  service  of  thirty  years  as  aforesaid  from  the  com-  ''°"*^  militia. 
manding  officers  of  the  different  corps  to  which  he  shall  have  belonged,  and 
abtaininff  from  the  secretary  at  war  an  order  founded  upon  such  certificate, 
be  entiUed  to  receive  an  allowance  at  the  rate  of  his  pay  when  serving  in 
ihe  disembodied  r^:ular  militia,  in  like  manner  and  suoiect  to  the  same  re- 
alrictions  and  con£tions  as  the  allowances  granted  by  tnis  act  to  adjutants 
who  have  been  by  age  or  infirmity  rendered  unfit  for  further  service:  pro-   Right  to  half  pay 
Tided  also,  that  no  such  quartermaster  shall,  by  reason  of  receiving  such  ""Mnred. 
allowance  as  aforesaid,  forfeit  any  right  which  he  may  have  to  half  pay  or 
4iii&|ienaion,  but  shall  be  entitled  to  receive  such  half  pay  or  out-pension  as 
weU  as  such  allowance." 

Sect  23.  "  That  if  any  surgeon  of  regular  militia,  having  fiuthfiilly  serv-  Sunwm.  after  a 


ad  in  his  Majesty's  regular  forces  or  in  the  militia  for  the  fim  term  of  twenty  !Smu*Md*iiiSt^ 
jears,  shall,  previous  to  the  25th  day  of  June,  1829,  by  age  or  infirmity  be  toftmherwrvice. 
lendered  unfit  for  further  service,  he  shall,  on  producing  to  the  secretary  at  jJ^J***'*  ^'  ^^ 
war  a  certificate  of  such  service  of  twenty  years  in  the  whole  (ten  of  which 
be  shall  have  served  as  a  surgeon  of  mihtia)  from  the  commanding  officers 
af  the  different  corps  to  which  he  shall  have  belonged,  and  obtaining  an  or- 
der firom  the  secretary  at  war  founded  upon  such  certificate,  be  entitled  to 
leceive  an  allowance  at  the  rate  of  6«.  per  diem,  in  like  manner  and  subject 
to  the  same  restrictions  and  conditions  as  the  allowances  granted  by  tbis 
act  to  adjutants  who  have  by  age  or  infirmity  been  rendered  imfit  for  further 
service:  provided  always,  that  no  person  receiving  such  allowance  shall  by  Right  to  hair  pay 
reason  thereof  forfeit  nis  right  to  any  half  pay  to  which  he  may  be  en-  ''■'^^ 
iWed." 

Sect  24.  "  That  in  case  any  regiment,  battalion,  or  corps  of  militia,  shall  Reduced  adjutants 
bave  already  ceased  and  determined,  or  been  reduced  in  its  establishment,  dayftm  24th^^ 
cr  shall  cease  and  determine,  or  be  reduced  in  its  establishment  during  the  Mavch,  ibssl 
continuance  of  this  act,  the  sum  of  4«.  per  diem  shall  be  paid  to  such  person 
aa  has  actually  served  as  adjutant  to  such  regiment,  battalion,  or  corps,  fix)m 
tbe  25th  day  of  March,  1829,  or  from  the  time  such  regiment  shall  cease 
and  determine  or  be  reduced  in  its  establishment,  (as  the  case  may  be), 
to  the  24th  day  of  March,  1830,  in  like  manner,  and  subject  to  the  same  re- 
■Ixictions  and  conditions  as  the  allowances  granted  by  this  act  to  adjutants 
wbo  have  by  age  or  infirmity  been  rendered  unfit  for  further  service :  pro-  Right  to  half  pay 
.Tided  always,  Ihat  no  such  reduced  adjutant  shall  lose  any  right  he  may  Rsenred. 
htLve  to  half  pay  of  the  navy,  army,  marines,  or  provisional  battalion  form- 
ad  from  the  militia,  by  reason  of  receiving  such  allowance  as  last  aforesaid, 
but  shall  be  entitled  to  receive  such  half  pay  as  well  as  such  allowance." 

Sect.  25.  '  And  whereas  certain  adjutants  and  serjeant  majors  are  end-  Adjutants  and 
titled  to  and  have  received  certain  allowances  in  conseouence  of  havine  been  ^^^S  ^i^mr 
laduced  under  the  provisions  of  an  act  passed  in  the  tnirty-ninth  and  forti-  ance  under  39  &40 
ath  years  of  the  reign  of  his  late  Majesty,  which  allowance  has  been  con-  ^'•*'  3,  c  44. 
fanued,  and  as  to  such  adjutants  augmented  to  4«.  per  diem;'  it  is  enacted, 

III  2 


840 

(.I-OTHIXG,  &r. 


Rcrtiind  xljuunti 


iniliiani  'lafio- 

"  Tlial  all  luch  ailjutmitg  and  iiTJcaiit  inujtira  thai)  br  end) 
itnd  hIiiH  Tpceivp  luch  hIIowdhcc  Iruiii  the  :i5th  dav  of  Matcl 
2.1111  dHV  of  MBreh,  1830." 

StTt.  26.  "  That  pvtirj-  reduced  ai^ulant  entitled  tu  any  all 
pd  under  the  uid  rcI  of  the  thirty-ninth  and  fuHk>th  yean 
continued  by  any  fubiu>queiit  acta  or  by  this  act,  may  reci'ive 
allowance,  ttipelhor  with  any  ftill  pay,  half  jiuy,  or  allu*»ii 
teltuble,  tuEPllirr  with  KUch  reduced  alluwancv,  under  then 
act  pnuied  iii  the  twenty-sixth  year  of  the  rei^ii  of  hiit  late  M 
ed  jtn  .M  for  ammding  and  rtilliring  into  oni:  art  of  Parlii 
rrlal'mg  la  the  mililia  in  that  pari  of  Gn-at  Urilaiu  ralird  Eng 
tbe  proviiiifins  uf  the  ufurciuud  act*  of  the  thirty-ninth  utid  b> 
the  reijin  of  bin  late  Majesty;  pro\'ided  alwovii,  ihiii  no  ^uuh 
taut  nliall  be  enlitlnl  tu  receive  nuy  allowuiive  miller  tlli*  i 
tinie  he  shnll  liiild  any  military  iitHee  of  pri>fit  under  his  Mai^ 
nicb  as  Hfure^aiil,  nr  inider  any  other  ^vvmnient,  or  niiy  eir 
ploynunil  under  bin  Majeatv,  or  any  other  ftxnuniniont,  oibei 
corduif;  to  the  proviiiioiiii  ut  this  act,  in  relation  to  the  allow 
to  adjuiunbi  on  ucciiiuit  of  age  or  uifinnily.'' 

Sect.  27.  "  That  all  huhis  of  money  granted  for  the  ]iar,  el 
anceis  and  eontiiigont  and  otlivr  e.Ypensca  for  the  refciilnrinii 
embodied  as  aforeiiiid,  shall  be  iimied  and  paid  under  the  di 
secretary  at  war,  according  to  such  rcgiilntious  as  have  been 
labtixhcd  on  that  head." 

Sect.  28.  "  Tlial  all  bills,  draftn,  and  orders  drawn  for  tbe 
ancen  of  tbe  regular  militia,  when  di«rnibodiod  under  this  at 
■ball  be  drawn  upoo  unstamped  pnper:  ond  no  mucIi  bill,  i 
slinll  be  void  by  reason  of  bi'nig  drawn  or  written  on  nnslanit 
Sect.  29,  pnivides  and  enacts,  "  That  no  fee  or  gratuity  wE 
be  given  or  paid  (iir  ur  upon  account  of  any  warrant  ormiinof 
shall  be  issued  in  relation  to  or  in  punuaiice  of  thin  act." 

Hy  slut.  42  Geo,  III,  e.  W>,  s,  80,  any  i>er«>on  being  a  serie 
lablixlmient  orChelH.-a  llospiinl.  at  the  allowance  of  12./.  u^: 
pciiKioiii'r  upon  the  same  eslabhilmient  nl  '>•/.  a-iliiy.  bt'iii;;  : 
Ki'rve,  and  iK'tiig  aiiiHiiutcd  to  nerve  in  the  iiiilitiii.  iik-v  rec,  1' 
lowiiiii-e.  logctluT  With  his  \m\  fnim  siieii  nillltiti.  .\iiil  aiiv 
pciriil,  ordrunnner,  who  slinll  hare  verved  as  siieh  tufiity  vV 
lilia.  mid  shall  be  diM'liarp'd  on  aeenunt  of  n^rc  iir  inlirniitt, 
rciviitiuji'ndutioii  of  the  ciilonel  nr  nther  comniBnthint.  ninl  i'>f 
or  twn  cir  inon-  dcjintv-liciileuimt!!,  or  (tni  thi'  di'nlli.  n  nii.\  .il, 
siii'li  lifulcnant),  on  tlie  rii-oinmendatiiin  uf  the  ci>l<>n<'l  cir  •••: 
niil,  and  tlireu  ut  more  dcjmly-lieuteniinti'.  lie  i-nlitlcl  tu  i-; 
tlic  CIii'lHt'n  board,  and  he  ca]iable  of  bcin-;  iilaoeil  mi  (In-  : 
nil,  lit  the  ]H<nsioti  of  ri.l.  per  ili.-m,  if  (lie  said  li.mrd  juii^-f  I 


tber 


,Vnd  if 


:,rs 


■tii'd  i>Hie. 
militia  shall  be  ni<iimL'd<.rw.iiiii.li'<l  in  n.'t.iul  k.' 

enlhh'd  to  tbe  benefit  ofChiUa  ll.ispilal  with  in , 

wr  or  lirivatc  man  belonging  to  bis  Miijisfy's  otliir  fi.rci':'. 

Uy  Nift.  fil.  if  any  servant,  hired  by  tli<'  y.ar  ur  otli.T»-i*v 
rolled  as  a  inililiaman.  such  cnrohnenl'sbuU  nut  vnciitf  tli>' cor 
Kiieli  serviuit  and  his  niaster  or  mistresM,  or  ciii|iliiycr    nuU-ss 

■' '         ' '■' 0  .■nroll.;,!   !.Wll  be 

>lled  sbi.ll  leave  the 
ir|i»<e  of  Ininp  li 


.'l,ll  „{  siicJi    1 
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3  Buch  senrant  for  or  on  account  of  his  service  performed  before  the  time  of  clothing,  &c. 

is  departure  from  service  under  the  conditions  of  the  said  enrohnent,  or  by  49  oeo.  a,  c.  90. 

eing  called  out  to  join  the  militia  in  which  he  shall  have  been  so  enrolled^ 

r  touchine^  any  abatement  to  be  made  by  such  servant  by  reason  of  his  ab- 

3nce  for  the  purpose  of  being  trained  and  exercised,  on  complaint  made 

lereof  to  any  justice  for  the  county  or  place  where  such  master  or  mistress 

r  employer  shall  inhabit,  such  justice  may  hear  and  determine  every  such 

3mplaint,  and  examine  upon  oath  every  such  servant,  or  any  other  witness, 

niching  the  same,  and  make  such  order  for  the  payment  of  so  much  wages 

>  such  servant  in  proportion  to  the  service  he  has  performed,  or  such  abate- 

lent  from  his  wages  m  proportion  to  the  duration  of  his  absence  from  his 

nvice,  as  to  such  justice  shall  seem  just  and  reasonable,  provided  the  sum 

i  question  do  not  exceed  20L ;  and  in  case  of  refusal  or  non-payment  of 

ny  sums  so  ordered  to  be  paid  by  the  space  of  twenty-one  days  next  afler 

ich  determination,  such  justice  may  issue  his  warrant  to  levy  the  same  by 

tstress  and  sale  of  the  goods  and  chattels  of  such  master,  or  mistress,  or 

mployer,  rendering  the  overplus  to  the  owner,  deducting  the  charges  of 

(stress  and  sale. 

The  54  Geo.  III.  c  11,  enacts,  that  every  serjeant  of  militia,  who  shall  Hemkiiu to aer- 
ecome  entitled  to  his  discharge,  by  reason  of  the  eimiration  of  any  period  J^^^o*""^*^ 
fservice  fixed  in  his  Majesty  s  regulations  in  that  behalf,  or  who  shall  have 
sen  discharged  as  an  invalid,  or  disabled,  shall  become  entitled  to  such 
ension,  allowance,  or  relief,  as  shall  have  been  fixed  in  any  orders  or  regu- 
itions  made  by  his  Majesty  in  such  cases,  and  for  the  payment  whereof 
toney  shall  have  been  voted  by  Parliament.*' 

Sect.  2.  Every  serjeant  who  shall  have  been  discharged  by  reason  of  the   Additional  pen- 
cpiration  of  any  such  period  of  service,  or  as  an  invalid  or  disabled,  shall  * 
ecome  entitled  to  an  additional  pension,  which,  together  with  the  pension 
e  may  now  receive,  shall  be  equal  to  the  increased  pension  to  which  sur- 
eons  are  entitled  under  the  provisions  of  this  act,  or  any  regulations  made 
t  pursuance  thereof. 

By  sect  5,  all  the  provisions  of  stat  46  Geo.  III.  c  69,  for  making  ProviiionsofM 
Btter  provision  for  soldiers,   shall  extend  to  any  rules  and  regulations  2Sy^totiS**ct. 
lade  for  giving  any  pensions,  allowances,  or  relief  under  this  act. 

By  the  55  Geo.  III.  c.  65,  s.  2,  no  officer  entitled  to  half  pay,  shall  for-  Cwtains  of  mi- 
lt the  same  during  the  time  he  shall  serve  as  captain  in  the  militia,  and  il^^y.'^'*"^'^^ 
fety  such  captain  shall  take  the  like  oath  as  subfutems  in  the  militia  re- 
dvmg  half  pay. 


(15)  l^xM\t%t%  anD  £iemption0»  ^c. 

By  the  42  Geo.  III.  c.  90,  s.  172,  the  acceptance  of  a  commission  in  the  commiiiiaii  not 
iflida  shall  not  vacate  the  seat  of  any  member  returned  to  serve  in  Parlia-  p  JJ^V**  ^ 
lent.  And  no  ofiicer  in  the  militia  shall  be  compelled  to  serve  tlie  oflice  of  officer,  exempted 
lerifi*.  ^"^  ^^  office  oT 

By  sect.  173,  no  officer  or  private  man  serving  in  the  militia  shall  be  lia-  ^'j^'  ^         ^ 
le  to  any  penalty  or  punishment  for  or  on  account  of  his  absence  during  deSlSa.  ^     * 
ic  time  he  shall  be  going  to  vote  at  any  election  of  a  member  to  serve  in 
arliament,  or  returning  from  such  election. 

No  serjeant,  corporal,  or  drummer  of  the  militia,  nor  any  private  man.   Exempted  ftom 
mil,  from  the  time  of  his  enrolment  until  his  discharge,  be  compelled  to  pwiAofBcee. 
irve  as  a  peace  officer,  or  parish  officer ;  nor  t6  perform  any  highway  And  highway 
ity  commonly  called  statute  work.  Sect.  1 74.  ^  ^  ^"'y* 

By  sect.  175,  every  person  having  served  in  the  militia  when  drawn  out   May  eet  up  tFMles. 
to  actual  service,  being  a  married  man,  may  set  up  and  exercise  any  trade 

any  town  or  place  within  Great  Britain,  without  any  molestation  by  rea- 
m  of  the  exercisinff  such  trades ;  and  with  and  under  the  same  provisions 
id  regulations,  and  with  the  like  exceptions  with  respect  to  the  two  uni- 
trsities,  as  any  mariner  or  soldier  can  do  under  sUit.  24  Geo.  III.  c.  44. 

And  by  the  42  Geo.  III.  c.  69,  s.  3,  and  56  Geo.  III.  c.  67,  s.  3,  the 
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In  all  cnscB  ofaclual  inrasiuu,  or  u|K>n  iinnii 
all  ciuPA  of  rebellion  or  inHirrrction,  it  sliall  be 
occnsiijii  bdng  rint  cnnimiuiicated  to  Parliauicn 
tlwn  luttiiig,  ur  dcL'lurk-d  in  council,  mid  notified 
linmuiit  sliall  be  tlii-ii  nittiiig  or  in  being),  to  or 
tht'ir  duatli  or  rcmoral,  or  slMcnc«),  tlirec  or  mi 
all  convuiiifiit  qwi-d  to  dmvr  out  and  pDibody  a 
(Uid  earps  of  nulitin,  within  tlidr  respective  co 
liiTcinbcibre  npjxiintcd  to  be  raiiH.>d  and  traiiitKl, 
Mujeaty  ibnll  judge  nvccaitary,  and  ill  nich  man 
to  tlic  circumstiuiccii  of  the  danger,  and  to  pit 
coiiunnnd«rijiich  geiii-ral  officcnaii  his  Majesty 
and  tt>  direct  the  said  forces  to  be  led  by  their 
tiatlH  of  Circat  Britain,  for  the  repelling  and  prci 
ti>r  the  aiipprewiun  of  any  rebrllioD  or  iilsnrrcc 
and  from  tlie  time  of  any  regiment,  &r.,  being-  ■ 
until  tlie  same  shnll  he  returned  again  to  its  ov 
bodied  by  Ids  Majesty's  order,  the  officers,  non-c 
mers,  and  privati-  men  of  every  such  regiment, 
tile  provisions  in  any  act  then  in  force  for  piiiiia 
and  fur  the  better  payment  of  the  army  and  ihri 
of  war  made  in  ]Hirsuaiiee  thereof  j  and  nil  the  f 
and  urtielen  of  war  shall  be  in  force  with  resjiect 
tend  to  nil  the  officers,  aon-eommiiuioneil  office 
men  of  the  militia,  while  embodied,  hi  all  case 
c.  00,  8.  III. 

Provided  always,  thai  ncilhor  the  whole  nor 
reeled  by  tliis  act  to  be  rained  and  nioiJitnined,  ■ 
ried  or  iirdered  to  go  out  of  Great  Britain.  Sect. 
n  And  tlie  lieutenant,  or,  (on  bis  death,  removal 
more  depnty-Iicii  tenants,  to  whom  any  order  fro 
out  and  embodying  the  whole  of  the  militia  of  tv 
reeled,  nhall  forthwith  issue  order  (a)  to  the  chief 
□f  the  several  hundreds  or  other  divisions  withii; 
&r.,  with  directions  to  forward  ^e  same  immei 
other  oflicers  of  the  tevcml  parishes,  tithing*,  a 
s|)eetiv('  hiindredii  and  diviniunsi  and  micli  conslfl 
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the  same ;  and  if  any  person  knowingly  shall  harbour  and  conceal  any  such     drawn  out 
militia  man  when  ordered  so  to  be  drawn  out  and  embodied,  he  shall,  for    into  actual 
every  such  offence,  forfeit  and  pay  100/.  Sect  116.  «ervicf. 

And  from  the  date  of  his  Majesty's  warrant  for  drawine;  out  the  militia   42  Gea  3,  c.  oa 
Into  actual  service,  the  officers  and  privates  shall  be  enfotled  to  the  same   EnUtied  to  the 
pay  as  those  of  other  infantry  forces.  Sect.  117.  toftattji' "  ^^^'^^ 

By  46  Geo.  III.  c.  140,  it  is  enacted,  that  the  several  acts  relating  to  the  The  nay  of  the 
mflitia  shall  not  be  construed  to  extend  to  the  increasing  of  the  pay  of  the  Jj!J!!~^*w '^Jh* 
militia  at  any  time  hereafter,  if  the  pay  of  the  regular  forces  shcmld  be  in-  hKreaRing  oir  the 

creased.  P»y  o'  t*>e  reguUn. 

Provided  always,  that  the  pay  of  every  officer,  serjeant,  corporal,  drum-  Payto  commcnca 
mer,  and  private  man,  who  shafl  not  join  his  regiment,  &c.,  on  the  day  ap-  tjjjjjj*  ***^  ^ 
,  pcdnted  for  that  purpose,  shall  commence  only  m)m  the  day  of  his  joming 
tbe  same,  unless  he  shall  have  been  prevented  by  sickness  or  other  inevitable 
:  necessity,  to  be  proved  to  the  satisfaction  of  the  commanding  officer ;  in  which 
^OMe  such  officer,  &c.,  may,  by  order  of  his  conmianding  officer,  be  accounted 
widi  for  his  pay  fix)m  the  date  ofhis  Majesty's  warrant  42  Geo.  III.  c.  90,  s.  118. 
1      And  the  pay  of  every  person  enroUed  to  serve  in  the  militia,  after  such 
!  mOitia  shall  nave  been  embodied  and  called  out  into  actual  service,  shall 
tmnmence  upon  the  day  on  which  he  shall  join  the  regiment,  &c.,  to  which 
!  lie  shaD  belong :  provided  always,  that  it  shall  be  lawful  for  the  deputy^ 
I  fientenants  or  justices  by  whom  he  shall  have  been  enrolled,  to  order  and 
\  direct  an  allowance  to  be  made  to  him,  for  the  purpose  of  enabling  him  to 
1  psoeeed  and  join  the  regiment  or  battalion  to  which  ne  may  belong,  not  ex- 
ceeding the  rate  of  the  pay  of  so  many  days  as  would  enable  him  to  march 
r  Urom  the  place  where  he  was  enrolled  to  the  place  where  the  said  regiment, 
fte.,  may  oe  stationed,  to  be  calculated  at  the  rate  of  not  less  than  ten  miles 
i  jper  day,  with  the  ustud  number  of  halting  days;  and  the  said  allowance  of 
fMy  shall  be  advanced  to  such  person  at  the  time  of  his  enrolment,  by  the 
;  wrk  of  the  subdivision  meeting,  under  the  order  of  the  said  deputy-lieu- 
;  tenants  or  justices,  or  one  of  them,  and  shall  be  repaid  to  the  said  clerk  by 
I  tile  receiver-general  of  the  land-tax,  on  the  production  of  a  certificate  to  that 
cdBect,  signed  by  the  said  deputy-lieutenants  or  justices,  or  one  of  them ;  and 
the  said  receiver-general  shall  be  allowed  for  the  same  in  his  accounts.  Sect.  119. 

And  when  any  regiment,  &c.,  shall  be  drawn  out  into  actual  service,  and  Kmt  to  be  «}>- 
during  the  time  it  shall  so  continue,  the  colonel  or  other  commandant  there-  P®"*'**** 
cf  shall  appoint  an  agent  to  such  re^^iment,  &c.,  and  shall  take  security  from 
snch  agent;  and  such  colonel  or  other  commandant  shall  be  liable  to  make 
good  aJl  deficiencies  that  may  happen  from  the  said  agent  or  from  himself, 
4ipon  account  of  the  pay,  clothing,  or  public  stock  of  such  regiment,  &c. 
Sect  120. 

And  when  the  militia  shall  be  ordered  out  into  actual  service,  the  receive  Torecdveone 
er-general  of  the  rates  and  duties  under  the  management  of  the  commis-  SCTcdout!*** " 
rioners  for  the  afiairs  of  taxes,  shall  pay  to  the  captain  or  other  commanding 
€iffficer  of  every  company  so  ordered  out,  one  guinea  for  the  use  of  every 
private  man  belonging  to  his  company,  and  also  one  guinea  for  every  re- 
cruit, as  early  as  may  be  after  such  recruit  shall  have  joined  his  company 
"wliile  out  in  actual  service,  (all  which  money  so  paid  by  the  said  receiver- 
veneral  shall  be  allowed  him  in  his  accounts) ;  and  the  money  so  received 
Dy  such  captain,  &c.,  or  so  much  thereof  as  he  shall  think  proper,  shall  be 
laid  out  in  the  manner  he  shall  think  most  advantageous  for  the  respective 
men ;  and  such  captain,  &c.,  shall,  on  or  before  the  24th  day  of  the  month 
next  ensuing  that  in  which  he  shall  have  received  such  one  guinea,  account 
to  such  man  how  the  said  sum  hath  been  applied,  and  shall,  at  the  time  of 
settling  such  account,  pay  the  remainder  of  the  money  (if  any)  to  him. 
Sect  121. 

And  in  case  any  person  not  possessed  of  any  estate  in  land,  goods,  or   Banded  men  to 
money  of  the  clear  value  of  500/.,  and  who  shall  make  oath  that  he  is  not,   JJS^i^of  vohu? 
shall  be  chosen  by  ballot  to  serve  in  the  militia  when  drawn  or  ordered  out  teen,  if  not  wortf 
fat  actual  service,  and  such  person  shall  be  approved,  sworn,  and  enrolled  as  ^^^ 
aibresaid,  of  shall  provide  a  fit  person  to  serve  as  his  substitute,  who  shall 
be  approved,  sworn,  and  enrolled  as  aforesaid,  the  churchwardens  or  over- 
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iKlflftari!  X,afD. 

DKii«x  OUT      sens  of  tucli  poriah  &c.,  ihall,  i>ii  receiving  an  order  (a)  luide 

»To  ACTUAL      of  two   dt'puty-licutMianta  acting   witliiii    the    nibdivisioii   <r] 

BEBVtrti.         |urisli,  Sic,  is  vitiiate,  pny  to  »uch  ptriion  bo  clii»en  any  »uni  ih 

toea-itt-vt.       titc  luin  which  nich  deputy-lieutenant  shal]  adjudge  to  (wan  nca 

one  half  of  the  current  price  theti  paid  for  a  vulmiteer  or  «iib»t 

countv,  &c.,  where  such  peraon  waa  so  chosen,   which  tald  lui 

sliall  M  taken  out  of  the  rate  lo  be  made  as  hereinbetbre  dim 

vidjn);  and  producing  volunteers,  or  in  case  no  volunteers  ihallhai 

ridi'd  by  the  church wardeni  or  overseers,  then  out  of  a  rate  lo  i 

collected  agreeable  to  the  poor's  rate  as  hereinbefore  olaodirectei 

IV;nMlty  rtar  rr-  J^nd  in  ease  any  churchvardcn  or  overseer  shall  refuse  or  n^ 

'uilnn  ii>  |iay  nith   auch  moiiej'  uiH>n  demand  and  production  of  siieli  order,  be  »hai 

'  ■  one  half  of  which  penalty  shall  be  paid  to  the  person  su  ehoocn 

the     lieu  or  in  p'ut  of  the  mm  ordered  lo  be   paid   him  as  aforenaid 

'□Ih     '^"^  '''  ""i  """'  ""  '^^<''*'''  ''}'  ballot  and  serving  for  hiniself  sliali 

.    ,„mjth  alter  his  enrolment  be  disapproved  of  and  diKhai^red  I 

Diiinding  offlccr,  such  sum  shall  not  be  paid   Ui   tJie  penon  * 

ballot,  bul  shall  be  paid  in  miumer  before  nienlioned  lo  the 

chosen  hv  bnlloL  in  \na  stead;  and  if  any  substitute  be  din^nroi 

charged  iii  manner  ufurcsaid,  then  no  audi  xuni  shall  be  paid  to 

chosen  hy  ballot,  unless  he  shall  lerve  himself  or  shall  tind  aut 

tllte  vho   shall   be  iipprured  by  such    coniinauding   ofKcer  i 

Sect.  I -22. 

N.  B.  Although,  bv  the  former  part  of  this  aection,  the  dep 
ButSHCcni  lo  have  ft  iliscretionary  power  to  give   the  order  inin 
ciirohiieni,  yet  from  the  latter  part  it  seems  prudeut,   if  not  n 
withhold  tlic  order  for  one  luonth  after  the  enrolment,   thai  ijn 
lowed  to  the  commanding  officer  to  disapprove  and  discharge:  i 
the  furfeitnre  of  5/.  is  incurred  by  the  cnurchworden  or  oveno 
fusnl  or  neglect  to  pay  llie  money  on  demand  and  producing  th 
RHummlirninda       And  whenever  any  regiment,  &c.,  uf  militia  rIijU  be  enibodi 
nmt'inue  i»'ii»'"     **'"' '"'"'  ''"'  County,  riding,  or  place  to  which  it  belongs,  the  t 
-nin;  unit  fur       officer  i>f  Kuch  regintenl,  &c.,  shall  apply  to  evorj'  man  chusen  1 
uhjifilii-.  ,jn„,  ,),.,j|  (n.  aitliJH  f„ur  molillis  of  expiring,  and  vhv  in  hi.ijii 

Hl'ler  iin  cMiininnlioii  by  the  surgeon  xliall  still  Ih'  lit  tu  M'tw 
man,  and  iniguire  if  he  be  willing  lo  cunliiuie  in  the  sorvici-  ft 
UH  iiiiv  uiau  who  Hhmdd  be  then  luUoted  lo  nerve  would  )>c  sul 
fin-  wlial  priei-  he  will  so  continue;  end  xueli  einninnnding  <>fK> 
the  Ixt  day  iif  the  months  of  Jauuary.  March,  Muy,  Jiilv,  Sep 
Niivrinbi-r  ri'speclivelv,  or  ns  soon  after  ns  coiivenientlv  mav 
III  llie  (krk  iif  the  f;i-i]end  meetings  of  the  counly.  Sec.,'  t..  whi 
iiiei;i,  .S.1'.,  U'liiiif-'n,  n  Mil  of  all  iiueh  men  in  audi  n>^>inii'iit,  &,■ 
lliid  tnllinc  In  I'lmlimie,  and  for  wlial  simiii;  n-liidi  lint  sh.-ill  I 
I'very  sncli  iiiilitiii-iiiini.  nnd  xlinll  \»'  made  in  the  fi>l lowing  f.im 
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And  the  ugninff  of  the  said  list  shall  be  binding  upon  the  persons  sign- 
ing the  same  to  all  intents  and  purposes  whatsoever.  Sect.  123. 

And  the  clerk  of  the  general  meetings  shall,  as  soon  afler  the  receipt  of 
such  notices  as  the  same  can  be  done,  transmit  to  the  respective  clerks  of 
the  subdivision  meetings,  for  the  use  of  the  deputy-lieutenants  acting  in 
such  subdivisions,  correct  extracts  of  such  returns,  specifying  in  every  such 
extract  the  men  that  shall  have  been  enrolled  for  the  subdivision  to  which 
the  clerk  to  whom  any  such  extract  is  sent  shall  belong:  and  thereupon  it 
•hall  be  lawful  for  such  deputy-lieutenants,  if  they  shall  think  fit,  to  cause 
tbe  men  willing  to  continue  to  serve  as  aforesaid  to  be  enrolled  as  volun- 
teers for  the  parishes  or  places  for  which  they  shall  have  been  originally  en- 
zoUed  to  serve,  and  in  every  such  case  to  require  the  churchwardens  or 
orerseers  of  such  parish  or  place  to  remit  the  oounty  to  be  given  to  such 
men  to  the  pa3rmaster  of  the  regiment,  &c,  in  which  such  men  shall  be  then 
■erving,  who  shall  forthwith  pay  or  account  to  the  said  men  respectively 
figr  the  same.  Sect  124. 

And  in  case  the  term  of  service  of  any  person  who  shall  have  been  chosen 
by  lot  and  enrolled  to  serve  in  the  militia,  shall  be  prolonged  in  the  manner 
lier^  directed  beyond  the  term  of  five  years,  the  receiver-general  shall  pay 
to  the  captain  or  other  commanding  officer  of  each  company  one  guinea  for 
every  such  person,  and  shall  in  like  manner,  so  often  as  the  term  of  service 
of  any  person  so  chosen  by  lot  and  enrolled  to  serve  in  the  militia  shall  be 
■o  prolonged,  pav  the  like  fiirther  sum  of  one  guinea,  (all  which  money  so 
peid  by  the  receiver-general  shall  be  allowed  mm  in  his  account),  and  the 
money  so  received  by  any  captain  or  commanding  officer,  or  so  much  there- 
of at  ne  shall  think  proper,  snail  be  laid  out  in  ue  manner  he  shall  think 
aoai  advantageous  for  such  balloted  person ;  and  such  captain,  &c.,  shall, 
en  or  before  the  24th  day  of  the  month  next  ensuing  that  in  which  he  shall 
luive  received  any  such  guinea,  account  for  the  same,  and  shall  pay  over  to 
htm  the  remainder  of  the  said  money  which  shall  not  have  been  so  disposed 
eH  Sect  125. 

And  if  the  term  of  service  of  any  substitute,  hired  man,  or  volunteer, 
iheU  by  reason  of  the  militia  bein^  embodied  continue  beyond  the  term  of 
five  years,  such  receiver-general  shall  pay  the  captain  or  other  commanding 
officer  of  each  company  one  guinea  for  every  such  substitute,  &c.;  and  in 
case  such  term  shall  so  continue  for  more  than  three  years  beyond  the  said 
term  of  five  years,  then,  at  the  expiration  of  the  said  three  years,  the  said 
zeceiver-general  shall  pay  the  like  further  sum  of  one  guinea  for  every  such 
person,  and  shall  in  like  manner,  at  the  expiration  of  every  additional  term 
of  three  years,  pay  the  like  further  sum  of  one  guinea  for  every  such  per- 
son to  be  laid  out  and  accounted  for  as  aforesaid.  Sect  126. 

Whenever  the  whole  number  of  persons  enrolled  shall  have  been  ordered 
to  be  drawn  out  and  embodied  as  aforesaid,  and  any  shall  afterwards  make 
default,  either  by  not  appearing  in  pursuance  of  any  such  order  as  aforesaid, 
or  by  desertion  or  absence  from  dut}-,  and  such  person  shall  not  be  taken 
within  the  space  of  three  months  from  the  time  of  such  default,  desertion, 
or  absence,  then  a  vacancy  shall  be  declared  by  the  deputy-lieutenants  at 
their  first  meeting  to  be  holden  for  the  subdivision  for  wmch  such  person 
was  enrolled,  next  afler  the  receipt  of  the  certificate  of  such  default,  deser- 
tion, or  absence,  under  the  hand  of  the  officer  commanding  the  regiment, 
&c.,  to  which  such  person  belonged;  and  the  vacancy  thus  occasioned  shall 
be  forthwith  filled  up  by  a  fresh  ballot  Sect  128. 

The  lieutenant  of  every  county,  &c.,  or  (in  case  of  vacancy  or  absence) 
any  three  or  more  deputy-lieutenants  to  whom  any  order  of  his  Majesty  for 
the  purpose  of  such  embodying  shall  have  been  directed,  shall,  as  soon  after 
the  receipt  thereof  as  conveniently  may  be,  issue  their  order  to  the  clerks  of 
the  several  subdivision  meetine^  to  make  out  a  full  and  true  list,  containing 
the  names  of  all  persons  enrolled  to  serve  within  each  subdivision,  and  ar- 
ranged according  to  their  classes  as  hereinbefore  mentioned,  before  a  day 
to  be  specified  in  the  said  order,  which  day  shall  not  be  later  than  three  days 
after  ttie  date  of  such  order;  and  the  said  clerks  shall,  within  the  time  fi)Led 
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Extracts  of  the 
returmtobe 
traaanttted  to  the 
clerluofiubdi- 

VUOQS. 


BalloCed  men  con- 
tinuing their  wr- 
Tice  beyond  five 
yeen,  to  have 
ooegulnee. 


A  like  bounty  to 
tubeUtutes  or  vo- 
lunteen,  whoee 
term  ihall  be  to 
prolonged. 


When  the  number 
enrolled  ihall  have 
been  ordered  out* 
Yecendei  may  be 
Ailed  up  by  ballot. 


Proceedings  where 
only  pai 
bocUed. 


only  part  u  em^ 


respectively;  and  such  conntable*  or  utiier officer 
forthwith  lo  cauBC  notice  in  writing  In  be  given  I 
at  their  urnial  places  of  abode  witliin  thoir  roKprct 
within  their  respective  mibdivisinns  or  districts  si 
tinned  ill  sucli  order,  and  shall  also  cauife  ft  like  i 
on  thcduun  of  the  churches  or  chnpelH  bcloitging  1 
fcc,  or  (if  any  place  iliall  have  no  church  or  cha 
the  door  of  the  church  or  chapel  of  some  parish,  I 
be  a  luflideut  iiotioe  to  every  penon  enrolled  hj- 
Htanding  nny  omission  in  the  delivery  of  written 
dlree1e<1;  nnd  all  such  militia  meii  shall  duly  atl 
appointed  in  sueh  notices  respectively.  Sect.  ISO. 
And  the  lieutenant  or  deputy-lieutenants,  or  a 
shall  appoint  the  first  meeting  to  be  balden  by  tl 
-  ntilH  within  their  respective  snbdiviMons,  or  at 
have  bi'en  appointed  on  the  day  mentioned  in  ni 
assembling  the  men  of  the  said  militia,  in  orde 
balloted  to  serve  uccording  to  this  act,  and  shall 
place  of  assembling  such  of  the  said  men  an  shall 
lu  onler  tn  their  being  embodied;  of  which  scve 
spcctive  de]nity-Iicuteuants  shall  have  notice ;  ain 
the  list  of  every  such  subdivision  or  district,  and 
such  order  on  tlie  day  op^inled,  shall  be  then  in 
ty-lieiitenants,  and  the  said  dcpiity-lieuteiiant*  »h 
cccd  OS  by  this  act  directed,  lo  cause  a  number  ol 
be  chosen  or  balloted  fur,  equal  to  nicli  prnnortiu: 
tliat  had  Iwen  or  ought  lo  be  enrolled  by  virtue  i 
BUch  Hubdivjsion  ur  dislricl,  as  shall  or  may  bo 
order  liir  drawing  uiil  and  enilxKlying  any  proporl 
onid,  and  lo  caiue  the  names  of  all  the  persona  i 
marked  on  tlie  list  of  such  subdivision  or  district; 
bsllol  shall  be  coucludcd,  the  ilemity-IieutenoDla  s 
subdiiision  or  district  to  be  nuhliciv  called;  and 
•on  contained  therein  shall  be  read,  shall  then  « 
such  person  is  or  is  not  [as  the  cose  may  be)  choa 
list  in  the  manner  hereinbefore  provided;  and  the 
so  chosen  and  balloted  shall  be  returned  to  the  lie 

1miili>n»nhi  vrhn  ahnll  1.dv.>  oisen  ..i-h  «»!»■■    -^A 
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division  meetings,  and  before  they  proceed  to  choose  or  ballot  as  here*      drawn  out 
efore  directed,  to  revise  and  correct  the  names  of  the  men  contained  in    'wi  o  actual 
h  class  or  classes,  according  to  the  several  changes  or  alterations  that         seryicb. 
f  have  taken  place  since  the  last  revisal  or  correction  thereof.  Sect  133.   48  Geo.  3,  c.  90. 
Ind  whenever  his  Majesty  shall  think  fit  to  draw  out  and  embody  a  part  «nu  may  comet 
y  of  the  militia,  the  deputy-lieutenants  in  their  several  subdivisions  shall,   *^***"^ 
ore  they  proceed  to  choose  or  ballot  for  the  private  men  who  are  to  form   SaM^forSSttaw 
h  part,  examine  the  classes  of  the  descriptions  hereinbefore  mentioned,   when  only  ran  b ' 
ered  according  to  the  provisions  of  this  act,  and  in  every  case  in  which  SSiSu  '°         * 
proportion  of  the  militia  required  to  be  called  out  in  such  subdivision, 
u  equal  the  number  of  men  contained  in  such  first,  or  first  and  second, 
sther  succeeding  classes  in  their  order,  then  the  men  contained  in  such 
»  or  classes,  as  the  case  may  be,  shall  be  forthwith  chosen  without  any 
lot;  and  when  the  proportion  shall  be  less  than  the  number  of  men  con- 
ted  in  such  first  class,  then  such  proportion  shall  be  balloted  for  out  of 
h  class  only,  and  no  other;  and  when  the  proportion  shall  exceed  the 
nber  of  men  contained  in  the  first,  or  first  and  any  succeeding  class  or 
uses  in  the  order  in  which  they  shall  so  stand  as  aforesaid,  the  deputy- 
tenants  shall  first  choose  all  the  men  in  such  first  class,  or  first  ana  next 
seeding  class  or  classes,  until  such  proportion  shall  be  as  near  as  may  be 
ipleted,  and  shall  then  proceed  to  ballot  in  manner  directed  by  this  act 
uie  remainder  of  the  proportion  so  required  as  aforesaid,  out  oi  the  class 
nediately  following  the  last  class  that  shall  have  been  wholly  taken  to- 
ds making  up  such  proportion;  and  the  deputy-lieutenants  shall  proceed 
ike  manner  for  the  suppl3ring  of  any  further  proportion,  in  case  any  fur- 
r  part  should  be  afterwards  ordered  by  his  Majesty  to  be  embodied,  and 
D,  during  the  whole  of  the  time  that  a  proportion  only  of  the  militia  shall 
lain  embodied,  supply  all  vacancies,  as  they  shall  arise,  in  such  propor- 
i,  out  of  the  classes  as  they  stand  in  succession,  and  shall  in  no  case  pro- 
i  to  ballot  for  the  suppl3ring  of  any  vacancy  out  of  any  class,  until  all 
men  contained  in  the  preceding  class  or  classes  who  shall  be  able  and 
^  join  such  militia  shall  have  been  chosen  for  that  purpose.  Sect  134. 
knd  whenever  any  proportion  shall  have  been  ordered  to  be  embodied,  in    vacancy  to  be 
B  any  of  the  persons  enrolled  shall  make  default  either  by  not  appearing  in   ^^  «i»  Jy  •  ft** 
auance  of  such  order,  or  by  desertion  or  absence  from  duty,  and  such    ntia  men  are  ab-' 
Bon  shall  not  be  taken  within  three  months  from  the  time  of  such  de-   •«>i  »«<>>«  tjj«» 
It,  then  a  vacancy  shall  be  declared  by  the  deputy-lieutenants  at  their  first  ""^ 

sting  to  be  holden  for  the  subdivision  for  which  the  person  so  making 
ault  was  enrolled,  next  after  the  receipt  of  the  certificate  of  such  default, 
ler  the  hands  of  the  oflScer  commanding  the  regiment,  &c.,  to  which  such 
Bon  belonged,  and  the  vacancy  thus  occasioned  shall  be  forthwith  filled 
by  a  fresh  ballot  within  the  subdivision  aforesaid.  Sect  135. 

%nd  the  respective  colonels  or  other  commandants  shall,  during  the   Penalty  for  not  fill- 
iod  of  being  embodied  and  called  out  into  actual  service,  transmit  to  the  ***«'»?  ▼««n«to«- 
tices  or  magistrates  assembled  at  the  several  general  quarter  sessions  at 

Michaelmas  quarter  sessions  next  after  the  passing  of^this  act,  and  also 
the  justices  and  magistrates  assembled  at  every  succeeding  quarter  se»- 
Qs,  certificates  of  the  deficiencies  and  vacancies  that  remain  to  be 
>d  up  in  their  respective  regiments,  &c. ;  and  the  justices  or  the  magis- 
tes  assembled  at  such  sessions  shall,  at  such  sessions,  assess  the  pensuty 
10/.  for  each  private  so  certified  to  be  deficient  as  aforesaid,  in  manner 
ected  by  the  said  recited  acts;  and  if,  at  the  general  quarter  sessions  im-  42 Geo.  3,  c.90. 
diately  succeeding  the  quarter  sessions  at  which  any  such  assessment  ^  ^•o*  ^'  ^  ^*» 
ill  have  been  made,  any  deficiency  in  respect  whereof  any  such  assess- 
nt  shall  have  been  made  shall  not  have  been  filled  up,  such  justices  or 
gistrates  shall  assess  and  levy,  in  like  manner,  a  furtner  penalty  of  10/. 

every  private  so  deficient;  and  shall,  from  time  to  time,  at  every  suc- 
iling  general  quarter  sessions,  proceed  to  assess  and  levy  further  penal- 
I  as  aforesaid,  of  10/.  for  each  private  deficient,  imtil  such  deficiencies 
ill  have  been  filled  up.  43  Geo.  III.  c.  50,  s.  4. 
^d  if  any  person  enrolled  by  virtue  of  tliJs  act,  and  not  chosen  or  ballot-  voiunteon  nay 


>>u « 


^ilitaru  TLato. 

DBAWii  OUT  c(l  ai  Bfurewd,  wlio  ihall  not  hsvc  any  child  or  children  liviii 
INTO  ACTUAL  ago  of  fourtem  yean,  and  who  ahall  niiE  be  more  than  ihiny-l 
■EnviiTE.  _  agp,  iihaU  offer  hiiimclf  ai  ft  volmit*fr  to  be  drawn  out  ftnd  wnh 
w  Geo.  i.  c  m,  room  uf  any  person  lo  choten  or  balloted,  it  shall  br  lawful  iia 
be  KcvFtHl  under  lieulvnanla  at  any  mcctin?  to  accept  such  volunteer,  and  he  tl 
cnuMiButc-  if  he  liad  himself  bfen  u>  chaaen  or  balloted.  42  Geo.  IH.  c.  90 
And  every  militia  man  who  Bhall  appear  and  attend  at  the 
t  taken  as  hereinbefore  direirted,  and  who  Khali  not  be  chnstn  o. 
n  allowance  of  1».  pfr  dim  dnri 
d  ti-oin  home  in  ^>inf;  to,  and  cv 
_  n  be  appointed  fiir  such  ballot,  n 

three  dava,  to  be  paid  by  the  clerk  of  the  meeting;  tn  which  sue 
be  enrolled ;  and  on  the  certificate  of  the  number  of  n' 
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M(n  MUndlni  at 


be'rlkUritlit*'*  nfori'snid,  sliall  be  entitled  to  an  a! 
cktk  iLindkni,  he  ahall  be  necmiuunlv  employDd  t> 
whlkfnanlioRie.     ^„j  rctiiminf;  from  tin-  place  to  be 


;  nichjiulice. 


handi  of  such  deputy-lieutenants  and  justic 
puly-Ueu tenant  shall  there  attend,   then  o 
Keueral  shall  reimburse  to  the  said  clerk  tlie  s' 
tax.  Sect.  137. 

And  tlic  respective  clerks  of  the  subdivision  or  other  meeti 
powered  to  draw  on  the  receiver-general  for  such  sums  as  mch 
tenants  and  justices,  or  where  no  depiity-lioutenanis  shall  ulu 
ticc  sliall  by  any  order  direct;  which  sums  shall  be  applied  bv 
fur  paying  the  allowances  hereinbefore  dirvelod  to  be  made: 
ccipt  of  Buch  clerk  togelliei  witli  suclt  ordiT  shall  be  lo  the  « 
general  of  the  land  tax  a  sulHcient  discharge.   Sect.  HIS. 

And  clerks  of  each  nieeting  shall,  wht^n  required  by  suchdej 
nuts  and  justices,  (or  where  no  depiily •lieutenant  shall  attend 
justice),  make  out  an  account  uf  the  nums  by  hint  rveeived  and 
suBiiee  of  Ibis  act,  to  be  hy  them  examined,  uDowed,  and  tipn 
account  no  examined,  allowed,  and  signed,  sliall  be  the  proper  ' 
acquittal  of  such  clerk  fur  the  applicatjoii  and  dixposal  of  i 
E>cvl.  13i). 

Out  nothing  herein  eonlaiued  shall  be  construed  to  dulnr 
fri'in  orderin);  the  remainder  of  the  said  niiliiin,  «r  no  ni;aiv  i<f 
diT  iif  liny  ciiiinty.  ftc,  a*  lie  shall  think  prtiper,  to  be  iliiinu  ■ 
JKHlit'il  wlii'iK-ver  the  nccnsion  shall  re[|iiiri-,  iiccording  to  tlie  i>ri 


ll'd  hv  this  I 


r.  1 10. 


V  hIikU  think  fit  I. 


liiH  .Miiji'S' 
fiirdiiT  pro|mrtion  of  the'  nnlitiu  ol  any  county,  &i:,  it  ^hiill  li 
the  lii-uti'iiaiit  or  thrc«  nr  more  deputy-Iientenniiis  .is  nfureu 
Bueh  further  pruportiim  tu  he  drawn  nut  and  eiiilHxlieil  i\*  Iii*  M 
onlcr:  [111(1  in  so  doin;r  Oie  nilos  hereinlH-foro  nrosorilml  iViri 
mid  t-inliiidving  the  tirnl  pro|H>rlioii  thereof  slmll  he  nbsiTved.  N 
rf  .\nd  iflliiring  such  tune  as  any  parmf  the  militia  <hidl  n 
luiilied,  his  Miijeslv  uliidl  deem  it  expedient  that  the  inililin  i<t'  i 
&<;,  nr  iinv  pari  wfiich  Khali  not  at  siieh  time  be  ucluitllv  enihoi 
"*  vice,  Khiiiild  bi>  drawn  out  in  nrdiT  to  l>e  inusti>n-d,  tniiiied.  aiy 
for  a  limited  time,  instead  uf  bcinir  sueniliodiiHl  fur  mtvicc.  n 
'■  the  pnivisions  of  (his  net,  it  nliall  he  lawful  for  his  Miij.'^rv  t.i  dir 
leiiiints  ,.r  deimly-lieutenants  of  all  or  any  ofihe  s.iiiri.unuie-^.  J 
(he  siiid  militia  nut  aetiuilly  embodied,  or  lUiy  jiarl  IIhtcoI'.  Ii>U 
fur  such  pur|>os(',  in  »neli  pn>iMiniiin.  and  fur  nik-Ii  liinc.  mid  m  >i 
slmll  hi'  amioiiiied,  with  llie  appmhation  of  his  ^Iilj('st^'.  by  ihi 
iir  diputylieulenants,  in  manner  us  is  herein  before  ilineii-d 
and  exereisinf!  the  iliivmlHNlii-d  militia.  Sect.  IV2. 

Mul  whenever  the  whole  of  the  militia  of  ant-  eutintv,  &-,-.   i- 

.    he  emlHHlied,  nil  (he  ollieert,  iioii-roinmisiioned'ntlicers;   and  ili 

every  regiment,  &i:..  sliull  immediately  join  the  iVj^iiiK.ni,  fi~i-..  t<> 

I    resiH-clively  l>e!oii;:,   at  the  lime  nllil  place  iippiinted   for  (lie 

-   sueh  militia  ;  and  wheneviT  llie  militia  <<{  any  county,  fte..  i«  ra\ 

enilKidleil  hy  ilelnclimrnts  or  divisimis  nndiT  any  onler  ofliis 

that  piiqKiM',  puisuani  lo  llie  pron.sions  of  Ibis  net,  it  shiiU  be  h 
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Majesly  to  order  and  direct  the  proportion  and  description  of  ofHcera,  non-     drawn  out 
commissioned  officers  and  drummers,  who  shall  accompany  sUch  detach-    into  actual 

ments  or  divisions,  and  the  respective  establishments  of  sucn  detachments        service. 

or  divisions,  and  fdso  to  regulate  the  numbers  and  duties  of  all  such  officers,  42  Geo.  3^  c.  9a 
Serjeants,  corporals,  and  drummers,  as  shall  remain  within  any  such  county, 
&c.,  for  the  mustering,  training,  and  exercising  the  remainder  of  the  private 
.  militia  men  thereof,  as  the  service  may  require,  and  to  his  Majesty  may 
.  leem  most  fit     Sect.  143. 

And  his  Majesty  may,  from  time  to  time,  as  he  shall  think  fit,  disembody  The  King  may  di»- 
tny  part  or  proportion  of  any  militia  of  any  county,  &c.,  embodied  under  embody  and  em- ' 
this  act,  and  from  time  to  time  again  draw  out  and  embody  any  such  militia  ..  ^  maythink' 
to  disembodied,  or  any  proportion  thereof,  as  to  him  shall  seem  necessary,   fit. 
aeccHtiing  to  the  rules  and  provisions  of  this  act.  Sect.  144. 

No  officer  serving  in  the  militia  shall  sit  in  any  court-martial  upon  the  Militia  officen  not 
trial  of  any  officer  or  soldier  serving  in  any  of  his  Majesty's  other  forces;  SSiiSil'Stito 
nor  shall  any  officer  serving  in  any  of  his  Majesty's  other  forces,  sit  in  anv  other  forcn. 
court-martial  upon  the  trial  of  any  officer  or  private  man  serving  in  the  mi- 
litia. Sect.  115. 

When  such  militia  shall  be  again  disembodied  and  dismissed  to  return  to  when  diwmbo- 
felieir  several  places  of  abode,  they  shall  be  subject  to  the  same  orders,  dW,  to  be  put 
directions,  ana  engagements  only,  as  they  were  subject  to  under  the  provi-  footing  a»  before 
■ions  of  this  act  before  they  were  drawn  out  into  actual  service.  Sect.  145.     th^  were  drawn 

With  regard  to  the  punishment  of  such  as  neglect  to  appear,  or  who  may 
desert  while  the  militia  is  embodied,  vide  post. 


(17)  ftelief  of  fltilitia  £atn*si  JfamiUtsi,  foitn  Drafon  out  into 

actual  <Sbnbicf* 

By  the  43  Geo.  III.  c.  47,  the  33  Geo.  III.  c.  8;  34  Geo.  III.  c.  47;  35 
».  III.  c.  81 ;  and  the  36  Geo.  III.  c.  114,  for  relieving  the  families  of 
militia  men,  are  respectively  repealed ;  except  as  to  all  cases  relating  to  the 
repayment  or  reimbursement  of  anv  sums  of  money  advanced  or  paid  under 
any  or  either  of  the  said  acts ;  and  to  the  allowing,  accounting  for,  or  re- 
covering of  any  such  sums  of  money,  or  any  arrears  thereof,  which  may 
^main  not  repaid,  reimbursed,  allowed,  accoimted  for,  or  recovered ;  or  to 
any  fines,  penalties,  or  forfeitures  relating  thereto  respectively.  Sect.  1. 

And  if  any  non-commissioned  officer  or  drummer,  ballotted  man  or  sub-  Kon-commiMlmicd 
■^tute,  hired  man  or  volunteer  respectively,  shall,  when  embodied  and  call-  offlcen,  dec,  ieav. 
■«d  out  into  actual  service,  leave  a  family  unable  to  support  themselves,  the  ^  ''««"*»• 
Ofveraeer  of  the  poor  of  the  parish,  tithing  or  township,  where  the  &mily  of 
•ifttcb  person  shall  dwell,  shall,  by  order  (a)  of  one  justice,  pay  to  such  fa- 
:tiiily9  out  of  the  poor  rates  for  such  parish,  &c.,  a  weekly  allowance,  accord- 
ing to  the  ordinary  price  of  labour  m  husbandry  within  the  county,  &c.,  or 
|iUiGe  where  such  family  shall  dwell,  by  the  following  rule :  that  is  to  say, 
any  sum  not  exceeding  the  price  of  one  day's  such  labour,  nor  less  than 
jOne  shilling  for  every  child  bom  in  wedlock,  and  under  the  age  often  years; 
"and  for  the  wife  of  such  militia  man,  whether  he  shall  or  sh^l  not  have  any 
pchild  or  children,  any  sum  not  exceeding  the  price  of  one  day's  such  labour, 
^nor  less  than  one  shilling :  and  in  ever}'  parisn,  &c.,  where  the  money  aris- 
^ingp  by  such  rates  shall  not  be  sufficient  for  that  purpose,  a  new  rate  or 
.fates  shall  be  made  for  raising  a  sum  sufficient  for  that  purpose.  Sect.  2. 
."     But  no  allowance  shall  be  granted  to  the  wives  or  famihes  of  any  men 
praised  after  51  Geo.  III.  c.  20,  but  of  such  as  are  balloted.     51  Geo.  III. 
'c  20,  8.  20. 

And  it  shall  be  lawful  for  the  justices  assembled  at  any  Michaelmas  ge-  justices  may  ivgu- 
^^eral  quarter  sessions  held  for  any  county,  &c.,  raising  any  militia,  to  setue,  late  the  rate  of 
]^  ascertain,  and  regulate  the  rate  of  allowance  to  be  paid  imderthis  act  to  the  *u<'^'*"<^* 
^fiunilies  of  mihtia  men  resident  within  such  county,  &c.  and  every  such  rate 

*oif  allowance  so  settled,  ascertained,  and  regulated,  shall  be  binding  upon 

a_ 

f '  (a)  See  form  (No.  24),  pott,  878. 


*a»m  "'"  "'  " 

FMIK.«»- 

HodtonaMto  fto,  to  whkh  be  btUOM, 

baiHdauOf^  ttiiiiiiiiia  W  Mm  ladn 


s>fs;,Sf 


wibccbn^ttfaav  tnOilUauBitiiBtahaAd  ban  joiMdd 
&0,  to  whkh  be  btliiaci,  or  ftr  «■>▼  la 
J,,  ^    MDtiinie  W  MTV*  ■M  ranaiB  <anMdi 

^k*    emKbwUditbeiribdiKUibUawdwn 


1  flBKMdMd  in 


lUi  in  «Udi  MKh  idirf 


f  Adl  be  gi*«n.  ■iilhiiiiiM 


dling  in  any  other  pariri^  n.  8*cL  4. 

-—     __^        Frariacd  ebo,  that  no  aUcnranee  tmdarlbM  act  JmD  be  pMJ 

STSStaSr    >nilreraarimlitianianwhaibaIl,BtdtatiBM  ftfUaannJaM 

ititi^Mdn^       dolenllT  dedend  diat  he  bed  bo  wiA  or  fiunHj,  or  toanTBi 

S^SSfi^"*"*  bweUedTdadand,atdwtimaarannl«MDt,dMthabBd«d 

^^  Bnrridadi,t^wbenUwiidlitianiiatovfaomamaDebiMdf 

Kan  nndNtake  ana  BBka  pwiUaa  fcr  Oa  nuinlaMnMt  «r  H 

dra^  to  &e  eatiibetieD  rf  any  inetioa  tmwhom^  aarapflial 

B^ under flua act &■  the idU of MMJbbmilr,  kabaObalai 

Jnrttea  to  order  die  allawanea  under  tUa  act  to  bapaidini 

wifii  of  eaeh  militia  man  and  of  one  chad  of  eodi  fiunily  HBder  ti 

yean.  Sect  5.- 

UpvharntBn         But  no  wife  or  ftmily  of  any  penon  em  liiiii  in  the  BuKti^ 

^!SafS,1JSit  by  leaaontheieot  to  relief  thai  Mhit  the  aamebjraaand 

fidlowed,  or  aceompauiad,  or  been  wiA  bar  bnibnnd  with  the 

whieli  he  diall  lerre,  or  I7  leaeni  of  her  lapwing  bar  dnU  et 

departing  from  hv  l»ma;  hot  die  diell,  iqion  ber  rotaniag  I 

be  entitled,  from  die  tima  of  bei  ret&m,  to  hava  aneb  rewn 

by  the  Iswa  in  that  behalf.  53  Geo.  III.  c  81,  e.  1. 

NoiUixnnaia  Provided  alsn,  that  no  allowance  under  tbU  act  shaU  be  paid 

*l'?^L',i1"L    of  any  non-coiniiiU»ioned  otBcer  or  dnimmeT  reduced  for  muec 


aS3o 


dnimma  condition  ofa  private,  such  reduction  beiiiE  certified  bjtbei 

'"■'"'*"      officer  or  adjutant  to  the  clerk  of  the  general  meetinga,  and  hj 

treasurer  of  th?  county,  &c.,  in  the  mililia  of  which  auch  ptmm 

and  by  eucli  treasurer  lo  the  oveneer*  of  the  poor  of  the  pariih,  J 

auch  family  shall  dwell;  and  every  such  allowance  ahall  detna 

time  of  such  reduction  being  10  certified  to  the  overaeera  ai  bAm 

no  longer  payable,  notwithstanding  any  order  of  any  justice  lot 

Olid  every  nich  family  requiring  relief  shall,  fixHn  and  after  that 

lieved  as  casual  poor  only.  Sect  6. 

« funfly  Provided  that,  af\er  the  passing  of  this  act,    no  allowance  ih 

fToi'vn^     '"'  "■^^'^  to  be  given,  to  the  family  of  any  aubatitute,  hired  m 

■ho  ihill    teer,  who  shall  marry  after  and  dunng  the  time  of  his  being  ca 

{^^^     actual  service,  unless  such  marTiage  ^all  have  taken  place  wit) 

rvlrt,         of  the  colonel  or  commauding  officer  of  the  regiment,  &c.,  U 

^'^S      man  shall  belong,  and  such  consent  ihaU  have  been  certiSed  nn 

nfliivr.       of  such  colonel,  &c.  Sect.  7. 

not  in  be        Provided,   Chat  the  families  of  noD-commisaioned  ofiBcen,  d 

^I'vork-    ]^Qt^  ,„c„^   Qf  of  substitutes,  hired  men,  or  volunteers,  jia 

movable,  or  sent  to  any  workhouse  or  poorhouae    by  reason 

any  such  allowances ;  nor  shall  any  persons  to  whoae  families 

lowances  shall  be  paid,  be  tliercby  deprived  of  their  logal  setll 

where,  or  of  their  right  of  voting  for  the  election  of  ntembor 

Parliament.     Sect.  6. 

wiooon-       And  every  such  weekly  allowance  to  the  family  of  any  noo-e 

1^1^  officer  or  drummer  shall  be  repaid  to  the  overseer  of  the  pool 

Jd  ihe       family  was  relieved,  by  Ihe  treasurer  of  the  coun^,  &c.,  in  wl 

"  ™       ri»h,  kc,  a  situated,  out  of  the  public  stock  tbereof ;  and  every 
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irhich  shall  be  sopaid  in  any  other  county,  Arc,  than  that  for  which  eelibv  or 

)mmissioned  officer  or  dnimmer  shall  serve,  or  to  the  fiunily  of  their 

in  any  other  parish,  &c.,  than  the  one  for  which  such  private  _  families. 

,  shall  respectively  be  reimbursed  in  the  manner  hereinafter  43  Gea  s,  c.  47. 

Sect.  9(a).  poor  by  the  county 

,  that  where  a  certain  number  of  private  men  are  directed  to  be  ^"■*"'«'' 

.ny  county,  together  with  or  including  any  city,  borough,  town,  U^iS-Smmk-** 

England,  being  a  county  or  district  of  itself  not  contributing  to  aioned  officers  and 

county  rate,  the  severd  sums  of  money  raised  for  the  relief  of  app^^^j^  ** 

I  of  non-commissioned  officers  and  drummers  respectively,  shall 
and  apportioned  between  such  county,  city  and  borough,  town  or 
eh  proportions  as  the  respective  numbers  apportioned  to  be  raised 
•unty,  and  by  such  city,  &c.,  respectively  bear  to  each  other. 

treasurers  of  any  such  county,  city,  and  place  respectively,  are  Traisuren  to  de- 
to  demand,  receive,  and  make  payment  of  such  proportions  and  tmdA  and  pay 
oney,  the  one  to  the  other  of  them,  as  the  case  may  require,  torae'uioib^ 

my  dispute  shall  arise  as  to  the  proportion  to  be  paid,  or  any   Dbputea  to  be 
;r  relating  thereto,  or  to  such  payments,  the  lord-lieutenant  of  Kt^^bytheiard- 
ontv  at  large,  and  in  his  absence  three  deputy-lieutenants,  at  any  thned^patHieu- 
lled,  shall  adjust  the  same,  whose  decision  shall  be  final;  and  the  <«»»(*• 
eutenant  and  deputy-lieutenants  is  and  are  respectively  author- 
for  and  inspect  tne  accounts  of  every  such  treasurer,  for  the  pur- 
usting  their  said  proportion.  Sect.  12.  .       • 

ill  such  cities,  towns,  liberties,  divisions,  and  places,  which  do  not  Justices  may  ap- 
to  the  general  county  rates,  and  where  no  treasurer  is  yet  ap-  J^*"'  treasurers 

*•  •  *u  1  -r      1.    ^u        *!.     •     :•         ^^  where  there  aie 

e  justices,  m  case  there  are  any,  and  if  not,  then  the  justices  of  none, 
wherein  such  city,  &c.,  shall  be,  shall,  at  their  general  quarter 
ppoint  a  treasurer,  and  from  time  to  time  assess  upon  every  pa- 
7,  township,  hamlet,  and  vill,  within  the  liberties  of  such  cities, 
n  proportions  as  the  poor  rates  have  usually  been  assessed,  and 
to  be  paid  out  of  such  poor  rates  to  such  treasurer,  such  sums  as 
icessary  for  the  purposes  of  this  act;  and  such  treasurer  shall 
:he  same  accordingly,  and  shall  act  in  the  same  manner  as  the 
>f  peculiar  districts  where  a  public  stock  is  now  raised.  €ect.  13. 
every  case  where  any  allowance  under  this  act  shall  be  paid  to  Miutia  man's  fa- 
of  any  private  in  any  other  parish,  &c.,  than  that  for  whicn  such  SiSjrentcImnty* 

II  serve,  it  shall  be  lawful  for  the  justice  who  shall  make  any  01^  than  that  for 
the  relief  of  such  family,  to  certify  the  same  under  his  hand,  and  ^Wch  he  serves, 
tificate  to  direct  the  overseers  of  the  parish,  &c.,  for  which  such 

ill  serve,  to  reimburse  the  money  so  paid  to  the  overseers  who 
advanced  the  same  in  pursuance  of  such  order.  Sect  14. 
I,  that  where,  by  reason  of  the  distance  of  any  parish,  &c.,  in  Allowances  to  be 
such  allowance  shall  be  so  paid  to  the  family  of  any  private  serv-  ►SlSS^iS?"'* 
^  other  parish,  &c.,  from  such  other  parish,  &c.,  where  the  same 
late  in  any  other  county,  &c.,  the  overseers  of  the  poor  entitled  to 
lent  of  such  allowances,  under  any  such  order  (c)  or  certificate  as 
annot  conveniently  procure  the  repayment  thereof  from  the  over- 
3  poor  of  the  parisn,  &c.,  for  which  such  private  shall  have  served 
ng,  it  shall  be  lawfiil  for  such  overseers  to  demand  repayment  of 
mces  from  the  treasurer  of  the  county,  &c.,  in  which  the  parish, 
such  allowances  shall  have  been  paid  shall  be  situate;  and 
treasurer  shall,  upon  production  of  such  order  and  certificate  as 
brthwith  reimburse  such  allowances  to  the  overseers  demanding 
Sect  15. 

1  also,  that  every  such  treasurer  who  shall  reimburse  to  any  such 
Jiy  sums  in  pursuance  of  this  act,  on  account  of  any  such  weekly 
paid  to  the  jfamilies  of  persons  serving  in  the  militia  of  any  other 

?arr  v.HoHu,  9  B,  S^  C,  315,         (6^  See  form  (No.  25),  post,  878. 

(c)  See  form  (No.  26),  post,  878. 
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every  luch  person  bo  provided  as  aforesaid,  shall  commence  and  be  drawn       reliep  op 
only  from  the  day  of  the  discharge  of  the  man  in  whose  stead  he  shall  have  their 

been  provided;  and  no  such  private  shall  be  dischaiged  at  any  other  period       families. 

of  the  year  than  between  the  1  st  day  of  November  and  the  25th  day  of  March.  43  Gca  3,  c.  47. 
Sect  22. 

And  all  payments  made  by  any  overseer  in  pursuance  of  any  order  or  Paymcntt  made 
i  certificate  of  any  justice  under  this  act,  shall  be  allowed  and  passed  in  their  te°^?"*?*.5*?***'^ 
I  retpective  accounts,  m  uke  manner  as  other  expenses  incurred  on  account  allowed  a«  other 
L  of  the  militia  are  now  by  law  passed  and  allowed;  and  if  any  overseer  shall,  **S*?^?i*^ 
1  on  demand  made  in  pursuance  of  any  order  or  certificate  of  any  justice  for  mUitJa. 
;  the  pa3rment  of  any  money  by  virtue  of  this  act,  and  production  of  such  or- 
i  der  or  certificate  to  him,  refuse  or  neglect  to  pay  money  so  directed  to  be 
I:  paid,  he  shall  forfeit  the  sum  of  5/.,  to  be  recovered  upon  the  oath  of  one 
;  witness,  or  by  the  confession  of  the  party  accused,  before  the  justice  making 
■nch  order,  or  any  other  iustice  of  the  county  or  place  where  the  offence 
:  shall  be  committed;  which  said  justice  is  hereby  required,  upon  any  informa-   Penalty  on  over- 
ticm  exhibited,  or  complaint  made  in  that  behalf,  to  summon  the  party  ac-  ■^*'*  Mglecttng. 
cased,  and  to  examine  into  the  matter  of  fact,  and  upon  due  proof  thereof 
aforesaid,  to  give  judgment  for  such  penalty,  to  be  levied  by  distress  in 
le  the  same  shall  not  be  forthwith  paid,  by  warrant  under  the  hand  and 

1  of  such  iustice,  causing  the  overplus,  (if  any),  after  deducting  the 

^laiges  of  sucn  distress  and  sale,  to  be  rendered  to  the  party ;  ana  one   Application  of 
snoiety  shall  be  paid  to  the  informer,  and  the  other  moiety  to  the  poor  of  P^^^* 
parish  to  the  overseers  of  which  any  such  sum  of  money  ought  to  have 
n  paid.  Sect  23. 
Ana  all  the  provisions  in  this  act  relating  to  the  allowances  to  the  fami-  Act  to  extend  to 
of  any  persons  serving  in  the  militia  for  any  parish,  tithing,  or  town-  ***  ^'"S"  having 
■idp,  or  any  united  parishes,  tithings,  or  townships,  and  for  the  reimburse-  nSTtopiaonuni-' 
ment  of  all  sums  of  money  which  shall  be  advanced  under  any  of  the  pro-  Sj^fSJHMfair"" 
pistons  of  this  act,  shall  extend  to  all  hamlets,  vills,  and  places  having  men. 
separate  overseers  of  the  poor,  and  maintaining  the  poor  thereof  separately 
■nd  distinctly,  and  also  to  all  parishes  and  places  united  for  the  purposes  of 
balloting  for  militia  men,  as  well  as  to  all  other  parishes,  tithings,  and 
nlaces;  and  the  justices  who  shall  make  orders  for  the  relief  of  any  such 
l^milles,  or  any  other  justice  of  the  same  county,  &c.,  shall  give  Erections 
^Imt  the  reimbursement  of  the  money  to  be  advanced  for  such  purpose  by  the 
TFeiseers  of  the  parish  or  place,  or  united  parishes  or  places  respectively 
jrliich  ought  to  reimburse  the  same,  or  to  contribute  to  the  reimbursement 
ihereof;  and  the  treasurers  of  the  several  counties,  &c.,  and  the  justices  of 
%e  several  counties,  &c.,  within  which  every  such  parish  and  place  respec- 
ively  shall  be,  shall  make  reimbursement,  and  direct  reimbursement  to  be 
nade  by  such  parishes  respectively,  in  Uie  same  manner  as  by  this  act  is 
■irovidea  with  respect  to  parishes,  tithings,  and  townships  therein  described; 
^md  where  any  man  shall  serve  for  any  united  parishes  or  places,  or  for  any  jiuticei  ahailas- 
:^»srisb  or  place  comprising  more  than  one  township  or  place  which  shaU  JSSJj^iJSjfbr 
.>iave  separate  and  distinct  overseers  of  the  poor,  such  justices  as  aforesaid  contributed. 
liall  ascertain  in  what  proportions  such  united  parishes  or  places,  or  such 
Several  townships  or  places  comprised  within  the  same  parish  or  place  (for 
jrbich  any  such  man,  whose  family  shall  be  so  relieved,  shall  serve),  ought 
jQ  contribute  to  such  relief,  such  proportions  to  be  ascertained  according  to 
^e  numbers  of  men  liable  to  be  balloted  for  the  militia,  which  each  of  such 
^oiited  parishes  or  places,  or  each  of  such  townships  or  places,  as  the  case 
lOaY  be,  shall  appear  to  have  had  by  the  last  returns  made  for  that  purpose; 
^ jftd  such  justices  shall  make  orders  for  the  reimbursement  of  such  advances, 
^a  0uch  several  proportions  so  to  be  ascertained,  and  from  time  to  time  as 
ipCBsion  shall  require;  and  in  order  to  enable  such  justices  to  ascertain 
£  Hush  proportions,  the  clerks  of  the  several  subdivision  meetings  shall,  when 
'bereunto  required,  certify,  by  writing  under  their  hands,  the  number  of 
ysen  so  liable  to  be  balloted  for,  accoraing  to  the  returns  made  for  each  of 
s^icb  parishes  or  places,  for  which  certificate  there  shall  be  paid  a  fee  of  1«. 
■^t  24. 
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thcri'uf  III  till"  resjKCtive  ovtraccw  of  tlic  {Mtriitl 
such  raim  BhiJl  have  bifn  ceninc-  Ssct.  23, 

ir  any  ppnun  shall  find  hiiiuelf  agiirievMl  liy 
llic  imyineut  ufRny  money  an  afuruitaid,  lit;  iiinv 
nvxt  HriuiuiiK,  who  are  cnipuwored  ri>  hoar  oxiti  t 
HI  111  it  shall  W  Invfiil  for  the  aaidjiuticoa,  at  av 
onliT,  vhvw  they  iihall  >oo  uccHiiiiin,  the  pnviiir 
appuUuiit,  nR  chun-hwBrdi.'ii  or  ovi'rai*r  of  the  j 
puniuiiucf  of  Kiirh  order.  Svct.  26. 

UuBrtvr  scsMniii  mny  order  inch  reconipoiico 
rcBttoiiuhle,  to  be  iiia<lc  to  the  rcxpectivo  treasui 
InlHiiir  and  cxpeiisCK  in  the  execution  of  their  i 
niilitia  is  embodied  and  iu  aetiiol  scnieo,  for  nud 
as  they  shall  tliink  proper,  to  be  paid  out  of  the 
Provided,  that  within  the  eity  and  coiuity  of  tl 
nnces  to  families  sha]l  be  paid  by  the  treasurer  oft 
nor,  di'piitv  i^vemor,  aMistanli,  and  giiardiaiia 
county  of  l^KL'tcr,  and  the  same  shall  be  ascert 
by  tlic  sanie  wayi  and  meanB  ai  the  {lour  rate  wi 
ty  is,  by  virtue  of  the  aovcral  acta  of  Parliament 
of  the  poor  within  the  said  city  and  county,  dv 
■hall  he  lawful  for  the  Heveral  penona  authorizet 
cculion,  to  cauw  to  be  raised  and  levied  such  su 
cei>4Rry  for  that  purpose,  over  and  above  what  ll 
to  roiie  for  the  relief  of  the  poor  of  the  said  cii 

Eu\isiuns  and  penalties  under  those  acta  relath 
aiijilicable  to  thit  act.  Sect.  18. 

And  all  monies  to  be  levied  by  parish  rates  wi 
the  city  of  Bristol,  in  relation  to  thii  act,  shall  be 
as  other  money  for  the  relief  of  the  poor  there, 
lianienl  relating  thereto.  Sect.  19. 

I*rovided  also,  that  within  the  borough  of  PI; 
such  families  ihall  be  paid  by  the  treaiiu-er  of  tlii 
nor,  depnly-ftovemor,  assiataiits,  and  giiardiant 
niueli  of  Plymouth  i  and  tlie  same  shdl  be  asce 
in  the  same  manner  as  tlie  money  raised  for  thi 
the  said  borough  is,  by  virtue  of  die  ■e\'er«l  act* 
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Puntoj^ment  for  Bt0o(eli(ence»  Betsettion,  Src.»  CTottvttf 

iMartial  {a). 

Ijutant,  Serjeant  maior,  serjeant,  corporal,  drum  major,  and  drum- 
militia,  shall  be  suDJcct  to  the  acts  for  punishing  mutiny  and  de- 
1  for  the  better  payment  of  the  army  and  their  quarters,  and  to 

of  war,  under  tne  command  of  the  colonel  or  command^g  offi- 
lay  direct  courts-martial  to  be  held  as  hereinafter  directed,  for 

any  such  serjeant  major,  &c.  for  any  offence  committed  during 
eir  regiment  or  battalion  was  not  embodied;  and  for  the  trial  of 
It,  corporal,  drum  maior,  drummer,  or  private  of  such  redment, 
hall  have  deserted  while  the  said  regiment,  &c.,  was  enmodied, 
lot  have  been  apprehended  till  after  it  shall  have  been  disembo- 
so  that  no  punishment  shall  extend  to  life  or  limb.  42  Geo.  III. 
•3. 

.  sufficient  number  of  officers  to  form  a  court-martial  cannot  be 
lall  be  lawful  for  the  colonel  or  other  commandant,  and  in  his  ab- 
le senior  field  officer  of  the  reeiment,  battalion,  or  corps,  to  which 
on  whom  such  court-martial  is  to  be  held  shall  belong,  to  order 
9  of  the  militia  of  the  county  to  which  such  regiment,  8rc.,  shall 
ually  resident  within  the  town  where  such  serjeant  major,  ser- 
oral,  drum  major,  or  drummer,  is  to  be  tried,  or  within  ten  miles 
attend  and  assist  as  members  of  such  court-martial,  who  shall 
attend  at  the  time  required,  and  assist  accordingly,  but  no  officer 
dtled  to  receive  pay  for  any  such  attendance :  provided  always,  that 
:e  of  any  court-martial  held  as  aforesaid  on  any  such  serjeant 
,  or  private  man  as  aforesaid,  shall  be  put  in  execution  until  con- 
the  colonel  or  other  commandant,  or  by  the  field  officer  by  whose 
court-martial  was  assembled.  Sect.  104. 

jeant,  corporal,  or  drummer  of  the  militia,  may,  by  sentence  of  a 
ial,  be  reduced  to  the  condition  of  a  private,  to  serve  as  such  dur- 
ne  not  exceeding  fifteen  months,  in  case  the  refi;iment,  &c.,  to 
»elongs  shall  not  be  then  embodied  or  called  out  mto  actual  ser- 
in case  the  regiment,  battalion,  or  corps  to  which  he  belongs  shall 
bodied,  or  called  out  into  attual  service,  to  serve  as  aforesaid 
are  disembodied,  when  he  shall  be  discharged  if  not  re-appointed. 

'Tjeant,  corporal,  and  drummer,  who  shall  absent  himself  from 
^here  the  arms  are  deposited,  without  a  furlough  or  licence,  shall 
say  during  such  absence,  and  shall  be  liable  to  be  apprehended 
led  as  a  deserter.  Sect.  107. 
lilitia  man,  not  labouring  under  any  infirmity  incapacitating  him 

shall  not  appear  in  pursuance  of  the  orders,  or,  appearing,  shall 
he  orders  of  the  deputy-lieutenants  attending  in  pursuance  here- 
1  be  deemed  a  deserter;  and  if  not  taken  previously  to  the  com- 
the  ballot  at  which  he  ought  to  attend,  he  shall  foneit  10/.,  and 
)  be  embodied.   Sect.  131. 

ubstitute  or  volunteer,  (not  being  incapacitated  by  any  infirmity), 
ith  due  diligence  join  his  reeiment,  (m  case  it  shall  then  be  em- 
rcording  to  such  order  as  shall  be  given  him  in  that  respect  by  the 
or  deputy-lieutenants,  or  any  officer  of  the  regiment,  or  any  per- 
ized  to  give  such  order;  or  if  any  serjeant,  corporal,  drummer, 

shall  absent  himself  from  duty,  he  shall  be  liable  to  be  appre- 
d  punished  as  a  deserter,  according  to  the  provisions  of  any  act 

tnen  be  in  force  for  punishing  mutiny  and  desertion,  and  for  the 
nent  of  the  army  ana  their  quarters,  and  the  articles  of  war 
ursuance  of  the  same ;  and  may,  by  a  general  court-martial,  be 
o  f\irther  limited  service  in  the  said  militia,  or  to  serve  in  the 
r  forces  without  limitation  to  the  period  or  place  of  such  service. 

As  to  courts  martial  in  general,  see  Maearthur  on  Omrtt  Martial 
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PUNISHMENT. 


Adjutant, 
Jeants.  dec,  to  be 
subject  to  the  mu- 
nltyact. 


Serjeants,  du-, 
may  be  tried  by  a 
court-martial,  for 
offimces  done  while 
not  embodied. 


Courts-martial, 
how  to  be  held. 


Sentence  not  to  be 
put  in  execution 
until  confirmed. 


Non-coromissiaaed 
officers  and  drum- 
mers may  be  re- 
duced. 


Serjeants,  &c., 
deserting. 


Militia  men  not 
appearina  when 
embodied,  to  be 
considered  as  de- 
serters. 


Serjeants,  &c,  not 
Joining  the  regi- 
ment when  embo- 
died, to  be  deemed 
deserters. 


Where  nnv  iitilitia  man  sliall  nut  juin  tli«  regi 
to  which  he  bcliinf^  at  the  time  of  annual  exert 
tlie  tin)e  of  annual  uxercise,  aiid  Rhalt  not  be  ap 
ratitin  of  the  time  apjKtintrd  for  such  vxcrciiic,  a 
officer,  or  the  adjutant  uf  snrh  regiment  or  corji 
cer  uf  tliL-  I'limpnny,  ili'tai'li incut,  or  (liviaiun,  I 
lungs,  alioU  ri'cuivc  itifuniiution  of  the  [ilacc  wl 
cumniandiiig  utKccr  ur  ndjutant  may  by  writin); 
his  [wraon,  and  lUau  ccrlify  that  he  did  nut  join 
time  of  annual  cxfrcisc,  or  tli^t  ha  deserted  duti 
erciie,  (as  the  cose  may  Ih.')i  and  (end  the  aame 
drummer  uf  such  regiment,  &c.  lo  the  udjutant  c 
gimcnt  or  battalion,  or  to  the  senior  Serjeant,  wl 
seTJcnnt  major  of  the  corps  of  the  county,  riding, 
fcuder  is  supposed  to  be ;  and  the  adjutant,  setj< 
jeant,  to  whom  such  certificate  shall  bt-  sent,  aha 
of  the  aeijcauts,  cor}>oraIs,  or  drummers  of  the  i 
belongH,  to  assist  in  apprehending  such  oflender, 
fure  some  justice  of  the  county,  Sfc,  wherein  he  i 
if  by  his  confession,  or  the  tctlimony  of  any  vritiii 
ledge  of  such  justice,  such  peison  ■hall  be  found  ; 
a^utant,  seijeant  major,  or  senior  seneani,  ahall 
jeants,  conmrals,  or  dnimmen  underhis  comma 
der  to  the  head  quarters  of  the  regiment  or  battal 
county  or  place  ID  the  wav  to  the  county,  riding, 
offender  belongs,  and  deliver  him  into  the  cuatud 
jeant  major  of  such  regiment,  &c.  o 
cause  him  to  be  conreycd  in  like  tni 
vered  into  the  custody  of  the  adjutant  or  seneani 
of  the  regiment,  8ic.,  to  which  he  belong  who  il 
tice  to  be  dealt  with  aa  this  act  directs  m  such  ca 
bis  being  so  apprehended,  until  he  be  brought  bei 
he  subsisted  at  the  rate  of  6d.  per  day  from  tbe  coi 
■iatence  such  justice  is  hereby  required  to  make 
surer  of  the  county,  riding,  or  place.  SecL  108. 

And  if  any  ieriennt,  corporal,  or  drummer  ahall 
or  battalion  to  wliicli   be  belongs,  it  shall  be   l»wl 


until  n 
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which  he  belongs;  and  the  keeper  of  such  gaol,  house  of  correction,  or  pri-     punishment. 
son,  shall  receive  the  full  subsistence  of  such  deserter  at  the  rate  above  spe-  42  Geo.  3.  c  90. 
cified  for  his  maintenance  during  the  time  he  shall  continue  in  his  custody,  but  Gaolen  to  receiTe 
shall  not  be  entitled  to  any  fee  or  reward  on  account  of  his  imprisonment;  S«wl£?wwS**' 
and  such  clerk  of  the  general  meetings  receiving  such  account  shall  imme-  oonflned,  but  no 
diately  transmit  a  copy  thereof  to  the  colonel  or  commanding  officer  of  the  '^ 
regiment  or  battalion  of  his  count\',  riding,  or  place ;  and  also  to  the  adju- 
tant or  other  officer  commanding  the  seiieants,  corporals,  and  drummers  of 
such  regiment  or  battalion,  and  where  tnere  are  more  than  one  regiment  or 
battalion  in  any  county  or  place,  such  clerk  shall  send  such  copy  to  each  of 
the  colonels  or  other  commandants  thereof,  and  also  to  each  of  the  adju- 
tants or  officers  commanding  Serjeants,  corporals,  and  drummers  within  his 
county  or  place ;  and  the  colonel  or  commanding  officer  of  the  regiment  or 
battalion  to  which  such  deserter  shall  be  found  to  belong,  or  the  adjutant 
or  officer  commanding  the  Serjeants,  corporals,  and  drummers  of  such  refit- 
ment or  battalion,  shall  immediately,  on  receiving  such  copy  as  aforesaid, 
send  any  seijeant,  corporal,  or  drummer,  or  any  party  of  the  Serjeants,  cor- 
porals, or  drummers  of  his  regiment,  battalion,  or  corns,  to  the  place  where 
such  deserter  shall  be  so  confined,  and  shall  also  send  by  such  seijeant,  cor- 
poral, or  drummer,  or  the  seijeant  commanding  such  party  of  seijeants,  cor- 
porals, or  drummers,  an  order,  under  his  hand  and  seal,  to  the  keeper  of 
the  gaol  or  prison,  requiring  him  to  deliver  such  deserter  to  the  person  or 
persons  therein  named;  and  the  seijeant,  corporal,  or  drummer  to  whom 
such  deserter  shall  be  so  ordered  to  be  delivered,  in  case  only  one  shall  be 
sent  on  such  duty,  shall  apply  to  the  adjutant  or  seijeant  major  of  the  regi- 
ment or  battalion,  or  to  the  senior  seneant  of  the  corps  of  the  county  or 
place  where  such  deserter  shall  be  confined;  and  such  adjutant,  &c.,  shall 
order  a  sufficient  party  of  the  sefjeants,  &c.,  under  his  command  to  assist 
in  conveying  such  deserter,  and  he  shall  be  conveyed  to  the  adjutant  or 
seijeant  major  of  the  regiment,  &c.,  or  senior  seijeant  of  the  corps  to  which 
he  belongs,  in  the  same  manner  as  before  directed  with  respect  to  the  con- 
veying of  privates;  and  such  adjutant,  &c.,  shall  take  such  deserter  before 
a  justice  of  the  county,  riding,  or  place  to  which  he  belongs,  who  shall  forth- 
with cause  him  to  be  conveyed  to  the  common  gaol,  house  of  correction,  or 
other  public  prison  of  such  county,  &c.,  until  a  court-martial  shall  be  sum- 
moned and  held  for  the  trial  of  such  deserters,  according  to  the  provisions 
of  this  act,  when  he  shall  be  delivered  to  the  person  named  in  any  order  to 
be  issued  for  that  purpose  under  the  hand  and  seal  of  the  officer  by  whose 
authority  such  court-martial  shall  be  summoned,  requiring  the  delivery  of 
such  deserter;  and  all  gaolers  and  keepers  of  prisons  shall  (if  required  so  o«o1en  to  racelTc 
to  do  by  any  seijeant,  corporal,  or  drummer,  employed  in  conveying  any  "x*  *""*'*litli 
such  muitia  man  or  seijeant,  corporal,  or  drummer  so  offending  to  the  regt-  of  aofc*  ***  P*""*^ 
ment,  &c.,  to  which  he  belongs),  receive  into  their  custody,  and  confine  such 
ofiender  for  such  time  as  they  shall  be  respectively  so  required  as  aforesaid, 
not  exceeding  twen^-four  hours,  and  upon  refusal  so  to  do  shall  forfeit  the 
snm  of  20«.;  and  all  Serjeants,  corporals,  and  drummers  while  they  are  em-  Sttjcantt,  &&• 
ployed  in  executing  such  duty  as  aforesaid,  and  all  other  Serjeants,  corpo-  Sm  of  ooVht 
rals,  and  drummers  while  on  any  march,  or  employed  on  any  duty  upon   marchi  to  be  bii- 
which  they  may  be  commanded  by  any  legal  autnonty,  shall  be  biUeted  in  ^^^^^ 
like  manner  as  seijeants,  corporals,  or  drummers  belonging  to  his  Majesty's 
other  forces  employed  in  apprehending  and  conveying  deserters  are  to  be 
billeted.  Sect.  108. 

By  the  43  Geo.  III.  c.  50,  s.  5,  in  case  his  Majesty  shall,  by  any  procla-  ifhis  MiO»ty 
mation,  think  fit  graciously  to  extend  his  pardon  to  all  militia  men  who  •hall,  by  procia- 
ahall  have  made  default,  by  not  appearing,  or  by  desertion,  or  absence  from   daenm!&c.,  who 
ditty,  and  who  shall  return  to  ana  join  tneir  respective  regiments,  battal-  ****  deliver  them- 
ions,  corps,  or  independent  companies  of  militia,  or  deliver  themselves  up  at  uin^ay!  tS!e*(^. 
Uie  head  quarters  of  any  other  regiment,  &c.,  or  to  any  detachment  of  his  rnandaot  shall,  as 
Majesty's  other  forces,  or  to  any  military  post,  on  or  before  any  day  named  SSr thatdit^ 
in  such  proclamation,  the  several  colonels  or  other  commandants  of  the  mi-  2^^^'^^ 
litia  shall,  as  soon  as  the  same  can  be  done  after  such  day  as  aforesaid,  ^!iiStliSiS^ 
cause  lists  to  be  made  out  of  all  such  defaulters,  deserters,  and  absentees  ^'^"'^ 


■uchuoniuii-       pcnoni  whatever,  aiid  llu-y  are  required  to  appi 

•iiiinanrtniun-     ^i„  ^^cb  Aetaahcn,  dowrten,  or  alMcntMis,    (o 

UmiiiiS^in'a    them  into  itafc  cuitodv  at  any  iiiilitary  head  quai 

.■nutt-iMiril"!.  iiul   p|uce  whure  they  Bhull  be  iiiipreliMHied ;  and   all 

Ik"^!!'!!!  nTic       or  nbaelltet's,  bviug  milMtitiiteti  or  vuluiitoera  iit  I 

In  iw  ''j"^"""  .   tifii'd  Wfuro  any  (["ip™!  "•■  nTriitieiitul  nr  deta 

liKlwMwft  vi'in       >uiil  Kliall,  if  futind  on  examiuatiun  lii  be  fit  for 

•hill  oinirjjimi      direeied  by  tbc  unid  recited  nets  to  nerve  in  t 

im.H'inait  iitalioiied  nliniad,  until  duly  diiwharged  tlieruftoii 

mm  irhii  iilinll  B)i|>rehen<l,  leixe,  talif,  and  detail 

■crtcT,  oralwenlee,  and  deliver  him  iiitoiuire  ciisl 

ceive  :iO>.  over  and  above  any  reward  to  which  ■ 

be  entitled  inider  any  act  fur  inuiiilun{r  mutiny  i 

lilu' manner  as  any  siich  reward  may  be  pavabic  iii 

Mi-n  Khn  iliill  Tc-        And  all  private  militia  men  who  nhall  have  ao 

iHturhimelMS-    o'  "biwntcd  thcinwlveK  from  duty,  and  who  shol 

tkm.  *«u  imnmin    giich  ]>ruclamalion,  shall  rwrnoin  with  the  regimeii 

Illkh  UictK'"     helonfi  notwitlutanding  ihe  tiaine  iliall  be  comjile 

kng.  ed  a*  xiipcruuineraries,  and  be  carried  to  the  ace 

for  whieli  lliuy  have  Wii  lo  enrolled,  either  fur  i 

of  the  nii|iplementary  militia  to  be  runcd  wider  I 

in  pnmiaiiee  of  any  proclamaliun  for  that  purpu 

cancieB.  SecL  (i. 

Hmni  for  ipi."-       •'^'"1  t'>'^  jnariee  before  whom  any  deserter  slu 

hiii'iiiig  tiaaitn.    i,ig  wnrrant  to  the  cleA  of  ihe  rcgimfnt  or  hotta 

Hhall  belimfi,  or  (where  there  ii  no  clerk)  to  the  c 

in^;  auch  clerk  or  commanding  oSiccr  to  pay  20i. 

to  ihe  penion  who  apprehended  lucli  delelteT-, 

maudin^!  oflicer  ia  required  to  pav  accordingly  u 

c.  £K),  H.  109. 

i'.in<Falinj;ite-  And  if  any  petwu  hIwU  luuWir  or  conceal  an 

•aim  \y.  „  deserter,  he  Bliall  forfeit  ,1?.  Sect.  110. 

iihvTimniiiuiu.         By  tlie.Mtieo.  lll.c.G5,i.t,  pru\-iuon  ii  ma 

her  of  oRiccrB  cannot  be  found  in  the  place  wh 

oflicer  u  to  be  tried. 

By  the  55  Ueo.  111.  c.  168,  uflencet  committei 
cine  or  embodying  of  the  inilitio,  inav  be  tried  at 


111.(19).]  2%e  Militia. 

of  raising  and  supporting  the  militia,  it  is  enacted  that  the  lieutenant  or  any 
three  lieutenants  shall  annually,  on  or  hefore  the  25th  of  December,  trans- 
mit a  certificate  to  the  clerk  of  tlie  peace,  containing  an  account  of  the 
names,  number,  and  rank  of  the  officers,  and  the  number  of  non-commis- 
sioned officers,  drummers,  and  privates  of  the  militia  of  that  year,  and  the 
time  during  which  such  militia  hath  been  exercised  and  trained.  Which 
certificate,  such  clerk  of'the  peace  shall  deliver  to  the  justices  at  their  gene- 
ral quarter  sessions,  to  be  held  next  after  the  25th  of  December,  yearly,  on 
the  day  on  which  such  session  shall  be  opened,  and  the  same  shall  be  filed 
amongst  the  records  of  such  session ;  but  where  no  such  certificate  shall  be 
received  by  such  clerk,  he  shall  certify  the  same  under  his  hand  and  seal  to 
the  justices  so  assembled,  and  such  certificate  of  the  said  clerk  of  the  peace 
•hall  be  filed  amongst  the  records  of  such  session.  42  Geo.  TIL  c.  90,  s.  157. 

And  where  the  quota  of  any  county,  &c.,  shall  not  be  raised  and 
'  completed  within  six  months  after  the  passing  of  this  act,  or  after  the  same 
shall  have  been  fixed  and  established  by  any  subsequent  order  of  his  Ma- 
jesty in  council  as  hereinbefore  directed,  then  and  in  evciy  such  case  the 
'  sum  of  10/.  shall  be  annuaUy  paid,  in  lieu  of  every  private  militia  man  who 
shall  not  have  been  raised  within  the  time  limited  by  this  act;  and  the  jus- 
tices assembled  at  the  eeneral  or  quarter  sessions,  to  be  held  next  after  the 
expiration  of  the  said  six  months,  shall,  upon  the  receipt  of  the  certificate  of 
the  lieutenant,  or  three  deputy-lieutenants,  rate  and  assess  the  said  sum  of 
lOLper  man  as  aforesaid,  upon  every  such  county,  &c.,  and  in  case  at  any 
future  time  the  number  of  militia  men  required  for  any  county,  &c.,  accord- 
ing to  this  act,  shall  not  be  provided  withm  three  calendar  months  after  the 
lieutenant,  or  any  one  of  the  three  deputy-lieutenants  shall  have  had  notice 
from  or  by  the  order  of  the  commanding  officer  of  any  such  deficiency,  in 
every  such  case  the  justices,  at  the  next  general  or  quarter  sessions  after 
such  deficiency  shall  have  been  made  known,  shall  rate  and  assess  the  like 
sum  of  10/.  for  every  man  so  deficient  as  aforesaid,  upon  every  county,  &c. 
Sect.  158. 

The  justices  and  magistrates  aforesaid,  in  making  any  such  rate  and  as- 
sessment upon  the  whole  of  any  coimty,  &c.,  shall  apportion  the  sums,  and 
rate  and  assess  the  same  upon  the  several  parishes  and  tithings  in  such 
county,  &c.,  in  the  same  proportions  in  which  the  men  for  the  militia  are 
required  to  be  raised  by  such  parishes  and  tithings  respectively,  according 
to  such  appointment  us  may  have  been  made  thereof,  m  pursuance  of  this 
act,  or  to  the  last  apportionment  that  shall  have  been  made  of  men  to  be 
raised  by  each  parish  and  tithing.  Sect  159. 

And  when  in  any  county,  &c.,  such  deficiency  of  men  shall  arise  from  the 
default  of  any  particular  parish  or  tithing  in  not  raising  their  respective  pro- 
portions of  men,  the  said  justices  and  magistrates  shall  rate  and  assess  all 
such  sums  upon  such  parishes  or  tithings  that  shall  liave  so  made  default, 
in  proportion  to  the  number  of  men  by  which  each  shall  fall  short  of  the 
number  of  men  required  to  be  raised  therein.  Sect  160. 

And  the  justices  and  magistrates  shall,  immediately  after  the  making  of 
any  such  rate  and  assessment,  transmit  the  several  amounts  of  the  sums  so 
assessed  upon  the  several  parishes  and  tithings,  to  the  treasurer  of  such 
county,  &c. ;  and  such  treasurer  shall,  as  soon  as  conveniently  may  be,  cause 
notice  thereof  to  be  given  to  the  respective  overseers  of  the  several  parishes 
and  tithings,  upon  which  any  such  rate  or  assessment  shall  have  been  made ; 
and  such  overseers  shall,  vrithin  fourteen  days  after  such  notice,  pay  the 
amount  of  the  rate  or  assessment  made  upon  their  respective  parishes  or 
tithings,  out  of  any  money  in  their  hands  of  the  rates  for  the  relief  of  the 
poor;  and  if  they  shall  not  have  sufficient  of  such  money  for  that  purpose, 
then  such  overseers  shall  make  a  rate  sufficient  to  satisfy  such  rate  and  as- 
sessment; and  it  shall  be  lawful  for  the  said  overseers  to  levy  and  collect 
the  same  in  such  manner  as  the  poor  rates,  or  any  other  rates  made  for  the 
purposes  of  this  act,  may  be  levied  and  collected.  Sect  161. 

And  the  treasurer  receiving  any  such  money  shall  retain  such  money  in 
his  hands  for  three  calendar  months  after  the  receipt  thereof,  and  daring 
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Where  no  such  re- 
turn* are  received, 
the  same  ihall  be 
certified  by  the 
derk  of  the  peace 

Counties  not  raid- 
ing their  quotas  to 
pay  lot*  |ier  man. 


AsAssmentr,  how 
tobcinadeb 


When  the  defi- 
ciency shall  arise, 
in  any  particular 
parish  or  parishes* 
the  assessment 
shall  be  made 
thereon. 


Justices  to  trant- 
mit  the  amount  of 
the  sums  i 
to  the  county 
treasurer* 


who  shall  pay 
thereout  bounties 
to  any  volunleers 


^'^ 


ircoi    that  period  it  ahull  bv  lawful  for  any  deputy-Ucutenant  of  the  a>Ui% 

^OT      the  uiid  cuunty,  &l'.,  within  which  mch  jfarish.  &c.,  shall  be  liiuau. 

>  any  vuliintei-n  for  «ui;h  uiilitia,  in  tieu  of  such  invii  as  shall  be  w  di 

I.T.      and  to  m^roe  with  every  «uch  voluntet-r  for  a  Ixiuiity  ur>t  cic«f<!in(;  t 

.tu       of  101.;  and  tlic  deputy -lieutenant,  before  wlioiu  any  Ntchvuluninr: 

duly  cxamini-d,  nppruwd,  iwoni,  and  etirolled  to  serve,  shall  niikt  t 

upon  luchtreiuurer  for  tW  payment  of  HucUbuuiity,  andupmi  tlwum 

to  nich  treaxurer  of  a  eertidcate  under  the  liundii  iif  such  di>|nily-uii; 

aa  aforciuid,  of  any  mich  volunteer  liaving  bcfii  duly  exiiminM,  if 

■worn,  and  enrolled  to  nvrvv,  and  of*  sueh  order  fur  the  paymi-ni 

bounty  an  nfureiaid,  and  of  a  certificate  under  tht.'  hand  uf  tile  cuinii 

olticer  of  any  rcgiinvnt,  &<:.,  of  such  man  having  Joined,  surhtKUB 

pay  out  of  luch  luiuiey  in  his  hands,  miy  iMiin  nut  exceed'uig  ll)/.;  j 

treasurer  sliall,  at  the  expiration  of  three  maiithi!  after  the  rrcvipl 

money  on  afureiaid,  |iuy  uU  ninii  04  may  have  coinr  into  hlii  Iiaail 

count  of  EiDy  nich  lines  as  aforesaid,  and  aj  sliull  not  luivc  \k\U  pud 

on  Dccininl  of  any  such  volunteer  iu  miinner  hurciii  directed,  tuihci 

cenerul  iif  such  ruiuity,  &c.,  to  be  apidied  and  disposed  uf  in  Uke  u 

dircctL'd  by  tliis  act.  Sect.  162. 

ataa       -^"d  whereas  there  ore  suveral  cities,  townit,   and  places,  wUcI 

iho     contribute  In  the  county  rule,  and  doubts  may  arise  wkethfrsuclicil 

^      cnn  be  Ideally  rated  or  oaw-sBed  towards  the  payment  of  llie  tatir  0 

ment  ti>  be  laid  in  nursuuiicc  of  this  act;  it  is  enacted,  tluit  in  1 

where  the  militia  shall  not  be  roiw-d  within  any  citt',  &<:,,  iiul  nit 

cuiuily  rate,  the  tiroiHirtion  of  the  said  Mini  ol'  lOl.  per  man,  to  be  I 

such  city,  &c.,  shall  be  raised,  levied,  and  collected  within  sucli  a 

by  a  BcpHrate  rate  or  assessment,  hy  tile  ovcrsoem,   and  by  tuch  1 

means  as  the  pour  rates;  and  such  oversi-ers  nhall   from   tune  10  I 

ox'.-r  the  >anic  to  the  treasurer  of  the  couiilv,  ic,  with  which  sucli  1 

sliall  he  joined,  fur  tlie  purpose  uf  raising  the  militia.  Sect.  lfi3. 

,B  Uo       And  whereas  there  arc  some  towns  which  lie  in  two  cuuiilii-s  or 

I"-       and  doubts  may  arise  whether  nich  towns  are  obliged  to  pay  to  fas 

'la       ties  orridiiif^  towards  raising  tlie  said  money;   it  is  enaetiilMlucs! 

"f       town  licii  ill  two  counties  ur  ridin^is,  iir  pari  tlii-rciif  in  u  I'miiili.  i 

il;        in  a  ridinj.'.  llic  iir(i]H>rtiiHi  of  the  nuid  iiiuiiei'  tu   Iil>  juiid  I'xr  i>ii'.!i ' 

lieu  uf  riii>in^  the  mililin  111  ufiirrsaid,  shult  be  jiiiid  tii  ihi:  it<>.i~ii:i 

county  <ir  rldinfr  wherein  ihe  church  <if  such  tuu'ii  i.i  Kitiiate.  ."Hrl. 

iHtn         And  ifuny  mini  uf  numey  whii'li  uu^ht  tu  be  paiil  liy  luiy  m. 

1™-^    plfiec,  licit  r.iied  to  ihe  eoiinty  rote,  shiill  not  bu  puiti  tu  ilic  tri'iinin 

ir  naj   uf  iH-fiire  the  1st  duv  uf  June  in  every  year,  llii-  jiisticfK  uf  ihv  p 

''"'       sui'li  rijutity,  Ac,  sfiall,  ut  their  next  'Midsuuinier  iiiiurter  ji.-'ifr.-.  ■ 

warriitit,  ilirceled  tu  any  ciinslable  ur  lilliinjnnnu  uf  every  ^ui'ti  |u 

divi^iuii),  I'liuxe  the  sum  due  fruin  such  pariHh  tinder  IhiH'ai'l.  Ia'  r 

Kui'li  Liicu  nut  Ih'iiig  niised,  to  he  Ivviedby  diitn-iK  and  sHleul'iliip 

iliHttils  ,il'  t!ic  ri'spi-ctive  ui-crseers  uf  every  »lu-h  jiiiri^h  ami  liiii^i: 

(li'riuf;  ilii-  rjvi'qihw  (if  any)  tu  the  owners,  alK-r  smli  mi.ncv.  ai-A 

siiiiablu'  cliitr^i'S  utlendiiifc  such  distress  and  sale,  t^liiill  Im.'  Aillv  >.~lti^ri 

all  siuIl  r,v.Tsi-rr3  sluill  be  reimbursed  the  money  so  K-iiftl  /m  tl.ii; 

l>y  ilieiu'  .■Ni.un'ch.ri  foi-'rlie  relief  iJ  the  poin-  by  the  law,  uow'iu  U 
limy  iiiiiki'  !i  lad'  I'cii'  thai  pnriMMe  if  nveussary.  Sect,  lii.'i. 
r..-  Ami  I'V.ry  r.^'iiviT-;;.'H.Tiil,  lu  wlluut  ;Uiy  xuch  iiuiluy  sluililvj, 

"Ethi.  t^'""  "  "■'■•■'li"  '"  l'".'  iKTSon  paying  llii'  -am.-,  wliicli  viv.-iin  .-li.ll  1 
ml.  ticicnl  ilisk-har^'i-  liir  sui'h  iNiynient;  and  when  tin-  \v!i,,K'  Mini  iIikv 
V"il  ■■"''"■''  '"  "".*■  '-"".I".*',  riding',  ur  plac'  as  ufun-s.-.;a.  ..1^:11  !.,■  ]■...! 
tlut  hiilid^  rif  llir  rcL'i'iirr-ui'iiiTal,  in  iiuninmce  nf  tlii.;  ;ii't.  muIi  ■,•,■■•: 
U'  a  full  <li>cliari'.-  anil  iiidvNiiiilivation  to  mu-Ii  .'..111, iv.  \'.-..  'mt  ;: 


■f  (iiiil  (nliiiii 

^vufMldl   l>: 

ivnuTt  ^l,all  !.,■ 

.«itlm.lr.i.l 

lavs  ath-r  111.- n... 

t\,v  hml  hi-li 

1  iri'a-imTorcui 

^, 
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and  forthwith  pay  the  same  into  the  receipt  of  his  Majesty's  ex-  proceedinos 

,t  Westminster;  and  the  money  so  paid  into  the  exchequer  shall  where  not 

?parate  and  apart  from  all  other  money,  and  shall  he  accounted  for  raised 

Parliament,  and  disposed  of  as  Parliament  shall  direct ;  and  no  fee  annually. 

y  whatsoever  shall  he  given  or  paid  to  any  officer  of  the  exchequer,  4S  Geo.  3*  c.  9ix 
account  of  receiving  or  issuing  any  such  money.  Sect.  166. 

e  high  treasurer,  or  the  commissioners  of  the  treasury,  or  any  three  The  treasury  may 

>f  them,  is  and  are  herehy  authorized  to  allow  to  the  receiver-ge-  ***°T!Jf**J22rd'" 

any  such  county  or  place,  upon  the  clearing  of  his  accounts,  such  1^a»  trouble^ 
reward  for  his  pains  and  trouble  in  receiving  and  pa3dng  in  such 
the  said  high  treasurer  or  commissioners  shall  think  proper,  not 
\  2d.  in  the  pound  for  so  much  money  as  he  shall  pay  into  the  ex- 
n  pursuance  of  this  act.  Sect.  166. 

assurer  of  every  county,  riding,  or  place,  in  which  any  such  money  County-treMurer 

aised  as  aforesaid,  shall  be  allowed  for  his  trouble  Irf.  in  the  peuna,  "**n**ner"  °°nd 

whole  sum  so  by  him  received  and  paid ;  which  allowance  every  of  the  monev  he 

surer  is  authorized  to  detain  in  his  hands  out  of  the  money  so  re-  '«^^«»  *»"  **u 
y  '        t    t,  ^1^.1  1'^  make  a  liKe  allow- 

r  him,  before  payment  made  to  the  receiver-general ;  and  every  ance  to  high  coo- 
table,  petty  constable,  churchwarden,  and  overseer,  who  shall  act  »^^*«*»  *«• 
sing  and  collecting  of  the  said  money,  shall  respectively  be  aUowed 
by  such  treasurer,  as  a  recompense  for  their  trouble  therein,  \d,  in 
1  of  all  such  money,  in  the  raising  and  collecting  whereof  they  shall 
?ly  act;  and  such  treasurer  is  required  to  deduct  the  same  out  of 
y  so  received  by  him,  and  to  pay  tne  respective  proportions  thereof 
igh  constables  or  other  officers.  Sect.  167. 

le  clerk  of  the  peace  for  every  county,  riding,  or  place,  shall,  with-  conieaofrvtiirm 
»n  days  after  the  general  quarter  session  held  next  after  the  25th  J®  6b  traiuniitiad 
Bcember,  yearly,  transmit  to  the  lord  high  treasurer,  or  the  com- 
s  of  the  treasury,  and  also  to  the  receiver-general  for  such  county, 
py  signed  by  such  clerk  of  the  peace,  of  every  certificate  which  he 
e  received  from  the  lieutenant  or  any  three  deputy-lieutenants; 
e  such  certificate  shall  be  omitted  to  be  delivered,  the  clerk  of  the 
til  certify  such  omission  to  the  treasury,  and  also  to  the  receiver- 
md  that  such  clerk  of  the  peace  hath  certified  the  same  to  the  jus- 
ich  general  quarter  session,  and  required  such  justices  to  proceed 
\  to  tne  directions  of  this  act;  and  such  clerk  of  the  peace  shall 
fy  what  proceedings  have  been  had  at  such  general  quarter  ses- 
elation  to  the  assessing  and  raising  of  the  said  money  where  the 
tall  not  have  been  raised;  and  in  case  such  justices  shall  omit,  neg^ 
3fuse  to  proceed  to  raise  the  said  money  according  to  the  directions 
:t,  then  the  clerk  of  the  peace  of  such  county,  &:c.,  shall,  within 
days  next  afler  such  general  quarter  session  of  the  peace,  certify 
icitor  of  the  treasury  such  omission,  neglect,  or  remsal,  and  the 
tlie  justices  who  shall  be  present  at  such  session ;  and  the  solicitor 
asury  is  hereby  required,  on  receipt  of  such  certificate,  forthwith  to 
)y  all  such  legal  ways  and  means  as  shall  be  most  effectual  and  ex- 
to  compel  such  justices  to  cause  the  said  money  to  be  raised,  col- 
id  paid.  Sect.  168. 

f  the  said  sum  of  10/.  per  man  to  be  raised  and  paid  in  any  such  if  i(v.  per  man  iw 
iding,  or  place,  shall  not  be  levied,  collected,  and  paid  into  die  ex-  •*  °**uS'tmd' 
in  manner  hereinbefore  directed,  the  solicitor  of  the  treasury  is  paid  into  the  ex- 
'quired  forthwith,  upon  knowledge  or  information  thereof,  to  pro-  Hj!J"irfii5tiSl!* 
Jl  such  legal  ways  and  means  as  shall  be  most  effectual  and  expe-  sury  to  compel  its 
0  compel  the  levying  and  coUecting  of  such  money,  and  the  pay-  ***^  *»«• 
reef  into  the  excnequer.  Sect.  169. 

'  any  clerk  of  the  peace  shall  refuse,  or  wilfully  neglect  to  receive,   penalty  on  clerka 
[lie,  make,  record,  or  transmit,  any  such  certificates  as  aforesaid,  o'  the  p»ce,  re- 
r  to  the  directions  and  true  meaning  of  this  act,  every  such  clerk  ^^^S^bka,  acwT*' 
ace  so  offending,  shall  for  every  such  offence  forfeit  and  pay  100/.,  'orneglectofdoty. 
also  forfeit  his  office  and  be  rendered  incapable  of  having,  receiv- 
olding  any  office  of  trust,  civil  or  military,  under  the  crown ;  and 
ceiver-general,  treasurer,  chief  constable,  petty  constable,  or  other 


furi)- 1 


or  delay  to  proccvd  asaiiut  any  sue) 
leral,  trcoxurars,  ur  other  officers  oj  « 
:e  forfuit  5U0/.  Sect  170. 


(20)  Gtntiai  )PototiS,  tct..  of  tnfottfns  ^j 

ire;  tttcobtis.  Set-,  of  4^1 

Boiidcit  till!  particulur  pciiallics  for  ]>nrtiuii1ar 

there  arr  aevcnil  (^cnrral  din.'Cliuui  fur  cnlurcir 

which  nrcMfDlluw; — 

Two  dcinity-lieuliiiaiits  wiiliiD  any  Kubdi^4si 
issiiv  their  order  ur  warrBiit  under  their  IibihIs 
tendniiee  of  aiiy  constable,  tithingmnii,  headbor 
[Kiriih,  tilhii));,  or  |ilaee  within  inch  uubdiviMiaii. 
lu  micli  order  or  warrant  hIioII  be  expressed;  ul 
retiiBc  or  neglect  to  appear  scconling  to  KUch  on 
(ir  other  officer  uf  any  liundred,  rape,  lath,  wnix 
any  such  conitable  or  other  officer  of  such  jianiil 
fuse  or  neglect  to  return  auy  »iich  hits  ai  before 
BUch  orders  and  direction!  as  he  alioU  from  time 
dqHity-licnti'iianti  in  pumianci'  of  this  act,  or  t 
Ik  guiltv  of  utiy  fraud  ur  wilfid  partiality  nr  gi^ 
depiily-Iii'ulfniinta  are  empowered  and  n.H|uired 
one  iiTuiith,  or  at  their  discretion  may  fine  liini 
than  -1U>.  42  Geo.  III.  c.  DO,  s.  32. 

I.  And  in  all  cases  in  the  execuliun  of  this  act, 
to  be  inquired  of  upin  the  oath  of  anv  witness  b 
depiity-lieutcnant,  or  justice,  «uch  lieutenant,  I 
nisturiuch  ootli.  Sect(i7. 

I-       And  tbe  provisions  of  'it  Geo.  II.  c.  4*1,  for  ri 
in  tile  execution  of  their  oIKcc,  slioll  extend  tn 
lieutenants  Rclinp  in  llic  execution  of  this  or  nil 
inililia,  in  like  manner  as  the  same  extend  to 
their  otKce.  Sect.  171. 
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lieutenants,  deputy-lieutenants,  justices,  and  other  officers  of  the  respective 
counties,  &c.,  witmn  which  they  are  hereby  deemed  to  be  situate.  Sect  152. 

No  order  or  conviction  by  virtue  of  this  act  shall  be  removed  by  eertuH 
ran,  nor  execution  or  other  proceedings  upon  such  order  be  superseded  prwalties,  &c. 
thereby.  Sect  177.  4SG«o.3,c90. 

If  any  suit  be  commenced  against  any  person  for  any  thing  done  in  pur-   Ccrtkmri. 
suance  of  this  act,   the  action  shall  be  laid  in  the  proper  county  within  six 
months,  and  not  afterwards;  and  the  defendant  may  plead  the  general  issue,   Tzebte  cocts. 
and  if  he  prevail  shall  have  treble  costs. 

By  the  52  Geo.  III.  c.  105,  the  secretary  at  war,  or  any  person  specially 
authorized  by  him,  is  empowered  to  call  for  returns  of  sums  received  by 
clerks  of  general  or  subdivision  meetings  and  other  persons,  with  such  par- 
ticulars as  he  shall  direct 

By  sect.  2  a  penalty  of  100/.  is  imposed  on  clerks,  &c.,  neglecting  to 
make  returns,  or  making  false  returns. 

By  sect.  3,  the  secretary  at  war  is  to  make  order  for  payment  over  of  any 
monies  appearing  by  the  returns  to  be  in  the  hands  of  the  clerks,  under  a  pe- 
nalty of  100/.  for  every  neglect  or  refusal,  and  double  the  amount  of  the 
money  remaining  in  his  hands  at  the  time  of  such  order  being  made  as 
aforesaid. 

By  sect  4,  the  secretary  at  war  is  to  cause  the  accounts  to  be  duly  ex- 
amined, and  to  allow  the  same,  and  is  empowered  to  satisfy  the  demands  of 
claimants. 

By  sect.  5,  all  fines,  penalties,  and  forfeitures  imposed  by  that  act  may  be 
recovered  in  the  manner  hereinafter  directed,  or  by  action  of  debt,  oUl, 
plaint,  or  information,  at  the  suit  of  his  Majesty's  attorney-general,  to  be  ap- 
plied to  the  use  of  his  Majesty. 

By  sect  6,  persons  making  returns  and  paying  money  to  order  of  secre- 
tary at  war,  indemnified  from  penalties  for  neglect  imder  former  acts. 

Sect.  7  contains  provisions  as  to  the  summary  recovery  of  penalties  in  the 
Exchequer. 


(21)  lException0»  8rc«,  ^i^  rejsptct  to  ^pavticular  ^udi^ictionis. 

As  the  militia  of  the  city  of  London  are  now  raised  and  regulated  under 
and  by  virtue  of  the  36  Geo.  III.  c.  2,  and  39  Geo.  III.  c.  82:  and  as  the 
militia  of  the  Tower  Hamlets  are  now  raised  and  regulated  by  the  37  Geo. 
III.  c.  25,  and  c.  75 ;  and  the  same  are  thereby  respectively  made  subject  to 
certain  provisions  in  the  26  Geo.  III.  c.  107,  by  this  act  repealed;  it  is 
enacted,  that,  from  and  after  the  passing  of  this  act,  all  and  every  the  clauses, 
provisions,  powers,  authorities,  punishments,  bounties,  penalties,  forfeitures, 
matters,  and  things  in  this  act  contained,  in  relation  to  any  persons,  acts, 
matters,  and  things  as  to  which  the  26  Geo.  III.  c.  107,  or  any  of  the 
clauses  or  provisions  thereof,  were  in  force  or  applicable  as  to  the  said  respec- 
tive militias,  shall,  from  and  after  the  passing  or  this  act,  be  applied,  practis- 
ed, and  put  in  full  force  as  to  all  such  persons,  matters,  and  thmgs,  as  far  as 
the  same  can  be  applied,  and  are  not  contrary  to  any  of  the  provisions  of  the 
aaid  respective  acts,  or  any  or  either  of  them :  but  nothing  in  this  act  con- 
tained shall  be  construed  to  extend  to  repeal  any  of  the  provisions  of  the 
said  acts,  or  either  of  them,  other  than  such  as  are  in  and  by  the  said  acts 
made  subject  to  the  rules  and  regulations  of  the  26  Geo.  III.  c.  107.  42  Geo. 
III.  C.92,  s.  153. 

The  53  Geo.  III.  c.  132,  enacts,  that  the  provisions  of  stat  51  Geo.  III. 
c.  118,  as  to  the  extension  of  service,  and  the  oaths  to  be  taken  bv  persons 
enrolled  or  appointed  to  serve,  are  to  extend  to  the  militia  of  the  Tower 
Hamlets. 

Nothing  in  this  act  shall  extend  to  the  tinners  in  Devon  and  Cora- 
wall  (a) ;  Dut  the  lord  warden  of  the  stannaries  for  the  time  being,  in  pur- 


(a)  Accordingly,  the  militia  is  raised 
and  regulated  by  the  48  Geo.  III.  c  72, 
which  repeals  the  former  act;  but  as  its 


provisions  are  of  similar  import  with 
those  here  specified,  we  deem  it  imneces- 
sary  to  insert  them. 


The  dtT  of  Loo- 
don  ma  Tower 
Hamlets. 


Providootofthe 
51  Geo.  3,  c  118, 
extended  to  Tower 
Hamlets. 

The  stannaries. 
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ants  and  other  officers  of  the  militia  for  not  being  duly  qualified.    And  the     EXCBPTiONSy 
taid  militia  shall  annually  join  the  militia  of  the  county  of  Northumberland,  &c. 

and  be  exercised  together,  and  shall  then,  and  also  in  time  of  actual  service,  4SOeo.3.  cso. 
be  deemed  the  militia  of  the  county  of  Northumberland,  for  the  purposes 
aforesaid.  Sect.  149. 

The  constablery  of  Craike,  which  is  a  parcel  of  the  county  of  Durham,  Craike. 
surrounded  by  the  nortli  riding  of  the  county  of  York,  shall  be  deemed  si- 
tuate within  and  a  part  of  the  said  north  ridmg.  Sect.  151. 

That  part  of  tl)c  parish  of  Maker  that  lies  in  the  county  of  Cornwall,  shall  Maker. 
be  deemed  part  of  the  said  county.  Id, 

The  town  and  parish  of  Wokingham  shall  be  deemed  situate  within  and  Wokingham, 
a  part  of  the  county  of  Berks.  Id. 

The  township  of  Filey  shall  be  deemed  part  of  the  east  riding  of  the  FUey. 
Bounty  of  York.  Id. 

Threapwood  shall  be  deemed  part  of  the  parish  of  Worthenbury,  in  the  Thnapwood. 
county  of  Flint.  Id. 

The  parish  of  St.  Martin,  called  Stamford  Baron,  in  the  suburbs  of  the  Stamford  Baron, 
borough  and  town  of  Stamford,  on  the  south  side  of  the  waters,  called  Wei- 
land,  shall  be  deemed  to  be  situate  within  and  part  of  the  county  of  Lin- 
coln. Id, 

(22)  iFotmtf  80  to  4e  iM(I(tia»  List  of. 

[>BDBa  to  High  Constable  for  Lists  to  be  returned,  with  Petty  Constable's  Warrant 
thereon,  (No.  1). 

Chief  Constable's  Order  thereon,  (No.  2). 

SksRBDULES  to  Acts,  (Nos.  3,  4,  5,  6,  7,  8,  0). 

Order  to  High  Constable  to  give  Notice  to  the  Petty  Constables  of  the  Number 
appointed  to  serve  within  each  Parish,  &c,  and  of  the  Time,  &c,  for  Balloting, 
(No.  10). 

High  Constable's  Notice  to  Petty  Constables,  (No.  11). 

Order  to  High  Constable  to  direct  Petty  Constables  to  give  Notice  to  Balloted 
Men  to  appear  to  be  Sworn  and  Enrolled,  (No.  12). 

Warrant  thereon,  (No.  13). 

Notice  to  the  Balloted  Men,  (No.  14). 

Intormation  and  Complaint  against  a  Militia  Man,  not  appearing  to  be  Sworn 
and  Enrolled  pursuant  to  42  Geo.  IIL  c  90,  s.  45,  (No.  15). 

Summons  thereon,  (No.  16). 

Warrant  of  Distress  for  the  Penalty  of  10/.,  (No.  17). 

Constable's  Return  of  Warrant  of  Distress  (to  be  indorsed  on  Warrant),  (No.  18). 

Warrant  of  Distress  for  Quaker's  Substitutes,  (No.  19). 

ArFLiCATioN  on  Oath  of  a  Balloted  Man,  to  obtain  the  Half  Pay  price  of  a  Volun- 
teer, (No.  20). 

Order  for  above  Allowance,  (No.  21). 

Application  on  Oath  of  a  Balloted  Man's  Wife,  for  obtaining  the  Allowance  under 
43  Geo.  III.  c  47,  s.  2,  (No.  22). 

Summons  for  Overseer  to  shew  cause  why  an  Order  of  Maintenance  should  not  be 
made,  (No.  23). 

Order  of  Maintenance,  (No.  24). 

Order  of  Maintenance  where  Balloted  Man  serves  for  any  other  Parish  in  same 
County  than  that  in  which  his  Family  resides,  under  43  Geo.  HI.  c  47,  s.  14, 
(No.  25). 

0»dee  of  Maintenance  where  Balloted  Man  serves  for  any  Parish  in  a  different 
County  from  that  in  which  his  Family  resides,  under  43  Geo.  III.  c.  47,  s.  15, 
.  (No.  26). 

iOBTiCB's  Certificate,  referred  to  in  Uic  Preceding  Order,  (No.  27). 
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e,  senman  or  seO'/aring  man,  [nor  any  person  muttered^  tretkudf  or  doing  WOKUB, 

employed  in  any  of  his  Majesty's  docks  or  dock  yards /or  the  service  thereof, 
'oyed  and  mustered  in  his  Majesty's  service  in  the  Tower  of  London,  Wool- 
'arren,  the  several  gun-wharfs  at  Portsmouth,  or  at  the  several  powder  mills, 
magazines,  or  other  storehouses  belonging  to  his  Majesty,  under  the  direc" 
the  Board  of  Ordnance;  nor  any  person  being  free  of  the  company  of  water- 
the  river  Thantes"} ;  nor  any  poor  man  who  has  more  than  one  child  bom  in 
k,  is  liable  to  serve  personally,  or  provide  a  substitute  to  serve  in  the  militia ; 
it  no  person  having  served  personally  or  by  substitute,  according  to  the  diree- 
^€uiy  act  relating  to  the  militia,  is  obliged  to  serve  again  until  by  rotation  it 
<me  to  his  turn ;  but  no  person  who  has  served  only  as  a  substittUe  or  volunteer 
nilitia  is  by  such  service  exempt  from  serving  again,  if  he  shall  be  chosen  by 
And  that  every  person  enrolled  and  serving  as  an  effective  member  of  any 
f  yeomanry  or  volunteers  in  Great  Britain,  and  who  shall  be  duly  returned 
•t\fied  as  such,  is  exempt  from  being  liable  to  serve  personally  or  to  find  a  sub- 
in  the  militia,  so  long  as  he  shall  continue  to  be,  and  be  returned  or  cert^ed  to 
ffective  member ;  and  all  persons  enrolled  to  serve  in  the  local  miUtia  are  exempt 
rvice,  and  are  not  liable  to  be  balloted  to  serve  in  the  regular  militia  for  one 
•om  the  expiration  of  their  period  of  service  in  the  said  local  militia;  but  no 
is  entitled  to  claim  any  such  exemption  who  shall  not  produce  a  certificate  sign- 
he  commanding  qfficer  of  the  regiment  of  local  militia  in  which  he  may  hisve 
that  he  attended  at  the  last  period  of  annual  training  and  exercise,  or  that  he 
fvented  by  illness  or  bodily  infirmity,  certified  to  his  commanding  officer,  at  the 
•iod  of  annual  training  and  exercise,  or  that  he  was  absent  by  permission  of  his 
tding  officer.    Herein  fail  not.     Given  under  my  hand  the        day  of 

J.D. 
Chief  constable  of  the  hundred  of       ,  in  the  county  of 
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uml,  batlaUtn,  «r  («rfw,  a  leparaU  rtliir»  U  ta  ie  madt  fir  tact,  and  U 
ilwii  ef  llu  rrgiwunt,  ^.  put  at  Ok  tup  qf  tht  ritam. 


bdiTiiioD   i     Ta  T.  P.,  gentleman,  c\i^  etauiiMs  if  tilt  iumdrtd  i^       ,itWt-  Orda  to  high  on. 

1       I  it  tht  Mid  connlv.  •atMUfinno- 

].     )  *  Ilami-^WB. 

'B,  A.  D.  and  B.  D.,  aquirei,  defmlg-UnleiuBitt,  [or,  If  only  one  deputf-lUa-  I^^''^*;^^*?''^ 

HI  be  pnwnt,  uy,  «,  A.  D.,  depulytimtumt.  md  J.  P.,  ttqtiire.Juilkt  efllie  i^V^mTtidi 

«,]  n  and  fir  tht  laid  couxly,  at  air  tubdmiiim  ineetiitg  tuimiUed,  fir  appar-  nuidi,  Ac.iodof 

V  «*•  *""*"■  q^pnWt  an,  !•>  imw  »  (*e  rtgular  mililia  «/ Uu  iM  c«mly  SJJSS:!^  *" 
'Ochpariih,  tUhiagf   or  plate  aithn  the  raid  ptbdmsum,  do  lierebif  re^uirv  yon 
i«  iHtin  (o  Ikt  casilablei,  tilhingmen,  headbori!iig)ii,  and  ether  iffflceTi  of  tht 
•ai  pariahetj  lilhiHgti  and  placet  aitlm  tht  said  tubdiBiiioa,  aud  whom  thit  mai§ 


■t,  tiihiagt,  and  placet ;  and  that 
iwa  (B  be  choitn  by  ballat  to  lem 
If,  on  ^e.  next,  at  tht  hour  <f  ^t 
^        ,  in  tht  year  cfatr  Lord 


ervein  the  eaid  militia  for  their  reiptctivt  pa- 
w  atxt  nbdipition  meeting,  for  canting  Ik* 
in  the  taid  mlilia,  mil  be  at  ^.,  ia  tht  taiJ 
(rnvB  under  our  hamdt  and  ttaU  Iha 


The  Schedule  above  teferrtd  lo 


»^. ».«...»-. 

NumUr 

3 
10 

.  (a)  See  ihe  42  Geo.  III.  c  90,  s.  41,  anir,  814. 


III.  (as).] 
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(No.  13). 
Westmoreland,  ^ 

Westward  [or,  Subdivision  >To  (h$  constable  €^         ,  t»  the  taid  county. 

of ].  j 

BY  virtm  of  an  order  from  the  deputy-lieutewmts  for  the  taid  couii(y,  at  their 
subdivisum  meeting,  assembled  for  causing  the  men  appointed  to  serve  in  the  regular 
miUtia  of  the  said  county ^  for  the  several  parishes,  tithings,  and  places  within  the  said 
tubdivitUm  to  be  chosen  by  ballot,  you  are  hereby  directed  and  required  to  give  no- 
Hee  to  A.  B,,  C,  D.,  and  E,  F,,  inhabitants  within  your  constablewick  chosen  by 
bailoi  at  the  said  meeting  to  serve  in  tlie  said  militia,  that  they  do  appear  at 
iffUhin  the  said  subdivision,  on  Sfc,  next,  at  the  hour  of  Sfc,  then  and  there  to  take 
ike  oath  in  that  behalf  required  by  law,  and  to  be  enrolled  to  serve  in  the  militia  of 
the  tmd  county,  as  private  militia-men,  for  the  space  of  five  years,  or  otherwise  to 
produce,  for  their  substitutes,  men  of  tlie  same  county,  or  some  adjoining  parish  or 
piaee,  whether  in  the  same  county  or  not,  able  and  fit  for  service,  who  shall  have  not 
more  than  one  cJuld  bom  in  wedlock,  and  who  shall  be  approved  in  manner  directed 
bjf  the  several  acts  of  Parliament  relating  to  the  militia,  which  notice  you  are  to  give 
wasto  them,  or  to  leave  the  same  at  their  respective  places  of  abode,  at  least  seven 
days  before  the  said  day  of  next.  And  he  you  then  there  to  make  -a  return 
mpon  oath  of  tlie  days  whereon  the  said  notices  were  served.  Herein  fail  you  not. 
Given  under  my  hand  the        day  of        ,  in  the  year  of  our  Lord, 

T.  P.  Chief  constable  of  the  said  [ward"]. 


FORMS. 


Wanant  thooon. 


} 


(No.  14). 
To  JLS.  of       ,  in  the  said  county. 


NOTICE  is  hereby  given  unto  you,  that  you  have  been  chosen  by  ballot  to  serve 
hi  ike  regular  miUtia  of  this  county  of  ,  and  that  you  are  to  appear  at  the  next 
wseeting  of  the  deputy-lieutenants  and  justices  of  the  peace  for  the  [suhdioisicn  of  ], 
to  be  held  at  8fc.,  in  the  said  subdivision,  on  Sfc.  next,  at  thehour  ofSfC,  to  take  the  oath 
In  that  behalf  required,  and  to  be  enrolled  to  serve  in  the  said  militia  as  a  private 
wsiHiia  man  for  the  space  of  five  years,  or  otherwise  to  produce  for  your  substitute  a 
man  of  the  same  county,  or  of  some  adjoining  parish  or  place,  witether  in  the  same 
ammty  or  not,  able  and  fit  for  service,  who  shall  luwe  not  more  than  one  child  bom  in 
wedlock,  and  who  shall  be  approved  in  manner  directed  by  the  several  acts  of  Parlia- 
memt  relating  to  the  militia.  Given  under  my  hand  the  day  of  ,  in  the  year 
^  our  Lord,  n    .  T.  P.  Constable  of 

(No.  15). 

}THE  information  and  complaint  cf  A.  I.,  of  ,  in  the  said  county, 
gentleman,  made  upon  oath  before  me  J.  P.,  esquire,  one  of  his  Majesty*  s 
justices  of  the  peace  in  and  for  the  said  county,  on  8fC.,  at  8fc.,  who  saith,  that  A.  O., 
Sale  of  ifo.,  \ifeonum\,  (not  being  one  of  the  people  called  Quakers),  hath  been  duly 
chosen  by  ballot  to  serve  as  a  priveUe  militia  man  in  the  regular  militia  of  the  send 
county,  and  hath  had  due  notice  to  appear  before  the  deputy -lieutenants  and  justices 
of  the  peace  in  and  for  the  said  county,  at  tlteir  subdivision  meeting,  held  at  ,  in 
the  said  county,  on  8fc.  last,  to  take  the  oath  in  that  behalf  required,  and  to  he  en- 
roiled  to  serve  in  the  said  militia  as  a  private  militia  man,  or  to  produce  a  fit  person 
to  serve  as  his  substitute ;  and  that  the  said  A.  O.  hath  refused  and  neglected  to  appear 
at  the  said  meeting,  and  take  the  said  oath,  and  serve  in  the  militia,  [or,  if  the  case  be 
■Of  refused  and  neglected  to  take  the  said  oath  and  serve  in  the  militia^,  and  hath  also 
neglected  to  provide  any  fit  person  to  serve  as  his  substitute*,  whereupon  the  said 
A.  I.  prayeth  that  justice  may  be  done  against  him  the  said  A.  O.for  the  said  offence. 
Before  me,  J.  P. 


Notice  to  the  bal- 
loted men. 


Infimnation  and 
complaint  a^nst 
a  multfai-man  not 
appeurlna  to  be 
sworn  and  enrol- 
led, pursuant  to 
42  Geo.  3,  c.  90, 
s.45. 


(No.  16). 

}To  E.  F.,  the  constable  of        ,  in  the  said  county,  and  all  others  whom   Summons  thereon. 
this  may  concern. 
WHEREAS  complaint  and  information  upon  oath  have  been  made  unto  me,  /.  P. 
esquire,  one  of  his  Majesty*  s  justices  of  the  peace  in  and  for  the  said  county,  that  A.  O., 
late  of  ^c,  [yeoman'],  (not  being  one  of  the  people  called  Quakers),  hath  been  Sft. 


inaitatg  lain. 


next,  at  IMe  hour  ^  njit  fijrtnoim,  to  aiuwer  mmta  the  mirf  etmpim 

thta  catut  lehg  the  penaltg  ^  In  pimttdt  dumid  itot  bi  Uritd  tfm  Ui 
ekatttUfor  Ikettdd  i/fftwt.  Htrein  fail  gou  not.  Gimtn  uttder  By  In 
Oh         Ay^        ,  ia  tkt  i/tar  ^  ov  Lord,  18 


_\TeE.F.,thia- 
f    .Ml  DMy  cmc 


Itcf         ,intheti 


'<  befimm 


■"(y  of  ,  tial  -*.  O..  i/^, 

Tt)  hatjiHg  bem  dnii/  ckam,  ^, 
,    (No.  15),  aDdlbenproc 


WHEREAS  due  proof  apim  oaM 
jiuliett  nflht  peaa  m  loutfer  Ihi  n 

(not  ifinj  OM  0/  the  ptopU  calkd  Qaaker. 
forth  the  complunt  u  lUled  in  the  rorm, 

alwTihyhtlhe  laid  A.  O.  kallt  forfeited  tht  sum  0/  It..  , ,   . 

Majtilj^i  noiM,  eonmoBiJ  y«  fa  iwy  Ue  laid  nm  o/*  (en  f-njlt  bm  £d 
gaedt  md  clialleb  of  him  the  laidA.  O.  And  Ifinitkin  lite  ipaa^lftm', 
after  ach  diitrea  by  yon  lain,  Ihe  Maid  itim,  lageHier  viik  rtaitmiUl 
taking  and  keeping  Ihe  laid  ditlrtu,  ikall  not  bt  paid,  that  IMem  gam  do  a 
goadi  and  challeli  10  by  yen  diitraiiied,  and  out  0/  tht  wumta  aritimg  ht 
that  you  do  pay  Ihe  ttad  mm  of  lea  poundt  to  Die  depMiy-Uemteaanlt  ^  Ik 
diviiion,  or  I0  ruchperton  ai  Ihey  tkalt  appoint   f 


m  Ihe  laid  A.  0.,  and  for  the  olMrr  /r 


■I  bfh 


„      .  Jittreu  and  laie  be'aab 

ed:  and  for  vant  of , undent  effecU  if  him  Ihe  laid  A.  O.,  mkereon  ItlerjU 
^tmpmmdi,  thai  then  you  etttify  the  lame  to  me,  logtther  mth  the  rtli 
prrcepL     Herein  fail  you  net.     Given  under  my  hand  and  ital  tJke  A 

in  the  year  ^our  Lord,  IS     ,  

(No.  IS). 

I  ,  ^  C.,  eaulatle  of  ,  in  Ike  nid  eimnty,  maktih  Mth 

I  J.  P.,  eiquv^e,  one  tf  hU  Majeily'i  juilicei  of  the  pforr  /« 
coxnly,  thai  he  cannot  find  «ny  pooJi  or  chnlleti  helouJns  In  the  J.l> 
A.  O..  «,.,I  that  Ihe  laid  A.  O.  halh  not,  la  the  knou'lfdgr  or  belief ,,{ tU, 

r,  „  .i,.».f.  ...J. 1,  -ilhin-mtMoned  lum  of  /r»  po^nd^.  ^ 

led.     Sworn  the  day  of         ,  n  (. 


(No.  19). 
I  To  E.  F.,  Ihe  c«nU:,bh  of        ,  in  tl^  .aid  county  of         ,  a^ 

WHF.REAS  due  proof  u^nin  oalh  halh  bi-e«  nmde  before  m  luro  of  the  de, 
tenant,  for  Ihe  laid  rom,ty,  that  A.  Q.,  of  lie.,  aforeiaid,  \],eot«ani,  brine  : 
people  called  Qaatrri,  halh  been  duly  thoeen  by  Imllal,  to  icrfe  in  the  r'fi 
lia  «/  Ihe  said  county,  md.  after  due  aolice  given  unio  him,  bath  ncelerled  t 
and  to  lake  the  oath  in  thai  behalf  required,  atditrre  in  Ihe  laidmililia. 

tw'ti-eteil  In  nrnniAe  jihu  Bt  neriMn  In  <«fip.>  tf.w  L.'>.  -h  J.;,   -..r...?.     .  .      . 


negltcled  to  precide  any  fit  pei 
Ihe  said  depuly-liealenauti  ha 
Ihe  lUm  of  ,  provided  and 


as  been  paid 

Tl.;.flheia.-, , 

r^iided.      lie  d;  Iherefi 


■far  him  

IB  ai  rrmo-able  lermi  a,  niehl  be.  • 
<f.  S.,  afitperion  to  lerre  in  the  laid 
and  the  said  A.  S.,  „fie,  /.aPing  been 
oalh  and  lubicribed  hii  corucnl  (0  wi 
1  the  laine  cofidilumi  at  is  directed  by 
0  Ihe  m/i/ia  in  Ihe  caic  of  lubitilulei  produced  by  perm,: 
lereai  Ihe  la-d  mm  of      ,  agreed  la  be  given  bi/ ui  /„  thet 
ie  laid  A.  S.,  upon  our  cerlifieale,  by  Ihf  meraeeri  of  Ihe  v 
,for  tchfch  parish  Ihe  said  J.  S.  hai  been  ' 


to  the  dire 


ond  you  I. 


in  that  call  I 


(n)  .tec  (hr  42  Geo.  in. 


!)•] 
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y  distreu  and  sale  efthe  good*  andchaiUU  of  him  the  eaid  J.  Q.,  and  to  pay 
\e  unto  the  said  overseers  of  the  poor  of  the  stUd  parish  of  ,  rendering  the 

9,  (tf  any  shall  be  )i  usUo  Idm  the  said  A,  Q.,  cfter  deducting  the  charges^  the 
f tress  and  sale.  Herein  fail  you  not.  Given  under  our  hands  and  seals  the 
ly  of        ,in  theyearqf  our  Lord,  18     . 


FORMS. 


(No.  20). 


nsion  >of. 


J.  B,jof  the  hundred  of      fin  the  subdivision  of      ,  in  the  county   AppUcatkm  on 
r         r.^^.^.i    .1.^..^  s...  1^11^*  4^  .......  r^^  4U»  .^*v        i^  ^l.  ^^    OAth  of  balloted 


[freover],  chosen  by  ballot  to  serve  for  the  said        in  the  re- 


man  to  obtain  the 
gular  militia  of  the  said  county,  now  embodied  and  in  actual  service,    half-pay  price  of  a 

o  hath  been  sworn  and  enrolled  personally  to  serve  therein,  [or,  if  the  case  be    volunteer  (a). 

9  hath  provided  C,  IK  as  his  substitute,  who  has  been  sworn  and  enrolled,], 

oath  before  us,  two  of  the  deputy-lieuteants,  acting  within  the  said  subdi" 

that  he  is  not  possessed  of  any  estate  in  lands,  goods,  or  money  of  the  clear 

(five  hundred  pounds.     Sworn  before  us,  the        ,  day  rf         ,  one  thousand 

undred  and        .  .^«_^ 

(No.  21). 

To  the  churchwardens  and  overseers  of  the  poor  of  the  township  iff  ordn  for  the 

,  in  the  said  subdivision  of        ,  and  county  of        .  abot'e  allowance. 

ERE  AS,  A.  B.,  of  your  said  township,  [weaver"],  hath  been  chosen  by  ballot 
ifor  your  said  ,  in  the  regular  militia  of  the  said  county  now  drawn  out 
ftbodied  for  actual  service ;  and  hath  been  sworn  and  enroUed  personally  to 
tnd  hath  served  therein  for  the  space  of  one  month  and  upwards,  and  not  been 
roved  of  and  discharged  by  the  commanding  sffieer,  [or,  hath  provided  C.  D. 
stituie,  who  hath  been  sworn  and  enrolled  to  serve,  and  hath  served  therein 
space  of  one  month  and  upwards,  and  not  been  disapproved  of  and  discharged 
commanding  officer] :  And  the  said  A.  B.  hath  made  oath  before  us,  that  he  is 
sessedofany  estate  in  lands,  goods,  or  money  of  the  dear  value  of  five  hundred 
Therefore  we,  two  of  the  deputy-lieutenants,  acting  within  the  said  subdi- 
do  hereby  order  you  to  pay  to  the  said  A.  B,  the  sum  of  ,  which  «v  ad- 

fo  be  one-half  of  the  current  price  paid  for  a  volunteer  or  substitute  within  the 
tuniy,  out  of  the  rate  made  /or  volunteers  within  your  said  township;  or  in 
>  volunteers  shall  have  been  provided  or  produced  by  you,  then  out  of  a  rate  to 
le  and  collected,  agreeable  to  the  poor's  rate,  purswaU  to  the  several  acts  of 
ment  relating  to  the  milititu  Given  under  our  hands  the  day  of  ,  in 
or  of  our  Lord,  ,  


(No.  22). 

}The  complaint  upon  oath  of  M.  M.  (the  wife  of  N.  M.),  now  dwelling  in 
the  parish  of  ,  in  the  said  county,  taken  before  me,  one  of  his  Ma- 
y's justices  of  the  peace  in  and  for  the  said  county,  the  day  of  ,  one 
tsand  eight  hundred  and 

VHO  says,  that  she  is  Vie  wife  of  N.M.a  baUoted  man,  serving  for  the  said  pa- 
,  [or,  if  serving  for  any  other  parish, /or  the  parish  qf  ,  in  the  said  coun- 
I  the  regular  militia  of  the  said  county,  now  embodied  and  called  out  into  actual 
',  and  that  she  has  two  children  by  the  said  N.  M.,  bom  in  wedlock,  vi*.  G.,  a 
jed  years,  and  L.,  a  daughter,  aged  years,  now  dwelling  with  her  in  the 
arish  of  ,  and  that  site  is  unable  to  support  herself  and  her  said  children. 

m  before  me,  /.  P.  ^______  j^  -^ 

(No.  23). 

>  To  the  overseers  of  the  poor  of  the  parish  of      ,  in  the  said  county. 

iEREAS  complaint  upon  oath  hath  been  made  before  me,  one  of  his  M<yesty's 
w  €f  the  peace  in  and  for  the  said  county,  by  M.  M.  (wife  qf  N.  M.),  now 
ng  within  your  said  parish,  [or,  if  dwelling  in  any  other  parish,  Chen,  in  the 
of  ,  in  the  said  county],  tluit  she  is  the  unfe  of  the  said  N.  M.  a  balloted 
erving  for  your  said  parish  in  tlie  regular  militia  of  the  stud  county,  now  em- 
l  and  called  out  into  actual  service,  and  that  she  has  two  children  by  the  said 
,  born  in  wedlock,  viz.  G.,  a  son,  aged        years,  and  L.,  a  daughter,  aged 


AppUcaUonoB 
oathofataalloled 
man's  wife  for  ol>> 
tainlng  the  allow- 
ance under  43  Geo. 
3, c47.  ■•«(&)• 


Sumnionifor 
oveneer  to  ihew 
caute  why  an  or- 
der of  mainten- 
ance should  not  be 
made. 


See  the  42  Gea  III.  c.  90,  s.  122,  anU,  844.      (b)  See  the  act  ante,  849. 
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FORMS. 


IV.] 

tke  parish  tf  ,m  the  said  cmnty  af         ,  and  thai  she  has  two  children  ky  the 

said  N,  Af.,  bom  in  wedlock,  viz.  G.,  a  son,  aged^  years,  and  L.,  a  daughter,    fojnily  r«ida 

aged  years,  now  dwelling  with  her  in  your  said  parish,  and  that  she  is  unable  to  under  43  Geo.  3. 
support  herself  and  her  said  children;  I  do  there/ore  hereby  order  you  to  pay  unto  ^^T*  ^  ^^ 
the  said  M,  M.,  out  of  the  rales  for  the  relief  rf  the  poor  of  your  said  parish,  thefol- 
lowing  weekly  allowance  for  the  support  of  herself  and  her  said  chi^ren,  according 
to  the  usual  and  ordinary  price  of  labour  in  husbandry  within  the  said  county  of 
;  that  is  to  say,  the  sum  of  for  each  of  the  said  children,  and  the  sum  of 
for  the  said  M,  M. ;  the  first  payment  of  the  said  weekly  allowance  te  be  made 
em  the  instant,  and  the  same  to  be  continued  until  yon  shall  be  ordered  to  forbear 
the  said  allowance,  which  said  weekly  sum  is  to  be  reimbursed  to  you  by  the  trea- 
sssrer  of  the  said  county  of  ,  on  production  of  this  order  and  my  certificate  there-' 
of.  Given  under  my  liand  and  seal  the  day  of  ,  one  thousand  eight  hundred 
and 


(No.  27). 
\  To  the  treasurer  of  the  county  of 


and  to  all  others  whom  it  msuf 


concern. 


I,  J.  P.,  esquire,  one  of  His  Majestifs  justices  of  the  peace  in  and  for  the  said 
easmty  of  ,  do  hereby  certify  that  this  present  day  I  have  executed  an  order  up- 
on the  overseers  cf  the  poor  of  the  parish  of  in  the  said  county  of  ,  to  pay  weekly 
the  sum  ^  fear  the  maintenatice  of  M.  M.,  now  dwelling  in  the  said  parish  of  , 
wtfe  cf  N,M,,  a  private  mHiiia  man  in  actual  service,  in  the  militia  ef  the  county  of 
,  as  a  balloted  man  for  the  parish  t^f  ,  in  the  said  county  of  .  And  also 
to  pay  the  weekly  sum  of  for  the  maintenance  of  each  of  her  children  bom  in 
wedlock,  viz.  G,,  a  son,  aged  years^  and  L.,  a  daughter,  aged  years,  now 

also  dwelling  i;.  the  said  parish  of  .     Given  under  my  hand  and  seal  the 

day  of         ,in  the  year  of  our  Lord  one  thousand  eight  hundred  and 


JufticeTt  certifi- 
cate xcftored  to  In 
the  preceding 
ord«r. 


IV.  Sbuspenston  of  ^Sallots  and  l^nrolnunts. 

[10  Geo.  IV.  c.  10 ;  11  Geo.  IV.  c  2»]. 

By  the  10  Geo.  IV.  c.  10,  s.  1,  "  All  general  and  subdivision  meetings,  re- 
lating to  the  militia  of  the  united  kingdom,  and  all  proceedings  relatmg  to 
the  procuring  any  returns,  or  preparing  or  making  out  lists  for  such  mihtia, 
or  any  parts  thereof,  or  relating  to  the  balloting  for,  or  enrolling  any  militia 
men,  or  substitutes,  or  supplymg  any  vacancies  in  such  militia,  shall  cease 
and  remain  suspended  until  the  end  of  the  next  session  of  Parliament;  any 
thing  in  any  act  or  acts  to  the  contrary  notwithstanding." 

Sect.  2  provides  and  enacts,  '^  That  it  shall  be  lawful  for  his  Majesty, 
by  any  oraer  in  council,  to  direct  that  any  proceedings  shall  be  had  at  any 
time  before  the  expiration  of  such  period  as  aforesaid,  either  for  the  giving 
of  notices,  and  making  returns,  and  preparing  hsts,  and  also  for  the  proceed- 
ing to  ballot  and  enrol  men  for  the  tilling  up  vacancies  in  the  militia  of  the 
united  kingdom,  or  any  part  thereof,  as  his  Majesty  shall  deem  expedient; 
and  upon  the  issuing  of  any  such  order,  all  such  proceedings  shall  be  had 
for  carrying  into  execution  all  the  pr()vision8  of  the  acts  in  force,  in  England, 
Scotland,  and  Ireland  respectively,  relating  to  the  giving  notices  for  and  re- 
turns of  lists,  and  for  the  balloting  and  enrolling  of  men  to  supply  any  va- 
cancies in  the  militia,  and  holding  general  and  subdivision  meetings  for 
such  purpose,  at  such  time  respectively  as  shall  be  expressed  in  any  such 
order  m  council,  or  by  any  directions  given  in  pursuance  thereof  to  the  lord 
lieutenants,  or  deputy-lieutenants  acting  for  lord  lieutenants,  of  the  several 
counties,  shires,  ridings,  cities,  and  places  in  Great  Britain,  or  to  the  govern- 
ors and  deputy-governors  of  counties  and  places  in  Ireland,  or  to  the  warden, 
and  special  deputy- wardens  of  the  stannaries;  and  all  the  provisions  of  the 
several  acts  in  force  in  England,  Scotiand,  and  Ireland  respectively,  relat- 
ing to  the  militia  and  corps  of  miners,  of  Cornwall  and  Devon,  shall,  upon 
any  such  order,  and  direction  given  in  pursuance  thereof,  become  and  be 
in  full  force,  and  be  carried  into  execution  at  the  period  speciiied  in  such 
order  or  direction  as  aforesaid,  with  all  such  penalties  and  forfeitiurca  for 
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the  owner,  he  may  take  two  quarts  of  hard  com;  and  this  hard  com  is  in-  mill. 

tended  of  wheat,  rye,  roeslin  (which  is  wheat  and  rye  mixed).  And  for 
malty  the  miller  shall  take  hut  half  so  much  toll  as  he  taketh  for  hard  com, 
that  is,  one  pint  in  the  hushel,  for  that  malt  is  more  easily  ground  than 
wheat  or  rye ;  hut  if  the  miller  do  fetch  to  his  mill,  and  carry  back  the 
malt  to  the  owner's  house,  then  the  miller  also  shall  have  double  toll.  Id, 

But,  by  HoU,  C.  J.,  the  toU  of  a  mill  must  be  regulated  by  custom;  and  Extortioa. 
if  the  miller  take  more  than  the  custom  warrants,  it  is  extortion:  but  if  it 
be  a  new  mill,  there  the  miller  is  not  restrauied  to  any  certain  toll;  but  the 
persons  who  will  have  their  com  ground  there,  must  comply  with  the 
miller's  demands :  and  whatsoever  he  takes  it  is  not  extortion,  because  it  is 
the  voluntary  agreement  of  the  parties.  R,  v.  Burdett,  1  Ld,  Raym,  149. 

In  some  places  the  tenants  are  bound  to  have  their  com  ground  at  the  Teoaatiinaibe 
lord's  mill.  In  an  action  on  the  case  for  erecting  a  mil],  the  lord  declared  ^J^M^n^*' 
iqion  a  custom  for  all  the  inhabitants  to  grind  at  his  mill,  and  that  the  de- 
fendant had  built  a  mill  there  contrary  to  the  custom,  and  this  was  adjudg- 
ed a  ffood  custom.  And  suit  to  a  mill  may  be  by  reason  of  tenure  or  service, 
and  luso  by  custom,  and  so  may  well  bind  strangers.  JSix  v.  Gardner,  2 
BuUt.  195;  Cort  v.  Birbeck,  1  Doug.  218. 

A  new-erected  house  within  the  precincts  is  within  the  custom  of  mul- 
ture; and  none  may  grind  elsewhere,  but  in  case  of  excessive  toll,  or  that 
the  grist  cannot  be  around  in  convenient  time.  Hardr,  177. 

A  custom  which  binds  the  tenants  and  resiants  within  a  manor  to  grind  Flour  gnaad  cbe- 
at  the  lord's  mill  "  all  their  com  and  grain  which  they  use  ground  in  their  £^^t  *^  ^^ 
dwellings,"  does  not  prevent  them  from  buying  and  using  in  their  dwellings 
flour  produced  from  com  ground  at  other  mills.  Richardson  and  another  v. 
Walker,  2B.fC.  827;  4D,^R,  498,  S.  C. 

And,  in  Richardson  and  another  v.  Capes,  where  the  lord  of  a  manor  PuUfaig  down  a 
bad  two  mills,  and  the  tenants  and  resiants  were  by  custom  hound  to  grind  "^^ 
all  their  malt  which  they  used  in  their  dwellings  at  the  said  mills,  hut 
might  take  it  to  either  at  their  own  option:  it  was  held,  that  the  lord,  hav- 
ing pulled  down  one  of  the  mills,  had  thereby  suspended  the  custom.  2  B, 
4- C.  841 ;  4  Z).  4- Jl.  512,  S.  C. 

By  Stat.  31  Geo.  II.  c.  29,  s.  29,  mills  and  other  places  may  be  entered  Adulterating  meal 
to  search  for  adulterated  meal.     See  the  act  in  full,  ante,  Vol.  I.  p.  454.       °'  **"*^* 

And  sect  30  imposes  a  penalty  for  having  in  possession  unlawful  ingre- 
dients. Id, 

By  sect  31,  the  wilfully  obstmcting  such  search,  or  opposing  the  same, 
or  the  carrying  away  the  mixture,  &c.,  incurs  a  forfeiture  not  exceeding  51, 
nor  less  than  20#.  Id.  p.  455. 

Sect  32,  no  miller  or  person  interested  shall  act  as  a  justice  or  magistrate 
herein.  Id, 

Sect  33  relates  to  the  punishment  of  journeymen  or  servants  offend- 
ing. Id, 

Sect.  34  relates  to  the  manner  of  convicting  offenders,  and  awards  all 
penalties  and  forfeitures  to  the  informer.  Id.  456. 

In  R.  V.  Wood,  the  defendant,  being  a  miller,  was  indicted  for  changing  or  changing  com. 
com  delivered  to  him  to  be  ground,  and  giving  bad  com  instead  of  it.  It 
was  moved  to  quash  it,  because  only  a  private  cheat,  and  not  of  a  public  na- 
ture. But  it  was  answered,  that  beine  a  cheat  in  the  way  of  trade,  it  con- 
cerned the  public,  and  therefore  was  indictable.  And  the  Court  were  un- 
animous not  to  quash  it  1  Sess.  Ca,  217. 

An  indictment  does  not  lie  against  a  miller  for  receiving  good  barley  to 
grind  at  his  mill,  and  delivering  a  mixture  of  oat  and  barley  meal  differ- 
ent firom  the  produce  of  the  barley,  and  which  is  musty  and  unwholesome. 
B.  v.  Haynes,  4M,<^S.  214. 

Although  every  larceny  implies  a  trespass,  and  a  felonious  taking  of  the  Taking  com  with 
thing  stolen,  yet  it  hath  been  resolved,  that  even  those  who  have  the  pos-  ^n^^t*© *^^^ *^* 
session  of  goods  by  the  delivery  of  the  party,  as  a  miller  who  hath  com  de- 
livered to  him  to  grind,  may  be  guil^  of  felony  by  taking  away  any  part 
thereof  with  an  intent  to  steal  it.  1  Hatpk.  c.  33,  s,  5.     See  title  XsxtcOE^x 
ante.  528. 
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A  hereinafter  required:  provided  also,  that  nothing  in  this  dause  contaih-  mill. 

d,  shall  extend,  or  he  construed  to  extend,  to  the  ancient  mills,  commonly 
ailed  Soke  MUh,  or  to  such  other  ancient  mills  where  the  right  and  ohli- 
ation  of  the  possessors  of  the  same  to  grind  com  for  particular  persons,  or 
rithin  particiuar  districts,  and  to  take  a  fixed  and  certain  toll  for  grinding, 
Ave  heen  established  by  ancient  custom,  and  the  law  of  the  land,  but  that 
uch  mills  shall  continue  to  take  toll  in  the  same  quantity,  and  in  the  same 
lanner,  as  they  have  been  used  and  accustomed  to  do  under  the  authority 
foresaid."  Sect.  5. 

"  And  every  miller  or  other  person,  who  shall  CTind  for  hire  or  toU,  shall 
Buse  to  be  put  up  in  some  conspicuous  place  in  his  mill,  and  renew  when 
ecessary,  in  fair  and  legible  characters,  a  table  of  the  prices  in  money,  or 
f  the  amount  of  toll  or  multure,  for  which  the  several  operations  of  his  mill 
re  to  be  performed  respectively;  and  every  miller,  or  other  person  as 
foresaid,  who  shall  omit  to  set  up  and  keep  fair  and  legible  sucn  a  table, 
lall  be  liable  to  forfeit  and  pay  any  sum  not  exceeding  20«.  for  every  such 
ffence."  Sect.  6. 

"  Provided,  that  nothing  in  this  act  contained  shall  extend  or  be  con- 
Tued  to  extend  to  any  mills  kept  for  the  private  use  of  the  proprietor  or  oc- 
ipier  only."  Sect  7. 

**  Every  penalty  and  forfeiture  imposed  by  this  act  shall  and  may  be  reco- 
erable  before  any  one  or  more  justice  or  justices  of  the  peace  for  the  county, 
ding,  division,  or  place,  where  the  offence  shall  be  committed,  upon  con- 
lotion  or  confession  of  the  party,  or  on  the  oath  of  one  or  more  credible 
itness  or  witnesses;  and  such  penalty  and  forfeiture  shall  be  levied  by 
arrant  under  the  hand  and  seal,  or  hands  and  seals,  of  such  justice  or 
uidces,  by  distress  and  sale  of  the  goods  and  chattels  of  the  person  or  per- 
ms so  offending ;  and  the  penalty  and  forfeiture,  when  so  levied,  shall  be 
lid,  one  moiety  to  the  informer,  and  the  other  moiety  to  the  poor  of  the 
Irish  where  the  offence  shall  be  committed,  and  the  overplus^  (if  any), 
fter  the  costs  of  such  conviction  and  distress  and  sale  are  deducted,  shall 
3  returned  to  the  party  or  parties  offending ;  and  in  case  such  distress  can- 
ot  be  found,  and  such  penalty  and  foneiture,  and  the  said  costs  and 
tiarges,  shall  not  be  forthwith  paid,  it  shall  and  may  be  lawful  for  such  jus- 
ce  or  justices,  and  he  and  they  is  and  are  hereby  authorized  and  required, 
y  warrant  under  his  or  their  hand  and  seal,  or  hands  and  seals,  to  commit 
ich  offender  or  offenders  to  the  common  gaol  or  house  of  correction  of  the 
Ninty  or  place  where  the  offence  shaU  be  committed,  for  any  time  not  ex- 
^eding  one  month,  unless  the  said  penalty  and  forfeiture,  and  costs  and 
larges,  shall  respectively  be  sooner  paid  and  satisfied:  provided  always, 
lat  m  case  any  person  or  persons  shall  find  himself  or  themselves  agc^eved 
f  the  judgment  of  any  such  justice  or  justices,  then  he  or  they  shall  or 
ay,  upon  giving  security  to  the  amount  of  the  value  of  such  penalty  and 
rfeiture,  together  'with  such  costs  as  shall  be  awarded,  in  case  such  judg- 
ent  shall  be  affirmed,  appeal  to  the  justices  of  the  peace  at  the  next  ge- 
?ra]  quarter  sessions  for  the  county,  riding,  division,  or  place  as  aforesaid, 
ho  are  hereby  empowered  finally  to  hear  and  determine  the  same ;  and  in 
tse  the  judgment  of  such  justice  or  justices  shall  be  affirmed,  it  shall  be 
wful  for  such  justices,  at  their  quarter  sessions  as  aforesaid,  to  award  the 
;r8on  or  persons  to  pay  such  costs,  occasioned  by  such  appeal,  as  to  them- 
Ives  shall  seem  meet;  and  no  such  judgment  or  conviction  shall  be  remov- 
ile  by  certiorari  into  any  Court  whatsoever."  Sect.  8. 
''  Any  information  for  any  offence  committed  against  this  act  shall  be 
id  before  one  or  more  justice  or  justices  of  the  peace  within  ten  days  after 
e  said  offence  has  been  committed,  and  otherwise  such  information  shall 
J  of  no  effect"  Sect  9. 
And  by  s.  10,  the  conviction  may  be  in  the  following  form : — 

mnty  of \      BE  it  remembered.  That,  on  the  day  rf  ,  i»  Ike  year  Coovlctloo. 

to  wit         /         ,  J,  B.,  was,  upon  the  amplaint  ef  C.  i).«  convicted  b^ore 
^  tkejttsiicei  of  the  peace  for        ,  in  pursuance  of  an  act  passed  in  the  thirty- 

rth  year  qf  the  reign  of  his  Majesty  king  George  the  Third,  for  [or,  as  the  case  may 

].    Given  under        hand  and  seal,  the  day  and  year  ahont  tortCten. 
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fbrmationa  filed  by  his  Majesty  s  attorney-general,  wherein  the  attomey-ge-  mitobmbawor. 
neral  shall  pray  that  the  judgment  may  be  postponed;  and  the  judgment  to*  i  wm.  4,  c  70. 
pronounced  shall  be  indorsed  upon  the  record  of  Niti  Prius,  and  afterwards 
entered  upon  the  record  in  Court,  and  shall  be  of  the  same  force  and 
effect  as  a  judgment  of  the  Court,  unless  the  Court  shall,  within  six  days 
after  the  commencement  of  the  ensuing  term,  grant  a  rule  to  shew  cause 
why  a  new  trial  should  not  be  had  or  the  judfi;ment  amended;  and  it  shall 
be  lawful  for  the  judge  before  whom  the  trial  shall  be  had,  either  to  issue 
an  immediate  order  or  warrant  for  committing  the  defendant  in  execution, 
or  to  respite  the  execution  of  the  judgment,  upon  such  terms  as  he  shall 
think  fit,  until  the  sixth  day  of  the  ensuing  term;  and  in  case  imprisonment 
shall  be  part  of  the  sentence,  to  order  the  period  of  imprisonment  to  com- 
mence on  the  day  on  which  the  party  shall  be  actually  taken  to  and  con- 
fined in  prison." 


^istofn&er.    See  InWctnient,  ante,  p.  323. 


JWisttonwr.  iSee  abatement,  Vol.  I.;  Jnifctment,  aw^c, p. 333, 

335,  340,  343. 


/ttfeqnrfefon  of  ifelong.    See  jftltmSf  Vol.  II. 


ifn&9dsfon  of  ^teason.    See  WctB&m^  Vol.  V. 


jnfstepnsentations.    See  Cj^eat,  Vol.  I. 


iWltfgatton.    See  3>ulfpi£nt,  ante,  p.  398.— Of  Penalties,  see 
(ffonbictfott,  Vol.  I.  p.  844. 


iWittimttS.    See  (iTommftment,  Vol.  I. 


^VUmzSy  How  to  describe  it  in  Indictment,  &c.,  see  {nbict* 
nunt,  ante,  p.  348;  and  'Satceng,  ante,  p.  558,  579. 


.iStoiuvoIs.    See  (STonspfratg,  Vol.  I. ;  Xngrossfng,  VoU  I. 


iWontJ.    See  ®fme,  Vol.  V. 
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•  will  not  answer  directly  to  the  indictment  or  information,  m  every  fuch  mute. 

ise  it  shall  be  lawful  for  the  Court,  if  it  shall  so  think  fit,  to  order  the  pro-  pi«  or  not  suiity 
»r  officer  to  enter  a  plea  of  *  not  guilty '  on  behalf  of  such  person ;  ana  the  ^  beenteid. 
ea  80  entered  shall  nave  the  same  force  and  effect  as  if  such  person  had 
tually  pleaded  the  same." 

The  question,  whether  a  prisoner  stand  mute,  obstinately,  or  by  the  visi- 
tion  of  God,  is  a  fact  triable  instanter  by  a  jury  to  be  returned  for  that 
irpose ;  and  if  found  obstinate,  the  trial  in  chief  may  proceed.  1  Leach, 
i3,  Mercier*s  case, 

A  prisoner  would  not  plead,  and  a  jury  being  impanneled  to  try  whe-  Prfaooei't  ooumel 
er  the  prisoner  stood  mute  bv  the  visitation  of  God,  his  counsel  claimed  a  S27**  *°  •«**'•" 
7ht  to  address  the  jury,  as  this  was  an  issue  with  the  affirmative  on  the  pri- 
ner.  This  was  allowed  by  Park  and  Abbott,  Js.  The  prisoner's  counsel 
Idressed  the  jury,  and  called  witnesses  to  prove  he  was  insane.  The  jury 
und  that  he  was  so,  and  Park,  J.,  directed  that  he  should  be  detained  until 
s  Majesty's  pleasure  should  be  knowtr.  R,  V.  Roberts,  (MS.)  Old  Bailey, 
116,  Car.  a  L.  57. 

So,  the  trial  may  proceed,  if  the  juty  return  that  the  prisoner  is  deaf  by 
e  visitation  of  God;  and  the  prisoner,  on  conviction,  may  suffer  the  pu- 
shment  provided  for  his  crime.  Steele's  case,  1  Leack,  451. 
In  R.  V.  ffalton,  R.  Sf  M,  C.  N,  P,  88,  the  prisoner  was  indicted  on  stat  43 
eo.  III.  c.  58,  for  maliciously  cutting  the  prosecutor  with  a  knife.  When 
lied  on  to  plead  on  his  arraignment,  uie  prisoner  said,  that  he  was  quite  deaf, 
it  could  reiad  print  or  large  writing.  An  officer  was  then  directed  to  read 
er  the  indictment  close  to  him  wim  a  loud  voice,  but  the  prisoner  did  not 
•pear  to  hear;  and  on  his  not  answering,  a  jury  was  sworn  to  try  whether 
!  stood  mute  by  the  act  of  God,  or  out  of  malice.  The  gaoler  was  then 
amined,  and  said,  that  the  prisoner  had  always  appeared  auite  deaf  du- 
ig  the  several  months  he  had  been  in  his  custody,  and  that  nis  fellow-mri- 
ners  conversed  with  him  by  signs. — Lord  Gifford,  (the  Recorder),  in  chaigmg 
e  jury,  said,  that  he  had  adopted  this  proceeding  after  great  deliberation, 
K>n  tne  authority  of  two  cases,  JR.  v.  Jones,  1  Leach,  451,  and  JR.  v.  Steele, 
upra),  which  occurred  many  years  ago  at  the  Old  Bailey,  and  which,  in  his 
anion,  governed  thepresent  case  in  principle,  though  they  differed  from  it 
several  respects. — ^Tne  jury  (ound  that  the  prisoner  was  mute  by  the  act 
'  God,  and  were  then  sworn  to  try  the  indictment  The  evidence  of  each 
itness  was  taken  down  in  a  large  hand,  and  shewn  to  the  prisoner  before 
e  witness  retired.  The  prisoner  read  it,  and  asked  some  questions  about 
Trds  in  the  writing,  whicn  he  could  not  make  out;  but  did  not  cross-exam* 
e  the  witnesses. — ^The  jury  acquitted  him. 


rsmtS.  As  to  Statement  of^  in  Indictment^  see  In&{ctntmt| 
ante,  335  to  343 ;— in  Conviction,  see  (Sonbtofotti  Vol.  I. 
p.  818,  819. — jis  to  Pleas  of  Misnomer,  see  ^batetiunt> 
Vol.  l.—As  to  Proof  of,  see  Jabibtmtf  Vol.  II.  p.  23. 


ratal  Sbtorts.  See  Sbtotes,  Vol.  V. ;  and  Ctortage  for  Sbft^- 
pfng,  Vol.  I. 

rabg.    See  Sbeamtn,  Vol.  V.;  ifttflKtarg  Uato,  ante,  Vol.  ni. 

—Books  of  Navy  OflSce,  Evidence  by,  see  'SbQiemtf  Vol. 
II.  p.  38. 
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:tffettS3itB,  Rigl>t  of  Way  from,  see  ^t(l1]tDa»,  ante,  p.  1 
SU-aliiiK  from,  no  Excuse,  see  "iflttrno,  ante,  p.  53 
M  to  Homicide  from,  »!ee  |^omicflJE,a««,  p  241,2*' 
Js  tu  Paupers,  see  ^OOT,  Vol.  IV. — -ts  to  Defendin 
formt  pauperis,  see  ^uptr.  Vol.  V. 


0eto  Zvialia). 


Ofound*  oT  fnut- 


Scvetil  irlsA-jit!. 


XN  felony  or  treaaou,  no  new  trial  can  be  gnuited,  wbcr«  the  procn 
have  been  regular;  6  T.  fl.  625;  13  East,  416;  but  i/the  canvirtion  ■ 
tolhc  judgi^  to  he  inipnper,  he  may  rtepile  the  ex«:utioii,  ta  enable  A 
tcndant  lo  apply  for  n  pardon.  13  Eait,  416. 

In  misdenieanon,  after  a  eon^nction,  the  mperior  Courts  toay  gnnt 
trial.  or.AeaS;  1S£>m<,416.  BuI  inferior  Courts  hare  no  »uch 
where  the  merits  are  Milled  in  question,  ihougli  tlipy  have  it  if  the  pn 
ingi  hive  been  irregulnr.  Id,  And  on  this  ground  it  is  usual  to  p 
llieproeeeding*  by  certiorari  into  the  King's  Bench. 

"ne  aliowiuice  of  a  new  trial  i<  aflet  a  general  rerdid;  but,  afl( 
rial  verdict,  a  vnire  faeiat  dr  noro  it  the  proper  mode  of  faring 
merits  B  seciind  time  under  conjuderalinn.  1  Clal.  C.  £..  664.  The  n 
difltrence  between  a  nev  tritJ  and  a  rmire  faeiat  dr  novo  is,  tbu  Ai 
is  only  grantable  nhere  aome  mistake  i>  apparent  on  the  reeord:  I 
former  may  be  granted  on  the  ground  of  improper  direction,  (alw  e<i 
mistanducl  of  juror*,  and  n  vanely  ofullier  causejt,  which  never  app 
the  face  of  thr  ])rnce [■dings,    fil. 

Ai  to  the  grounds  for  granting  a  new  trial  in  general,  tee  1  CUt. 
655,  Sfc. ;  Tidd,  Prac.  Otk  edit. ;  and  instances  throughout  tblB  work 
It  is  aWays  granted  where  justice  has  not  been  done. 
In  general,  anew  trial  cannot  be  granted  in  favour  of  the  protecutot 
the  defendant  haa  been  acouitted,  whether  on  an  indictmeut  for  • 
meaner  or  a  felony ;  4  M.  ^S.Z37;  even  though  the  verxlict  appear 
against  evidence;  C  £air,  315;  2 Smith,  407 ;  4  Bla.  Com.  36\;  t 
upon  the  misdirection  of  the  judge;  1  Start.  N.  P.  C.  516;  1  CUt 
657.  But  where  the  verdict  baa  been  obtained  by  the  fraud  of  the  d 
ant,  or  in  consequence  of  irregularity  in  his  proceedings,  aa  by  keepin 
the  prosecutor's  witnesses,  or  neglecting  to  give  due  notice  of  trial, 
trialmay  be  granted.  2SiM.G46;  2  Haaii.c.  47, 1. 12;  tednJ.lSi- 
1  Lev.  9.  And  when  the  defendant  has  been  acquited  on  an  indktm 
not  repairing  a  road,  &c.,  the  Court  will,  under  very  special  drcum* 
■uapend  the  entry  of  judgment,  so  as  to  prevent  a  plea  of  mUrffaU 
and  enable  the  parties  to  have  the  question  reconsidered  upon  aoot 
djctment,  without  the  prejudice  of  a  former  judgment.  R.  v.  IFaad 
I  B.  4-vf .  63  ;  2  ChU.  Rep.  282,  S.  C.     But  see  b  M.  ^  S.  392. 

An  application  of  this  nature  cannot,  in  general,  be  made  after  as 
cation  for  arresting  the  judgment.  2.S'fl/i.  647;  1  Surr-.  434.  But,! 
cases,  for  the  sake  of  justice,  the  Court  will  allow  iL  2  DohqI.  797; 
Rep.525;   Bar.  Mr.  Trial,  (L  I) ;    i  Chit.  C.  L.  66S. 

Where  there  are  several  defendants,  all  ofthem  who  have  been  c« 
must  be  actually  present,  unless  a  s])ecial  ground  be  laid  for  diq 

(n)  See  in  genera),  I  Chil.  C.  L.  eH,  »t. 
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h  the  general  rule.  11  East,  307;  1  Sess.  Cat.  428;  Com,  Dig,  Indicir  new  trial. 
«/,  (N) ;  1  Chit,  C,  L.  659;  2D.^R,  46.  And  sec  Ttdd,  9th  edit, 
kVhere  some  of  the  defendants  have  been  convicted,  and  others  acauitted, 
ew  trial  may  be  granted  as  to  the  former,  without  impeaching  the  ver- 
t  so  far  as  it  relates  to  the  latter.  6  T.  R.  638.  Where  the  defendant  is 
custody,  he  must  apply  to  the  Court  for  a  httbeas  corpus  to'bring  him  up 
ipply  for  the  new  trial.  2  Burr,  931. 

\  new  trial  will  in  general  be  granted,  without  compelling  the  defend-  Coitt  of. 
to  pay  the  costs  of  the  former  proceedings.  8  T.  R,  378. 


(See  also  title  printer,  Vol.  V.;  Stamps,  Vol.  V.) 

Ann.  c  19 ;  16  Geo.  II.  c.  26;  29  Geo.  HI.  c  50;  34  Geo.  III.  c  72;  37  Geo. 
II.  c90;  38  Geo.  III.  c  78;  55  Geo.  III.  c.  185;  60  Geo.  III.  c  9 ;  6  Geo.  IV. 
^119;  1  Wm.  IV.  c.  72]. 

►Y  the  38  Geo.  III.  c.  78,  intituled  An  Act  for  preventing  the  mischiefs  38Geo.3»c78. 

sing  from  the  printing  and  pnhlishing  newspapers  and  papers  of  a  likena- 

Cy  by  persons  not  knouniy  and  for  regulating  the  printing  and  publication  of 

h  papers  in  other  respects,  28th  June,  1798.  reciting  that '  It  is  expedient 

t  regulations  should  be  provided  touching  publications  of  the  nature  here- 

fler  mentioned;'  it  is  enacted,  **  That  no  person  shall,  after  forty  days   No  pemn  to  print 


tn  the  passing  of  this  act,  print  or  publish,  or  cause  to  be  printed  or  pub-  «>*bUA  a 
led,  any  newspaper  or  other  paper,  containing  public  news  or  intelligence,  Svk  te  d^cnd 
serving  the  purpose  of  a  newspaper,  until  an  affidavit  or  affidavits,  or  •tthettampoflto* 
rmation  or  affirmations,  made  and  signed  as  hereinafter  mentioned,  shall 
delivered  to  the  commissioners  for  managing  his  Majesty's  stamp  duties, 
their  head  office,  or  to  some  of  their  officer  or  officers  in  the  respective 
irns,  and  at  the  respective  offices  which  shall  be  named  and  appointed  by 
)  said  commissioners  for  the  purpose  of  receiving  such  affioavits  or  af- 
nations,  (hut  which  shall  not  be  required  to  be  upon  stamped  paper), 
itaining  the  several  matters  and  things  hereinafter  for  that  purpose  spe- 
ed and  mentioned." 

$ect  2.  "  That  such  affidavit  or  affidavits,  affirmation  or  affirmations,  shall  AffldsTittoipecUy 
cify  and  set  forth  the  real  and  true  names,  additions,  descriptions,  and  *tj^°^if"*  i- 
ces  of  abode  (6)  of  all  and  every  person  and  persons  who  is  and  are  in-   ter,  publbherTand 
ded  to  be  the  printer  and  printers,  publisher  and  publishers  of  the  news-  jf^JL^lJP'*****"' 
)er  or  other  paper  mentioned  in  such  affidavit  or  affidavits,  or  affirmation  ceedm,  exdu^* 
affirmations,  and  of  all^the  proprietors  of  the  same,  if  the  number  of  such  "^  "'wSSjE?^ 
>prietors,  exclusive  of  the  printer  and  publisher,  does  not  exceed  two;  uaSj  do,  then  of 
1  in  case  the  same  shall  exceed  such  number,  then  of  two  of  such  pro-  *^J  KSP^^ 
etors,  exclusive  of  the  printer  and  publisher,  and  also  the  amount  of  the  Uonal  thara^imd 
»portional  shares  of  sucn  proprietors  in  the  property  of  the  newspaper  or  ^  *'t*^jSr  hSiMa 
ler  paper,  and  the  true  description  of  the  house  or  building  wherem  any      ^^^  " 
:h  paper  is  intended  to  be  printed,  and  likewise  the  title  of  such  paper. 


tbepi 
paper* 


[a)  An  action  for  work  and  labour  can- 
be  brought  for  printing  a  work,  dis- 
puted weekly  as  a  newspaper,  unless 
printer  comply  with  the  provisions  of 
}  statute.  Marchant  v.  Evans,  8  Taunt, 
2 ;  2  Moore,  14,  S.  C. ;  and  see  Bens- 
V.  Bignoid,  b  B,  8f  A,  335;  Broum 
Ouncan,  10  B,  8f  C.  93;  post,  9tt1ltrr0. 
I.  V. 
[6)  Where  affidavit  made  by  the  print- 


er and  proprietor  of  a  newspaper  stated 
the  place  where  it  was  printed  In  Lon- 
don, and  the  newspaper  given  in  evidence 
stated  at  the  foot  of  it,  that  it  was  printed 
at  No.  3,  Warwick  Lane,  London,  and 
it  was  also  proved  that  defendant's  print- 
ing house  was  there,  it  was  held  to  be 
sufficient  evidence  of  a  publication  in 
London.  JL  v.  Hunt  and  White,  10  Eastf 
94.     See  further,  2  Stark.  Ev.  856. 
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rspaper  or  o&er  §uch  paper  as  aforesaid,  to  which  such  affidavit  or 
ion  relates,  who  is  not  a  proprietor,  printer,  or  publisher  thereof,  or 
owingly  and  wilfully  omit  to  mention  in  such  affidavit  or  affirma- 

name  or  names,  addition  or  additions,  and  place  or  places  of  abode 
)f  the  proprietors,  printers,  or  publishers  thereof,  contrary  to  the  true 
r  of  this  act,  or  shall  knowingly  and  wilfully  in  any  other  manner  or 
set  forth  in  such  affidavit  or  affirmation  anv  matter  or  thing  by  this 
ired  to  be  set  forth,  otherwise  than  according  to  the  truth,  or  shall 
rly  or  wilfully  omit  to  set  forth  therein,  according  to  the  truth,  any 
)r  thing  recjuired  by  this  act  to  be  therein  set  forth,  evety  person  so 
g  shall  be  hable  to  the  pains  and  penalties  to  which  persons  are  U- 
wilftil  and  corrupt  perjury." 

9.  "  That  all  such  affidavits  and  affirmations  as  aforesaid  shall  be 
1  kept  in  such  manner  as  the  said  commissioners  shall  direct;  and 
e,  or  copies  thereof  certified  to  be  true  copies,  as  hereinafter  is  men- 
shall  respectively,  in  all  proceedings,  civil  and  criminal,  touching 
rspaper  or  other  such  paper  as  aforesaid,  which  shall  be  mentioned 
uch  affidavits  or  affirmations,  or  touching  anjir  publication,  matter, 

contained  in  any  such  newspaper  or  other  paper,  be  received  and 
i  as  conclusive  evidence  (a)  of  the  truth  of  all  such  matters  setforth  in 
[davits  or  affirmations,  as  are  hereby  required  to  be  therein  set  forth 
every  person  who  shall  have  signed  and  sworn,  or  affirmed  such 
s  or  affirmations,  and  shall  also  be  received  and  admitted,  in  like 

as  sufficient  evidence  of  the  truth  of  all  such  matters  against  all 
ry  person  who  shall  not  have  signed  or  sworn  or  affirmed  the  same, 

shall  be  therein  mentioned  to  be  a  proprietor,  printer,  or  publisher 
newspaper  or  other  paper,  unless  the  contrary  snail  be  satisfactorily 

provided  always,  that  if  any  such  person  or  persons  respectively, 
^hom  any  such  affidavit  or  afmrmation,  or  any  copy  thereof,  shall  be 
in  evidence,  shall  prove  that  he,  she,  or  they  hath  or  have  signed, 
r  affirmed,  and  delivered  to  the  said  commissioners,  or  such  officer  as 
1,  previous  to  the  day  of  the  date  or  publication  of  the  newspaper  or 
ch  paper  as  aforesaid,  to  which  the  proceedings,  civil  or  criminal, 
late,  an  affidavit  or  affirmation  that  he,  she,  or  they  hath  or  have 
o  be  the  printer  or  printers,  proprietor  or  proprietors,  or  publisher 
shers  of  such  newspaper  or  other  such  paper  as  aforesaid,  such  per- 
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NSWSPAPBaS 

AND 
PAMPHLETS. 

38  Geo.  3,  c.  78* 


AfBdaTitftobe 
filed,  end  they*  or 
certified  copieib  to 
be  admitted  In  all 
proceedlngt,  dvil 
or  crimlnu,  af  evi- 
dence of  the  tnilh 
of  their  content! 
against  the  penooa 
■wearing,  and  all 
meotioBed  the>e- 
in,  unloH  proved 
to  the  ooabmry. 


ButifanypenoB 
shall  have  oeliver- 
ed,  nrevlous  to  the 
pubilction  of  the 
paper  to  which  the 
proceedinn  relate, 
an  affidavit  that 
he  has  ceased  to  be 
printer,  itc*,  he 
shall  not  be  lo 
deemed  afteriudi 
ddivery. 


le  copy  of  a  newspaper  deliver- 
e  stamp  office  under  the  provi- 
this  act,  is  conclusive  evidence 
ition  by  the  proprietors,  to  sus- 
ndictment  against  them  for  libel 
I  in  such  copy.  R.  v.  Amphlit, 
.  125;  4  i9. 4- C.  35,  S. C. 
is  rule  does  not  prevail  against 
who  is  not  the  proprietor  or 
- ;  and,  therefore,  in  Adanu  v. 
:.  ^  M,  N,  P.  C,  157,  where,  in 
1  of  slander,  in  order  to  shew 
defendant  had  caused  and  pro- 
ibel  to  be  Inserted  in  a  news- 
i  reporter  to  such  newspaper 
lat  he  had  given  a  written  state- 
:he  editor  of  the  newspaper,  the 
of  which  had  been  communi- 
the  defendant  for  the  purpose 
ubiication,  and  that  the  news- 
en  produced  was  exactly  the 
th  the  exception  of  one  or  two 
orations  not  a£fecting  the  sense; 
Id,  that  the  written  account  de- 
y  the  defandant  must  be  pro- 


An  affidavit  made  and  signed  by  the 
printer  and  publisher  and  proprietor  of  a 
'  newspaper,  as  required  by  this  statute, 
which  afiBdavit  contained  the  names  of 
the  parties,  the  place  where  the  paper 
was  printed,  and  the  title  of  it,  together 
with  the  production  of  a  newspaper  tal- 
lying in  every  respect  with  the  decrip- 
tion  of  it  in  the  affidavit,  is  not  only  evi- 
dence, by  the  statute,  of  the  publication 
of  such  paper  by  the  parties  named,  but 
is  also  eridence  of  its  publication  in  the 
county  where  the  printing  of  it  is  de- 
scribed to  be;  and  this  upon  the  trial  of 
an  information  for  a  libel  contained  in 
such  newspaper.  R,  v.  Hart,  and  R,  v. 
WhiU,  10  Eoit,  95 ;  3  Camp,  99,  S.  C; 
and  see  R,  v.  Hunt,  2  Camp,  583. 

The  Court  will  refuse  a  rule  niii  for  a 
criminal  information  against  a  private 
individual,  for  publishing  a  libel  in  a 
newspaper;  unless  an  affidavit  be  made 
by  the  proprietor,  stating,  that  such  in- 
diridual  is  the  real  author.  Exports  Sir 
j9ndhBarfiHgt»ntE,\9i%\C6aiet*»StaL 
351. 
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8ucb  paper  as  aforesaid,  and  shall  make  proof  thereof,  such  person  or  per-     newspapers 
sons  shall  not  be  deemed,  by  reason  of  any  former  atndavit  or  affirmation  and 

ao  delivered  as  aforesaid,  to  have  been  the  proprietor  or  proprietors,  priater     pampui.ets. 
or  printers,  publisher  or  publishers  of  sucn  paper,  after  the  day  on  which  38  G«o.  3»  c  78. 
such  last-mentioned  affidavit  or  affirmation  shall  have  been  delivered  to  the 
said  commissioners,  or  such  other  officer  as  aforesaid." 

Sect.  13.  ''  That  the  commissioners  or  officers  by  whom  such  affidavits   Ccrtlflad  oopiM  of 
or  affirmations  shall  be  kept  according  to  the  directions  of  this  act,  shall,   jShSiS  oo  p«t- 
and  they  are  hereby  required  upon  application  made  to  them  by  any  per-  moitof  1«.        * 
son  or  persons  requiring  a  copy  certified  according  to  this  act,  of  any  such 
affidavit  or  affirmation  as  aforesaid,  in  order  that  the  same  may  be  pro- 
duced in  any  civil  or  criminal  proceedings,  to  deliver  to  the  person  so  ap- 
pl3ring  for  the  same  such  certified  copy,  he  or  they  paying  for  the  same  tne 
sum  of  Is.  and  no  more. 

Sect  14.  *  And  whereas  in  many  cases  it  may  be  productive  of  public  Copies  of  aflldsviti 
inconvenience  to  require  that  the  commissioners  or  officers  before  whom  SSSSiiSoOTjof 
such  affidavits  or  affirmations,  as  are  herein-before  mentioned,  are  made,  offloen  in  whow 
should  be  required  personally  to  attend,  in  order  to  prove,  upon  the  trial  of  STto^L^iSldint 
any  action,  prosecution,  suit,  indictment,  information,  or  in  any  other  pro-  evidenoeb 
ceeding,  that  the  parties  signing,  swearing,  or  affirming  and  dehvering  such 
affidavit  or  affidavits,  affiirmation  or  affirmations,  did  swear  or  affinn  the 
same  in  the  presence  of,  and  did  deliver  the  same^to  such  commissioners 
and  officers,  before  and  to  whom  the  same  shall  have  been  sworn,  affirmed, 
or  delivered  respectively:'  it  is  enacted,  '*  That  in  all  cases  a  copy  of  any 
such  affidavit  or  affirmation,  certified  to  be  a  true  copy  under  the  hand  or 
bands  of  one  or  more  of  the  commissioners  or  officers  in  whose  possession 
the  same  shall  be,  shall,  upon  proof  made  that  such  certificates  nave  been 
siened  with  the  hand- writing  of  the  person  or  persons  making  the  same,  and 
wnom  it  shall  not  be  necessary  to  prove  to  be  a  commissioner  or  commis- 
sioners, or  officer  or  officers,  be  received  in  evidence  as  sufficient  proof  of 
such  affidavit  or  affirmation,  and  that  the  same  was  duly  sworn  or  ^rmed, 
and  of  the  contents  thereof;  and  such  copies,  so  produced  and  certified, 
shall  also  be  received  as  evidence  that  the  affidavit  or  afiirmation,  of  which 
they  purport  to  be  copies,  have  been  sworn  or  affirmed  according  to  this 
act,  and  shall  have  the  same  effect,  for  the  purposes  of  evidence,  to  all  m- 
tents  whatsoever,  as  if  the  original  affidavits  or  affirmations,  of  which  the 
copies  so  produced  and  certified  shall  purport  to  be  copies,  had  been  pro- 
duced in  evidence,  and  been  proved  to  have  been  duly  so  certified,  sworn, 
and  affirmed  by  the  person  or  persons  appearing  by  such  copy  to  have  sworn 
or  affirmed  the  same  as  aforesaid." 

Sect.  15.  **  That  if  any  person,  not  being  such  commissioner  or  officer  Pwudtyof  iour.on 
as  aforesaid,  shall  give  any  such  certificate  as  aforesaid,  or  shall  presume  to  liSSghrSlgCTrtS- 
cerdfy  any  of  the  matters  or  things  by  this  act  directed  to  be  certified  by  oumu 
such  commissioners  and  officers  as  aforesaid,  or  which  such  commissioners 
and  officers  as  aforesaid  are  hereby  empowered  or  entrusted  to  certify,  he 
shall  forfeit  and  lose  the  sum  of  100/." 

Sect  16.  ''  That  if  any  person  shall  knowingly  and  wilfully  falsely  cer-  Peosltyof  loot, 
tify  under  his  hand,  that  any  such  affidavit  or  a^mation,  as  is  required  to  f^^^!fl£^S[l 
be  made  by  this  act,  was  duly  signed,  and  sworn  or  affirmed  before  nim,  the   wmtwoni  to,  or 
same  not  having  been  so  sworn,  or  signed,  or  affirmed,  or  shall  knowingly  '**•'  fctoe  a>pk» 
and  wilfully  falsely  certify  that  any  copy  or  copies  of  any  affidavit  or  amr-  "*       *    ^ 
mation,  or  affidavits  or  affirmations,  is  or  are  a  true  copy  or  copies  of  the 
affidavit  or  affirmation,  or  affidavits  or  affirmations,  of  which  the  same  are 
certified  to  be  such  copy  or  copies,  or  shall  knowingly  and  wilfully  falsely 
certify  or  express  in  any  certificate,  that  the  affidavit  or  afiirmation,  or  affi- 
davits or  affirmations,  of  which  any  copy  or  copies  are  certified  to  be  a  true 
copy  or  copies,  was  or  were  duly  sworn  or  affirmed  before  the  person  so 
certifying,  by  the  party  or  parties  whose  name  or  names  appear  subscribed 
to  the  same,  as  the  name  or  names  of  the  party  or  parties  swearing  and 
signing,  or  affirming  the  same,  every  person  so  offending  shall  forfeit  and 
lose  the  sum  of  100/.*' 
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deammr  to  aend  or  carry,  or  cause  or  procure  to  be  sent  or  carried,  or  do  or     REWfPArERs 
cause  to  be  done,  or  be  in  any  manner  concerned  in  doing  or  causing  to  be  and 

done,  any  act  whatever,  for  or  towards  the  sending  or  carrying,  or  for  or  to-      pamphlets. 
wards  the  causing  and  procuring  to  be  sent  or  carried,  or  wiu  intent  that  98  o«o.  3,  c  78. 
the  same  should  be  sent  or  earned,  any  newspaper  or  other  such  paper  as  during  the  wr, 
aforesaid,  whether  printed  upon  paper  stamped  or  not  stamped,  out  ofGreat  ^S^xtSSmrSK 


smd  sball  also  be  liable  to  all  other  prosecutions,  pains,  penalties,  forfeitures, 
and  punishments  to  which  such  person  would  have  been  liable  in  case  this 
act  had  not  been  made." 

Sect  22.  "  That  upon  oath  made  before  any  one  justice  of  the  peace,   onosth  that  any 
that  any  yetnon  hath  m  his  possession  any  newspaper  or  other  such  paper  ^^""'^^fiAST^ 
as  aforesaid,  intended  to  be  sent  or  carried  out  of  this  kingdom  during  the  Ef^ttoMY  ^ 
continuance  of  the  war  into  any  country  not  in  amity  with  his  Majesty,  it  ^^^'l^^ln^ 
riiall  be  lawful  for  such  justice  to  summon  the  person  or  persons  in  whose  Majoty,  a  jiutke 
custody  or  possession  the  same  is,  and  examine  such  person  or  persons,  for  °>«y  nimmon  aod 
the  better  mscovery  of  any  other  person  or  persons  mtending  to  send  or  *"°™*"**  P**^* 
carry,  or  to  cause  to  be  sent  or  carried,  or  wno  have  done  or  caused  to  be 
done  any  act  for  or  towards  the  sending  or  carrying  the  same,  or  causing 
die  same  to  be  sent  or  carried  out  of  Great  Britain  into  any  country 
not  in  amity  with  his  Majesty;  and  in  case  any  person  so  summoned  shaU  Pcnalh^  fbr not 
not  submit  to  be  examined  and  answer  all  such  lawful  questions  as  shall  be  ^||^|^^  ^^ 
asked  of  him,  he  shall  forfeit  and  lose  the  sum  of  50/.,  to  be  levied  by 
each  justice  in  the  manner  hereinafter  directed  touching  fines,  forfeitures, 
and  penalties  not  exceeding  the  siun  of  20/.,  and  shall  be  liable  to  be  com- 
mitted in  like  manner,  in  case  the  same  cannot  be  so  levied,  for  the  space 
of  three  months  as  is  hereinafter  [Sect  29]  directed,  in  cases  in  wnich 
such  fines,  forfeitures,  and  penalties  not  exceeding  the  sum  of  20/.,  cannot 
be  levied  for  want  of  sufiicient  distress ;  and  it  shall  be  lawfiil  for  such  jus-  Pwen  to  be  for- 
tice  to  seize  and  take  as  forfeited  to  his  Majesty  all  such  papers.'*  ^ 

Sect  23.  "  That  in  case  any  proprietor  of  any  newspaper  or  other  such  SSeSr*"  nJiL 
paper  as  aforesaid  shall  be  resident  out  of  Great  Britain,  the  name  and  ton  out  S^e^ 
place  of  abode  of  such  proprietor  shall  be  specified  in  such  affidavit  or  aflir-  SjuJJ.'jJdA'ir 
mation  as  are  hereinbefore  required  to  be  made  and  delivered  as  aforesaid."  ^  ^ 

Sect  24.  '  And  whereas  matters  tending  to  excite  hatred  and  contempt  F^'"^  ^  F^^ 
of  the  person  of  his  Majesty  and  of  the  constitution  and  government  estao-  m^  M£tiolum&- 
lished  m  these  kincrdoms,  are  frequently  published  in  newspapers  or  other  t«r,  under  colour 
paper*,  under  colo^  of  having  be^n  <Wed  from  foreign  new^oen  or  other  ^^f%^ 
papers  of  a  like  nature,'  it  is  enacted,  ''That  if  any  person  shall  print  or  paper, fkom aix to 
publish,  or  cause  to  be  printed  or  published,  in  any  newspaper  or  other  such  prifoiuneS^  and  * 
paper  as  aforesaid,  that  shall  be  printed  or  published  in  that  part  of  Great  o^i^er  punfaiunent 
Bntam  caUed  EngUmd,  any  matter  or  thingliaving  such  tendency  as  afore-  J^.""*^ 
said,  as  having  been  previously  printed  or  published  in  some  foreign  paper 
or  print  which  hath  not  been  previously  so  printed  or  published,  such  per- 
son shall,  being  lawfully  convicted  thereof,  oe  committed  to  prison  for  any 
dme  not  exceeding  twelve  nor  less  than  six  months,  and  shall  be  liable  to 
such  other  punishment  as  may  by  law  be  inflicted  in  cases  of  high  misde- 
meanors; and  in  every  proceeding  against  any  person  in  respect  of  his  hav^  Proofofiti  having 
ing  so  printed  or  pubUed  as  aforesaid,  any  such  matter  or  thing  as  afore-  J«5  g*;^ 
said,  it  shall  be  mcumbent  upon  the  person  against  whom  the  proceeding  thedofeodHit. 
shall  be,  to  make  proof  that  the  same  nad  been  previously  printed  and  pub- 
lished in  some  foreign  paper  or  print;  and  in  case  he  shall  fail  so  to  do,  the 
same  shall  be  deemed  and  taken  not  to  have  been  so  previously  printed 
and  published." 

Sect.  25  provides  and  enacts,  "  That  if  such  proof  shall  be  made,  the  if  nidi  moor  be 
publication  respecting  which  such  proceeding  shall  be  had,  shall  neverthe-  2!ttai tobe deem- 
less  be  deemed  and  taken  to  be  of  such  nature  in  the  law  as  the  same  edof  theaunena- 
would  have  been  deemed  and  taken  to  be  if  this  act  had  not  been  made."       Si?e1S^^taforB 

Sect  26.  "  That  from  and  after  forty  days  next  after  the  passing  of  thiJB  thisa^ 
act,  no  person  other  than  a  commissioner  or  officer  of  his  Majesty  s  stamp  '^<">«  ^t  oon- 
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or  otherwise,  in  anv  proceeding  against  the  defendants,  save  only  in  that  pro-     if  bwspapbrs 
ceeding  in  which  the  discovery  is  made."  and 

Sect.  29.  "  That  all  fines,  penalties,  and  forfeitures,  by  this  act  imposed,  pamphlets. 
which  shall  exceed  the  sum  of  twenty  pounds,  shall  (except  where  this  act  38  Geo  3,  c  78. 
hath  otherwise  directed,  [see  ante^  Sect.  22]  be  recovered  by  action  of  debt,  Recovery  and  ap- 
bill,  plaint,  or  information,  in  any  of  his  Majesty's  Courts  of  record  at  West-  P^'**'  "  !*"*■*" 
minster,  or  the  courts  of  great  session  in  the  principality  of  Wales  (a),  or  the 
courts  of  the  counties  palatine  of  Chester,  Lancaster,  and  Durham,  or  in  the 
Court  of  Session,  or  Court  of  Exchequer  in  Scotland,  as  the  case  shall  require, 
wherein  no  essoign,  privilege,  protection,  wager  of  law,  or  more  than  one 
imparlance  shall  be  allowed ;  and  that  all  fines,  penalties,  and  forfeitures  by 
this  act  imposed,  which  shall  not  exceed  the  sum  of  twenty  pounds,  shall  on 
proof  upon  oath  of  the  ofience  before  any  justice  of  the  peace  of  the  county, 
riding,  stewartry,  city,  or  place,  where  the  offence  shall  be  committed,  be 
levied  by  distress  and  sale  of  the  offender's  goods  and  chattels,  by  warrant 
imder  the  hand  and  seal  of  such  justice,  rendering  the  overplus,  if  any,  on 
demand,  af\er  deducting  the  charges  of  such  distress  and  sale  to  the  person 
whose  goods  and  chattels  have  been  so  distrained  and  sold;  and  for  want  of 
sufficient  distress,  such  justice  is  hereby  required,  in  all  cases  where  no  par- 
ticular time  of  commitment  is  hereinbefore  directed,  to  commit  such  offen- 
der to  the  common  gaol  of  the  county,  riding,  stewartry,  city,  or  place, 
where  the  offence  shall  have  been  committed,  for  any  time  not  exceeding 
three  months ;  and  the  money  arising  by  all  such  fines,  penalties^  and  for- 
feitures, when  recovered,  shall  be,  as  to  one  moiety  thereof,  to  and  for  the 
use  of  our  sovereign  lord  the  King,  his  heirs  and  successors,  and  as  to  the 
other  moiety  thereof,  to  and  for  the  use  of  such  person  who  shall  inform  or 
sue  for  the  same,  except  in  such  cases  in  which  the  application  thereof  is 
otherwise  directed  by  this  act." 

Sect.  30.  "  That  no  order  or  conviction  made  in  pursuance  of  this  act  by  No  order  or  coo- 
any  justice  of  the  peace,  shall  be  removed  by  certiorari,  advocation,  or  sus-  J^'bew^JveS'into 
pension,  out  of  the  county,  riding,  stewartry,  or  place,  wherein  such  order  or  any  Court,  or  Uie 
conviction  shall  be  made,  into  any  Court  whatever;  and  that  no  writ  of  cer-  2SSu^*°"  •«!«- 
tiorarij  advocation,  or  suspension,  shall  supersede  execution,  or  other  pro- 
ceedings, upon  any  such  order  or  conviction,  but  that  execution  and  other 
pTocecNiings  shall  be  had  thereupon,  any  such  writ  or  writs,  or  allowance 
thereof,  notwithstanding." 

Sect.  31  provides  and  enacts,  "  That  nothing  in  this  act  contained  shall  Act  to  entend  to 
be  construed  to  extend  to  that  part  of  Great  Britain  called  Scotland,  save  ^jg^^g^*^?' 
and  except  so  much  thereof  as  relates  to  the  printing  or  publishing  news- 
papers, or  such  other  papers  as  aforesaid,  upon  paper  not  duly  stamped,  and 
so  much  thereof  as  relates  to  the  taking  and  receiving  into,  and  keeping  in 
the  custody  of  any  person,  any  such  newspapers  or  other  papers  not  duly 
stamped,  and  to  the  sending  or  carr3ring  newspapers  or  other  such  papers 
as  aforesaid  out  of  Great  Britain,  and  to  the  summoning  and  examining 
persons  for  the  discovery  of  such  persons  as  are  concerned  in  so  sending  or 
carrying  the  same,  and  the  seizing  and  taking  the  same  as  forfeited." 

The  55  Geo.  III.  c.  185,  imposes  a  duty  on  every  newspaper,  or  paper  DutJetoo 
containing  public  news,  intelligence,  or  occurrences,  printed  in  Great  Britain,  P***"*  **^ 
to  be  dispersed  and  made  public ;  that  is  to  say,  for  every  sheet,  half  sheet, 
or  other  piece  of  paper,  .whereof  the  same  shall  consist,  the  sum  of^d. 

The  same  act  imposes  a  duty  on  pamphlets,  or  books,  or  papers  com-  Pamphlets, 
monly  so  called,  printed  and  published  in  Great  Britain,  containing  one  whole 
sheet,  and  not  exceeding  eight  sheets,  in  octavo,  or  any  lesser  page,  or  not 
exceeding  twelve  sheets  in  quarto,  or  twenty  sheets  in  folio,  for  every  sheet 
of  any  kind  of  paper  contained  in  one  copy  thereof,  of  3«. 

And  all  parts  or  numbers  of  any  book,  or  literary  work,  published  in  parts 
or  numbers,  exceeding  one  whole  sheet,  but  not  exceeding  eight  sheets  in 
octavo,  or  any  lesser  page,  or  not  exceeding  twelve  sheets  in  quarto,  or 
twenty  sheets  in  folio,  shall  be  deemed  pamplilets. 

(a)  The  Welsh  jurisdiction  is  abolished  by  the  I  Wm.  IV.  c.  70.  See  post,  SBbIcS, 
Vol.  V. 


paper  of  the  persons  to  whom  the  discount  of  4/.  per  centum  shall  be  allowed,     newsp  apbrs 
And  if  any  person  or  persons  shall  print,  or  cause  or  procure  to  be  printed,  and 

any  newspaper,  or  paper  containing  public  news,  intelligence,  or  occurrences,     pamphlets. 
without  printing  thereon  the  fiill  price  at  which  the  same  is  to  be  sold,  or  MOea3,&i8ft. 
shall  sell  or  eiroose  to  sale  any  such  paper  or  newspaper  at  any  greater  Prtn  <>^>^*^^ 
price  than  shall  be  printed  thereon,  or  shall  print,  or  cause  or  procure  to  Sd'tSmm. 
oe  printed,   on  any  such  paper  or  newspaper  which  shall  be  stamped  ornktioo,  and 
with  the  stamp  eniressine  the  larger  discount,  any  price  exceeding  tnat  '^^^^^iSL 
in  respect  of  whicn  the  larger  discount  is  hereby  directed  to  be  alKiwedy  S^       P"»»**F 
<Mr  shflil  sell  or  expose  to  sale  any  such  paper  or  newspaper  so  stamped 
aa  last  mentioned,  at  or  for  any  price  exceeding  that  in  respect  of  which  the 
larger  discount  is  hereby  directed  to  be  allowed,  the  person  or  peraons  so 
o^nding  shall,  for  every  such  paper  or  newspaper  so  printed  or  sold,  or  ex- 
posed to  sale  as  aforesaid,  contrary  to  the  intent  ana  meaning  of  this  act, 
ficnrfeit  the  sum  of  20/." 

The  Stat  60  Geo.  III.  c.  9,  is  intituled  An  Act  to  subject  certain  puln 
iicoHons  to  the  duOe*  of  stamps  upon  newspapers^  and  to  make  other  regular 
UcnsfoT  restraining  the  tdmses  arising  from  the  publication  of  blasphemous 
and  seditious  Ubeu ;  after  reciting,  that,  '  Whereas  pamphlets  and  print* 
ed  papers,  containing  observations  upon  public  events  and  occurrences, 
tenoing  to  excite  hatred  and  contempt  of  the  government  and  constitution 
of  these  realms,  as  by  law  establisheo,  and  also  vilifying  our  holy  religion, 
have  lately  been  pubUshed  in  neat  numbers,  and  at  very  small  prices,  and 
it  is  expeoient  that  the  same  snould  be  restrained,'  sect  1  enacts,  "  That  certain  printed 
frovn  and  after  ten  days  after  the  passing  of  this  act,  [December  30,  1819],  ^'^P'^^'^J^ 
an  pamphlets  and  papers  containing  any  public  news,  intelligence,  or  occui^  SSeSI^di^ee 
rences,  or  any  remarks  or  observations  thereon,  or  upon  any  matter  in  upon  newipapen» 
chmGk  or  state,  printed  in  any  part  of  the  united  kingdom  for  sale,  and  pub-  ^jJ^tfaMii  o<^ 
Uahed  periodically,  or  in  parts  or  numbers,  at  intervals  not  exceeding  twen- 
ty-six days  between  the  publication  of  any  two  such  pamphlets  or  papers, 
parts  or  munbers,  where  any  of  the  said  pamphlets  or  papers,  parts  or  num- 
bers respectively,  shall  not  exceed  two  sheets,  or  shall  be  published  for  sale 
for  a  less  sum  tnan  ^d,  exclusive  of  the  duty  by  this  act  imposed  thereon, 
shall  be  deemed  and  taken  to  be  newspapers  within  the  true  intent  and 
meaiiftig  of*  the  stats.  38  Geo.  III.  c.  78,  55  Geo.  III.  c.  80,  55  Geo.  III.  c.  38Geo.s,  c78, 
185,  56  Geo.  III.  c.  56,  "  and  all  other  acts  of  Parliament  in  force  relating  to  ASOeo.  3,  c.  8», 
newspapers,  and  be  subject  to  such  and  the  same  duties  of  stamps,  with  such  mgco^  s!  &  sef* 
and  the  same  allowances  and  discounts,  as  newspapers  printed  in  Crreat  «m1  all  other  acts 
Britain  and  Ireland  respectively  now  are  subject  imto,  unaer  and  by  virtue  S^S"***^ 
ai  the  said  recited  acts  of  Parliament,  and  shall  be  printed,  published,  and 
distributed  under  and  subject  to  all  such  and  the  like  rules,  regulations,  re- 
strictions, provisions,  penalties  and  forfeitures,  as  are  contained  in  the  said 
recited  acts  or  either  of  them,  or  in  any  other  act  or  acts  of  Parliament  now 
in  force  in  Great  Britain  or  Ireland  respectively,  relating  to  newspapers 
printed,  published,  dispersed,  or  made  public  in  the  united  kingdom ;  and 
uie  said  recited  acts  of  Parliament,  and  all  other  acts  of  Parliament  now  in  Such  ectt  i^Buoe^ 
force  in  Great  Britain  or  Ireland  respectively,  relating  to  the  printing,  pub-  ****>  tolwinfofce* 
lislnng,  dispersing,  or  making  public  m  Great  Britain  or  Ireland  respective- 

a,  any  newspapers,  or  containing  any  regulations  relating  thereto,  and  all 
e  Clauses,  provisions,  regulations,  restrictions,  penalties,  and  forfeitures 
dierein  respectively  contained,  and  in  force  at  the  passing  of  this  act,  shall 
(except  where  the  same  may  be  altered  by  this  act,)  be  applied  and  put  in 
force  in  relation  to  all  such  pamphlets  and  printed  papers  aforesaid,  as 
fiiDy  and  effectually  as  if  all  such  clauses,  provisions,  regulations,  restric- 
tions, penalties,  and  forfeitures,  were  respectively  severaUy  and  separately 
re-enacted  in  and  made  part  of  this  act;  and  the  said  recited  acts,  and  aU 
other  such  acts  of  Parliament  as  aforesaid,  and  this  act,  shall,  as  to  all  ihe 
purposes  of  carrying  this  act  into  execution,  be  construed  as  one  act" 

Sect.  2.  "  That  no  quantity  of  paper  less  than  a  quantity  equal  to  twen-  what  quantity  of 
ty-one  inches  in  length  and  seventeen  inches  in  breadth,  in  whatever  way  gpej^tobedean- 
or  form  the  same  may  be  made  or  may  be  divided  into  leaves,  or  in  what- 
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kingdom,  and  his  or  her  sureties  in  a  like  sum  in  the  whole,  conditioned     newspapers 

that  such  printer  or  publisher  shall  pay  to  his  Majesty,  his  heirs  and  succes-  and 

•on,  every  such  fine  or  penalty  as  may  at  any  time  be  imposed  upon  or  ad-      pamphlets. 

judffed  against  him  or  her,  by  reason  of  any  conviction  for  printing  or  pub-  60  Geo.  3.  c  9. 

liahmg  any  blasphemous  or  seditious  libel,  at  any  time  after  the  entering 

into  such  recognizance,  or  executing  such  bond ;  and  that  every  person  who 

ahall  print  or  first  publish  any  such  newspaper,  pamphlet,  or  other  paper, 

without  having  entered  into  such  recognizance,  or  executed  and  delivered  such 

bond  with  such  sureties  as  aforesaid,  shall,  for  every  such  offence,  forfeit  the  Penalty  m. 

sum  of  20^."  See  also  the  amount  increased  by  1  Wm.  IV.  c.  TSfpost,  905. 

Sect  9.  "  That  in  every  case  in  which  any  surety  or  sureties  in  any  such   If  suxeticiiwy  any 
recognizance  or  bond  shafl  have  been  re<juired  to  pay,  and  shall  have  paid  £!ftrhidh^iiley^ 
the  whole  or  any  part  of  the  sum  for  which  he,  she,  or  they  shall  have  be-  bound,  or  become 
come  surety;  or  in  case  any  such  surety  or  sureties  shall  become  bankrupt,  Jjjj£SJ|e" ot '^ 
or  be  discharged  under  any  insolvent  act ;  then  and  in  every  such  case  tne  bond  with  sure- 
person  for  whom  such  surety  or  sureties  shall  have  been  bound,  shall  not  ties,  to  be  given. 
print  or  publish  any  newspaper  or  pamphlet,  or  other  paper  aforesaid,  until 
ne  or  she  shall,  upon  being  requirea  so  to  do  by  the  commissioners  of  stamps 
for  Great  Britain  and  Ireland  respectively,  have  entered  into  a  new  recog- 
nizance, or  executed  a  new  bond,  with  sufficient  sureties,  in  the  manner  and 
to  the  amount  aforesaid ;  and  in  case  he  or  she  shall  print  or  publish  any 
such  newspaper  or  pamphlet,  or  other  paper  aforesaid,  without  having  en- 
tered into  such  new  recognizance,  or  executed  such  new  bond  as  aforesaid^ 
haidng  been  required  so  to  do  as  aforesaid,  he  or  she  shall  forfeit,  for  every  Penai^aor.. 
such  offence,  the  stun  of  20/."     See  the  1  Wm.  IV.  c.  73,  posiy  905. 

Sect  10.  "  That  if  any  surety  or  sureties  shall  be  desirous  of  withdraw^  SuietietmAywiih^ 

ine  from  such  recoeiiizance  or  bond,  it  shall  and  may  be  lawful  to  and  for  ^'^  ^"^^  recog- 
!_•  ^L  A     J  •  •        J       4.     J       '  •  A.'       '  -^^         niwnceupon 

him  or  them  so  to  do,  upon  givmg  twenty  days  previous  notice  m  wntmg  giving  nouoe. . 

to  the  said  commissioners  of  stamps  respectively,  or  to  the  distributor  H 
stamps  of  and  for  the  district  where  the  printer  or  publisher  for  whom  he  or 
»they  is  or  are  surety  or  siureties  shall  reside,  and  also  to  such  printer  or 
publisher ;  and  that  in  any  such  case,  every  such  surety  or  sureties,  from  and 
after  the  expiration  of  such  notice,  shall  not  be  liable  upon  the  said  bond  or 
recognizance^  other  than  and  except  for  any  penalty  or  penalties  before  that 
time  imposed  or  incurred,  and  for  which  he  or  they  would  otherwise  have 
been  liable  imder  the  said  recognizance  or  bond ;  and  that  then  and  in.eTery  New  recognisance 
such  case,  the  person  for  whom  such  surety  or  sureties  shall  have  been  *o  *»  entered  into, 
bound,  shall  not  print  or  publish  any  newspaper  or  pamphlet,  or  other  pa- 
per aforesaid,  imtil  he  or  she  shall  have  entered  into  a  new  recognizance,. or 
executed  a  new  bond,  with  sufficient  sureties,  in  the  manner  and  to  the 
amount  aforesaid ;  and  in  case  he  or  she  shall  print  or  publish  any  such 
newspaper  or  pamphlet,  or  other  paper  aforesaid,  without  having  entered 
into  such  new  recognizance  or  bond  as  aforesaid,  he  or  she  shall,. for  every  penalty  soi> 
such  offence,  forfeit  the  sum  of  20/." 

3ect  11.  '*  That  no  such  bond  as  aforesaid  shall  be  subject  or  liable  to  Bonds  flree  ftom 
any  stamp  duty ;  any  thing  in  any  act  or  acts  of  Parliament  to  the  contrary  ■*■"?  *"*y* 
notwithstanding." 

Sect  12.  ''  That  lists  of  all  the  recognizances  which  shall  have  been  Lbtsofrecogn)- 

entered  into  in  the  respective  Courts  of  Exchequer  in  England,  Scotland,  or  "■JSJ^**  "•'j^ 

Ireland,  shall,  four  times  in  each  year,  be  transmitted  to  the  commissioners  tfe-enoritampe, 

manacnnir  the  stamp  duties  in  Great  Britain  and  Ireland  respectively*  as  {"  ^ng^*?***  ^'i 
xu  1.      u     *i>  A-         m  J-  u  •  •      land,  and  Ireland 

the  case  may  be,  by  the  respective  oincers  recording  such  recoffnizances  in  respectively. 

such  respective  Courts;  and  all  bonds  executed  under  the  provisions  of  this 

act,  shall,  within  ten  days  at  the  furthest  afler  the  execution  thereof,  be 

transmitted  to  the  said  commissioners  respectively,  by  the  justices  of  the 

peace  to  whom  the  same  shall  have  been  respectively  delivered." 

Sect  13.  '  And  whereas  the  printer  orpublisherofany  newspaper,  and  of  Reasons  for  pai 
any  pamphlet  and  paper  hereby  enacted  to  be  deemed  and  taken  to  be  a  news-  ^  ^^^  enact* 
paper,  will,  after  the  passing  of  this  act,  be  bound,  under  and  by  virtue  of  the  "*^^ 
provisions  contained  in  the  said  acts  made  and  passed  in  the  thirty-eighth  and 
mty-fifrh  years  of  his  Majesty's  reign  respectively,  to  deliver  to  Uie  com- 
missioners of  stamps  in  Great  Britain  and  Ireland  respectively,  or  some 
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or  recovered  before  any  justices  of  the  peace,  for  any  such  penaltieB  incurred     newspapers 
in  any  one  day;  any  thing  in  this  act  or  any  other  acts  oi  Parliament  con-  and 

tained  to  tiie  contraiy  notwithstanding."  pamphlets. 

Sect  18.  **  That  it  shall  be  lawful  for  any  two  or  more  justices  of  the  60Geo.s,  c.9. 
peace,  in  all  cases  in  which  they  are  authorized  to  hear  and  determine  any  Twojustk^may 
o^nce  or  offences  which  shall  be  committed  against  this  act,  or  any  other  ^^•'™*°«  "*"" 
act  or  acts  of  Parliament  which  are  by  this  act  required  to  be  construed 
therewith  as  part  thereof,  upon  information  exhibited  or  complaint  made  in 
that  behalf,  within  three  months  after  any  such  offence  committed,  to  sum- 
mon the  party  accused,  and  also  the  witnesses  on  either  side ;  and  upon  the 
appearance,  or  contempt  of  the  party  accused  in  not  appearing,  to  proceed  Eumination 
■to  the  examination  of  tne  witness  or  witnesses  upon  oatn,  (which  oath  they  "P°"  °^^ 
are  hereby  empowered  to  administer),  and  to  ^ve  judgment  for  the  penalty 
or  penalties  incurred ;  and  in  case  the  party  shall  not  immediately  pay  the  Party  not  payiog 
■aid  penalty  or  penalties,  to  commit  the  offender  to  prison,  there  to  remain  P^^^^y* 
for  any  time  not  exceeding  six  months,  unless  such  pecimiary  penalty  or  impriioDrocnt. 
penalties  shaU  be  sooner  paid  and  satisfied;  and  if  any  party  shall  find 
liiinself  or  herself  aggrievea  by  the  judgment  of  any  such  justices,  then  he, 
she,  or  they  may,  upon  giving  security  to  the  amount  or  value  of  the  penal-  Appeal  upon  iecu> 
-ty  or  penalties  adjudge^  together  with  such  costs  as  may  be  awaraed  in  ^^Tf' 
eaae  such  judgment  snail  be  affirmed,  appeal  to  the  justices  of  the  peace  at 
the  next  quarter  or  general  sessions  of  the  peace  for  the  county,  riding,  dir 
yiflion,  or  place  wherein  such  offence  shall  oe  committed,  who  are  hereby 
empowered  to  summon  and  examine  witnesses  upon  oath,  and  finally  to  hear 
and  determine  the  same;  and  in  case  the  judgment  shall  be  afimned,  it 
shall  be  la¥rful  for  such  justices  to  order  the  person  or  persons  makin?  such 
appeal,  to  pay  such  costs  occasioned  by  such  appeal,  as  to  them  shall  seem 
meet ;  provided  nevertheless,  that  it  shall  and  may  be  lawfid  for  the  said  Juttices  may  miti- 
respective  justices,  where  they  shall  see  cause,  to  mitigate  or  lessen  any  a*'*!*"**^*"* 
sucn  penalty  or  penalties,  in  such  manner  as  they  in  their  discretion  shaU 
think  fit;  the  reasonable  costs  and  charges  of  the  officers  or  informers  being  aikmiog  ooata. 
always  aQowed  over  and  above  such  mitigation ;  and  so  as  such  mitigation 
does  not  reduce  the  penalty  to  less  than  one-fourth  part  thereof,  over  and 
above  the  said  costs  and  charges." 

Sect  19.  **  That  if  any  person  shall  be  summoned  as  a  witness  to  give  Pmooa  mimmon- 
evidence  before  such  justices  of  the  peace,  touching  any  such  offence,  either  jj^ijjjf^^jj^  "^ 
on  the  part  of  the  prosecutor  or  of  tne  person  or  persons  accused,  and  shall 
n^lect  or  refuse  to  appear  at  the  time  and  place  to  be  for  that  purpose  ap- 
pomted,  without  a  reasonable  excuse  for  such  his  or  her  neglect  or  refusal, 
to  be  allowed  of  by  the  justices  before  whom  the  prosecution  shall  be  de- 
pending, or  appearing  shall  refuse  to  give  evidence,  then  every  such  person 
shall  forfeit,  for  every  such  offence,  any  sum  not  exceeding  20/.,  to  be  levied  Penalty, 
and  paid  in  such  manner  and  by  such  means  as  is  in  this  act  directed  as  to 
other  penalties." 

Sect  20.  "  That  the  justices  before  whom  any  offender  shall  be  convict-  Form  of  convic- 
ed  as  aforesaid,  shall  cause  the  said  conviction  to  be  made  out  in  the  man-  ^^^' 
ner  and  form  following,  or  in  any  other  form  of  words  to  the  like  effect,  mu- 
tatis mutandia;  that  is  to  say — 

County  of ,  \      BE  it  remembered.  That,  on      ,  at      ,  J»  B.  of      ,  cmu  dufy 

to  wit         /  eonvieted  before  tu,  of  hia  Majesty's  Justices  of  the  peace 

for  ,  m  pursuance  of  an  act  passed  in  the  sixtieth  year  of  the  reign  of  his  Ma- 
jeety  king  George  the  Third,  intituled  An  Act  [title  of  this  act]  ;  fw  that  the  said  A^. 
on  the  day  of         now  last  past,  did  [here  state  the  offence  as  the  case  may 

happen  to  be],  contrary  to  the  form  <f  the  statute  in  that  case  made  and  provided; 
far  which  thence  we  do  adjudge  that  the  said  A,  B,  hath  forfeited  the  sum  of  ; 
and  [If  the  justices  mitigate  the  penalty]  which  sum  of  we  do  hereby  nuti- 

gate  to  the  sum  of  Given  under  our  hands  and  seals,  this        day  qf       ." 

Sect  21  enacts,  "  That  no  order  or  conviction  made  in  pursuance  of  this  No  certiorari,  &c. 
act  by  any  justices  of  the  peace,  shall  be  removed  by  certiorari,  advocation, 
or  suspension,  into  any  Court  whatever;  and  that  no  writ  of  certiorari,  ad- 
vocation, or  suspension,  shall  supersede  execution  or  other  proceedings  upon 
any  such  order  or  conviction,  but  that  execution  and  other  proceedings  snail 
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shall  be  paid  into  the  receipt  of  the  exchequer  at  Westminater  and  Dublin 
respectively,  and  shall  be  carried  to  and  made  part  of  the  consolidated  fund 
of  the  united  kingdom  of  Great  Britain  and  Ireland." 

Sect.  26  provides  and  enacts,  "  That  nothing  in  this  act  shall  extend  to 
acts  of  Parbament,  proclamations,  orders  of  council,  forms  of  prayer  and 
thanksgiving,  and  acts  of  state,  ordered  to  be  printed  by  his  Majesty,  his 
heirs  or  successors,  or  his  or  their  sufficient  and  authorized  officer;  or  to 
anv  printed  votes  or  other  matters  by  order  of  either  house  of  Parliament;  or 
to  Looks  commonly  used  in  the  schools  of  Great  Britain  or  Ireland,  or  books 
or  papers  containing  only  matters  of  devotion,  piety,  or  charity;  or  daily 
accounts;  or  bills  of  goods  imported  and  exported;  or  warrants  or  certifr* 
cates  for  the  delivery  of  goods;  and  the  weekly  bills  of  mortality;  or  to  pa* 
pers  containing  any  lists  of  prices  current,  or  of  the  state  of  the  markets, 
or  any  account  of  the  arrival,  sailing,  or  other  circumstances  relating  to 
merchant  ships  or  vessels;  or  of  any  other  matter  wholly  of  a  commercial 
nature;  provided  such  bills,  lists,  or  accounts,  do  not  contain  any  other 
matter  than  what  hath  been  usually  comprised  therein ;  or  to  the  printers  or 
publishers  of  the  foregoing  matters,  or  any  or  either  of  them." 

Sect  27  provides  and  enacts,  "  That  nothing  in  this  act  contained  shall 
extend  or  be  construed  to  extend  to  charge  with  stamp  duties  any  work 
reprinted  and  republished  in  parts  or  numbers,  whether  such  work  shall  be 
wholly  reprinted,  or  shall  be  republished  in  an  abridged  form ;  provided 
that  the  work  so  reprinted  and  republished  shall  have  been  first  printed  and 
published  two  years  at  the  least  previous  to  such  reprinting  and  republican 
tion ;  and  provided  the  said  work  was  not  first  published  in  parts  or  numbers." 

Instead  of  making  allowances  on  the  cancelling  of  newspapers  remaining 
unsold,  as  now  used,  there  shall  be  an  abatement  made  to  every  person  who 
shall  pay  at  one  time  for  newspaper  stamps  10/.  or  upwards,  after  the  rate 
of  4/.  in  the  100/.     29  Geo.  III.  c.  50,  s.  7,  8. 

By  the  1  Wm.  IV.  c.  73,  s.  2,  reciting,  *  And  whereas  by  a  certain  other 
act  passed  in  the  60th  year  of  his  late  Majesty  king  George  the  Third,  in- 
tituled, An  Act  to  subject  certain  publicationt  to  the  duties  of  stamps  upon 
newspapers,  and  to  make  other  reffulaiions  for  restraining  the  abuses  arising 
from  the  publication  of  blasphemous  and  seditious  libels,  certain  provisions 
were  made  for  preventing  any  person  from  publishing  any  newspaper  or 
pam{)hlet,  or  other  paper  of  the  aescription  therein  mentioned,  without  first 
entering  into  a  recogmzance  or  giving  a  bond,  with  sureties,  in  manner  and 
to  the  amoimt  therem  specified,  for  securing  the  payment  of  fines  upon  con- 
victions for  libels :  and  whereas  it  is  expedient  to  increase  the  amount  of 
such  recognizances  and  bonds,  and  to  extend  the  same,  for  the  purpose  of 
securing  uie  pa3rment  of  damages  and  costs  that  may  be  incurred  oy  actions 
at  law  for  libels  published  in  such  newspapers,  pamphlets,  or  other  papers 
as  aforesaid;'  be  it  therefore  enacted,  ''  That  the  amount  of  such  recogni- 
zances and  bonds,  in  all  cases  whenever  it  shall  be  hereafter  necessary,  ac- 
cording to  the  provisions  of  the  said  act,  to  enter  into  any  new  recognizance 
or  bond,  shall  be  extended  to  the  sum  of  400/.  for  the  pnncipal,  and  the  like 
sum  for  the  sureties,  in  any  such  new  recognizances,  and  to  tne  sum  of  300/. 
for  the  principal,  and  the  like  sum  for  the  sureties,  in  any  such  new  bond; 
and  that  the  conditions  of  such  new  recognizances  and  bonds  respectively 
shall  extend  to  secure  the  payment  of  damages  and  costs  to  be  recovered  in 
actions  for  libels  published  in  such  newspapers,  pamphlets,  or  other  papers, 
as  well  as  to  secure  the  payment  of  fines  to  his  Majesty  upon  such  convic- 
tions as  aforesaid;  and  that  all  the  clauses  and  provisions  in  the  said  last- 
mentioned  act  contained,  relating  to  the  recognizances  and  bonds  therein 
mentioned,  shall  be  applicable  and  extend  to  such  new  recognizances  and 
bonds  as  are  herein  directed  to  be  taken  and  made." 

Sect.  3  enacts,  **  That  if  any  plaintiff,  in  any  action  for  libel  against  any 
editor,  conductor,  or  proprietor  of  such  newspaper,  pamphlet,  or  other  paper 
as  aforesaid,  shall  maxe  it  appear  by  affidavit  to  his  Majesty's  Court  of  Ex- 
chequer that  he  is  entitled  to  nave  execution  against  the  defendant  upon  any 
judgment  in  such  action,  but  that  he  has  notbeen  able  to  procure  satisfac- 
tion by  writ  of  execution  against  the  goods  and  chattels  of^such  defendant, 
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afore-mentioned;  and  every  person  so  seizing  or  apprehending  such  o^     newspapers 
fender,  and  carrying  him  or  her  before  such  justice  of  tne  peace  as  aforesaid,  and 

shall,  upon  conviction  of  every  such  offender,  and  producmg  a  certificate  of  pamphlets 
such  conviction,  under  tlie  hand  of  such  justice  (which  certificate  such  jus- 
tice is  hereby  required  to  give,  without  fee  or  reward  to  be  taken  for  the 
same)  be  entitled  to  the  reward  of  20«.,  to  be  paid  by  the  receiver-general 
of  his  Majesty's  stamp  duties."  And  see  stat  38  Geo.  III.  c.  78,  s.  18,  19, 
ante,  894. 

No  newspaper  shall  be  printed  on  a  paper  exceeding  thirty-two  inches  in   Siseofnewspa- 
length  and  twenty-two  incnes  in  breadth.  44  Geo.  III.  c.  98,  s.  22;  but  see  **"* 
now  the  6  Geo.  IV.  c.  119,  s.  1,  infra. 

By  the  6  Geo.  IV.  c.  119,  intituled  An  Act  to  allow  newspaper*  to  he  Ne«qiapen  mmy 
printed  upon  paper  of  a  larger  tize  than  is  now  allowed;  and  to  reduce  the  ^P^^^  Sli*" 
itamp  duties  now  payable  upon  supplements  to  newspapers  and  other  pa- 
pers  in  Great  Britain;*  passed  5th  July,  1825;  reciting  that  '  Whereas  it 
18  expedient  to  remove  the  restrictions  which  prevent  the  printing  of 
newspapers  upon  paper  not  exceeding  thirty-two  inches  in  leneth  and 
twenty-two  inches  in  breadth:  and  whereas  it  is  expedient  to  al&w  sup- 
plements to  newspapers  containing  advertisements  only  to  be  printed 
and  published  subject  to  a  stamp  duty  not  exceeding  one  half  of  the  stamp 
duties  now  payable  on  newspapers,  and  to  allow  papers  not  containiiu^ 
public  news,  intelligence,  or  occurrences,  but  containing  only  or  principsf 
ly  advertisements,  to  be  printed  and  published  periodically,  subject  to  a  like 
j^uced  stamp  duty;'  Sect  1  enacts,  "That  from  and  after  the  commence- 
ment of  this  act,  any  newspaper,  or  paper  containing  public  news,  intelli- 
gence, or  occurrences,  shall  and  may  ne  printed  and  published  in  Great 
Britain  upon  any  single  sheet  or  piece  of^  paper  duly  stamped,  although 
such  sheet  of  paper  shall  exceed  thirty-two  inches  in  length  and  twenty- 
two  inches  in  breadth,  and  whatever  size  such  sheet  or  piece  of  paper  may 
be;  and  it  shall  be  lawful  for  the  commissioners  of  stamps,  and  they  are 
hereby  authorized  and  directed,  when  thereimto  required,  to  mark  and 
stamp  any  such  single  sheet  or  sheets,  or  piece  or  pieces  of  paper,  to  be 
used  for  printing  thereon  any  newspaper  or  other  paper  containing  public 
news,  intelligence,  or  occurrences,  although  such  sheet  or  sheets,  or  piece  or 
pieces  of  paper,  shall  respectively  be  of  a  lareer  size  than  thirty-two  inches 
m  length  and  twenty-two  inches  in  breadth ;  any  thing  contained  in  any 
act  or  acts  of  Parliament  to  the  contrary  notwithstanding." 

Sect  2.  ''  That  from  and  after  the  commencement  of  this  act,  there  shall  Duty  on  lupple- 
be  raised,  levied,  collected,  and  paid  in  Great  Britain,  unto  his  Majesty,  his  "»«"^  ^^if*" 
heirs  and  successors,  for  and  in  respect  of  the  articles,  matters,  and  things  fol-  p^^'noc  con- 
lovring,  the  several  stamp  duties  or  sums  of  money  following;  that  is  to  say,  wning  n«w>- 
for  every  supplement  to  any  newspaper,  or  paper  containing  public  news,  in- 
telligence, or  occurrences  printed  m  Great  Britain,  such  supplement  con- 
taimng  advertisements  only,  (that  is  to  say),  for  every  sheet,  half  sheet,  or 
other  piece  of  paper  on  wmch  such  supplement  shall  be  printed,  the  sum  of 
two  pence ;  and  for  every  paper  printed  in  Great  Britain,  weekly  or  oftener, 
or  at  intervals  not  exceeding  twenty-six  dajrs,  containing  only  or  principal- 
ly advertisements,  and  not  containing  any  public  news,  intelligence,  or 
occurrences,  for  every  sheet,  half  sheet,  or  other  piece  of  paper,  the  sum 
of  two  pence." 

Sect  3.  "  That  the  duties  hereby  granted  shaU  be  under  the  care  and  ma-  Dutiei  under  ma- 
nagement of  the  commissioners  of  stamps  in  Great  Britain ;  and  the  said  com-  ^j^J"*  ^com- 
missioners, or  the  major  part  of  them,  are  hereby  empowered  and  required  to  ttampc 
provide  and  use  proper  and  sufficient  plates,  stamps,  or  dies  for  marking,  ex- 
pressing, and  denoting  the  duties  hereby  granted,  and  to  alter  and  renew 
such  plates,  stamps,  or  dies,  from  time  to  time,  as  occasion  shall  require, 
and  also  to  employ  such  officers  and  persons  under  them,  and  to  do  all  such 
other  acts  and  things  as  shall  be  thought  necessary  or  expedient  for  effec- 
tually raising  and  collecting  the  several  duties  hereby  granted,  and  for 
putting  this  act  into  execution,  in  the  like  and  in  as  full  and  ample  manner 
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die  as  aforesaid,  with  intent  to  defraud  his  Majesty,  his  heirs  or  successors,     newspapers 
of  any  of  the  duties  by  this  act  granted,  or  any  part  thereof;  or  if  any  per-  and 

son  shall  utter  or  sell,  or  expose  to  sale,  any  paper  having  thereupon  ihe     pamphlets. 
impression  of  any  such  forged  or  counterfeited  plate,  stamp,  or  die,  or  part  6  Qw.  4,  c.  lis. 
of  any  plate,  stamp,  or  die,  or  any  such  forged  or  coimterfeited  impression,  Uttering  papen 
or  part  or  resemolance  of  impression  as  aforesaid,  knowing  the  same  re-  T[j*'*"5?? 
spectively  to  be  forged,  counteneited,  or  resembled;  or  if  any  person  shall  '     **** 
privately  and  secretly  use  any  plate,  stamp,  or  die  which  shall  have  been  so 
provided,  made,  or  used  as  aforesaid,  with  intent  to  defraud  his  Majesty, 
nis  heirs  and  successors ;  then  every  person  so  offending,  and  every  ]>erson 
knowingly  and  wilfully  aiding,  abetting,  or  assisting  any  person  or  persons 
in  committing  any  such  offence  as  aforesaid,  and  being  thereof  lawfiilly 
convicted,  shiul  be  adjudged  guilty  of  felony,  and  shall  suffer  death  as  a  fe-  Douh.* 
Ion,  without  benefit  of  clergy." 

Sect  7.  "  That  this  act  shall  commence  and  take  effect,  as  to  all  matters  Commencement 
and  things  therein  contained,  from  and  immediately  after  the  5th  day  of     *^ 
July,  1825." 

.\s  to  the  Forgery  of  the  Stamps,  &c.  on  Newspapers.    See  1  Wm.  IV.  c.  Forgery  of  itamps, 
66,  tit  JForgerp,  Vol.  II.  ^ 


tNTfgfit,  €18  to  What  IS,  see  ^(me^  Vol.  V. — To  constitute 
Burglary  the  entry  must  be  in  the  Night,  see  iSutglatgy 
Vol.  I.  p.  527. 

W^t  WiaVkm.  See  J£bt%  IDtoppers^  Vol.  II. ;  FagrantSt 
Vol.  V. 


Wobltnun.    See  ^eers,  Vol.  V. 


INTon-compos.    See  Uunatto,  ante,  Vol.  Ill 


Won-cottformfets.    See  Btssentm,  Vol.  I. 


[13  &  U  Car.  II.  c.  22;  18  Car.  II.  c.  3;  29  &  30  Car.  II.  c.  2;  1  Geo.  IV. 

cll6]. 

J.  HE  justices  of  Northumberland  and  Cumberland  may  make  order  in  Men  troopen. 
sessions  for  charging  the  respective  counties,  for  securing  the  same  against 
the  moss  troopers  (that  is,  thieves  and  robbers,  who  after  having  committed 
offences  in  the  borders,  do  escape  through  the  wastes  and  mosses) ;  so  as 
Northumberland  be  not  charged  above  500/.  nor  Cumberland  above  200/. 
a-year.     And  they  may  appomt  a  commmander,  with  thirty  men  in  Nor- 


Nmsn 


lliuinbcrlond.  aud 


rvK->! 


StM.  13  &:  U 
AnA  hy  (Ut.  29  &  30  Car.  II 
cliiweu  in  teauniu  yearly,  or  every 
uons  iball  take  semrity  of  ^e  pen 
ihe  bordeCH,  to  umrn  lhi>  diunac 
and  to  jmy  the  aame  in  fiiur  monlE 
(dlb  of  cme  witnwsi  eo  aa  tbe  gOC 
to  be  kcpl  for  thai  purpose  in  fa 
gone;  and  books  almll  he  kunl  ta 
mud  countien  and  in  nich  olhrr 
sions  shaU  appoint. 

By  18  Cor.  II.  c  3,  frrfdt  uud  I 
said  coiinliei  of  Northumberland 
felons;  or  may  be  tnuiiporlml,  bj 


perpetual  by  itjii.  31  Geo. 


■.'■.1 


Xotitr  of  glttton.    See  %iat 
"Sotiit  at  appjal.    See  ajipi 


0tU0an 


I.    ifhal  it  h.  in  General.  91 

II.  In  particular  Cases,  911 

To  Hightnaya,  Bridget,  i 

By  rarrying  on  uiuBboUto 

911. 
By  Steam  Engine;  912. 
Bg  keeping  DUorderlg  h 
By  Lewdneti,  013. 
By  being  a  common  Seola 
Bg  tpreadiag  Infections, 
By  keeping  ferocioui  Am 
[I  ftiG 

III.  Remedy  for,  by  Removal, 

IV.  Remedy  for,  by  Indtclmen 
V.  Remedy  for.  by  Action,  9 

VI.  Punishment  for,  916. 

VII.  Forms,  see  List  of,  post,  I 


It]  iNUMnce.  PttbUc.  911 

i.  JSafmt  ft  fe,  (n  CJtnnal.  ''"oW'.m..'" 

A  COMMON  nuisance  seems  to  be  an  offence  against  the  pul>Kc,  eM.er  commoonuinnce. 
by  doing  a  thing  which  tends  to  the  annoyance  of  all  the  King's  suhtectay 
or  by  neglecting  to  do  a  thing  which  the  connmm  good  requires.  1  Hawk. 
€.  75,  f.  1. 

Common  nuisances  are  those  which  annoy  the  whole  community  in  gene* 
ral.  4  Bl,  Com.  166.  It  would,  however,  lie  a  common  nuisance  to  annoy 
a  large  neighbourhood.  See  the  cases,  ^pof/,  912. 

To  constitute  a  nuisance,  no  actual  mjury  need  hare  happened,  it  is  suffi- 
cient if  the  thing  complained  of  be  likdy  to  produce  it.  R.  y.  yaniandiihj 
4M.StS.  73,  posty  914, 

In  has  been  established,  in  several  cases,  that  no  length  of  time  will  l^;iti- 
mate  a  public  nuisance.  Weld  y,  Hornby,  7.£a«^,  195;  Per  Ld.  EUenbo- 
ftomgk,  C.  J.,  tfi  B.  v.  Cro$i,  3  Campb,  227;  CoupUmdv,  Hardmghmmf  Id, 
99S;  ante,  p.  655.  67. 

II.  Nuisances  in  ^rdntlat. 

We  have  already  considered  what  wiU  amount  to  a  nuisance  to  a  high-  Highwsyi. 
way  or  bridge.  See  the  titles  l^igf^lnass,  ante,  p.  65 ;  IMlScs,  VoL  I.  Bridie 

Stopping  a  prospect  is  not  a  common  nuisance.  3  Salk.  247.  stopping  ptoipact. 

Building  a  house  in  a  larger  manner  than  it  was  before,  so  that  the  street  Dwkoiliif  a 
became  dark,  is  not  any  public  nuisance  by  reason  of  the  darkening.  1  Ld.  '^'*^ 
Raiftn.  737. 

A  gate  erected  in  a  highway  where  none  had  been  before,  is  a  common  Gate,  &c>  on 
nuisance.  1  Hawk.  c.  75,  i.  9.  highway. 

So,  erecting  a  wall  across  a  highway.  8  T,  R.  142. 

So,  a  bridge  built  in  a  public  way  without  public  utOiUr,  is  indictable  as  a 
nuisance ;  and  so  if  it  be  built  colourably  in  an  imperfect  or  inconvenient 
manner,  with  a  view  to  throw  the  burthen  of  rebuiloing  or  repairing  it  im- 
mediately on  the  coimty.  2  East,  342. 

See  further,  titles Itigij^tDaBS,  Vol.111.;  IStOlBcs,  Vol  I.;  l&ibcrs,  VoL  V. 


By  carrying  on  unwholesome  or  offensive  Trades  orOccupationbI-*-  oitodvo  tx»Am, 
Any  trade,  however  innocent  in  itself  and  usefhl  in  its  objects,  which  is  ^^ 
carried  on  in  an  improper  place,  to  the  injury  of  the  health  or  quiet  of  a  neigh- 
bourhood, is  a  nuisance ;  and  if  the  effect,  by  the  stench  prcMuced  in  a  ma- 
nufactory, be  such  as  to  make  the  comfortable  enjoyment  of  life  and  proper- 
ty impossible  to  a  number  of  persons,  though  not  to  render  the  amacent 
5 laces  of  residence  absolutely  unwholesome,  the  same  will  be  a  nuisance. 
{.  V.  White,  1  Burr.  333.  But  where  health  is  not  affected,  the  public 
good  resulting  from  an  establishment  in  some  respects  offensive,  mav  be 
taken  into  consideration  by  the  jury,  in  determining  whether,  on  Uie  wnole, 
it  ought  to  be  suppressea  as  a  nuisance  to  the  public.  1  Russ.  on  Crimet, 
297,  (a). 

It  hath  been  holden,  that  it  is  no  common  nuisance  to  make  candles 
in  a  town,  because  the  needfulness  of  them  shall  dispense  with  the  noisome- 

(a)  Where,  on  the  trial  of  an  indict-  greater  than  the  pmhtie  ii^wry  sustained: 

ment  for  a  nuisance  in  a  river,  by  erect-  and  he  pointed  out  to  the  Jury,  among 

ing  staiths  for  loading  ships  with  coal,  other  benefits,  that,  by  means  of  the 

the  Judge  left  the  following  points  to  the  staiths,  the  coals  were  supplied  at  a  cheap* 

jury — whether  they  were  erected  in  a  er  rate, and  in  better  condition,  than  diey 

reasonable  part  of  the  river;  whether  otherwise  could  be ;  it  was  held  to  be  a 

reasonable  space  was  left  fgit  navigation ;  proper  direction.  Tenterdem,  C.  J.,  Use. 

whether  loading  the  vessels  by  means  of  jR.  v.  Russell,  ^B.SfC.  566.     The  dect- 

them  was  a  public  benefit;  whether  they  sion,  notwithstanding  the  mi^jority  of  the 

extended  fartl\er  than  was  required;  and  Judges  in  fiivour  of  It,  seens  qncstionablt 

whether  the  public  benefit  produced  was  m  some  respects. 


II.] 


Nuisancet  in  Particular. 


913 


which  judgment  ought  to  he  pronounced  in  case  of  conviction  on  any  such  in- 
dictment, to  award  such  costs  as  shall  be  deemed  proper  and  reasonable  to 
the  prosecutor  or  prosecutors,  to  be  paid  by  the  party  or  parties  so  convicted 
as  aforesaid,  such  award  to  be  maae  either  beiore  or  at  the  time  of  pro- 
nouncing finaljudgment,  as  to  the  Court  may  seem  fit" 

Sect.  2.  "  That  if  it  shall  appear  to  the  Court  by  which  judgment  ought 
to  be  pronounced  in  case  of  conviction  on  any  such  indictment,  that  the 
grievance  may  be  remedied  by  altering  the  construction  of  the  fiimace  so 
employed  in  the  working  of  engines  by  steam,  it  shall  be  lawful  to  the 
Court,  without  the  consent  of  the  prosecutor,  to  make  such  order  touching 
the  premises,  as  shall  be  by  the  said  Court  thought  expedient  for  preventing 
the  nuisance  in  future,  before  passing  final  sentence  upon  the  defendant  or 
defendants  so  convicted." 

Sect.  3  provides  and  enacts,  **  That  the  provisions  of  this  act,  as  far  as 
they  relate  to  the  payment  of  costs,  and  the  alteration  of  furnaces,  shall  not 
extend  or  be  construed  to  extend  to  the  owners,  or  proprietors,  or  occu- 
piers of  any  furnaces  of  steam  engines  erected  solely  for  the  purpose  of 
working  mines  of  different  descriptions,  or  employed  solely  in  the  smelting 
of  ores  and  minerals,  or  in  the  manufacturing  of  tne  produce  of  such  ores  or 
minerals  on  or  immediately  adjoining  the  premises  where  they  are  raised." 

Sect.  4.  The  act  is  to  commence  from  the  1st  day  of  September,  1821. 


NUISANCES  IN 
PARTICULAK. 

ldc«Geo.4,  C.41. 

Court  nuy  sward 
ootts. 

Court  may  make 
order  for  prevent- 
ing thenuiianceb 


Proviso  for  own- 
en  of  furnaces 
erected  lolely  for 
worliing  of  mines. 


Commencement  of 
act 


Bawdy-houses, 
gaming-houses* 
and  staiges  for 
rope-dancers. 


By  keeping   disorderly  Houses,  &c.] — We  have  already  seen,  that   Disorderly  houses, 
keeping  disorderly  houses  and  places  of  resort  of  an  improper  kind  is  an 
indictable  nuisance.  R.  v,  Higginstm,  2  Burr,  1232;  aii^«  visorUcrlQ  l^onftcs, 
Vol.  I. 

There  is  no  doubt  but  that  common  bawdy-houses  are  indictable  as  com- 
mon nuisances :  and  it  hath  been  said,  that  all  common  stages  for  rope-dan- 
cers, {R.  V.  Hali^  1  Mod,  76),  and  also  all  common  gaming-houses,  are  nui- 
sances in  the  eye  of  the  law,  not  only  because  they  are  great  temptations  to 
idleness,  but  also  because  they  are  apt  to  draw  together  a  great  number  of 
disorderly  persons.  1  Hawk,  c,  75, «.  6 ;  4  Blac,  Com.  167 ;  R,  v.  Rogier,  2  Z). 
^B,  431  ;IB.^C,  272,  S.  C. ;  and  see  further,  title  BisorUcrlv  1|onJUS,  Vol. 
I.,  and  title  (Seaming,  Vol.  II. 

Also  it  hath  been  holden,  that  a  common  playhouse  may  be  a  nuisance,  Hlayhouies. 
if  it  draw  together  such  a  number  of  coaches  or  people,  as  prove  generally 
inconvenient  to  the  places  adjacent;  1  Hawk,  c,  75,  s,  7;  but,  generally,  play- 
houses are  not  in  themselves  nuisances.  Id, 


By  Lewdness] — We  have  already  seen  that  open  and  notorious  lewdness  Lewdness. 
18  a  common  nuisance,  and  indictable  as  such,  arUe,  ICcbiTlncAS,  Vol.  III. 


By  being  a  Common  Scold] — A  common  scold  is  a  public  nuisance  to  Commoa 
her  neighbourhood,  and  may  be  indicted  for  the  offence.  4  Blac,  Com,  168; 
I  Hawk,  c.  75,  s.  14. 

And  she  may  be  convicted  without  setting  forth  the  particulars  in  the  in- 
dictment. 2  Hawk.  c.  25,  9,  59. 

Nevertheless,  the  offence  must  be  set  forth  with  convenient  certainty ;  and 
the  indictment  must  conclude  not  only  against  the  peace,  but  to  the  common 
nuisance  of  divers  of  his  Majesty's  liege  subjects.  And  in  the  case  of  R,  y. 
Margaret  Cooper,  2  Str, 1246,  the  defendant  was  convicted  on  an  indict- 
ment "/or  being  a  common  and  turbulent  brawler,  and  sower  of  discord 
amongst  her  quiet  and  honest  neighbours,  so  that  she  hath  stirred,  moved, 
and  incited  divers  strifes,  controversies,  quarrels,  and  disputes  amongst  his 
Majesty's  liege  peopU,  against  the  peace,  ^c,"  It  was  moved  in  arrest  of 
judgment  that  the  charge  was  too  jgeneral,  and  did  not  amount  to  being 
either  a  barrator  or  common  scold,  which  are  the  only  instances  in  which  a 
general  charge  will  be  sufficient  It  was  likewise  objected,  that  if  the 
words  did  amount  to  a  description  of  a  scold,  yet  it  should  be  laid  to  be  to 


VTaisana,  ^bltc. 

the  oommon  inii««nce  of  htr  ncighboun ;  far  eierj'  degree  of  Middiiig i 
indictablo.  And  the  Cuuit  was  of  ojiiuion,  thai  the  judgment  uufcht  < 
uresied  on  both  exceptiooa;  for  none  of  the  words  here  u«rd  air  lliel 

nical  wordu;  and  it  muat  be  laid  to  be  to  the  ci ' '' 

A«  to  her  puniahment,  see  poit,  917, 

Bt  si-aBADiNo  Ikfect        f      .   .  .     . 

and  injurioualy  carrying  a  child  infecled  ui'th  the  small-pox  along  ■  p 
highway,  in  vhich  persons  arc  pasaine,  and  near  to  the  habitatiuus  d 
Kwg's  subjects.  R.  v.  raHlandiao,  4  «,  *  S.  73. 

And  it  ii  an  indictable  offence  in  an  apothecary  unlawfiiDy  and  injnrii 
to  inoculate  children  with  the  amall  pox,  and,  while  they  an  aick  i 
unlawfully  and  iiquriously  to  cau»e  them  to  he  csrriol  along  a  publicit 
n.  V.  Barnrtt,  i  M.  ^i?.  272.  Le  Bltrnr,  J.,  in  passing  sentence,  oiaa 
that  the  introduction  of  vaccination  did  not  render  the  practice  of  im 
tion  for  the  small  pox  unlawful;  but  that  in  all  timea  it  vas  tuila«fal 
an  indictable  olTence  to  expose  personi  infected  with  contagious  diiw 
and  therefore  liable  to  communicate  them  to  the  oiiblic,  in  apubEc  pla 
TCBort.  The  defendant  was  sentenced  to  six  moniha'  impruonment. 

Sec  as  to  quarantine,  title  ^natSfltliu,  Vol-  V. 

Bt  KEEFtKQ  rEBocious  Aniuals] — Kcepine  ferocious  animals  «j| 
proper  control  is  a  public  nuisance,  and  indictable  uccordingly. 

If  a  man  have  a  doe  thai  kills  sheep,  that  is  not  a  public  nuinncc; 
the  owner  of  the  dog  (knowing  thereof)  is  liable  to  aii  action;  but  tf  I 
ignorant  of  Buch  quality,  he  shall  not  be  punished  for  this  kJlUng;  n 
an  action  upon  tlie  case  for  such  killing,  (he  plBintiff  shall  be  rvquiii 
prove  in  evidence  that  the  dog  had  used  to  kill  sheep.  Dyer,  25 ;  HO. 
ante,  BsgS,  Vol.  1. 
■■  If  a  man  has  an  unruly  hone  in  his  stable,  and  leaves  open  the  • 

door,  whereby  the  hone  gela  forth  and  doth  mischief,  on  action  liea  »g 
the  master.  I  Ft»t.  295. 

In  tlie  case  of  Buxendin  v.  Sharp,  the  plaintiff  declared  that  the  id 
nnt  kept  a  bull  that  used  lo  nui  at  mL-n,  but  did  nnt  «ay  that  the  d.-fcn 
knew  of  this  quality ;  it  was  adjtidged  that  an  action  did  not  lie,  unh 
did  appear  that  the  master  knew  of  this  quality.  2  Sait.  662. 

There  is  a  difference  between  beasts  that  arefertr  nature,  m  lioDi 
llgen,  which  a  man  must  always  keep  up  at  his  peril,  and  beatti  thsl 
■HDuvrfae  nalurte,  and  break  through  tlie  tamenesa  of  their  nature,  snc 
oxen  and  horses.  In  the  tatter  ease  an  action  lies,  if  the  owner  han 
notice  of  the  quali^  of  the  beast;  but  in  the  former  ca««  an  action  lies  ■ 
out  such  notice.  2  Lord  Rayn.  1682. 

But  after  such  wild  beasts  have  escaped  from  their  keeper,  to  as  ti 
Min  their  natural  hberty,  he  that  kept  them  before  shall  not  answer  hi 
damage  they  shall  commit  after  he  Das  loat  them,  and  they  have  imd 
their  wild  nature.  1  Vent.  295. 

A  mastiff  gomg  in  the  street  unmuzzled,  from  the  ferocity  of  his  DM 
being  dangerous,  and  a  cause  of  terror  to  his  Majesty's  subjects,  seemed 
*"  -  "--   ce,  and  consequently  the  owner  may  be  indicted 

luge.  See  further,  title  Bogl,  VoL  I. 


■uffering  him  to  go  at 


III.  IfUmetrg  for,  bg  lOcmoiiBl. 

'  be   certain  that  any  one  may  pull  down  a 


(a)  It  Kemelh  lo  htdut  not  mucb  of  in  Latin,  were  all  of  the  feminiM  | 

gallwHry,   Ihsl  our  anceilois  iupitoicd  der:    as  riioMx,  i  iiTasiM'sti  ii.  «■ 

noDC  but  wODien  could  be  guilty  of  this  mil  pKgmalnr,  comammit  /mcjifmtrt 

othoct :  for  the  leduiiea]  words  denoting  (lir,  and  the  Uka. 
tlw  same,  whilsl  the  proceedings  were 


v.]  Remedy  for  y  by  Removal. 

highway,  or  the  like;  for  if  one  whose  estate  is  or  may  be  prejudiced  by  a  bbhedi 
private  nuisance  actually  erected,  as  a  house  hanging  over  his  ground,  or  by  rem 
stopping  his  lights,  may  justify  the  entering  into  anouer's  ground  and  pull- 
ing down  and  destroying  such  a  nuisance,  whether  it  were  erected  before 
or  since  he  came  to  the  estate,  it  cannot  but  follow,  aforUori,  that  any  one 
may  lawfiiUy  destroy  a  cmnmcn  nuisance :  And  as  the  law  is  now  holden, 
it  seems  that  in  a  plea  justifying  the  removal  of  the  nuisance,  a  man  need 
not  shew  that  he  did  as  little  damage  as  might  be.  1  Hawk,  c.  75, «.  12; 
Salk.^5B;  2SmUh,9. 

But  although  he  may  remove  the  nuisance,  yet  he  cannot  remove  the  ma- 
terials, or  convert  them  to  his  own  use.  DaU,  c.  50. 

But  so  much  of  the  thing  only  as  causes  the  nuisance  ought  to  be  remov- 
ed :  As  if  a  house  be  built  too  hi^h,  only  so  much  of  it  as  is  too  high  should 
be  pulled  down.  9  Rep.  53 ;  God,  221 ;  2  Sir,  686. 

And  in  the  case  of  a  glass-house,  the  judgment  was  to  abate  the  nuisance ; 
not  by  pulling  the  house  down,  but  only  to  prevent  its  being  again  used 
as  such.  Co,  Ent,  92. 

But  a  thing  that  wiU  be  a  nuisance  cannot  be  abated  before  it  actually 
becomes  a  nuisance.  R,  v.  Wharton^  12  Mod,  510. 

A  jud^e  on  his  own  view  may  order  a  nuisance  to  be  abated;  1  Mod,  76; 
or  a  wnt  may  be  obtained  to  the  plaintiff  directing  him  to  abate  it  Anon. 
Comb,  10.     See  ante,  74, 37. 

IV.  KUnutrs  for,  bg  Snlrictment,  Snfonnatfon,  or  ptstntmmt 

The  usual  and  most  constitutional  remedy  for  a  public  nuisance  is  by  in-  Ranedy  b 
dictment.  It  may,  however,  be  by  presentment,  or  sometimes  by  informa-  °**"^  **• 
tion.  See  titles  ^csummnit,  Vol.  V.;  Infomation,  Vol  III.  . 

As  to  the  writ  of  ad  quod  damnum,  see  ante,  37.  '^^^   ^ 

The  leet  may  prevent  and  redress  all  immediate  and  public  nuisances.  2  //  /2 
Rol,ei',  Cro,E^,664.  ^ 

An  information  lies  for  cutting  down  the  banks  of  a  public  river,  and     '''^ 
thereby  diverting  the  course  of  the  water.  R.  v.  SianUm,  2  Show,  30.  See  R.    ^^^^ 
v.  Green,  Ken,  379.  /Z  /l  ^ 

An  indictment  for  a  nuisance  ought  to  state  the  place  where  the  nuisance 
was  committed,  and  describe  where  the  place  is  situated.  R,  v.  Record,  2 
Show,  216.  Laying  the  nuisance  to  be  near  the  highway,  and  also  near  the 
several  dwelling-houses,  &c.,  is  sufficient  R,  v.  Pappemeau,  Stra,  6^,  And 
see  further,  title  Ilis^tDBQS,  anU,  67,  75. 

Where  a  thing  is  not  a  nuisance  actually,  but  only  becomes  so  by  parti- 
cular circumstances,  the  indictment  ought  to  shew  the  special  matter,  and 
not  conclude  generally  to  the  common  nuisance,  &c.  Com.  Palm.  368,  374. 

The  indictment  must  not  conclude  to  the  damage  only  of  an  individuaL 
Pott,  916. 

V.  iCUnutrs  foti  bg  Stdion. 

Annoyances  to  the  prejudice  of  particular  persons,  are  not  punishable  by  Remedy  l» 
a  public  prosecution  as  common  nuisances,  but  are  left  to  be  redressed  by 
the  private  actions  of  the  parties  aggrieved  by  them.  1  Hawk,  c,  75,  t,  2. 

Where,  note  a  diversity  between  a  private  and  a  public  nuisance :  if  it  be 
a  private  nuisance,  he  shall  have  his  action  upon  nis  case,  and  recover  his 
damages ;  but  if  it  be  a  public  nuisance,  he  shall  not  have  an  action  upon 
his  case ;  and  this  the  law  hath  provided  for  avoiding  of  multiplicity  of  smts; 
for  if  any  one  might  have  an  action,  all  men  might  have  the  like;  but  the 
law  for  this  common  nuisance  hath  provided  an  apt  remedy,  by  present- 
ment or  indictment  at  ^e  suit  of  the  Ring,  in  the  behalf  of  all  his  subjects; 
unless  any  man  hath  a  particular  damage,  as,  if  he  and  his  horse  fall  mto  a 
ditch  made  across  a  h^nway,  whereby  he  received  hurt  and  loss,  there,  for 


VII.]  Punishment  far.  9 1 7 

If  the  party  who  has  been  indicted  for  a  nuisance  continue  the  same,  he     punishment 

may  be  again  indicted  for  such  continuance.     So,  though  for  a  private   ^^ 

nuisance  two  actions  for  the  erection  cannot  be  had,  yet  a  second  action  for 
the  continuance  thereof  may  be  sustained.  1  Ld,  Raym,  370 

The  defendant  shall  not  be  allowed  to  make  any  objections  against  the 
indictment  until  he  hath  pleaded  to  it  Dalt,  c.  66. 

And  the  Court  never  admits  a  person  convicted  of  a  nuisance  to  a  small 
fine,  until  proof  is  made  of  the  nuisance  being  removed.  Dalt  e,  66. 

All  common  nuisances  are  indictable  not  only  at  the  sessions,  but  also  in 
the  torn  and  leet  2  Hawk,  c.  10,  s.  59. 

An  act  of  general  pardon  only  discharges  the  fine,  but  not  the  abatement 
of  the  nuisance.  2  Salk,  458. 

There  are  many  offences  by  particular  statutes  declared  to  be  conunon 
nuisances,  which  are  treated  of  under  their  respective  titles. 

It  is  said  that  a  common  scold  is  punishable,  (after  conviction  upon  in-   PuniihiMnt  by 
dictment),  by  being  placed  in  a  certain  engine  of  correction  called  the  tre-  cucklng  itool. 
bucket  or  cucking  stool.  1  Hawk.  c.  75, 1. 14. 

Note. — Cuckf  or  guck,  in  the  Saxon  tongue,  (according  to  Lord  Coke), 
signifieth  to  scold  or  brawl,  taken  from  the  bird  cuckoo  or  guckhawy  and 
ing  in  that  language  signifieth  water;  because  a  scolding  woman  was,  for 
her  punishment,  soused  in  the  water.  3  Intt.  219.  The  common  people  in 
the  northern  parts  of  England,  amongst  whom  the  greatest  remains  of  the 
ancient  Saxon  are  to  be  found,  pronoimce  it  ducking-stool;  which,  perhaps, 
may  have  sprung  from  the  Belgic  or  Teutonic  ducken,  to  dive  under  water ; 
from  whence  also,  probably,  we  denominate  our  duck^  the  water-fowl;  or 
rather,  it  is  more  agreeable  to  the  analogy  and  progression  of  languages  to 
assert,  that  the  substantive  duck  is  the  original  and  the  verb  made  from 
thence;  as  much  as  to  say,  that  to  duck  is  to  do  as  that  fowl  does. 


VII.  Jpotm,  List  of. 

General  Form  of  Indictment  for  a  Nuisance,  (No.  1). 

Indictment  for  a  Nuisance  from  beadng  Feathers  on  a  House  near  a  Highway 
and  Dwelling- Houses  (No.  2). 

lNDicTMENitt>r  a  Nuisance  from  carrying  on  the  Trade  of  a  Tninl^  Maker,  (No.  3). 

Indictment  for  erecting  a  Furnace  with  a  Boiler,  and  using  it  for  the  Boiling  of 
Tripe  and  Offid  of  Beasts,  (No.  4). 

Indictment  for  using  a  Shop  in  a  Market  as  a  Slaughter-house  for  killing  Sheep 
and  Calves,  (No.  5). 

Indictment  for  keeping  a  furious  Dog  unmuszled  near  a  Highway,  (No.  6). 

Indictment  for  knowingly  keeping  an  unruly  Bull  in  a  Field  through  which  there 
was  a  Public  Footway,  (No.  7). 

Indictment  for  exposing  a  Child  infected  with  the  Small  Pox,  (No.  8). 


(No.  1). 


^— —  THE  jurors  for  our  lord  the  King  upon  their  oath  present,  thai  C.  D.,  late  Q^ag^l  fonn  of 
of         ,  in  the  county  of        ,  [yeoman],  on  the  day  of         ,  in  the        year  of  indictment  for  a 

the  reign  rf         ,  and  on  divers  other  days  and  times,  as  well  before  as  aflerwards,   n«»J««nce  (a). 
and  brfore  the  day  of  taking  this  inquisition,  with  force  and  arms,  cU  ,  in  the 

said  county  [here  set  forth  the  nuisance] :  and  the  same  (b)  nuisance  so  as  aforesaid 


(a)  See  a  variety  of  forms  of  indict-         (6)  If  the  nuisance  do  not  continue, 
ments  for  nuisances,  3  Chit.  C,  L.  and     this  averment  bad  better  be  omitted. 


Taif.  Dick.  Sessions. 

VOL.  III.  O  O  O 


VII.]  Forms  as  to.  919 

iifdhert  tnhfeelt  of  our  lord  the  now  King,  and  alto  divers  pubUe  Kh^t  highway  PORMt. 

ikere^  unUu/^uUy  md  injuriously  did  set  up,  exercise,  and  carry  on  the  trade  and  fti- 
einess  of  a  trunk  maker,  and  on  ^c,  and  on  the  other  days  and  times  aforesoAd 
there,  unlawfully  and  injuriously  did  make,  and  did  cause  mtd  procure  to  be  made, 
divers  loud  and  annoying  sounds  and  noises,  by  then  and  there  hamsnering  and 
Mtriking,  and  causing  cmd  procuring  to  be  hammered  and  stricken,  dieers  trunks 
and  boxes  made  of  wood,  iron,  and  copper,  and  differs  pieces  of  wood,  tin,  brass, 
copper,  iron,  and  other  metals,  with  divers  large  hanmers  and  other  instruments 
made  of  wood  and  iron,  by  reason  whereof  ike  said  subjects  qfour  said  lord  the  King 
residing  in  the  said  dweUing-houses  near  to  the  said  workshop,  on  the  several  days 
emd  times  €^esaid,  were  and  stiU  are  greatly  annoyed,  disturbed,  and  incommoded, 
in  the  use,  occupation,  and  enjoyment  rf  their  said  dwelling-houses,  and  greatly  in- 
terrupted in  the  exercise  and  pursuit  of  their  lawful  businesses  and  transactions,  and 
deprived  of  tfieir  natural  sleep  and  rest,  and  rendered  and  made  in  other  respects  un- 
comfortable;  and  thereby  also  the  subjects  of  our  said  lord  the  King,  in,  through,  and 
along  the  common  highway  aforesaid,  passit^,  repassing,  and  travelling,  were  and  are 
greatly  annoyed  and  disturbed,  to  the  great  damage  tf  the  said  subjects  of  our  said 
lord  the  King,  and  against  the  peace  qfour  said  lord  the  King,  his  crown  and  dig- 
nity.  

(No.  4). 
THE  jurors  for  our  lord  the  King  upon  their  oath  present,  that  C,  D,,  late  of  IndktiMDt  for 


I   4*.,  on  S^,,  unth  force  and  arms,  at  Sfc. ,  near  the  dwelling-houses  of  divers  liege  subjects  J??f*°tIi£j'MSr 
i.   of  our  said  lord  the  King  there,  and  also  near  {Overs  streets  and  common  highways   SnL^it  ftw  Uie 
;■  there,  did  unlawfully  and  injuriously  erect  and  set  up,  and  cause  to  be  erected  tmd  biSimcof  trtpe 
;.  Ht  up,  a  certain  furnace,  with  a  boiler  to  be  used  for  boiling  of  tripe  and  other   "ddWoftaiito 
f.  entrails  and  offal  of  beasts,  and  that  the  said  C,  D.,  on  the  saUi  ic,  and  on  divers 
,   other  days  and  times  between  thai  day  and  the  day  of  the  taking  of  this  inquisition  a/ 
xt  S[C;  rforesaid,  divers  large  quantities  of  tripe  and  other  entrails  and  offal  of  beasts  in 
;   Me  said  boiler  unlawfully  and  injuriously  did  boil,  whereby  divers  noisome  and  un- 
t   wholesome  smokes  and  smells  did  then,  and  on  the  said  other  days  and  times,  from  thence 
,    there  arise,  so  that  the  air  there  was  greatly  corrupted  and  infected;  to  the  great  da- 
usage  and  common  nuisance  of  all  the  liege  subjects  of  our  said  lord  the  King,  not  only 
near  the  same  place  inhabiting  and  residing,  but  also  in  and  through  the  said  common 
streets  and  highways  going,  returning,  passing,  and  repassing,  and  against  the  peace 
qf  our  said  lord  the  King,  his  crown  and  dignity. 


(No.  6.) 

THE  jurors  for  our  lord  the  King  upon  their  oath  present,  thai  C,  D^  late  of  indlctmcBt  Ibr 

ifc.,  on  8fc.,  and  on  divers  other  days  and  times  then  before,  at  Ij^,  in  a  certain  shop  using  a  liMip  In  a 
i^him  the  said  C.  D„  situate  and  being  in  a  common  marketplace,  called  the  Shamn   ^^^f^^^' 
bles,  the  said  market  being  a  common  passage  for  all  the  subjects  of  oar  said  lord  the    \na  sheep  and 
King,  with  their  goods,  chattels,  and  merchemdizes,  to  go,  return,  pass,  and  repass,   cuVee  (a). 
at  their  free  will  and  pleasure,  did  unlawfully  and  uguriously  kUl  and  slay,  tmd 
cause  to  be  killed  and  slain,  divers,  to  wit,  six  sheep  and  two  calves,  tmd  the  excre- 
ment, blood,  entrails,  and  other  filth  coming  from  the  said  sheep  and  calves  did  th^, 
and  on  the  said  other  days  tmd  times  respectively,  there  cause  and  permit  to  lie  and 
remain  in  the  said  shop  for  a  long  time,  to  wit,  for  the  space  qf  six  hours  on  each  of 
those  days,whereby  divers  fUthy  and  unwholesome  smells  and  stenches  from  the  excre- 
ment, blood,  entrails,  and  other  filth  coming  from  the  sheep  and  calves  aforesaid,  then 
and  on  the  said  other  days  tmd  times  respectively,  there  did  arise,  and  the  air  there 
'   was  thereby  greatly  corrupted  and  it^cted;  to  the  great  damage  and  common  nui- 
stmce,  not  only  qf  all  the  liege  subfects  of  oar  said  lord  the  King,  near  there  inhabO- 
**  ing  and  dwelling,  but  also  of  all  other  the  liege  subjects  tf  our  said  lord  the  King,  in, 
'    by,  and  through  the  said  common  market  tmd  passage,  going,  returnmg,  passingf 
-  repassing,  and  labouring,  and  against  the  peace  of  our  add  lord  the  King,  his  eroum 
•  and  dignity.  ______ 

(No.  6). 

THE  jurors  for  our  lord  the  King  t^nm  their  oath  present,  that  C,  D,,  late  of  liidktmcnt  fiv 

p  i^.,  and  on  divers  other  days  and  times  between  that  day  and  the  day  qf  taking   keeping  a  ^^ 
t *  this  inquisition,  at  Sfc,  aforesaid,  nettrunio  the King^s common  highway  there,  unlaw-   tSuulSSuw lb). 

"      (a)  See  as  to  the  offence,  anU,  918.  (6)  See  as  to  the  offbnce,  onto,  914. 

ooo2 


Nuintut,  ^blic- 


to  Iht  taJ  higiicag  Utere,  unlaKfuBi/  did  p, 
■nil  aid  luftT  to  go  uaauxzkd  and  a(  Cirgt.  ke  l&c  laid  C.  D.  at  Iht  tuid  irm 
m»d  timet  loeU  knauiiiig  Ihi  laid  dog  la  he  ef  a  vtry  fierce  aitd  iinvgt  matnrt  m 
ntiom,  md  froiu  U>  bile,  worry,  and  ii^urr  all  ftrUHa  patting  and  rtpatiii) 
ttidkigliieag!  bg  Ttaion  vhereaf  Iht  Urge  nb/rclt  iff  our  laid  lord  tlit  King ,  at 
^.,  ai  tft:,,  aforetaid,  could  no4  nor  n»  tkfy  now  go,  rttttnt,  patt,  and  IJibVK 
tkramgh  tkt  taid  kighvay  thfrt,  aitktmt  great  kaiard  and  danger  aj  being  bit, 
tmd  lam  by  the  laid  dag,  and  lating  Ikeir  litei.  In  tke  great  damage,  trrmr.  a 
auaimiiaaeti^tktnhiicltqfotif  laid  lard  Ike  Kini 
krd  tkt  King,  kit  trwn  and  digaitg. 


(No.  8). 

tadlctontftr  THE  jnnnjer  ear  lord  Ae King  mpoatkaroatk  prrirni,  tkat  C-D 

^"■^i^^T^tp-      jfc.,  sn  Ifc,  and  «  divert  other  dayi  and  tinvi  belnrnn  Ikat  day  and  Ike  di 
MMbTSu  <«Hv  V^  inqaiiUkm,  nntavfnlly  did  kttp  at  large,  ai^  itill  datk  ketp  at 

■^ 1i  >lilcti  cerUUn  Ml,  i>f_a  veryfera,  fiirvmt,  and  unrnlg  nature,  in  a  errlc  * 


■r^  P?**     the  (mUni^'Faiture'i,  ntuale,  lying,  and  bring  in  Ikeparitk  9fS(t.,  in  Mr  Ma 
^  ,  (At  tamt  field  an  the  dayi  and  limtt  aforetaid  and  tlill  being  in    ' 


taand  oeeupation  i^kimlkt  laid  CD.},  and  tkat  btjore  out  at  lie  Hi 
mittiitg  of  Ike  offence  keratfler  mtntianed,  there  wot  and  iliU  it  a  errlaim 
and  cammfn  public  /oetioay  leading  from  Ike  lorn  ^  M.,  u  Ike  pariA  4 
Ikraagk  and  aiang  Ike  taidfield  loaardt  and  unto  Ike  loum  1^  B.  u  the  joh 
medjor  alt  the  liege  tnlfjecti  ef  oar  taid  lord  Ike  King,  In  pott  andTtpauiM, 
ater,  and^ong  Iht  tame  at  Ikeir  free  will  and  pleamre,  abtmt  tktir  isv/ii'  ^ 
kndMett;  and  that  the  taid  bvU,  an  ^•,  at  S;C;  jMriomtiy  ran  at,  lo,  and  agt 
W.  T.  D.,  a  liege  mlgecl  0/  cur  laid  lard  tkt  King,  then  patting  in  and  along 
frotmyirt  Ike  laid field  abont  kit  Imtfnlagimi  andbminttt,  and  Ikrn  andll 
itt  heodand  homt  Jnriotsty  fmtked  at,  mtl  dovm,  and  prottraled  Ike  taid 
tkere,  and  greatly  hnrt,  bndted,  gored,  and  wounded  Ike  taid  W.  T.  D.  in  1 
Ike  lifi  iknider  <^  kirn  the  taid  IT.  T.  D.,  iniomach  Ikat  kit  If/e  urn  greatly  d 
Iff:  And  Ikejnrori,  l^.,  Ikat  lie  taid  bull  afierteardi,  lo  wit,  an  ^,,  and  an 
other  dayi  and  timet  aiofv  mentioned,  at  ^.,  to  being  n  (Ac  taidfield,  and 

tttiit  lord  Ike  King,  then  pasting  ajtd  rrpassiny  in  and  alang  the  mid  Joalii-nj 
taid  firld  there,   aboat  tkt  ir  lawful ,' ■  -■     ■  -  -■ 


jecit  of  our  laid  lord  I}, 
pail  and  repaa  in  and 
Ihey  n"vi  patt  or  repot 


d  the  n 
r  King,   < 


alionrdtnbjra 


\iong  i«e  laid  foa'tway  in  the  taidfield,  could  nil  1 
in  and  along  the  lami,  ailhout  great  hazard  and  da 
minded  by  the  taid  bnll  (he  the  laid  C.  D.,  on  the  ui 
ana  umei  rriprriicriy  above  menlimitd.  and  long  before  and  tlill  uvll  tnair 
laid  bull  to  be  of  liichfiern,/«rioHi,  and  unruly  nature,  and  acr^tlomed  lo 
and  ^fler,  and  injure  per  ions  pasting  and  repotting  over,  through,  and  along  1 
/eld  Ihcrr),  lo  the  great  terror  and  eomiiiou  nuiiance  of  all  the  lief^e  siih}t,si 
taid  lord  the  King,  passing  and  r,-paising  in  and  along  the  taidfrmltcay  in  1 
field  Ihirr,  and  against  Ike  peace  nf  our  taid  lord  the  King,  his  crou-n  and  dig 


(No.  8). 
THE  jurors  for  our  said  lord  the  King  npon  thiir  oalh  p< 


nl.  that. 


E.  R^  an  infant  of  lender  age.  to  ail,  of  11^  agt  o/fonr  yrar 

called  the  tmall  pax,  at  if.:  and  that  31.  B.,  the  wife  of  C.  B.,  lalr  ef  .\e.,  .r 
hiring  the  care  and  nurture  of  Ihc  said  E.  A.,  uvU  hmcing  Ihr  pr,  mun  ai 
afleravrdi  and  whilst  the  said  £.  /t.  teas  10  infected,  ill,  and  tick  at  af«r,  .aii 
ON  S^c.  aforesaid,  u-ilh  force  and  ar<n>.  at  S,c.  aforesaid,  unlawfully  and  i>.j 
did  lair,  and  carry  Ike  laid  E.  R.  into  and  along  a  cerlain  optn  public  •<• 
pasiage  called  Markel-ilrert,  lifuile  in  the  parish  of  St.  Jolm,  in  the  L^wh... 
the  county  of  N.  aforetaid,  asedfor  all  the  liege  luhjrcis  of  our  said  h.r.l  il. 
on/got,  toga,  return,  and  past  in,  along,  and  through,io  vhick  taid  publir  ii 


MS 


:  (Ills  fomi   . 


(b)  As  lo  lliii  offem 


viL]  Forms  as  to,  921 

pMsage  there  were  diver »  liege  tuhfeets  of  our  taidlord  the  King,  anetnear  unto  and  porms. 

bi/  divers  dtoelling-houses^  habitations,  and  residences  of  differs  liege  subjects  of  our 
stud  lord  the  King,  then  and  there  dwelling,  inhabiting,  and  residing,  and  unto  and 
into  a  certain  common  highway  situate  and  being  in  ^c,  trforesaid,  used  for  all  the 
liege  subjects  of  our  said  lord  the  King,  on  foot,  and  with  horses,  coaches,  carts,  and 
carriages f  to  go,  return,  passy  ride,  and  labour,  in,  alongy  and  through ;  and  in  and 
along  which  said  common  highway  there  divers  liege  subjects  of  our  said  lord  the 
King  were  then  going,  returning,  passing,  riding,  and  labouring,  and  amidst  and 
among  divers  liege  subjects  of  our  said  lord  the  King,  who  then  and  there,  to  wit,  in 
tlie  same  common  highway,  in  the  parish  and  county  aforesaid,  had  met  and  cmmm- 
bled  together;  and  that  the  said  M,  B,,  afterwards,  and  whilst  the  said  E.  R,  was  so 
infected,  ill,  and  sick  as  aforesaid^  to  wit,  on  8[C,,  and  on  divers  other  days  and  times 
between  that  day  and  the  day  of  ,  in  the  same  year,  at  S^c,  aforesaid,  wrong' 
fully  and  injuriously  did  take  and  carry  the  said  E.  R.  into  and  along  the  aforesedd 
open  and  public  street  and  passage  called  8^.,  and  near  unto  and  by  the  aforesdid 
dwelling  housest  habitations,  and  residences  of  divers  Uege  subjects  of  our  said  lord 
the  Kingt  there  dwelling,  inhabiting,  and  residing,  and  also  near  unto  and  by  divers 
liege  subjects  of  our  said  lord  the  King,  in  the  said  open  and  public  way  and  passage, 
on  Slfc,  and  on  the  said  other  days  <md  times  there  being,  to  the  great  and  man^est 
danger  of  infecting  with  the  said  contagious,  infectious,  and  dangerous  disease  and 
sickness,  called  the  smaU  pox,  all  the  liege  subjects  of  our  said  lord  the  King,  who  on 
the  several  days  and  times  ^foresaid  were  in  and  near  the  t^foresaid  open  and  pubUe 
way  and  passage,  dwelling-houses,  habitations,  residences,  and  common  highway,  and 
who  had  not  had  the  said  disease  and  sickness,  to  the  great  damage  and  common  nui- 
sance of  all  the  liege  subjects  of  our  said  lord  the  King,  to  the  evil  example  rfaU  others, 
and  against  the  peace  of  our  said  lord  the  King,  his  crown  and  dignity* 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  dofurther  present,  that  the  scdd  M,  B.  Second  count. 
well  knowing  that  the  said  E.  IL  was  so  infected,  ill,  and  sick  as  aforesaid,  e^terwards, 
and  whilst  the  said  E.  R.  was  so  infected,  ill,  and  sick,  to  wit,  on  the  said^c,  and  on 
divers  other  days  and  times  between  that  day  and  the  said  Sfc,  in  the  same  year,  with 
force  and  arms,  at  8[C,,  aforesaid,  unlawfully  and  injuriously  did  take  and  carry  the 
said  E,  R.  into  and  along  the  aforesaid  open  public  way  and  passage,  called  SfC,  si- 
tuate and  being  Src,  and  near  unto  and  by  the  eforesaid  dwelling  houses,  habitationSf 
and  residences  of  divers  liege  suljects  of  our  said  lord  the  King  there  dwelling,  inha- 
biting,  and  residing,  and  also  near  unto  and  by  divers  Uege  subjects  of  our  said  lord 
tlie  King,  in  the  seUd  open  public  way  and  passage,  on  S^c,  and  on  the  said  other  days 
and  times  as  last  mentioned,  there  being,  to  the  great  and  manifest  danger  <if  infecting 
with  the  said  contagious,  infectious,  and  dangerous  disease  and  sickness,  called  the  small 
pox,  divers  of  the  liege  subjects  of  our  said  lord  the  King,  who,  on  the  said  8fc,,  and 
on  the  said  divers  other  days  and  times  last  mentioned,  were  in  the  said  open  tmd  pub- 
lic way  and  passage,  and  who  dwelled,  inhabited,  and  resided  there  and  near  thereto, 
and  who  were  Uable  to  take  the  said  disease  and  sickness,  to  the  great  damage  emd 
common  nuisance  of  all  the  Uege  suljects  of  our  said  lord  the  King,  to  the  evil  example 
of  all  others,  and  against  the  peace  of  our  said  lord  the  King,  his  crown  and  dignity. 


ISViVXhtty  Statement  of^  in  Indictment^  see  ante,  p.  348 ; — in 
Conviction,  see  (EDonbiction,  Vol.  I.  p.  825. 


NutSCTg  CErounlW,  Stealing  from,  see  ante,  p.  565,  566;— In- 
juries  in,  see  ante,  734  to  741. 
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X  IIL  e.  IMi  m  Oca 


I.  ®f  ®atlis,  fn  ffintnal. 

(^■^  Oath  ii  a  conuptMn)  of  the  Saxon  word  totk.  3  Iiut.  165. 

Corpmlauh.  It  ia  calkd  acoi^Mral  oath,  becaiue  the  peraiHi  laja  tiis  handiqioa 

part  of  the  Scripture*  when  he  takei  it.  3  InH.  165. 

owh  ulua  no  Um       If  the  oath  be  taken  on  the  common  prayer  book,  whicli  hath  die  en 

wrnnoB  imi«-  ^^^  ™peU,  it  ia  good  enough,  and  peijnry  upon  the  ttatute  11117  a 
aicned  upon  this  oath.  2  Ktb.  314. 

Sohclp  mt  God.  The  words,  So  help  me  God,  in  the  common  form  of  an  oath,  pn 

may  have  been  fint  nied  in  the  very  ancient  manner  of  trial  hv  hit) 
thii  kingdom,  or  at  teait  are  delivered  with  a  peculiar  emphadi  m  thi 
lemniWj  wherein  the  appellee  used  to  lay  his  right  hand  on  the  book, 
with  hu  left  hand  took  the  appellant  by  the  right,  and  swore  to  diia  tSct 
"  Hear  this,  thou  who  callest  thyself  John  by  the  name  of  baptism,  wb 
hold  hv  the  hand,  that  falsely  upon  me  thou  haat  lied ;  and  for  this 
liest,  that  I,  who  call  myaelf  Thomaa  by  the  name  of  b^tiam,  did  not 
niouily  murder  thy  father  W.  by  name.  So  help  me  God;"  (and  tbei 
kissed  the  book,  and  said),  "  And  thin  I  will  defend  against  thee  by  mj 
dy,  aa  this  Court  ahall  award."     And  so  the  appdlant  waa  awom  in 


ascertained  and  declared  their  power  as  foUows:  '  Whereaa  it  ia  &c<]im 
neccuaiy  for  justices  of  the  peace  to  administer  oaths  or  aflirtnation*,  w 
penakiea  are  to  be  levied,  or  diitreaei  to  be  made  in  punuance  of  ac 
Parliament,  which  they  have  no  power  to  administer,  unleaa  authtniic 
to  do  by  auch  acts  respectively,'  it  ia  therefore  enacted,  "  That  in  al)  c 
where  any  penalty  is  directed  to  be  levied,  or  Jiilrnt  to  be  'made,  by 


I.]  Of  OaiJiSy  in  General,  •  923 

act  of  Parliament  now  in  force,  or  hereafter  to  be  made,  it  shall  and  may  be       '  oaths, 
lawful  for  any  justice  or  justices,  acting  under  the  authority  of  such  acts  re-     in  general. 
spectively,  and  he  and  they  is  and  are  hereby  authorized  and  empowered  to  Pow«ror«lmliib- 
aidminister  an  oath  or  oaths,  affirmation  or  affirmations,  to  any  person  or  tering  an  oath, 
persons,  for  the  purpose  of  levying  such  penalties  or  making  such  distresses 
respectively." 

But  except  in  the  particular  instances  here  specified,  the  matter  remains 
as  doubtful  as  it  was  before,  or  perhaps  more  doubtful,  as  it  may  induce  an 
inquiry  into  other  branches  of  the  office  of  a  justice  of  the  peace,  which  pos- 
sibly may  be  liable  to  the  same  objection. 

And  there  seems  to  be  some  ambiguity  upon  the  face  of  the  act  itself. 
For  there  are  three  different  forms  ofexpression  in  acts  of  Parliament  giv- 
ing power  to  justices  to  levy  penalties  and  make  distresses ;  one  is,  where 
an  act  says  generally,  that  sucn  an  offence  shall  be  heard  and  determined  by 
one  or  more  justices,  without  expressing  the  particular  mode  of  conviction. 
The  second  is,  where  an  act  sa3rs,  that  the  conviction  shall  be  upon  the  oath 
of  one  or  more  witness  or  witnesses.  And  the  third  is,  where  the  act  goes 
further,  and  says,  "  which  oath  such  justice  is  hereby  empowered  to  a£ni- 
nister." 

If  it  be  the  last  of  these  only  that  the  act  refers  to,  it  is  certain  there  are 
numberless  instances  where  convictions  are  required  by  acts  of  Parliament 
to  be  made  on  the  oaths  of  witnesses,  which  acts  give  no  express  power  to 
the  justices  to  administer  such  oaths;  and  if,  upon  me  said  acts,  no  oath,  be- 
fore this  remedial  act,  could  be  administered,  they  must  necessarily  be  un- 
derstood as  having  been  hitherto  nugatory,  and  the  convictions  thereupon 
merely  void.  The  famous  game  act  of  5  Ann.  c.  14,  and  many  other  game 
acts  consequent  thereupon,  require  the  conviction  to  be  upon  oath,  but  do 
not  expressly  authorize  the  justices  to  administer  the  said  oath.  So  also, 
many  penalties  relating  to  tne  poor,  to  the  woollen,  linen,  fustian,  cotton, 
leather,  iron,  and  other  manufactures;  to  the  wages  of  servants,  labourers, 
and  artificers;  and  even  in  the  late  dog  act  (a),  where  the  penalties  are  very 
large;  and. in  a  yet  later  act,  (13  Geo.  III.  c.  63),  relating  to  the  silk  ma- 
nufacture, where  some  of  the  penalties,  not  less  than  50/.,  are  directed  to 
be  recovered  by  the  oaths  of  witnesses — and  yet  the  justices  are  not  em- 
powered by  any  of  the  acts  respectively  to  administer  the  said  oaths. 

But,  be  this  as  it  may,  it  is  evident  that  this  remedial  act  doth  not  extend 
to  any  case  where  an  oath  is  not  mentioned  in  the  act,  but  where  only  a  ge- 
neral power  is  given  to  the  justices  to  take  cognizance;  and  it  may  be  ar- 
gued, that,  if  where  an  oath  is  necessary,  yet  the  justices  cannot  proceed, 
unless  authorized  by  the  several  acts  respectively,  to  administer  such  oath, 
it  follows,  dfortiorif  that  where  no  oath  is  mentioned,  there  no  oath  can  be 
by  them  administered.  And  this  is  the  case  of  all  the  ancient  statutes,  so 
far  down  as  the  latter  end  of  the  reign  of  queen  Elizabeth.  For  they  only 
express  in  general,  that  the  justices  shall  have  power  to  hear  and  detemune ; 
shall  inquire  of  such  and  such  offences ;  shall  mquire,  heaVy  and  determine, 
by  their  discretions  ;  shall  convict  offenders  hu  taUness,  confession^  or  other- 
wise.  The  statute  of  43  Eliz.  c.  7  (6),  acainst  hedge-breaking  and  robbing  of 
orchards,  is  the  first  statute  that  specimly  requires  the  conviction  to  be  upon 
oath ;  and  in  many  subsequent  statutes,  it  is  only  expressed  that  the  convic- 
tion shall  be  before  the  justices,  without  any  mention  of  an  oath  at  all  (c). 

Besides,  there  are  many  other  acts  to  be  done  by  justices  of  the  peacfe, 
which  have  no  relation  to  the  levying  of  penalties  or  making  distresses;  and 
it  may  be  argued  from  analogy,  that  if  they  have  not  ]^wer  to  administer 
an  oath  in  one  case,  they  have  not  power  to  administer  it  in  another,  under 
the  like  circumstances.  As,  for  instance,  sometimes  the  penalty,  after  con- 
viction, is  not  pecuniary  to  be  levied  by  distress,  but  corporal,  by  commit- 
ment to  the  house  of  correction,  or  otherwise ;  and  yet  the  acts  authorizing 
and  directing  the  proceedings  run  in  the  very  same  style  and  form  of  words; 

(a)  Now  repealed,  ante,  Bogi*  VoL  I.     ed  on  in  Paley  on  Convictions,  Inirodmc' 
\b)  Now  repealed,  ante,  542, 566.  tion,  p.  zzviL 

(c)  See  these  observations  comment- 


I 


daily  prBctici 
ing  of  an  oat 


aniy  thii  act  of  the  15  Geo.  III.  c.  39,  heaU  the  defect  in  one  cue.  but 
the  matter  open  u  to  the  rest,  and,  uuleu  the  circumatances  can  b« 
^  guished,  may  affect  the  office  of  a  justice  of  the  peace  in  a  mo«t  « 
and  vital  part;  fur,  to  convict,  and  in  cnnscqiience  thereof  to  imprinor 
fender,  withunt  oath,  "t,  (which  ia  Ihc  unnie  thiiif;),  by  virtue  of  a 
niiich  the  hiBtice  hath  no  i>owgt  to  administer,  arifiiea  o  vm'  feeble  t 
perfect  jtinadiclion,  and  sticli  as  no  one,  without  being  well  advised, 
readily  choose  to  DxerciBe. 

Indeed,  very  few  uf  the  uathi  administered  by  justice!  of  the  pcac 

the  aforcnaid  sancdun  of  a  special  authority  given   by  the  several  a 

support  them.     No  act  of  Farliument  gives  a  ttpocial  power  to  odn 

the  oath  of  oihcc  to  a  gauger  in  tlie  exoixe,  a  commissioner  of  sewei 

sheriff's  hoiliff ;  to  a  soldier  enliirte<l  in  liis  Majesty's  forces ;  to  an  01 

(ioner  of  Chelsea  Hoapilal,  in  order  to  receive  liis  peni;ion ;  to  a 

wanting  relief;  to  a  person  apprchendiMl  as  a  rogue   and  vagaboni 

landlord,  on  the  tenant's  conveying  away  his  goods  clandestinely;  !■ 

■on  robbed,  in  order  to  bring  his  notion  againHt   the   himdred:  all 

and  many  otlicr  such  like,  are  directed  to  be  administered  by  the  re« 

acta  of  Parliament,  which  acts,  nevertheless,  Iiavc  no  clause  authoril 

justices  to  administer  tlie  said  oathn.     Nay,  furtlicr  than  this,  in  ma 

'  "  '  :e,  BO  far  from  an  additional  cinuae  authorizing  the  aiim 

ith,  there  is  no  net  of  Parhament  now  existing,  that  m|ui 

justices  to  take  any  examination  upon  oatli,  either  on  the  removal  of 

'  per  to  his  settlement,  or  tlic  hliatiun  of  a  bastard  child  before  tiie  ti< 

'  juslicea.     So  thnt  the  oatlis  whicli,  upon  (hose  occasions,  are  adniini 

are  only  of  congniily,  as  supposed  incident  to,  and  necessoHlv  annt 

the  office  of  a  justice  of  the  peace;  and  if  they  cannot  be  suppoitei 

j[  that  foundation,  it  is  easy  to  conjecture  wliat  imist  be  the  consequeiu 

'■  It  may  he  worth  while,  in  a  few  words,  to  consider  what  hotli  h 

Tonced  by  learned  men  upon  this  subjecL     It  hatli   been  urged,  tl 

t        (  very  act  of  Parliament  which  gives  power  to  the  justices  to  hear  and 

'>    '    i  mine,  and  the  comniission  of  the  peace  consequent  theivupon,  do,  ^ 

^  more,  give  to  the  justice  eveij-  thmj;  neeesanry  for   the  execution 

power;  uocurdiiig  to  tlmt  saying  of  Lord  Coif  u{m»i  niiother  iicc.»>iii 

wlien  1I10  tau-  griinletli  any  thing,  thnt  iilsci  is  granted  without  wh: 

thing  itself  caiuiut  be.     And  so  it  seems  to  have  been  iindentUHid  1 

wardM  of  two  hundred  years;  for,  from  the  firm  iustitiitinn  of  ihe  o 

thelattercnduf  Ihcrei^  ofquei-n  Klizabvth,  (us  1  ubservod  btlun 

;  Mpecial  mode  ofconvicliun  by  oatU  is  never  mcntiunetl.     But  tlivn 

OQ  rcn)ark(-<l,  that  during  all  tliat  period  the  justices  were  cnusiden-d 

ing  in  llieir  sessions  by  a  jury,  hi  like  manner  and  fiirni  ofpnuveiliii: 

other  the  King's  Courts  of  record.     And  it  was  not  »intil  jiiiulltr  ui 

such  as  hedge-breaking,  servants'  wages,  frequenting  iUeh(»i#e^  anc 

like,  were  brought  under  the  jurisiliction  ofinstices  uf  the  peace,  il 

odniinislering  of  an  oath  became  s]ieciuUy  duccted.     The.ie  lesser  u 

were  thought  too  trifling  to  bring  the  cmmtry  together  about  then; 

therefore  it  was  ordained  that  tliey  shall  be  heard  and  detennim-d  1 

or  niore  justices  nut  of  sessions,  and  without  a  jurj'.     Awd  hereby  i 

,  kind  of  judienturc-  lieing  established,  il  beciune  necossar}-  tu  limit"  ai 

'.    __  line  11k'  |iurticular  mode  of  proceeding;  as  tlmt  the  jnstice  diouli 

)H>wer  to  convict  by  ruM/c'»(nji  of  lAe  partji,  h\-  riru-uf  Ihi-jumiir.vt 

ainiiialioH  '>/'«'jVn('iMM,  which  examination  at  liuit  time  no  douM  was  1 

\  stood  to  be  upon  oath,  for  lliey  knew  of  no  other  judicial  exauiination. 

for  the  greulcr  precision,  and  Id  prL>\-ent  any  shadow  of  au)higuitr 

niHiiy  statutes,  ^ving  thin  Miminary  jurisdieliDu  in  pnrticidur  oui.es 

nn  oath  is  reijuired,  have  tlus  additional  clause,  ichic/i  aatk  nirh  jm 

hrrehy  rmpanvrFil  /o  admiHitlrr,     Neverthelesi,  there  are  t.o  tniuiv  ^i 

of  the  like  kinrl  which  do  not  (^cne  this  disliiieliun,   and  i>tli('r>. 

never  inentiini  any  ontli  at  all,  that  it  scenieth  difficult  unmi  thexv  tin 

|,  lo  fiinn   ony  general  cunchisimi.     What  hath  bi-en  principally  int< 

^L  deems  to  have  been,  to  sjiecify  thnt  the  conviction,  in  sudi  castes,  shall 
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a  summary  manner,  without  the  help  of  a  jury,  and,  consequently,  that  the         oaths, 
justice  in  that  respect  is  constituted  m  the  place  of  both  judge  and  jurvy  and     in  general. 
as  such  must  proceed  after  the  course  of  the  common  law,  when  not  directs  powtr  of  adiBJiifti- 
ed  otherwise  by  special  words  in  the  act  of  Parliament  tcrioc  an  oath. 

On  the  other  hand,  the  authority  of  Lord  Coke  is  alleged  in  this  matter 
against  such  general  power;  who,  in  treating  of  the  oath  of  office  to  be  taken, 
in  pursuance  of  the  statute  of  the  13  Edw.  I.  st  1,  c.  47,  by  the  conserva- 
tors of  the  Humber,  Ouse,  Trent,  and  other  rivers,  in  relation  to  the  taking 
of  salmon,  says,  a  new  oath  cannot  be  imposed  upon  any  judge,  commis- 
sioner, or  any  other  subject,  without  authority  of  Parliament,  asnere  it  was; 
but  the  giving  of  every  oath  must  be  warranted  by  act  of  Parliament,  or  by 
the  common  Taw  time  out  of  mind.  2  Inst,  479.  But  this  does  not  contra- 
dict the  former  position,  but  rather  confirms  it,  admitting  the  common  law 
as  a  rule  for  the  ^ving  of  oaths. 

The  1  &  2  Phu.  &  M.  c.  13  (a),  empowering  the  justices  out  of  sessions 
to  take  bail  of  persons  arrested  for  felony,  prescribes  that  the  justices  shall 
take  (he  examination  of  the  prisoner,  and  the  informaUon  of  them  that  bring 
him,  but  doth  not  express  that  the  information  shall  be  upon  oath.    Upon 
which  Mr.  Zaiii6ar<f  observes  as  follows  (p.  213) — "  Because  (says  he)  some 
justices  do  use  to  take  this  information  of  the  bringers  upon  tneir  oaths,  and 
some  others  do  receive  it  without  any  oath  at  all;  let  us  see  what  is  wont 
to  be  said  on  either  side,  that  every  man  may  the  better  understand  what 
way  to  incline  and  follow.     They  which  take  this  information  without  any 
oath,  say,  that  if  the  makers  of  this  statute  had  meant  that  an  oath  should 
be  taken,  then  would  they  have  expressed  so  much;  even  as  the  statutes 
for  bankrupts,  (34  Hen.  VIII.  c.  4,  and  13  £liz.  c.  7) ;  the  statute  of  account- 
ants, (5  Rich.  II.  c.  13);  the  statute  of  labourers,  (2  Hen.  V.  c.  4);  and  the 
statute  of  choosing  knights  of  the  Parliament,  (8  Hen.  VI.  c.  7);  have  done 
before.     In  all  which,  and  some  other  statutes,  examination  upon  oath  is 
given  by  express  and  plain  words.     But  they,  on  the  contrary  side,  do 
strongly  defend  their  exacting  an  oath,  by  the  example  of  the  justices  of  the 
higher  courts ;  and  do  allege,  that  whereas  stat.  5  Hen.  IV.  c.  8,  did  or- 
dain, without  any  mention  of  an  oath,  that,  in  an  action  of  debt  upon  the 
arrearages  of  an  account,  the  justices  should  have  power  to  examine  the  at- 
tomies  and  others,  the  jiistices  of  the  bench  do  use  in  that  case  to  minister 
an  oath  to  the  persons  examined.    The  like,  they  say,  is  daily  done  and 
practised  in  all  the  examinations  of  summoners,  viewers,  sherifis'  clerks,  and 
other  officers,  that  do  happen  in  the  higher  courts  at  Westminster;  and 
Mr.  Brooke  (tit  Examination^  32),  is  of  opinion  that  every  examination  is 
to  be  handled  upon  oath.     And,  therefore,  belike  (say  they)  the  statute  of 
2  Edw.  VI.  c.  13,  giving  power  to  the  ordinary  to  examine  a  man  for  his 
personal  tithe,  excepteth  an  oath,  as  though  otherwise  &e  might  have  requir- 
ed it  of  him.     Besiaes  all  this,  they  add,  for  reason,  that  if  these  informers 
be  examined  upon  oath,  then,  although  it  should  happen  to  them  to  die  be- 
fore the  prisoner  have  his  trial,  yet  may  their  information  be  given  in  evi- 
dence, as  a  matter  of  good  credit;  whereas,  otherwise,  it  would  be  of  little 
or  no  weight  at  all,  and  thereby  offenders  should  the  more  easily  escape. 
And  he  adds,  to  this  latter  opinion,  I  myself  am  ready  to  subscribe,  as 
well  because  I  have  heard  some  judges  of  assize  deliver  their  minds  accord- 
ingly, as  also  for  that  I  have  found  by  experience,  that,  without  such  an 
oath,  many  informers  wiU  speak  coldly  agamst  a  felon  before  the  face  of  the 
judge,  having  perhaps  first  made  their  bargain  with  the  offender  or  his 
friends,  before  that  the  judge  did  hear  of  the  cause.*' 

Mr.  Dalton,  upon  the  same  subject,  says,  the  person  accused  shall  not  be 
examined  upon  oath,  for,  by  the  common  law,  no  man  is  obliged  to  accuse 
himself.  But  it  seemeth  convenient,  (he  says),  in  cases  of  felony  especiaDy, 
that  the  information  of  the  bringer  and  others,  which  the  justices  do  take 
against  the  prisoner,  be  upon  oath;  otherwise,  upon  the  trial  of  the  prisoner, 
such  information  tidcen  by  the  justice  shall  not  be  read  or  delivered  to  the 


(a)   Now  repealed  by  7  Geo.  IV.  c.     sect.  3,  ante.  Vol.  U.  p.  97,  expresses, 
C4.     The  new  provision  in  that  statute,     that  the  information  shall  be  on  oath. 
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usual  place  of  abode,  with  one  of  the  fomilv  there,  they  shall  certify  the  oath  of 
same  to  the  next  sessions,  there  to  be  recoraed  by  the  clerk  of  the  peace,  allbqiawcr. 
And  if  such  person  shall  neglect  or  refuse  to  appear  and  take  the  oaths  at 
the  said  sessions  ^the  name  of  such  person  being  publicly  read  at  the  first 
meeting  of  the  said  sessions),  then  such  person  shall  be  esteemed  and  ad- 
judged a  popish  recusant  convict;  and  the  same  shall  be  thence  certified 
by  the  derk  of  the  peace  into  the  Chancery  or  King's  Bench,  to  be  there 
recorded  1  Geo.  I.  st  2,  c  13,  s.  10, 11. 

Whom  they  shaU  sutpecf] — It  seemeth  that  a  bare  suspicion  is  not  suffi- 
cient, but  there  should  be  some  good  cause  of  suspicion,  and  that  the  cause 
of  suspicion  is  traversable.  Read.  *'  OtUhs." 

IRefuse  to  take  the  oaths] — A  person  cannot  be  said  to  rrfute  the  oaths, 
unless  they  be  read  to  him  or  ofllered  to  be  read.  B^ad.  "  Oaihe." 
The  oath  of  allegiance  by  the  1  Geo.  I.  st  2,  c.  13,  is  as  follows : 

/,  A.  B.f  do  nncerelu  promise  and  ewear  that  I  wiU  befaithjid  and  bear  o^th  of  aitegUmce. 
true  alleffiance  to  his  Mtyetty  king  WUUam:  So  help  me  God. 

Every  layman,  above  the  ace  of  twdve  years,  was  ancientiy  obliged  to  or  the  oath  of  al- 
take  the  oath  of  allegiance  at  tne  torn  or  leet,  and  it  was  a  high  conten^t  kgiance 
to  refuse  it.  1  Inst,  68. 

But  the  clergy  were  not  obliged  to  take  the  oath  of  allegiance  till  the  Re- 
formation, any  mrther  than  domg  homage  to  the  King  fox  the  lands  held  of 
him  in  right  of  the  churdi.  1  Hale,  71,  72. 

Lord  Rale,  speaking  of  the  ancient  oath  of  aUegiance,  which  continued 
above  six  hundred  years,  says,  that  therein  the  prudence  of  the  common 
law  is  observable,  tliat  it  was  short  and  plain,  not  entangled  with  long  and 
intricate  clauses  or  declarations,  but  that  the  sense  of  it  was  obvious  to  the 
most  common  understanding,  and  yet  withal  comprehensive  of  the  whole 
duty  of  a  subject  to  his  prince.  And  from  this  the  present  form  of  the  oath 
of  ^legiance  hath  not  much  varied.  1  HaU,  63. 

A  mandamus  will  not  lie  to  the  mayor  of  a  corporation  to  hold  a  court 
leet,  for  the  purpose  of  administering  tne  oath  of  allegiance  to  an  inhabit- 
ant desirous  of  taking  it  JR.  v.  Maidstone,  QD.SfR.  334. 


ni*  ®at6  of  SbupremacB. 

The  oath  of  supremacy  came  in  upon  abolishing  the  papal  authority  at  ofUMoathoT 
the  Refonnation.  wiMWMcy. 

The  oath  of  supremacy  by  the  1  Geo.  I.  st  2,  c.  13,  is  as  follows: 

/,  A,  B.,  do  swear,  that  I  do  from  my  heart  abhor,  detest,  and  algure,  as  oath  of  tupre- 
impious  and  heretical,  that  damnable  doctrine  and  position  that  princes  ex-  ™*^* 
communicated  or  deprived  by  the  pope  or  any  authority  of  the  see  of  Rome, 
may  be  dtposed  or  murthered  by  their  subjects  or  any  dher  whatsoever.  And 
I  do  declare  that  no  foreign  prince,  person,  prelate,  state,  or  potentate,  hath, 
or  ought  to  have,  any  jurisdiction,  power,  superiority,  pre-eminence,  or  aur 
thorfty,  ecclesiastical  or  spiritual,  within  this  realm:  So  help  me  Qod. 


IV.  ®atj^  of  ^bttn^atfon. 

The  oath  of  abjuration  came  in  after  the  revolution;  received  some  al-  oftheoathofah- 
tcrutions  in  the  first  year  of  queen  Anne;  and  agaia  in  the  first  year  of  i"™**™** 
king  George  the  First;  and  fmally,  in  the  sixth  year  of  king  George  the 
Third. 

Perhaps  it  miffht  be  wished,  that  it  were  made  more  applicable  to  Lord 
Hale's  rule,  in  being  more  short  and  plain,  there  being  m  it  several  hard 
words,  which  probably  many  who  take  it  do  not  w^  understand;  and 


lliCTC  being  tn  wt  of  Porliuinent  therein  referred  to.  which  ftAtfl 
uii«  in  fifty  who  lake  it  have  ciHimilted. 

The  with  of  abjtiration  by  the  OGeo.  HI.  <■.  53,  is  bb  foOowt: 
/,  .*,  fl..  lit  Iruljl  and  linrrrrlg  lu-knaalfdar,  prt/nt,  IrrUfy,  ami  dtt 
111  my  ronnrirnrt,  hrfare  Cod  and  tkf  wortJ,  thai  our  n/rmign  lori 
tnilinm  in  laiiful  anil  righlfii!  A'inj  n/'*"  ''<'''''"■  o^lo^  "'*""  *"  ^V* 
dimmloiu  and  c/nnlrirn  fhrrcunto  belonging:  and  1  do  mlepuilif  aid 
irTfly  declare,  llml  I  do  belirt-r  in  my  cowrieriff.  tAat  not  any  of  tit  dita 
anU cf  Ih' iimoa  mho  prelended labt  Priwr  of  ifaU*  diringlhet^^ 
bU*  «wy  Jamtt  Ihr  Second,  and,  mflcr  Au  deetaie.  prrlniJrd  lo  it, 
took  upon  himirif  tie  style  and  tUU  of  king  of  England,  bg  lAe  mm 
Jamn  tht  TTiird,  or  of  ScotUtnd,  by  Ihe  name  ^  Jamrt  the  Eighlli.  m 
Hylr  and  title  of  King  of  Grral  Britain,  hatik  ang  right  or  lillr  ahalm 
to  the  tronm  o/t/iit  rndm,  or  any  othtr  the  dominion*  tkertimlo  Ubmt 
ami  I  do  rrntiuneir,  refute,  and  afjfurf  any  allegiance  or  obedience  to  m 
Ihrm,  jind  I  do  etwar,  that  iieiU  bear  faith  and  Ime  ailegianctl 
JUt^ttlg  king  Wiiliam,  and  Aim  will  defend,  to  iXe  tOnoU  of  my  » 
uganal  all  Iraitoroiu  conijaraciei  and  allfmptt  vhattorrrr,  vAir-k  >M 
made  agaiml  him  ptrion,  crown,  or  digailif.  And  I  mU  ita  mg  ntntM 
deaeour  fa  ditelote  and  mate  knmim  lo  hu  Miyeity,  and  ho  laerevan 
treoMmt  and  traitirroaa  eompirofirt  wUeh  I  thall  imow  to  be  agaiatl 
orangoflhem.  And  I  do  faithfaUy  promite,  lo  the  iamatl<^mypt 
to  mpport,  nuunlain,  and  defend  the  mrcKadon  of  tit  crm™,  againtt  It 
KendanI*  qflhe  laidjamet,  and  agaiatt  all  otkrr pfrtanM  iehaltnnrr,t 
MHteettioB,  bg  itn  act  intituled.  "  An  An  for  Ike  further  limUaiio*  <f 
CTOum,  and  better  leeuring  lie  riglitt  and  libertier  of  tht  tubjerl,"  a 
tlimdt  limited  to  the  prinrrn  Sophia,  eleetrru  and  duehea  dmeagrr  <f 
nover,  and  the  heiri  of  hrr  body  being  proteilantt  {a).  And  alt  tine  b 
I  do  plainly  and  rineerely  aeinowfedge  and  nivar,  arrording  to  litM 
pre4t  wordt  by  me  tpoken,  and  according  la  the  plaiit  cammon  tenM 
mdknlending  of  tht  tame  wordi,  mHaiU  any  equvfocation,  madml  (M 
or  urrel  reiervalion  whatsoever.  And  I  do  make  ikim  recognition,  act 
trilfimnil,  iihjiirtilion,  renuncialimi,  and  promise,  hearlilg.  willingly,  audi 
upon  the  true  faith  of  a  Chrittian.    So  help  me  Gad. 


V.  3edacaHon  apfnst  SiansnlmtantiBtlon. 

Bt  the  10  Geo.  IV.  g.7,  the  itatutet  relating  to  the  declaiBtioo  *g> 
tranBubslADtiation  are  repealed.     See  tit.  ^Popnn,  Vol.  V. 


VI.  (Slnaftns'  gtfSnnatfna. 

Bt  Btat.  7  &  a  Wm.  III.  c.  34,  i.  1,  it  is  enacted.  That  every  ip 
who  shall  be  required,  upon  any  lawful  occarion,  to  take  an  oatb  m 
case  where  by  law  an  oath  is  required,  shall,  instead  of  the  nmal  (ben 
permitted  to  make  hii  or  her  lolemn  affirmation  or  declaration  in  I 
words  following;  m. 

/,  A.  B.,  do  declare,  in  ihe  preitnee  of  Almightg  God,  the  teitnea  q 
tmlh  of  what  I  lay. 

Which  said  solemn  affirmation  shall  be  of  the  same  force  and  dk( 
all  Courts  of  justice  as  if  such  quaker  had  taken  an  oath  in  the  usual  f 
Sect.  2. 

And  if  an^  ouaker  making  such  solemn  affirmation  ahaD  be  law 
convicted,  wilfiilly,  falsely,  and  corruptly  U)  have  affirmed  or  ded 
any  matter  or  thing  which,  if  it  had  been  in  the  uaual  form,  wouU 
aniouDlcd  to  wilful  and  corrupt  peijury,  every  such  calender  ihaD  incn 

;a)  r7t.3lat.l!&l3Wiii.tacl. 
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same  penalties  and  forfeiturerj  as  are  enacted  against  persons  convicted  of       quakeiis* 
wilful  and  corrupt  peijury.  Sect  3.  affirmations. 

Provided,  that  no  quaker,  or  reputed  quaker,  shall,  by  virtue  of  this  7&8Win.s,c.34. 
act,  be  permitted  to  give  evidence  in  any  criminal  causes,  or  serve  on  any 
juries,  or  bear  any  omce  or  place  of  profit  in  the  government.  Sect  6. 

This  act  was  only  to  continue  in  force  for  seven  years ;  but  it  was  after- 
wards continued  and  made  perpetual  by  stat  1  Geo.  I.  st  2,  c.  6,  s.  1. 

And  by  stat  22  Geo.  II.  c.  46,  s.  36,  it  is  enacted,  That  in  all  cases 
wherein  an  oath  is  required,  &c.,  quakers  shall  be  permitted  to  make  an 
affirmation,  &c.,  under  the  same  penalty  as  for  wilful  and  corrupt  peijury. 

Provided,  that  no  quaker  shall  be  qualified  or  permitted  to  give  evi- 
dence in  any  criminal  cases,  or  to  serve  on  juries,  or  to  bear  any  office  or 
place  of  profit  in  the  government  Sect  37. 

In  any  Criminal  Cases] — On  the  construction  of  these  acts  of  Parlia-   DecUam  on  «- 
ment,  it  has  been  decided : 

First,  that  where  the  object  of  the  prosecution  was  criminal,  the  affirma- 
tion of  a  quaker  could  not  be  received :  R,  v.  Wych,  2  Sir,  872,  on  a  mo- 
tion for  an  information  for  a  misdemeanor;  R,  v.  /.  Gardiner,  2  Burr, 
1117,  S.  P.;  Oliver  \.  Lawrence,  2Str.  946,  on  a  motion  to  answer  the 
matters  in  an  affidavit;  R,  v.  Green,  1  Sir,  527,  and  R.  v.  CrumhleUm^  2 
Atk,  70,  both  applications  to  exhibit  articles  of  the  peace :  but  in  the  latter 
case.  Lord  Hardwicke  expressed  his  doubts,  and  considered  it  a  question  fit 
to  be  sent  to  the  judges.     But  see  now  the  9  Geo.  IV.  c.  32,  post,  931. 

Secondly,  even  though  in  form  it  were  a  civil  proceeding,  as  in  an  appeal 
of  murder.  Castel  v.  Bambridge,  2  Sir,  856. 

Thirdly,  where  the  application  was  against  a  quaker,  there  his  own  affir- 
mation may  be  received,  though  the  proceeding  be  of  a  criminal  nature.  R. 
V.  ShakUngUm,  Andr.  201,  n.;  Hudson  v.  Jones,  lb.;  R.  v.  Gardiner,  2 
Burr.  1117;  and  see  1  Cowp.  392. 

Fourthly,  where  the  object  of  the  proceeding  is  of  a  civil  natur^  the  affir- 
mation of  a  quaker  may  oe  received :  Atcheson  v.  Everit,  1  Cowp.  382,  an 
action  of  debt  for  a  penalty  on  the  bribery  act  Powell  v.  Ward,  cited  in 
Andr.  200,  a  motion  for  an  attachment  for  not  performing  an  award.  Tay- 
lor  v.  Scott,  cited  in  Cowp.  394;  even  though  the  proceeding  be  carried  on 
in  the  name  of  the  King:  R.  v.  Turner,  2  Str.  1219,  a  rule  to  shew  cause 
why  an  appointment  of  overseers  should  not  be  quashed.  It  is  true,  indeed, 
that  in  the  case  of  Robins  v.  Sayward,  1  Str.  441,  the  Court  of  King's  Bench 
refused  to  grant  an  attachment  for  non-performance  of  an  award  on  the  af- 
firmation of  a  quaker,  because  they  said,  '*  it  is  a  criminal  prosecution 
within  the  proviso  of  stat  7  &  8  Wm.  III.  c.  34."  But  as  the  ^und  on 
which  that  case  was  decided  has  since  been  questioned,  the  case  itself  may 
probably  no  longer  be  considered  of  any  authority,  especially  since  the  cases 
of  Powell  V.  Ward,  and  Taylor  v.  Scott,  above  referred  to.  When  the  case 
of  Robins  v.  Sayward  was  decided,  an  attachment  for  not  performing  an 
award  was  considered  as  a  criminal  proceeding;  but  in  R.  v.  Meyers,  1  T. 
R.  266,  Mr.  Justice  Butter  said,  that  it  had  been  settled  of  late  years  that 
such  an  attachment  was  only  in  the  nature  of  a  civil  execution. 

Or  bear  any  Office  or  Place  of  Profit  in  the  Government'] — By  the  stat  26 
Geo.  II.  c.  18,  a  certain  oath  is  required  to  be  taken  and  subscribed  upon 
admission  to  the  freedom  of  the  Turkey  company.  Isaac  Rogers,  a  quaker, 
had  made  and  subscribed  his  solemn  affirmation  and  decmration  to  the 
effect  of  the  oath.  The  question  was,  whether  this  ought  to  be  admitted  in- 
stead of  the  oath?  Per.  Cur. — ^This  is  no  office  or  place  of  profit  in  the  go- 
vernment This  man's  claim  is  nothing  more  than  to  be  admitted  into  the 
company  of  merchants  trading  to  a  particular  part  of  the  world.  Even  the 
appointment  to  receive  remittances  of  public  money  for  the  use  and  ac- 
count of  the  government,  given  by  his  Majesty  to  ^ui^ers,  though  the  same 
may  be  ve^  profitable,  yet  it  is  no  office  or  place  in  the  government  R,  v. 
March,  2  Burr.  999. 
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AXEii'  The  quiker'a  lolemn  affinnatiim,  mMead  of  an  (Mtli,  ai  finaUv  Mttli 

LmTium.  lUt.  8  Geo.  I.  c.  6,  ii  as  followi,  tii. 

iltaHi^  I,  Ji'  B^  Jo  mUmitly,  wiiieerelg,  ami  InUjf  dedar^  and  affirm. 

'"'^  Inttewl  of  the  oathi  of  Bllegunce  and  ■upremscy,   qtukcn  At 

•Dowed  to  make  the  following  declaration  of  fidelity,  by  itat.  S  G( 
cS. 
latkHidf  /,  A.  B.,  io  telemntj)  and  muerely  promUe  and  dtelart,  that  I  tc 

''  fmc  aadfaithfid  lo  kmg  Williani ;  and  do  toleaudy,  tinceretg,  and  tn!^ 

feu,  Uittjfy,  and  declare,  thai  I  do  from  my  hratt  abhor,  detett,  and  riM 
at  impioui  and  heretical,  thai  lacked  doetriiu  and  potilion,  tiat  prime 
eommnnieated  or  deprived  bi/  Ihepopr,  or  any  authority  of  Uu  rretf  I 
mapbe  depoied  or  aurlhered  by  their  n^eeU,  or  amy  olkrr  wiliaUoever, 
I  £>  dteiare,  that  no  foreiyn  prince,  perton,  prelate,  ttatt,  or  patentidt, 
or  ought  to  hare  any  poaer,  juriidielion,  taptriorit^, pre-aHiafmet,art 
rilf,  eecIetiaMlical  or  ipirilual,  within  this  realm. 
uhB.  B^  the  ume  itat.  8  Geo.  I.  c.  6,  quak^n  were  allowed  to  take  the 

of  the  aliguiatiol)  oath  according  to  the  form  therein  preacribed.  Afh 
death  of  dw  penon  pretending  b>  be  king  of  England,  bj-  the  nai 
Jamei  the  third,  it  became  neceisaiy  to  alter  the  form  of  the  abiui 
oath.  Accovdiogly,  by  stat.  6  Geo.  III.  c.  53,  a  new  form  of  aljiiratm 
ia  preieribed.  nit  neither  by  that  act,  nor  any  other,  is  any  prariaMi 
fbr  altering  the  quakere'  affirmation  or  declaration  conform^e  tbert 
It  feemeth  that  the  form  thereof  ought  to  be  thus : 

/,  A.  B.,  do  toiemaly,  tiaeerely,  and  truly  aehuMptedgr,  profeu,  ti 
and  declare,  that  long  William  it  laicfni  and  rightful  King  of  tliii  realm 
o^  aS  other  hit  dominioni  and  comitriei  thereunto  belomgtng ;  and  It 
Umniy  and  ttncerely  dxelart,  tAal  I  do  beUetv  that  ftot  any  r^  the  iu 
anlt  (f  the  perion  who  pretended  to  be  Prince  of  Walet,  during  the  i 
the  late  itM  Jamet  fke  Second,  and  tinee  hit  deceate  pretended  to  U 
took  upcathimtelf  the  ttyh  and  HHe  t/  Xing  of  England,  by  He  nn 
James  the  TTiird,  or  cf  Scotland  by  ike  name  of  Jamet  the  Eighth,  or  lit 
and  title  of  King  of  Ureal  Brilaia.  halh  any  right  or  title  irhalsott'T  I 
cToim  of  thli  rralm,  or  aiiii  olhfrlhf  domimoiit  Ihereiinio  hrlongiay:a 
do  reHOiince  ami  refute  any  allegia»cr  or  obrdiearc  lo  any  oflhem.  .J 
do  tolfmaly  promine,  that  I  u-Ul  be  true  and  faithful,  and  bear  true  aUiQ. 
to  ting  flllliam,  aad  to  him  mil  be  faithful  againtt  all  Iraitiiriiiii  niiupir 


dignity, 
ling  mil 


king  William,  and  kit  lureeiiurs,  all  freatoat  and  traitoroHt  coiupirarift  t 

I  thall  knoir  to  be  agaiiitl  him  or  any  of  them.   And  I  nil/  iir  tru--  umrf  / 

/«/  to   the  tucceftian   of  tlie  erou-n   agaimt  the  dftceadtrutt  of  lie 

i  Jamet,  and  againtl  all  other  pertont  irhatioevrr,  at  Ihr  tanif  is  and  $1 

',  tettlrd  by  an  art.  intituled  "  An  Act  declaring  the  rightt  and  librriiti  uj 

■  lubjert.  and  nrltling  the  suecctsion  of  the  croini  to  the  late  aueen  Jnae 

I  the  heiri  of  her  body,  bring  protettantt ;"  and  ai  the  tamr,  by  ont  i 

act,  intituled  "  An  Act  for  the  further  limilatioa  nf  the  rrom,  ana  ^ 

1  teeariag  the  righit  and  liberties  of  Ihe  fibjecl,-  is  and  ttami,  ,rlt/r,l  an: 

I  tailed,  after  the  decease  of  the  nail  late  gueen ;  a.idfar  default  ofiuue .; 

<*  taid  late  queen,  to  Ihr  late  prinn  « .fophia,  rlrctnsn  and  duchett  domm 

Hanover,  and  Ihe  heiri  of  her  body,  being  pratestant*.      And  all  t/iet/ti 

^  J  do  plainly  and  sincerely  artnoirledge,  promiie,  and  declare,  accurJit 

-f*  their  erprem   leords  by    me   spukea,    and  according  lo   Ihr  plain  com 

^  sense  and  underttanding  of  Ihe  same  Kordi,  irilhout  any  equirufalioii.  mi 

eeasioH,  or  secret  reierration  irhalioerrr.     And  I  do  make  IhLi  reciuf 

"^  aekaoirledgmeiJ,  renmiciatiim.  and  promise,  heartily,  willingly,  and  Irai 

:\  The  Quakers' »rofe3.si<ni  of  rheir  belief,  bv  stat.  I  W  &  M    tea. 

I  18,  ».  13,  isasfpllows:— 


/.  A.  B..  profess  faith  in  God  Ihe  Father,  and  in  Jetus  Christ  hi 
~ c  Codb'essr-dfo 
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do  acknowledge  the  holy  Scriptures  of  the  Old  and  New  Testamenl  to  be  given       Quakers' 
by  divine  inspiration.  AFFiRiiATiowg. 

And  now,  by  the  9  Geo.  IV.  c.  32,  s.  1,  reciting,  *  Whereas  it  is  expedient  that  »  Geo.  4,  c.  as. 
quakers  and  Mpravians  should  be  allowed  to  eive  evidence  upon  their  so- 
lemn affirmation,  in  all  cases,  criminal  as  well  as  civil;  and  that,  in  prose- 
cutions for  forgery,  the  party  interested  should  be  rendered  a  competent 
witness ;'  it  is  enacted,  '*  Tnat  every  quaker  or  Moravian  who  shall  be  requir- 
ed to  give  evidence  in  any  case  whatsoever,  criminal  or  civil,  shall,  instead  of 
taking  an  oath  in  the  iisual  form,  be  permitted  to  make  his  or  her  solemn 
affirmation  or  declaration  in  the  words  following;  that  is  to  say,  '  /,  A,  B., 
do  solemnly,  sincerely,  and  truly  declare,  and  affirm  ;'  which  said  affirma- 
tion or  declaration  shall  be  of  the  same  force  and  effect  in  all  courts  of  jus- 
tice, and  other  places  where  by  law  an  oath  is  required,  as  if  such  quaker 
or  Moravian  haa  taken  an  oath  in  the  usual  form;  and  if  any  person  mak- 
ing such  affirmation  or  declaration  shall  be  convicted  of  having  wilfully, 
falsely,  and  corruptly,  affirmed  or  declared  any  matter  or  thing,  which,  if 
the  same  had  been  sworn  in  the  usual  form,  would  have  amounted  to  wilf\il 
and  corrupt  peijury,  every  such  offender  shall  be  subject  to  the  same  pains, 
penalties,  and  forfeitures,  to  which  persons  convicted  of  wilful  and  corrupt 
perjury  are  or  shall  be  subject" 


The  affirmatkm  of 
quakers  or  Mon- 
viani  shall  be  ad- 
mitted In  criminal 
cases* 


VII.  ®atj«  of  JEnfi&els,  tec. 

A  Jew  is  to  be  sworn  on  the  Old  Testament,  and  peijury  upon  the  sta-  Jews, 
tiitc  may  be  assigned  upon  this  oath.  2  Keb,  314. 

In  the  case  of  Oomez  Serra  v.  Munez,  upon  error  in  debt  upon  a  bond, 
the  bail,  being  both  Jews,  were  suffered  to  put  on  their  hats  while  they  took 
the  oath.  2  Str,  821.     And  such  is  the  practice  at  this  day. 

At  the  council,  December  9,  1738,  present  the  two  chief  justices,  on  iieaihcnt. 
a  complaint  of  Jacob  Fachina  against  General  Sabine,  as  governor  of  Gib- 
raltar, Alderaman  Ben  Monso,  a  Moor,  was  produced  as  a  witness,  and 
sworn  upon  the  Koran.  2  Sir,  1904. 

So,  in  the  case  of  Omichund  v.  Barker,  in  the  Court  of  Chancery,  the  de- 
positions of  witnesses  professing  the  Gentoo  religion,  who  were  sworn  ac- 
cording to  the  ceremonies  of  their  religion,  taken  under  a  commission  out 
of  Chancery,  were  admitted  to  be  read  in  evidence.  2  Eq,  Ab,  397;  1  Atk. 
21;   Wmes,6Z%. 

David  Mildrone  was  produced  as  a  witness  at  the  Old  Bailey,  February,  a  Scotch  cove- 
1786,  against  a  person  for  larceny.  He  stated  to  the  Court  that  he  was  a  n^t»* 
North  Britain,  and  that  the  way  of  swearing  in  Scotland  was  not  to  kiss 
the  book.  Gould,  J.,  said,  that  on  the  trial  of  the  rebels  at  Carlisle,  in  1745, 
finding  it  to  be  the  ceremony  of  a  particular  sect,  he  admitted  a  witness  to 
swear  by  the  form  of  holding  up  nis  hand,  without  touching  the  book  or 
kissing  it;  which  was  afterwards  determined  to  be  right  on  a  reference  to 
the  twelve  judges;  and  on  that  authority  Mildrone  was  sworn  in  the  follow- 
ing form:  You  swear,  according  to  the  custom  of  your  country,  and  the  re- 
Ugion  you  profess,  that  the  evidence  you  shall  give  between  our  sovereign  lord 
the  King,  and  the  prisoner  at  the  bar,  shall  be  the  truth,  the  whole  truth,  and 
nothing  but  the  truth.  So  help  you  Ood.  Leach,  319.  And  vide  Peake's 
Rep.  23,  155. 

And  in  R.  v.  Taylor,  Buller,  J.,  would  not  suffer  the  particular  opinions 
of  a  man  professing  Christianity  to  be  examined  into;  but  only  asked  him 
whether  he  believed  the  obligation  of  an  oath,  the  being  of  a  Deity,  and  a 
future  state  of  rewards  and  punishments.  Peake's  Rep.  11. 

But  a  person  who  has  no  idea  of  the  being  of  a  God,  or  a  future  state  of 
rewards  and  punishments,  is  not  admissible.  R.  v.  HlUte,  1  Leach,  438.  See 
Vol.  II.  p.  64;  and  further,  title  »iT>nitt,  Vol.  II. 
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'•}    ^.  UNLAWFUL 

'g  joATiis.  VIII.     asministtring  «nr  taking  unlafoful  ®at]bs- 

}.^  Adminkterinffor         BYBtat.37  Geo.III.  c.  123,  8.1,  reciting  that  *  Whereas  divers  wic 

■  ***^h?  uoUwiid      evil-disposed  persons  have  of  late  attempted  to  seduce  persons  ser\  inji  ir 

■'     j  ^  jcsty's  forces  by  sea  and  land,  and  others  of  his  Majesty's  subjects  fr 

•    I  duty  and  allegiance  to  his  Majesty,  and  to  incite  them  to  acts  of  niui 

t     \  sedition,  and  have  endeavoured  to  give  effect  to  their  wicked  and  t: 

proceedings,  by  imposing?  upon  the  persons  whom  they  have  attt-u 
seduce  the  pretended  obligation  of  oiiths  unlawfully  administers 
PcnoiM  adinlnb-  enacted,  **  'That  any  person  or  persons  who  shall,  in  any  manner 
'«**jjs  ^|j2^  whatsoever,  administer,  or  cause  to  be  administered,  or  be  aiding  t 
then'Toiuniarfly,  ing  at,  or  present  at  and  consenting  to,  the  administering  or  takins 
Man  ^'lunlkhable  °**^  ®^  engagement,  purporting  or  intended  to  bind  tlie  person  lal 
with  Kven  vcmr^  same  to  engage  in  any  mutinous  or  seditious  purposf ;  or  to  di>i 
«    • ,  trsmpoTUikm.        public  peace;  or  to  be  of  any  association,  society,   or  confederacy. 

I  for  any  such  purpose;  or  to  obey  the  orders  or  commands  of  any  co 

Y   '     f  or  body  of  men  not  lawfully  constituted,  or  of  any  leader  or  comma 

I  otlier  person  not  having  authority  by  law  for  that  purpose;  or  not  u 

L*.  \     r  or  give  evidence  against  any  associate,  confederate,  or  other  pervju 

U  to  reveal  or  discover  any  unlawful  combination  or  coiift.*deracy ;  or  u 

f    I  veal  or  discover  any  illegal  act  done  or  to  be  done ;  or  not  to  rtveu 

i    *  cover  any  illegal  oatli  or  engagement  which  may  have  been  adininb 

r         ■  tendered  to  or  taken  by  such  jwrson  or  persons,  or  to  or  by  any  utl 

^    '^   ,  son  or  persons,  or  the  import  of  any  such  oath  or  engagement;  s 

conviction  thereof  by  due  course  of  law,  be  adjudged  pmlty  of  t\h 
,  ^  may  be  transported  for  any  term  of  years  not  exceeding  seven  vt-a 

jjt        f  ever}'  person  who  shall  take  any  such  oath  or  engagement,  not  beii 

r'  pelled  then'to,  shall,  on  conviction  thereof  by  due  course  of  law,  be 

•  "■  ed  guilty  of  felony,  and  may  be  transported  for  any  term  of  years 

.  *         '  ceeding  seven  years." 

A  Penrau  mmpeilcd       Sect  2  provides  and  enacts,  **  Tliat  compulsion  shall  not  justifi 

$  toukefturhnaths,    cuse   any  person  taking  such  oath  or  engagement,    unless  he  or  >1 

h-Miheyaw'lare       witliin  four  dnys  after  the  tJiking  thereof,  if  not  prevented  by  aetr.jil 

thr Hointf  within       siekness,   and  tlieu  witliin  four  days  after  the  hindraiiee  priKliici*! 

mir     >•.  foree  or  sickness  shall  cease,   declare  tlie  same,    totri'ther  with  thi-  \ 

what  he  or  slie  shall  know  touching  the  same,  aiid  the  ju-rsun  i-r  jn : 

*■  whom,  and  in  whose  presence,  and  when  and  whire,  siicli  oath  nr  i 

,  \  nient  was  administered  or  taken,  by  infonnation  on  oath  beforu^  on* 

Majesty's  justices  of  the  j)cace,  or  one  of  his  Majesty's  principal  "^tL 
of  state,  or  his  Majesty's  j)rivy  council;  or,  in  case  the  person  l.ikii; 
oath  or  engagement  shall  he  in  actual  service  in  his  Majesty's  fon  e? 
or  land,  then  by  such  information  on  oath  as  aforesaid,  or  by  infoniii 
his  commanding  officer." 
PcmonsaWinf,  Sect.  .'{  enacts,  *'  That  perscms  aiding  and  assisting  at,  or  pn-si-nr 

&c.,  at  taking  fcuch    conscntiuir  to,    the  administering:  (»r  taking   of  anv  sucli   o.uh  ur  »' 
thfin  to  be  mlinl-      nient  as  aforesaid,  atul  persons  causmg  any  such  oath  or  en^jiLieMiri 
nUtrrcd.  thoiiRh      administered   or  taken,   thou''h  not  nnsent  at  the  adnii!ii>teri:ij  nr 
not  prwenl,  to  l)c        ,  '     V    „  i       i  i        •      •      i     ii-      i  i     i     ii  i      »    •     i 

I  aei-ined  princii^aU.    thereof,  shall  be  deemed  prnicipal  otienders,   and  stiall  hv  tried  .:-  >ii 

though  the  persons  or  person  who  actually  adiiiitiisten-d  muIi  n.ith 
gagement,  if  any  such  there  shall  b»\  shall  not  have  been  trii  d  or  cn^ 
In  indictments  It  Sect.  4  enacts,  "  That  it  shall  !iot  he  necessary,  in  any  indictim.  :ii 

^  Hhali  be  sufflrit-nt     anv  Dcrson  or  persons  administerim:,   or  cau>ing  to   be   adminicle 

t<»  t*ct  forth  the  ,•    »  ,  .      *  i         ^i  '  *  j'  •  i 

puHMntofBuch        taken,  or  takmg  any  sucli  oatli  or  engagement    as   aforesaid,  or  .lUi 

"•t^  assisting  at,  or  present  at  and  consenting  to,   the  adniinisierin.:  nr 

thereof,  to  set  forth  the  words  of  such  oath  or  engagenunt:  and  ih.it 
be  suflicieiit  to  set  forth  the  j)in*])ort  of  such  oath  or  engagenunt,  oi 
material  ])art  thereof." 

Enjfa^cments  in  Sect,  i)  j)r(>vides  and  enacts.  "  That  any  engagement  or  «d)Iig;iti'»! 

ilirh"u"ijed«rrncd   fit>^*^'*'^*»  '"  ^^»^'  "!^t"»'t'  «!' ""  ^>'^^'''  ^^^^^^  **<'  deemed  an  oath  within  ilio 
tmths  Atr.  and  meaning  of  this  act,  in  whatever  form  or  manner  the  same  slull 
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ministered  or  taken;  and  whether  the  same  shall  be  actually  administered     administer- 
by  any  person  or  persons  to  any  other  person  or  persons,  or  taken  by  any   ing  unlawful 
person  or  persons  without  any  administration  thereof  by  any  other  person  oaths. 

or  persons."  37 Geo.  3,  c.  123- 

Sect.  6  provides,  "  That  any  offence  committed  against  this  act  on  the  Where  offences 
high  seas,  or  out  of  this  realm,  or  witliin  that  part  of  Great  Britain  caUed  »n*y^  ?«»««»*•«*• 
England,  shall  and  may  be  prosecuted,  tried,  and  determined,  before  any 
Court  of  oyer  and  terminer  or  gaol  delivery,  for  any  county  in  that  part  of 
Great  Britain  called  England^  in  such  manner  and  form  as  if  such  offence 
had  been  therein  committed ;  and  if  committed  in  that  part  of  Great  Britain 
called  Scotland,  shall  and  may  be  prosecuted,  tried,  and  determined,  either 
before  the  Justiciary  Court  at  Edinburgh,  or  in  any  of  the  circuit  courts  in 
that  part  of  the  united  kingdom." 

In  a  case  in  the  Court  of  King's  Bench  on  this  statute,  a  question  was  Thh  statute  is  not 
made,  whether  the  unlawful  administering  of  an  oath  by  an  associated  body  SiSnirtOTd*foi^ 
of  men  to  a  person,  purporting  to  bind  him  not  to  reveal  or  discover  an  un-  seditious  purposes, 
lawful  combination  or  conspiracy  of  persons,  nor  any  illegal  act  done  by 
them  (a),  was  within  this  statute ;  the  object  of  the  association  being  a  con- 
spiracy to  raise  wages  and  make  regulations  in  a  certain  trade,  and  not  to 
stir  up  mutiny  or  sedition.  It  was  contended,  that  the  words  of  the  statute, 
however  large  in  themselves,  must  be  confined  to  the  objects  stated  in  the 
preamble,  and  could  not  have  been  intended  to  reach  a  case  where  it  was 
plain  that  the  fact  arose  entirely  out  of  a  private  dispute  between  per- 
sons engaged  in  the  same  trade,  and  was  confined  in  its  object  to  that  alone ; 
and  that  the  general  words,  therefore,  must  be  construed  with  relation  to 
the  antecedent  offences,  which  are  confined  in  their  objects  to  mutiny  and 
sedition.  But  the  Court,  though  they  did  not  upon  the  particular  circum- 
stances feel  themselves  called  upon  to  give  an  express  decision,  appear  to 
have  entertained  no  doubt  but  that  the  case  was  within  the  statute.  And  in 
delivering  his  opinion  Mr.  J.  Lawrence  observed,  **  It  is  true,  that  the  pre- 
amble and  the  nrst  part  of  the  enacting  clause,  are  confined  in  their  objects 
to  cases  of  mutiny  and  sedition ;  but  it  is  nothing  unusual  in  acts  of  Parlia- 
ment, for  the  enacting  part  to  go  beyond  the  preamble ;  the  remedy  often 
extends  beyond  the  particular  act  or  mischief  which  first  suggested  the  ne- 
cessity of  the  law."  it,  v.  Marks  and  others,  3  East,  157;  1  Huss.  130. 

The  52  Geo.  III.  c.  104,  s.  1,  was  passed  to  render  the  preceding  statute   Punishing  the  ad- 
more  effectual,  and  enacts,  "  That  every  person  who  shall  in  any  manner  Sk£^3^nlawftii 
or  form  whatsoever,  administer  or  cause  to  be  administered,  or  be  aiding  or  oaths, 
assisting  at  the  administering  of  any  oath  or  engagement,  purporting  or  in- 
tending to  bind  the  person  taking  the  same  to  commit  any  treason  or  mur- 
der, or  any  felony  punishable  by  law  with  death,  shall,  on  conviction  thereof 
by  due  course  of  law,  be  adjudged  guilty  of  felony,  and  suffer  death  as  a 
felon,  without  benefit  of  clergy ;  and  every  person  who  shall  take  any  such 
oath  or  engagement,  not  being  compelled   thereto,  shall,  on   conviction 
thereof  by  due  course  of  law,  be  adjudged  guiltv  of  felony,  and  shall  be 
transported  as  a  felon  for  the  term  of  his  natural  life,  or  for  such  term  of 
years  as  the  Court  before  which  the  said  offender  or  offenders  shall  be  tried 
shall  adjudge." 

And  by  the  same  statute,  s.  2,  it  is  provided  as  by  the  2nd  sect,  of  37  Geo. 
III.  c.  123,  ante,  p.  932,  except  that  tne  words  *^ fourteen  days"  are  substi- 
tuted for  ^*four  days." 

Sect.  3.  '*  Tliat  every  person  who,  before  he  shall  be  charged  with  any    persons  confessing 
offence  under  the  said  recited  act  [37  Geo.  III.  c.  123],  or  tms  act,  in  tak-   'j^^JlJ'l"! 
ing  any  oath  or  engagement  described  in  the  said  recited  act  or  this  act,   SHu  *  "  *"*' 
shall,  within  three  months  after  tlie  passing  of  this  act,  appear  before  some 
justice  of  the  peace  or  magistrate,  and  declare  the  same,  and  the  oath  or 
engagement  so  taken,  and  when  and  where  the  same  was  taken,  and  in  what 


{a)  The  oath  was,  **  You  shall  be  true  to  every  journeyman  shearman,  and  not  to 
hurt  any  of  them,  and  you  shall  not  divulge  any  f^  their  secrets.    So  help  you  God** 
VOL.  III.  P  P  P 
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aoHiTiiiTr.ii'     msnner,  and  wTiu*Knn,«ltheMinetimr, takebefor«nichjiutif>DrtheM 

■an  tiNLiwrvL   urmagisUaUlIieoalh  of  allcgiunct!  to  liia  M^pbI)-,  sliall  be  and  ithtttif 

oiTli*-  dcmiiilinl  ngainsi  any  prowciition  for  any  oflence  under  the  HudrMilcdl 

MOCU.S.C.  IM-      or  tliiii  act;  and  no  confF«ai<>n  so  made  by  any  such  p«moii  shall  b«giTN 

«\idrlicc  againM  the  person  making  llw  utiac  in  any  Court,  or  in  aoTH 

rmna  lUlDg.  Si^rt.  i.  "  That  person*  aiding  anil  a»rislin|:  at  the  adminislrrin^  df ■ 

jKwJMiiwi  Film-    i^j^.j,  1,^,],  Qf  ciigneeraenl  aa  aforesaid,  and  persona  causing  any  luch  m 

or  cnga^ment  to  tie  adrainialered,  though  not  preHcnl  at  the  adiniuittai 

theraof,  shall  be  deemed  principal  oSender*,  and  shall  be  tri*d  aa  nicb.  tt 

(m  eonvictiun  thereof  by  dne  course  of  law,  dhall  be  adjudged  guilt;  ■'I 

iMiy,  and  shall  suffer  deHth  as  felons,  without  benefit  of  dei^,  tiling 

th«  persona  or  person  who  actually  ndministered  such  oath  or  engagasa 

if  any  such  there  ilull  bt>,  shall  not  have  been  tried  or  conricted. ' 

'"(■"liuVrMrt  Sect.  5.  "  That  it  shall  not  be  necessary,  in  any  indietmeni  a^umt  ■ 

Hoih  puiiHin  at      person  or  persons  admiuistering,  or  caiiHiig  to  be  lulniiniBtercd  or  takn,  i 

•uih  u«lu-  taking,  any  Mich  oath  or  engagement  as  aniresaid,  or  aidini;  or  aMaliiif;  I 

or  present  nt  and  consendiig  to  the  adminiaterine  or  takini;  therent|  tot 

furlii  the  words  of  such  oath  or  engagement,   and  tlint  it  ijiall  be  mffidl 

to  wt  forth  the  puqHirt  of  i>uch  obUi  or  engagement,  or  some  iuat«na]  [i 

tliernof." 

Upon  an  indictment  on  slat.  37  Geo.  111.  the  fourth  count  chamd  tk 
the  drfendants  administered  to  J.  H.  an  oath,  "  intended  to  Mud  bim  a 
to  inform  or  give  evidence  against  any  member  of  a  certain  society  fbf" 
to  disturb  the  public  peaee,  ror  any  act  or  expression  of  his  or  tbeiti  dM 
or  made,  collectively  or  individuuly,  in  or  out  of  that  or  other  Minilara 
Hi>tieB,  in  pm^iiBuce  of  the  spirit  of  that  obligation ;"  and  the  eighth  tm 
stated  the  oath  to  be  "  intended  to  hhid  the  said  J.  H.  not  to  gire  eridcM 
agnitul  any  associate  in  certain  aaaociadona  and  societies  of  peramsbM 
for  avditious  puqioses;"  and  the  other  counts  stated  the  otgecti  of  Aori 
w  administered,  and  the  objects  of  the  M>cie^,  diflgrently  and  toore  jgwf^ 

Ik  adapted  to  the  seveitd  prohibitory  parti  of  the  statute.     Upon  ofajedisa  n 

ken  Hi  the  trinl  (o  the  ^iienilily  of  the  statcracnti  in  thp  ttidictn)riiL  Itf 
Ahaalti/.  C.  J.,  wna  of  <i])inion,'  that  liie  act  intended  that  it  slioiilil  Ix  « 
ficii'iit  to  allege  EUid  prove  what  the  object  of  tlie  oalli  and  egugeoii^l  su 
without  staling  any  words  at  all :  and  tliat  the  oSence  being  descnWi 
the  words  of  llie  act,  was  welt  described;  but  that,  supposing  the  oljcrtiii 
madi!  to  the  generality  of  the  cnimts  was  good,  wbich  he  did  not  sdni 
yet,  that  in  the  fourtli  and  eigbth,  a  mulerial  part  of  the  oath  or  enga|i 
meut  was  set  forili,  aci-ording  lo  the  clause  of  the  act-  The  point  wu  inl 
mitted  to  the  judges,  who,  without  giving  any  opinion  against  the  tilk 
counts,  all  agreed,  that  at  aiiv  rate  the  fourth  and  eighth  counts  wen  goo" 
R.  r.  Afoor»  onrf  oihtri.  C  Eii-I,  ■!  1 9,  ».  (4). 

Where  the  \jBxt\-  adniiulilering  the  oath  held  a  paper  from  which  tl 
witnesa  siip]yi«eil  he  rem!  the  onlb,  pnnJ  evidence  was  admitted  wiiba 
notice  to  produce  the  ]ifiper.  Wliere  the  oath  waii  not  seditious  on  ibc  ^ 
of  it,  parol  evidence  was  admitted  to  shew  that  "  thr  brolhrrhood"  itt&rt 
to  wBs  a  sediticnis  society.  Jd. 

^m"^^.  ^y  ^"^  ^'™-  '^'-  "■-  '^'  »■  2^'  ■'  "  s""^'*^  "  ThW.  fft«n   and  "^  ^ 

fti..  wiihiD     '       passing  of  thii  act,  all  and  every  the  said  societies  or  clubs,  and  al»  all  u 

every  otiier  society  ori-hil>iiow  eHtablisbed,  orherealYerto  be  esIabhetiiiL  <l 

members  whereof  sliull  be  inquired  or  admitted  to  lake  any  oath  or  cmv 

ment,  wliicb  Rhall  be  tui  iinl.iwflil  engagement  within  the  meaning  of '  i 

S7GBN3.clta.      37Geo.III.c.I23,"orwithj"nthemeanineof"the63Geo.IU,  c,lW."« 

moi>.i,r.lin.      tajjg  ^^y  ,^[|,  „p(  j™ujred  or  authorized  by  law;  and  every  society  or dl 

the  members  whereof,  or  any  of  tbem.  shall  take  or  in  any  manner  bo 

themselves  by  any  such  oatli  or  engagement,   on   becoming,  or  in  oidet 

becume,  or  in  consequence  of  being,  a  member  or  members  of  such  socii 

i«ir*"'<i^'  '"'    "'  club;  and  every  society  or  club,   the  members  or  any  member  «bn< 

lioiH  nui  itauini]    "hall  be  required  or  admitted  lo  take,  subscribe,  or  assent  to,  or  shall  nl 

h*  !■■.  or  rlecilnir  5iibjcribe,  or  assent  to  any  le«t  or  declariilion  not  required  or  aulhoriwd  I 
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law,  in  whatever  manner  or  form  such  taking  or  assenting  shall  be  per-    administer- 
formed,  whether  by  words,  signs,  or  otherwise;  either  on  becoming,  or  in   ing  unlawful 
order  to  become,  or  in  consequence  of  being  a  member  or  members  of  any  Q^ths. 

such  society  or  club;  and  every  society  or  club  that  sliall  elect,  appoint,  no-   57Geo.3»c  19. 
minate,  or  employ  any  committee,  delegate,  or  delegates,  representative  or  comraitteei,  dele- 
representatives,  niissionar}'  or  missionaries,  to  meet,  confer,  or  communicate  SmiiUMof uSSw- 
with  any  other  society  or  club,   or  with  any  committee,  delegate  or  dele-  fui  combliiatian 
gates,  representative  or  representatives,  missionary  or  missionaries,  of  such   ^^^s^o^o-*. 
other  society  or  club,  or  to  induce  or  persuade  any  person  or  i)ersons  to  be- 
come members  thereof,  shall  be  deeine<l  tmd  taken  to  be  milawful  combina- 
tions and  confederacies,  within  the  meaning  of"  stat.  39  Geo.  III.  c.  79, 
**  and  shall  and  may  be  prosecuted,  proceeded  against,  and  piuiished,  according 
to  the  provisions  of  the  said  act;  and  every  pei'son  who,  from  and  afler  the   Pcnons becoming 
passing  of  this  act,  shall  become  a  member  of  any  such  society  or  club,  or  ^SSS'^LT"*' 
who,  after  the  passing  of  this  act,  shall  act  as  a  member  thereof,  and  every  '      * 

person  who,  from  and  after  the  passing  of  tliis  act,  shall  directly  or  indi- 
rectly maintain  con-espondence  or  intercourse  with  any  such  society  or  club, 
or  with  any  committee  or  delegate,  representative  or  missionary,   or  with 
any  officer  or  member  thereof,  as  snch,  or  who  shall,  by  contribution  of 
money  or  otherwise,  aid,  abet,  or  support. such  society  or  club,  or  any  mem- 
bers or  officers  thereof,  as  such,  shall  be  deemed  guilty  of  an  unlawful  deemed  ffullty  of 
combination  and  confederacy,  within  tlie  intent  and  meaning  of  the  said  SSirwiuSaM*** 
act  [39  Geo.  III.  c.  79],  and  shall  and  may  be  proceeded  against,  prosecuted,   Geo.  3,  c  79.  and 
and  punished,  according  to  the  provisions  of  Uie  said  act,  witli  refi:ard  to  the  proceeded  ■gafant 
prosecution  and  punislnnent  of  unlawnu  combinations  and  confederacies. 

Sect.  26.  "  That  nothing  in  tlus  act  contained  shall  extend,  or  be  con-  Pxorito  for  fte«- 
strued  to  extend,  to  any  society  or  societies  holden  under  the  denomination  J^Sfef  JStet. 
of  lodges  of  freemasons,   in  conformity  to  tlie  rules  prevailing  in  such  so-  tkm  approTed  by 
cieties  of  ft-eemosons,  provided  such  lodges  shall  comply  witli  the  ndes  and  re-  t^o  ju»tlcet,  pur- 
gulations  contained  in  the  said  act  of"  39  Geo.  1 II.  c.  70^  **  relating  to  such  SI^to,  and  for 
lodges  of  freemasons,  nor  to  any  declaration  to  be  taken,  subscribed,  or  a»-  JJJ^***  ?J  "**•" 
sented  to  by  the  members  of  any  society,  the  form  of  which  declaration   for  charUabknpww 
shall  have  been  first  a])proved  and  subscribed  by  two  or  more  justices  of 
the  peace,  and  confirmed  by  the  major  part  of  die  justices  present  at  a  ge- 
neral session,  or  at  a  general  quarter  sessions  of  the  peace,  pursuant  to  me 
rules  and  regulations  contained  in  the  said  act  of"  39  Geo.  III.  c  79 ;  "  nor 
shall  extend,  or  be  construed  to  extend,  to  any  meeting  or  society  of  the 
people  commonly  called  Quakers,  or  to  any  meeting  or  society  formed  or 
assembled  for  purposes  of  a  religious  or  charitable  nature  only,  and  in  which 
no  other  matter  or  business  whatsoever  shall  be  treated  of  or  discussed." 


adbztmit^.    See  'XefDtrness,  Vol.  III. ;  9teotbetlB  f^ottse. 

Vol.  I. ;  libel,  ante,  p.  623.  632. 
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AS  to  Extortion  bv  Oflicera,  see  title  'Sttnnhm,  Vol.  II. 

Ar  to  Bribing  Oflicen,  see  title  VtUl(T|!.  Vol.  I. 

As  to  Proof  of  Holding  of  OfGcet,  see  title  WMmtt,  Vol.  ] 


I.    Concerning  the  Qualification*  far  Officei  in  General,  9.16  to 

[5  &  6  lid.  VI.  c.  ISi  S3  Cbt.  II.  c.  2;  1  Gm.  I.  it.  !.  c.  1 
Geo.  II.  c  31;  9  Geo.  II.  c.  36;  SS  Geo.  III.  c.ltt;  57 
III.  c.  9S:  3  Geo.  IV.  c.  79;  9Gea.   IV.  c  17]. 

II.  Rejiinng  to  accept  and  neglecting  Officei,  941. 
III.  O/Bvying  and  Selling  Offices,  9iB  to  949. 

[I!  Rich.  li.e.  i;  4  Hen.  IV.  c  5;  9  ft  6  Ed.  VI.c  ISH^ 
III.  c.  126;  S3  Geo.  III.  c.  51]. 


I.  (Sualfficatfons  for  Offices,  fn  <Smtm\. 

Bt  Stat  25  Car.  II.  c.  2,  s.  2,  (luuany  coiled  the  Teat  Act),  it  is  en« 
"  HiataU  aod  every  person  or  persons  that  shall  be  admitted,  entered,  pis 
or  taken  into  any  office  or  offices  civil  or  military,  or  ahall  receiie  any  ; 
salary,  fee,  or  wages,  by  reason  of  any  patent  or  grant  of  his  Majeiti 


shall  have  command  or  place  of  trust  fr 


T  under  his  Majesty,  his  i 


or  them,  nittiin  this  realm  of  England,  dominion  ol 
wick  upon  Tweed,  or  in  his  Majesty's  navy,  or  in  the  several  ialand 
Jersey  and  Giicmaey,  or  that  shall  be  admitted  into  any  service  or  cnip 
iiii'nt  ill  lii.H  Majeslj's  or  rovnl  higluiess's  hiiiiscliold  orfn;iiily,  afittllii- 
day  ufEnNtor  term  afuroiniil  [1073],  and  xhall  inhnliil.  Ik,  orresidv,  ithtoh 
they  is  or  arc  so  admitted  or  placed,  vvjihin  the  cities  of  London  or  W 
minster,  or  within  thirty  miles  of  the  same,  shall  take  the  Silid  uath«  al' 
»aid  in  the  said  respective  court  or  court*  aforesaid,  in  the  next  t*mi 
after  such  his  or  their  admiltanceoradmittanresinlo  the  oHii.'e  or  offices' 
ploymcnt  or  employ iiienta  aforesaid,  between  tlie  hours  nforenaid  <b).  and 
other,  and  the  proceedings  to  cease  as  aforesaid:  mid  that  all  and  even'  f 
person  or  jH'rsons  to  be  ndn;itted  after  the  said  first  daj'  of  Easter  Icra 
aforesaid,  not  liavijig  taken  the  said  oaths  in  the  said  courts  aloivs 
shall  at  the  quarter  sessions  for  that  county  or  place  where  he  or  thev  > 
reside,  next  after  such  his  admittance  or  admittances  Into  any  ofdiesaiJ 
■pective  offices  or  employments  aforesaid,  take  the  said  several  and  te^ 
tive  oaths  as  aforesaid." 

Ahi/  Olffiecr  ch-'tl  or  miUlary]—T\\\i  seems  evidently  not  to  extend  lo  te 
tiaalical  officers.  As  if  a  clergyman  be  instituted  lo  a  benefice,  although 
must  take  the  oaths  as  other  persons  qualifying  for  offices,  yet  he  is 
required  lo  moke  proof  of  his  having  received  the  sacrament;  but  if  li^' 
admitted  into  a  civil  office,  as.  for  instance,  thcofliee  of  a  justice  of  lliepn 
lie  must  then  i)rove  Hint  he  hnlli  received  the  sacramciil ;  for  the  Cmir 
that  respect  considers  liini  not  in  his  capacity  of  a  clergyman,  but  mcrcl; 
a  civil  officer. 


(a)  It  should  be  observe 

,  thai,  by  the 

extended  lo  ii.i 

«tWur.noo 

h.aSft 

I  Geo.  I.  jiat.  2,  c.  13,  s. 

,  these  oaths 

mls>ion  Into  a>x> 

office.  Jtc. 

mVAJn  tkrer 

(i)  Between 

and   12  0' 

lock  in 

monlhs;  but  by  !tal.  9  Ge 

.  11.  c.  2C,  (^ 

forenoon.  Sect. 

3,  the  lime  for  taking  lh( 

ssid  qaihs  U 
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Also,  by  the  words  of  the  statute,  the  same  shall  not  extend  to  the  office      qualipica- 
of  any  high  constable,  petty  constable,  tithinraian,  headborough,  overseer  tions. 

of  the  poor,  churchwarden,  surveyor  of  the  nighways,  or  any  like  inferior   ExcepUana. 
civil  office  of  forester,  or  keeper  of  any  park,  chase,  warren,  or  game,  or  of 
bailiff  of  any  manor  or  lands,  or  to  any  like  private  offices.  Sect.  17. 

It  is  ordered  by  stats.  25  Car.  II.  c.  2,  s.  1 ;  1  Geo.  I.  st.  2,  c.  13,  s.  2;  Who ihaU  take 
2  Geo.  II.  c.  31,  s.  3,  4;  and  9  Geo.  II.  c.  26,  s.  3,  That  all  and  every  ^!^%^^' 
person  and  persons  that  shall  be  admitted,  entered,  placed,  or  taken  into  uuu:y/andabju- 
any  office  or  offices,  ci\'il  or  military,  or  shall  receive  any  pay,  salarV)  fee,  "****"• 
or  wages,  by  reason  of  any  patent  or  grant  from  his  Majesty,  or  by  his  au- 
thority, or  shall  have  any  command  or  place  of  trust  within  that  part  of 
Great  Britain  called  England,  or  in  his  Majesty's  navy,  or  in  the  several 
islands  of  Jersey  and  Guernsey,  or  that  shall  be  admitted  into  any  service, 
office,  or  employment  in  the  household  or  family  of  his  Majesty,  or  her 
Majesty,  or  any  of  his  Majesty's  issue,  and  all  ecclesiastical  persons,  heads 
or  governors,  of  what  denomination  soever,  and  all  other  members  of  col- 
leges and  halls  within  either  of  the  universities  of  Oxford  or  Cambridge, 
that  are  or  shall  be  of  the  foundation,  or  that  do  or  shall  enjoy  any  exhibi- 
tion, being  of,  or  as  soon  as  they  shall  attain  the  age  of  eighteen  years ;  and 
all  persons  teaching  or  reading  to  pupils  in  either  of  the  aforesaid  universi- 
ties or  elsewhere,  and  schoolmasters  and  ushers,  and  all  preachers  and 
teachers  of  separate  congregations,  high  and  chief  constables,  and  every 
person  who  shall  act  as  Serjeant  at  law,  counsellor  at  law,  barrister,  advo- 
cate, attorney,  solicitor,  proctor,  clerk,  or  notary,  by  practising  in  any  man- 
ner as  such  m  any  court  or  courts  whatsoever,  within  that  part  of  Great 
Britain  called  England,  who  shall  at  any  time  after  the  1st  day  of  August, 
1736,  be  admitted  into,  or  enter  upon,  any  of  the  forementioned  prefer- 
ments, benefices,  offices,  or  places,  or  shall  come  into  any  such  capacity,  or 
shall  take  upon  him  or  them  any  such  practice,  employment,  or  business  as 
aforesaid,  shall  take  and  subscribe  the  oaths  of  allegiance,  supremacy,  and 
abjuration  appointed  by  stat.  1  Geo.  I.  st  2,  c.  13,  in  his  Majesty's  Court  of 
Chancer}',  King's  Bench,  Common  Pleas,  or  Exchequer,  or  at  the  general 
or  quarter  sessions  of  the  county,  city,  or  place  where  such  person  shall  be 
or  reside,  at  any  time  within  six  calendar  months  after  he  or  they  shall  be 
admitted  into,  or  enter  upon  any  such  preferment,  benefice,  office,  or  place, 
or  come  into  such  capacity,  or  take  upon  him  or  them  such  practice,  em- 
ployment, or  business,  as  aforesaid,  between  the  hours  of  nine  and  twelve  of 
the  clock  in  the  forenoon,  and  no  other,  and  during  the  time  of  taking 
thereof  all  proceedings  in  the  said  Court  shall  cease  (a). 

But  this  shall  not  extend  to  the  office  of  tithin^man,  headborouffh,  over-  Exceptlous. 
seer  of  the  poor,  churchwarden,  surveyor  of  the  highways,  or  any  Eke  infe- 
rior civil  office,  or  to  any  office  of  forester,  or .  keeper  of  any  park,  chase, 
warren,  or  game,  or  of  bailiff  of  any  manor  or  lands,  or  to  any  like  private 
offices.  1  Geo.  I.  st.  2,  c.  13,  s.  20. 

Which  exception  is  the  same  with  that  in  stat  25  Car.  II.,  save  only,  that 
high  constables,  and  petty  constahlesy  byname,  are  here  omitted.  Petty  consta- 
bles, nevertheless,  seem  to  be  excepted,  as  holding  a  like  inferior  civil  office 
with  the  tithmgman  or  headborough :  but  high  constables  are  expressly  in- 
serted amongst  the  other  officers  required  to  take  the  oaths ;  although  they 
are  exempted  by  the  former  act  from  being  required  to  produce  a  certificate 
of  their  having  received  the  sacrament,  and  from  subscnbing  the  declaration 
against  transubstantiation. 

And  the  Court  shall  enrol  such  persons'  names  with  the  day  and  time  EnroUlng  and  fee^ 
of  taking  the  oaths,  and  making  the  declaration,  in  rolls  kept  for  that  puiv 
pose  only ;  which  shall  be  hung  up  in  some  public  place  of  such  Court  dur- 
ing the  whole  time  of  its  sitting,  to  be  seen  without  fee.   25  Car.  II.  e.  2, 
s.  6. 

(a)  The  oaths  of  transubstantiation  are  not  now  required.  See  the  10  Geo.  IV. 
c.  7,  tit.  9open>t  Vol.  V. 


«uuneA-         And  die  ctak  of  Am  pwM  Adl  h*v«  no  nan  Aan  2^  ftrthe 
»w«.  1  Om.  L  it  l,e.  !>,•.». 

^^M^i^^       Bnt  BO  MMWMi  or  mUmt,  wido  dM  degRe  gf  *  mi iiriiiii  at  i 

•»  aOoer,  iluOpCTnyfMlbrtaknwIlMoattH.  SmiLSI. 
^diTtfwm-  And  It  ■  auetod  I7  tfat  UC«a'.II.«.%B.4,6,  and  1  Gm.Li 
SAU''"*'  ISt  *•  B>  Aot  aTCtT  panon  mdJnf  di&ah  haniB  dhall  W  ineni 
*^^  InUhfadBM)  aaitftoilidlaMUttUii^kcaibrlbeMidlDMii 
ha  AtH,  nfc  ccarictJBMt  he  dJwJJed  to  w  in  aay  actiaw,  m 
~ ^1  or  ■dwiniHrrtcr,  or  mftMe  of  an^  lepey  a 


^MtB. 


£Ai£sr- 


■  ■lull  not  take  At  0 


AlNtl4rdte»Car.n.e.3,a.U,  ■  __,_ 

_._t . .  „^  eai^po,  MoUi^  AmU  ftafeit  tbar  oOie  ( 

n  during  dM  lib  of  bar  hmbapd  onlr),  if  thr 
tha  oadi^  and  do  fliaiidiardMiMi'aquiiri,  within  fair  monUiarayt 
lAvr  tha  daadi  of  die  hnthmrij  nrtning  to  dw  aca  of  cIvlitMn  jbhi 
I^jAm  of  loond  mind> 

jg*™"*         iJkawiM,  t]^  aone  act  In  elmaat  etoy  m 

''*'*^     vhs  ban  ooutted  to  qualify  dMBadre*  in  due  tima  mn  iuL  .    . 

vlded  thar  qualify  tridun  a  dnw  in  ndt  act  luniled,  and  pnmdedjodi 
Wdi  not  M«a  ijnn  ^nut  Aen  to  die  pcnaltj  ineomd  hj  thtu  nq 
Md  imided  £«b  iImo  it  not  Uad  up. 

It  baa  ban  Itfdr  detmnined,  diat  tbii  iiidwnTihy  aet  extendi  ai « 
» ttannude debnk in  not  lakiiw  tba  oadu,  akbaqgl 
« liable  to  die  penaltiem  ai  to  IhiMe  who  have  incored  tbe  pc 
to  not  taking  die  oadw.  JL  v.  AfOMMMi,  3  A  4- C  94.  And  aei 
dde  blRfuAv.  p.  317. 

■  ■Ml         TbeMat  IOea.I.A3,e.l3,i.l4,pnmdei^  That  anv  penn  (M 
|V~* ■      Ui  oAm  maj  (ake a  new  gnnt  tbemi(  on  bti  taking  Itaa  oatba,  and 

toming;  prorided  it  be  not  filled  np  batoe^ 

■  diniiiall-         By  icct  12,  in  the  iiniTerntiei,  where  pen 

or  uiall  not  produce  a  certificHfc  thereof,  to  be  registered  in  theic  pi 
college,  aiiit  otlien  be  nut  elected  in  their  placea  within  twelve  montfii 
King  shall  appoint  aiid  iioniiuate. 
oflBbal-  By  sccL  18.  iKrauiia  refusing  the  oaths,  having  any  office  of  iaheriti 

3?3mi«r    ""^y  eppoiut  a  rtepiily,  so  as  such  deputy  be  approved  by  his  Majesti'  u 
his  pnvy  siciiet.     S'olt,  the  forms  of  Uie  aforesaid  oatJlii  and  declsni 
are  insertpd  in  the  title  ®alIlB,  ante. 
-3.C.  ».  By  Stat  S7Geo.  III.  c.  92,  intituled  An  Act  to  rrgnlatr  tie  oJmaa 

Hon  ofoalht  in  rerlain  coki  Io  officen  in  hit  Mojetty't  land  andirafa 
ptHh  July,  1S17J,  Sect  1,  after  reciting  that  '  Whereas  by  certain  acta  pi 
in  tJie  reimiaof  Im  Majesty 'srajftl  predecessors,  it  was  provided,  that  otf 
in  his  Mii|cEty's  royal  usvy,  and  ofRcen  in  his  Majesty's  army,  sIuH 
certain  oatlis,  and  make  and  subscribe  certain  declnratioiis,  before  they : 
enter  upon  the  oflicei  or  places  of  tnilt  to  which  ttiey  may  be  appoii 
And  n-nereas  iloubtH  have  been  entertained  whether  the  provision*  o 
■aid  acta  are  still  in  force  in  that  behalf:  And  nlitrreiis  the  practice  of 
ine  the  said  oatha,  and  inakiug  and  gubscnbing  the  said  decloratioiu 
officers  previous  to  tlieir  receidng  commissions  in  his  Majesty's  annr. 
been  long  disused :  And  wlierea>  it  ia  cxjiciiient  to  remove  such  iloiibt> 
'  to  assiinilnle  the  practice  of  the  two  senicrs :'  it  is  enacted  "That,  Iroii 
after  the  jioasing  of  this  act,  it  shall  olid  innv  1>e  lawful,  to  and  for  liis  Maj< 
principal  Bcci-etal-ies  of  state,  the  lord  high  admiral  of  tlie  iniiled  kin{ 
,  of  Great  Britain  and  Ireland,  or  the  coininiftsioners  for  executinE  the  i 
of  lord  high  admiral  aforesaid,  the  commander  in  chief  of  Ilia  Majesty 'l 
forces,  the  inolter  genera]  of  the  ordnance,  and  the  secretaiy  at  var  & 
time  being,  rcapecUvely,  or  any  other  persons  thereunto  lawfully  authol 
to  deliver  commission*  or  warrants  to  any  officer  or  officer*  in  his  Mq'i 
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at  the  quarter  sessions  of  the  county  or  place  where  the  person  so  required      qualifica- 
to  make  the  same  shall  reside ;  and  the  Court  in  which  such  declaration  shall  tions. 

he  so  made  and  subscrihed  shall  cause  the  same  to  be  preserved  among  the  9  Geo.  4.  c  17* 
records  of  the  said  Court."  King's  Bench,  or 

Sect.  7  provides,  "  That  no  naval  officer  below  the  rank  of  rear-ad-  ^^^,2.**"'*' 
mirai,  and  no  military  officer  below  the  rank  of  major  general  in  the  army  provi»oMton«Tal 
or  colonel  in  the  militia,  shall  be  required  to  make  or  subscribe  the  said  de-  and  military  oflS- 
claration  in  respect  of  his  naval  or  militar}'  commission ;  and  that  no  com-  Si^and  to<i»° 
missioner  of  customs,  excise,  stamps,  or  taxes,  or  any  person  holding  any  of  cen  of  the  re- 
ihe  offices  concerned  in  the  collection,  management,  or  receipt  of  the  reve-  ^«'*^**' 
nues  which  are  subject  to  the  said  commissioners,  or  any  of  the  officers  con- 
cerned in  the  collection,  management,  or  receipt  of  the  revenues  subject  to 
the  authority  of  the  postmaster  general,  shall  be  required  to  make  or  sub- 
scribe the  said  declaration,  in  respect  of  their  said  offices  or  appointments: 
provided  also,  that  nothing  herein  contained  shall  extend  to  require  any 
naval  or  military  officer,  or  other  person  as  aforesaid,  upon  whom  any  office, 
place,  commission,  appointment,  or  promotion  shall  be  conferred  during  his 
absence  from  England,  or  within  three  months  previous  to  his  departure 
from  thence,  to  make  and  subscribe  the  said  declaration  until  after  his  return 
to  England,  or  within  six  months  thereafter." 

Sect.  8.  "  That  all  persons  now  in  the  actual  possession  of  any  office,   Penoos  now  in 

command,  place,  trust,  service,  or  employment,  or  in  the  receipt  of  any  pay,  P2'«"*2?  ?f  •"y 
1  r  •  \     r  vn     t.'       c         i5  u    i,       "tl.       office  which  h«re- 

salary,  fee,  or  wages,  m  respect  of  or  as  a  quauncation  for  which,  by  virtue  toforereauiredthe 

of  or  under  any  of  the  before-mentioned  acts,  or  any  other  act  or  acts,  they  t*king  of  the  »- 
respectively  ought  to  have  heretofore  taken,  or  ought  hereafter  to  receive  ?£1!^ch^poMeih' 
the  said  sacrament  of  the  Lord's  supper,  shall  be  and  are  hereby  confirmed  ^v*°**  ISSS"**' 
in  the  possession  and  enjoyment  of  their  said  several  offices,  commands,   tkt.  '^'™'*°*^" 
places,  trusts,  services,  employments,  pay,  salaries,  fees,  and  wa^es  respec- 
tively, notwithstanding  their  omission  or  neglect  to  take  or  receive  the  sa- 
crament of  the  Lord  s  supper  in  manner  aforesaid,  and  shall  be  and  are 
hereby  indemnified,  freed,  and  discharged  from  all  incapacities,  disabilities, 
forfeitures,  and  penalties  whatsoever,  already  incurred,  or  which  might  here- 
after be  incurred  in  consequence  of  any  such  omission  or  neglect;  and  that 
no  election  of  or  act  done  or  to  be  done  by  any  such  person  or  under  his 
authority,  and  not  yet  avoided,  shall  be  hereafter  questioned  or  avoided  by 
reason  of  any  such  omission  or  neglect,  but  that  every  such  election  and  act 
shall  be  as  good,  valid,  and  effectual,  as  if  such  person  had  duly  received  the 
said  sacrament  of  the  Lord's  supper  in  manner  aforesaid." 

Sect.  9  provides,  **  That  no  act  done  in  the  execution  of  any  of  the  cor-  OminioneQrper- 
porate  or  other  offices,  places,  trusts,  or  commissions  aforesaid,  by  any  such  SSSumtiOT^  nS*to 
l)erson  omitting  or  neglecting  as  aforesaid,  shall,  by  reason  thereof,  be  void  aifect  othen  not 
or  voidable  as  to  the  rights  of  any  other  person  not  privy  to  such  omission  l"*^  thereto, 
or  neglect,  or  render  such  last-mentioned  person  liable  to  any  action  or  in- 
dictment." 

II.  Refusing  to  Accept,  and  Neglecting  HMm. 

I F  a  party  be  didy  appointed  to  execute,  and  be  qualified  and  liable  to  exe-  J^****°8  to  accept 
cute  a  public  office,  he  will  be  guilty  of  a  misdemeanor  at  common  law  if  °™** 
he  refuse  to  execute  it,  and  may  be  indicted  accordingly.  Thus,  a  person 
duly  chosen  and  qualified  is  indictable  for  refusing  to  take  on  himself  the 
office  of  constable  of  a  parish  which  he  inhabits ;  R,  v.  Harper,  5  Mod. 
96 ;  or  the  office  of  overseer  of  the  poor;  R.  v.  Jones,  2  Sir  a,  1145;  or  any 
other  ministerial  office ;  but  notice  of  the  appointment  must  be  first  given 
him,  and  the  indictment  must  shew  the  duty  he  has  violated,  by  setting  out 
the  mode  in  which  he  was  appointed,  and  how  he  became  liable  to  serve, 
and  his  refiisal  to  execute.  See  R,  v.  Harper,  5  Mod,  96. 

See  forms  of  indictment,  title  CDonstabU,  Vol.  L  p.  812;  and  3  Chit  C.  L. 
Index,  title  "  Office:* 

If  a  public  officer  wilfully  or  grossly  neglects  the  duty  of  his  office,  and  Neglecting  duty 
more  particularly  where  such  neglect  operates  as  a  hindrance  of  public  jus-  otoOiix, 


neglect  o 


to  take  or  receive  the  aaid  sacriuncnl,  villiin  tlip  M 
the  manner  in  (he  said  acts  respcctii-clj-  pmrtded  'u 
beb^  (lull,  froai  and  immedialely  ailer  the  pacsiiig  of  tfau  act,  be  tm 
■amc  are  hereby  repealed." 

Sect.  2.  '  And  whcreaa  the  proUalant  ppiacopal  cburch  of  England 
'  Ireland,  uid  tlie  doctrine,  dimpUne,  and  goverumenl  ibereof,  luid  the 
teatont  prcabyterian  eburch  of  Scutland,  and  the  doctriDp,  discipline 
gDrrmment  IJiereol^  are  hj  the  laws  of  this  realm  seversily  eslahluhed, 
manenlly  and  iniHolably ;  and  whereas  it  is  just  and  Atting,  that,  on  tbi 
peal  of  nich  parti  tif  the  said  act«  u  impose  the  neceaiity  of  islunf;  tb 
cnunent  of  th?  Lurd's  supper,  according  to  the  ritca  or  usa^  ofttw  A 
of  Eoglaiid,  at  a  qualification  for  otlice,  a  declaration  to  the  Iblloirin^c 
ihuiild  bt!  substituled  in  lieu  thereof;'  it  ii  tliereJbre  pnacted,  "  Hut  e 
peisoD  whi>  sball  hereafter  be  placed,  elected,  or  chosen  in  or  to  ibf  a 
of  mayar,  alderman,  recorder,  batlitfi  Iovd  clerk,  or  oonimon-cmiDdh 
or  in  ur  to  any  ollice  of  ms^tracy,  or  place,  trust,  or  einptoyinent  rdfl 
tu  the  goT?mmenl  of  ony  city,  cDrporHtioD,  borough,  or  cinque  pon  si 
Kne1>nd  and  Wnlea,  or  the  tomi  of  Berwick-ui>on-Tweed,  shall,  withia 
calendar  month  next  heiiire  or  upon  his  admission  into  any  of  the  tton 
oHices  or  trusts,  make  and  subscribe  the  declaration  fbllotting : — 

"  /,  J.  B;  <Ib  loimn/y  and  lincerrlf,  is  Ike  prcu 
itrlart.vjmthttniifaithofa  CUtiitim,  thai  I  ,r 
tkarUg,  ut  injfciMW  tthle}!  t  may  ptura  hg  t'irlae  a^  l/,f  i_ 
leoakeii  ttf  pnlntamt  dutrtk,  v  U  ii  bif  laa  eilabltAtd  in  ^ 
tta  taii  duirfii,  or  (**  Mibpi  md  cltrgn  of  Oit  taid  ehMrri,  tn  "thi  pg 
ni^Au  w  prkiltgfs  (o  vAiol  lurh  dkuirA,  vr  Iht  laid  iittepi  omI  clergy,  *n  <r  i 
t(  6V  low  cnlitUd." 
r  Sect.  3.  "  Tliat  the  said  declaration  shall  be  made  and  subsoilwd 
'  aforeswd,  in  the  presence  of  such  person  or  perBOns  respectiTelji,  wh(^ 
the  charters  ur  usages  of  the  said  respective  cities,  coiporationsi  buraqj 
and  dnque  ports,  ought  to  adroiniiter  the  oath  for  due  executioa  of  ibel 
oflice*  or  places  ret^MctiTely,  and  in  de&ult  of  snch,  in  the  mttnc*  oft 
juittccs  of  the  peace  of  the  said  cities,  corporationa,  boroaghs,  and  cfai 
piirts,  if  such  tliiTC  be,  or  (.iherwise  in  the  nreicnce  of  two  justices  of 
pcucc  of  tlif  rtajjccllve  counties,  ridings,  diiiaions,  or  lranchi«ef  whci 
the  lud  cities,  cotporations,  boroughs,  and  cinque  porta  «re ;  vbich  i 
declaration  shall  either  be  entered  ut  a  book,  roll,  or  other  record,  to 
kept  for  that  puipose,  or  shall  be  filed  amongst  the  records  of  the  dty,  ( 
poretion,  borough,  or  cinque  port." 

Sect.  4.  "  That  if  any  person,  placed,  elected,  or  chosen  into  any  of 
,  aforesaid  offiees  or  places,  shall  omit  or  neglect  to  make  and  subscribe 
said  declaration  in  manner  above  mentioned,  such  placing,  elcctirai, 
choice  shall  be  void;  and  that  it  shall  not  be  lavfiil  for  such  person  u 
any  act  in  the  execution  of  the  office  or  place  into  which  he  shall  bi 
chosen,  elected,  or  placed." 

Sect  6.  "  Tiat  every  person  who  shall  hereafter  be  admitted  into . 
ofRce  or  employment,  or  who  shall  accept  &om  his  Majeaty,  his  heirs 
successors,  any  patent,  grant,  or  commission,  and  who  hy  hia  admiltt 
into  such  office  or  employment  or  place  of  trust,  or  hj  his  acceptance  of  i 

etent,  grant,  or  commisuon,  or  by  the  receipt  of  any  pay,  salary,  fee,  or  wi 
reason  thereof,  would,  by  the  laws  in  force  imraediately  before  thep 
ing  of  this  act,  have  been  required  to  take  the  sacrament  of  the  Lord's: 
per  according  to  the  riles  or  usage  of  the  church  of  England,  shall,  wi 
six  calendar  months  after  his  admission  to  such  office,  employment,  ori 
of  trust,  or  his  acceptance  of  such  patent,  grant,  or  commission,  make 
subscribe  the  aforesaid  declaration,  or  in  default  thereof  his  appointmel 
such  office,  employment,  or  place  of  trust,  and  such  patent,  grant,  or  < 
mission,  shall  be  wholly  void." 

- —         Sect  6.  "  That  the  aforesaid  declaration  shall  be  made  and  mbaciibi 

^ta^^^^  his  Majesty's  high  Court  of  Chancery,  or  in  tlw  Court  of  King'*  Bnid 


^if£* 
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But  the.principal  statute  relating  to  this  matter  is  the  5  &  6  Edw.  VI.  c.  1 6,         nu yino 
which  enacts,  Sect.  1,  *  For  the  avoiding  of  corruption  which  may  hereafter     &c.  oFFicEt. 
happen  to  be  in  the  officers  and  ministers  in  those  courts,  places,  or  rooms,  Adi6Edw.6,cl6. 
wherein  there  is  reouisite  to  be  had  the  true  administration  of  justice  or 
services  of  trust;  and  to  the  intent  that  persons  worthy  and  meet  to  be  ad- 
vanced to  the  place  where  justice  is  to  be  ministered,  or  any  service  of  trust 
executed^  should  hereafter  be  preferred  to  the  same,  and  no  other.' 

Sect.  2  enacts,  *'  That  if  any  person  or  persons  at  any  time  hereafter  bar-  The  penalty  for 
gain  or  sell  any  office  or  offices,  or  deputation  of  any  office  or  offices,  or  any  ^^^^^^^^ 
part  or  parcel  of  any  of  them,  or  receive,  have,  or  take  any  money,  fee,  re-  oea. 
ward,  or  any  other  profit,  directly  or  indirectly,  or  take  any  pronuse,  agree- 
ment, covenant,  bond,  or  any  assurance  to  receive  or  have  any  money,  fee, 
reward,  or  other  profit,  directly  or  indirectly,  for  any  office  or  offices,  or  for 
the  deputation  of  any  office  or  offices,  or  any  part  of  any  of  them ;  or  to  the 
intent  that  any  person  should  have,. exercise,  or  enjoy  any  office  or  offices, 
or  the  deputation  of  any  office  or  offices,  or  anv  part  of  any  of  them,  which 
office  or  offices,  or  any  part  or  parcel  of  them,  shaU  m  anywise  touch  or  concern 
the  administration  or  execution  of  justice,  or  the  receipt,  controlment,  or  pay- 
ment of  any  of  the  King's  highness'  treasure,  money,  rent,  revenue,  account, 
aulnage,  auditorship,  or  sur\'eying  of  any  of  the  kmg's  Majesty's  honours, 
castles,  manors,  lands,  tenements,  woods,  or  hereditaments ;  or  any  of  the 
king's  Majesty's  customs,  or  any  other  administration  or  necessary  attend- 
ance to  be  had,  done,  or  executed  in  any  of  the  king's  Majesty's  custom- 
house or  houses;  or  die  keeping  of  any  of  the  king's  Majes^'s  towns,  cas- 
tles, or  fortresses,  being  used,  occupied,  or  appointed  for  a  place  of  strength 
and  defence ;  or  which  shall  concern  or  touch  any  clerkship  to  be  occupied 
in  any  manner  of  Court  of  record  wherein  justice  is  to  be  minittered: 
that  then  all  and  every  such  person  and  persons  that  shall  so  bargain  or  sell 
any  of  the  said  office  or  offices,  deputation  or  deputations,  or  that  shall  take 
any  money,  fee,  reward,  or  profit  for  any  of  the  said  office  or  offices,  depu- 
tation or  deputations  of  any  of  the  said  offices,  or  any  part  of  any  of  them ;  or  mat 
shaU  take  any  promise,  covenant,  bond,  or  assurance  for  any  money,  reward,  or 
profit,  to  be  given  for  any  of  the  said  office  or  offices,  deputation  or  deputations 
of  any  of  the  said  office  or  offices,  or  any  part  of  any  of  them,  shall  not  only  lose 
and  forfeit  all  his  and  their  right,  interest,  and  estate,  which  such  person  or 
persons  shall  then  have,  of,  in,  or  to  any  of  the  said  office  or  offices,  deputation 
or  deputations,  or  any  part  of  any  of  them,  or  of,  in,  or  to  the  gift  or  nomi- 
nation of  any  of  the  said  office  or  offices,  deputation  or  deputations,  for  the 
which  office  or  offices,  or  for  the  deputation  or  dejiutations  of  which  office  or 
offices,  or  for  any  part  of  any  of  tliem,  any  such  person  or  persons  shall  so 
mnke  any  bargain  or  sale,  or  take  or  receive  any  sum  of  money,  fee,  re- 
ward, or  profit,  or  any  promise,  covenant,  or  assurance  to  have  or  receive 
any  fee,  reward,  money,  or  profit:  but  also,  that  all  and  every  such  person 
or  persons  tliat  shall  give  or  pay  any  sum  of  money,  reward,  or  fee,  or  shall 
inaKc  any  promise,  agreement,  bond,  or  assurance  for  any  of  the  said  offices, 
or  for  the  aeputation  or  deputations  of  any  of  the  said  office  or  offices,  or 
any  part  of  any  of  them,  shall  immediately,  by  and  upon  the  same  fee,  mo- 
ney, or  reward,  given  or  paid,  or  upon  any  such  promise,  covenant,  bond, 
or  agreement,  had  or  made  for  any  fee,  sum  of  money,  or  reward,  to  be  paid 
as  is  aforesaid,  be  adjudged  a  disabled  person  in  the  law,  to  all  intents  and 
purposes,  to  have,  occupy,  or  enjoy  the  said  office  or  offices,  deputation  or 
deputations,  or  any  part  of  any  of  them,  for  the  which  such  person  or  per- 
sons shall  so  give  or  pay  any  sum  of  money,  fee,  or  reward,  or  make  any 
promise,  covenant,  bono,  or  other  assurance,  to  give  or  pay  any  sum  of  mo- 
ney, fee,  or  reward." 

Sect  3.  **  That  all  and  every  such  bargains,  sales,  promises,   bonds.   The  bargaim  «iid 
agreements,  covenants,  and  assurances,  as  be  before  specified,  shall  be  void,  JJJ^*"***  •**^  *** 
to  and  against  him  and  them  by  whom  any  such  bargain,  sale,  bond,  pro- 
mise, covenant,  or  assurance  shall  be  had  or  made." 

Sect  4  provides,  **  That  this  act,  or  any  thing  therein  contained,  shall  not  To  what  office* 
in^anywise  extend  to  any  office  or  offices,  whereof  any  person  or  persons  is  or  2ot«toiKL '***'' 
sliaJI  be  seised  of  any  estate  of  inheritance ;  nor  to  any  office  of  parkership,  or  of 


ticc,  be  u  gtiilty  of  a  mivdemcBnor  at  common  lam,  axiA  may^  a 
accordingly.  Jt.  v.  Holland,  i  T.  R.  607.     And  wbcrc   a  dul}-  i*  cm 
body  of  levcrHl  pt^raoni,  and  all  neglect  it,  each  ia  individually  liable 
'   wcutioii  and  puniabment.  Id. 

ThllR,  >  conBtable  ia  indictable  for  neglecting  to  apprehend  an  at 
R.V.  If'yoU,  lSalk.SSl. 

So,  an  ovpnecT  of  ibe  poor  is  liable  Ibr  neglect  of  his  duty,  aa  in  w 
vidiiig  for  ^c  poor;  R.  v.  Taicneg,  2  Nolim,  476;   for  refuwnjt  lo  rn 

n per  Bent  under  a  legal  order  of  removal ;  A.  v. />an«, -S'liy.  l&l;  I 
Dg  to  render  liii  ocniuuts ;  Jt.  v.  Cemmifg*,  5  Mod.  179;  for  ncgl 
to  make  a  rate  to  reimburse  conBtablea,  under  14  Car.  II.  e.  14.  H,  r 
hm,  2  5'aU.609.  It  teem*,  indeed,  doubtfiil  whether  an  indictment) 
agunit  an  ovemeer  £ir  not  relieving  a  pauucc  in  ordinary  caw^  vh 
order  hu  been  uiadc  for  hii  relief;  R.  v.Meredilli,  Jt.  ^  R.  C  C.i 
would,  bowever,  be  Labic  lo  an  iudiclment  for  not  relieving  a  pavf 
ca>e«  of  pTEnaing  emergency.  R.  v.  Booth,  R.  ^  Jt.  C.  £7.47,  «.  (a). 
oreTBeer  receive  from  flie  reputed  father  of  a  lustard  child  born  «itb 
paruh,  money  a>  a  conipoeilion  for  the  maintenance  of  the  child,  be  it 
to  nn  indicUncDt  for  fraudulently  timttlinj:  lo  give  credit  for  this  mm 
accounts,  although  the  con IrncI  was  wholly  iilcgaL  H.v.Afariui.21 
268;  and  cee  atlr,  Vol.  I.,  title  VauatBt. 
.  -.  An  iudictnient  lies  against  a  coroner  for  refusing  to  take,  or  imjm 
taking,  an  iutjuinition  on  a  dead  body.  And  Eee  fbrther,  litlo  Cmnnn,  \ 

If  a  magistrate  abuses  his  authority  trom  corrupt  motivei.,  he  is  pi 
nbic  eriiuinally  by  indictment  ot  information.  4  Bla.  Com.  334,  <••  07) 
title  JunitM,  urite.  p.  461. 

It  is  sufficienl  in  nn  iudictmenl  sgainil  any  officer  for  this  offence  te 
that  he,  innj  mcA,  &<:.,  committed  the  offence,  5  T.  R.  623,  uid  fmt 
be  KUti  DB  nicli  would  suilice.  4  T.  R.  3m. 

As  U)  thu  ofleuce  of  Extortion,  nee  title  'CnDHion.  Vol.  11,;  and 
the  offence  of  Bribery,  see  title  Vntxrp,  Vol.  I. 

See  forms  of  mdictnients,  3  Chit.  C.  L.  IhiUi,  title  "  Officer;'  Talf.  i 
Smioit,  /nilr-r,  lille  "  flfficer." 


III.  (9f  JSusfng  m!r  SbcUhtg  <9fba. 

The  buying  and  seUing  of  offices  of  a  public  nature  ii  an  cdence 
htm  in  ir,  and  indictable  at  common  law.  StoctuvU  v,  yorik,  Aoy, 
And  see  the  cases  of  A.  V. i'oJJvian  mij  a<A«-(,  2  Cawtpb.  339;  and. 
Vmgium,*  Burr.  2^*94. 
to  By  itaL  12  Ric.  II.  c.  2,  it  ia  enacted.  That  the  chancellor,  trraii 
keeper  of  the  privy  seal,  steward  of  the  King's  bouse,  the  King's  chsn 
lain,  clerk  of  the  rolls,  the  justices  of  the  onebcnchand  of  the  other,  bi 
of  the  Eiehecjuer.  and  alt  others  who  shall  be  called  to  ordain,  name,  ori 
juaticeB  of  the  peace,  sberiffi,  escbeators,  customers,  comptrolleis,  or 
other  oFBcer  or  minister  of  the  Kin^,  shall  be  firmly  awom,  that  tbe; 
not  ordain,  name,  nor  make  any  of  the  above-mentioued  officers  lor 
manner  of  gill  or  brokege,  favour,  or  aff'ectioni  nor  that  none  wbo  pun 

t himself,  or  by  other,  privily  or  openly,  to  be  in  any  manner  of  o 
U  be  put  into  tbe  some  office,  or  into  any  other;  but  timt  theyshaDi 
all  such  officers  and  ministers  of  the  best  and  most  lawful  men,  and  i 
dent  in  their  knowledge  and  conscience.  See  the  Earl  of  MaedtH 
Trial,  16  Howeffi  St.  Tri.  767. 

Lord  Cote  speaks  of  this  as  a  law  worthy  lo  be  written  in  letters  of, 
but  more  worthy  to  be  put  in  due  execution ;  for  certainly  never  shall 
tice  be  duly  administered  but  when  the  ofiicem  and  ministers  of  iustii 
of  such  quahty,  and  come  to  their  places  in  such  manner,  aa  by  this  b 
reqiiired.   Co.  Lit.  234. 

By  Stat  4  Hen.  IV.  c.  S,  it  is  enacted,  Tliat  no  sheriff  ahall  let  bk  1 
wick  to  farui  to  any  man,  for  the  time  that  he  occupietfa  such  office. 


III.]  Of  Buying  and  Selling  Offices. 

injunctlbn  was  granted  against  a  bond  for  procuring  an  office  in  the  customs, 
the  lord  chancellor  saying,  that  there  was  little  difference  between  a  com- 
missioner's taking  a  sum  of  money,  and  another  person  taking  it  to  influence 
the  commissioner.     So  Garforth  v.  Feame^  1  A.  BL  327. 

Office  or  Offices] — ^The  offices  of  chancellor,  registrar,  and  commissary  in 
the  ecclesiastical  courts  are  within  the  meaning  of  the  statute ;  inasmuch  as 
those  coiu^  not  only  determine  matters  that  are  brought  before  them  pro 
salute  animiBy  but  also  have  the  decision  of  disputes  concerning  the  lawnil- 
ncss  of  matrimony  and  legitimation  of  children,  which  touch  the  inhetitance 
of  the  subject,  and  also  hold  plea  of  legacies  and  tithes,  and  grant  probates 
of  wills  and  letters  of  administration,  &c.,  in  which  respect  they  are  courts  of 
justice.  12  Rep.  78;  Cro.  Jac,  269;  3  Inst  148;  1  Salk.  468;  3  Lev.2S9; 
2  Vent.  187,  267;    WiUes,  571. 

So  also  is  the  place  of  cofferer;  and  the  King  is  bound  by  this  statute. 
Co.  Lit.  234.  a. 

So  also  is  that  of  the  surveyor  of  the  customs.  2  And.  55,  107. 

So  also  are  the  offices  of  clerk  of  the  crown  and  clerk  of  the  peace,  Mac- 
arty  V.  IVickeford,  Tr.  9  G.  2,  B.  R.  in  error  from  Ireland,  though  it  was 
also  ruled  there  that  the  statute  did  not  extend  to  that  case,  Ireland  not 
being  within  the  statute. 

An  assignment  to  trustees,  of  all  the  emoluments  and  profits,  which, 
during  the  life  of  J.  S.,  and  his  continuing  to  hold  the  office  of  clerk  of  the 
peace  for  Westminster,  should  arise  or  become  due  to  him  as  such  clerk  of 
the  peace,  or  in  respect  of  his  office,  after  deducting  the  salary  of  his  deputy 
for  tne  time  being,  upon  trust  to  pay  the  interest  arising  on  certain  cfebts 
due  from  J.  S.,  and  nrom  time  to  tune  to  render  the  residue,  after  satisfying 
the  trusts,  to  J.  S.,  was  held  invalid  in  law.  Palmer  v.  Bate,  6  Moore,  28;  2 
B.  Sf  B.  673,  S.  C. 

An  attorney,  toum  clerk,  and  clerk  of  the  peace  for  the  borough  of  D.  in 
the  county  of  L.,  upon  the  dissolution  of  partnership,  which  had  existed  be- 
tween him  and  two  other  persons,  entered  into  an  agreement  to  pay  to  one 
of  them  (C.  D.)  a  certain  sum  of  money,  and  use  his  endeavours  to  prociu'e 
for  him  one  fourth  of  the  prosecutions  arising  in  the  town  clerk's  office.  In 
an  action  by  C.  D.  on  this  agreement,  it  appeared  that  the  magistrates  of 
the  borough  of  L.  commit  some  offenders  to  be  tried  at  the  borough  sessions, 
others  at  the  county  sessions,  and  others  at  the  county  assizes.  Held,  that 
the  defendant,  as  the  clerk  of  the  peace  of  the  borough,  could  not  legally 
enter  into  such  an  agreement  as  that  set  out  in  the  declaration.  Qutsre, 
whether  it  would  have  been  leeal  had  he  been  town  clerk.  A  particular  pro- 
vision is  made  against  the  sale  of  the  office  of  clerk  of  the  peace  by  stat. 
Wm.  &  M.  sess.  1,  c.  21,  with  a  proviso,  that  the  act  should  not  extend  to 
the  clerk  of  the  peace  for  the  county  of  Lancaster,  who  holds  his  office  for 
lives.  Hughes  v.  Statham,  6  D.  ^  k.  219;  4  B.  ^  C.  187,  S.  C;  Palmer 
V.  Bate,  6  Moore,  28 ;  2  B.  ^  B.  673,  S.  C. 

So  also,  (it  should  seem),  is  the  place  of  purser  of  a  ship.  For  though  the 
contrary  was  decided  in  2  Fern.  308,  the  authority  of  that  case  was  doubt- 
ed by  Lord  Loughborough  in  1  H.  BL  326.  And  in  Purdy  v.  Stacey,  5  Burr. 
2700,  Lord  Mansfield,  in  delivering  the  opinion  of  the  Court,  said,  "  If 
the  commissioners  of  the  Admiralty  were  to  take  money  for  their  warrant 
to  appoint  a,  person  to  be  purser,  it  would  be  criminal  in  the  corrupter  and 
corrupted."  And  see  as  to  the  commander  of  an  East  India  Company's  ship, 
Card  V.  Hope,  2  B.  ^  C.  661 ,  4  D.  ^  R.  164,  S.  C. ;  BUUchfordv.  PresUm^ 
8  T.  R.  89. 

So  also  is  the  place  of  "  customer  of  a  port"  1  if.  Bl.  327. 

So  also  are  the  offices  of  collector  and  supervisor  of  the  excise.  Cos. 
Temp.  Talb.  140;  3  P.  Wms.  391. 

An  agreement  to  allow  a  certain  share  of  the  profits  of  an  office  in  a 
dock  yard,  in  order  to  induce  the  possessor  to  procure  hii^self  to  be  super- 
annuated, is  void.  Parsons  v.  Hiompson,  1  H.  Bl.  322. 

But  the  sale  of  a  bailiwick  of  a  hundred  is  not  within  the  statute ;  such  an 
office  not  concerning  the  administration  of  justice,  nor  being  an  office  of 
tnist.  4  Leon.  33. 
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BUTiNo  Not  ii  a  teat  in  the  nix  clcrkii'  oftico,  that  being  a  iiiiiii«ti>riul  iilfit 

ftc^nKFicuB.     Sparrow  v.  HegiolJ,  P.  '2C  Car.  2,  C.  Ii. 

rnmtnitikin oC  Nor  arc  comminsions in  tlie  arniy.  frf.  Ch.  IfK).   But  iho  rvaxoiii 

5  *  Ii  Kdw.  li,  t.  !•.  galu  of  those  coinmii^nns  ii  HlloiriTd,  is.  tliat  it  takes  plnoe  under ' 
thoritv  and  with  the  consent  of  tiuwc  who  linve  the  pavi-r  of  a|>paii 
Garforik  V.  Ftarmt,  1  H.  BL  32T  \%T.  R.  04. 

And  with  regard  to  uRieen  under  ffuveminent,  it  has  been  deeid 
they  cannot  be  sold,  thuiigli  thcv  be  not  such  offices  at  are  iiientiuuri 
statute.  8  7*.  A.  01. 

But  otHces  not  within  tlic  statute  may  be  sold,  provided  llie  mIi 
plaec  with  the  consent  of  tbuxe  wlio  have  the  power  of  a]ipuiutineDi 
R.  SM. 

As  to  what  is  an  cifBee  relating  tii  the  revenue,  see  Walilo  v.  .Vd 
B.  *  C.  319 ;  a  D.l^  R.  30 1,  S.  C. 

U»t  the  utfice  atpriralr  tnrelarg  does  not  fall  witliii)  ttip  meaninj; 
statute  5&SEdw.VI.  Tlu-refore  an  aiaiginiicut  of  the  pn>lit:i  ufall 
which  the  defendant  might  acquire,  U  good  as  to  all  those  nliicli  i 
legally  as»i|^led.  HarriiigtoH  v.  Ktoprogge,  (i  Moore,  38 ;  '1  B.lf  B.( 
S.C.;  2Clia.  Rep.  475. 

nfiniuiknoru         DepulatioH  of  any  Office] — Oiie  CoUhill,  being  siin-evor  ft  l!ie  ni 
'™"-  agreed  whh  Sinylh  lliut  the  latter xhouKl  be  his  depnti.'und  iliat,  in 

deration  thereof,  Sinylh  should  {>av  Colsliill  GOO/.,  and  UuU.  aniiuu 
was  also  agreed  tlinl  C'oliihill  ahuuld  surrender  his  puteiil,  and  prn 
nevr  one  in  the  joint  names  of  himself  and  Smyth,  and  Smyth  gi 
other  a  bond  tiir  the  performance  of  the  whole  agreeinonl;  it  iruf  di: 
that  the  bond  tias  vmA  as  being  within  the  utalute,  li>r  though  that  [ 
it  whieh  respected  the  procuring  of  a  new  patent  might  not  be  with: 
act,  yet  that  the  other  part  of  the  agreement  was,  and  that  vitiAti 
whole.  2Jnd.5S. 

BueMkuflf  Seued  of  any  Eitate  of  hhrrtlaiiee] — The  proviso  in  the  statiitr 

****"  the  act  shall  not  extend  to  any  oHiee  of  wliieh  any  perron  i^  ti-l'ti  •' 

e»t:ile  (if  inllerilimci'.  iiii'Hiis  nuly  uttices  of  which  sh/J-tIji  are  M'i-i-! 
liitt!ii  iif  inheritiiiuri'.  <iii<l  itni's  not  I'Mvnd  to  Ihose  of  whii'li  tin-  Ki;..' 
wi»-A.  l{.i.i;ii«^v.Ii.,Hibri.l!i.,  Uil/.-^, -in. 

And  tlK-refore  it  w.is  ilci-idi'd,  that  a  I'onlrai't  with  the  w.-ird.it  ■ 
I'lit't  (who  held  iiidy  for  lifv  iiii<ler  (lie  crown),  that  fi>r  a  Miiti  of  lii"-. 
slioidd  surrender  the  oHiiv  to  the  King,  totlie  intent  ibiit  ht-  ^■llr>^lj.!  j: 
from  the  King  a  grant  of  tlw  olliec  to  ilu-  pnrelui^or,  w;i.  vui'l  i- 
stntule;  though  that  olliee  luui  bt'en  iind  may  In-  gniiited  ti> .-:  -nV 
ffv:  and  that  a  bond  given  to  lu-ciire  the  payment  ol'xiieh  ciin-iJi'; 
cmild  not  be  enforeeil  in  n  Court  nf  law.  /L. 

Thv  bailiwick  iif  the  Savoy  being  uti  olliee  of  inluTitaiice  in  tin  >: 
grnuti'<l  for  life  or  year*,  uiiil'  di'iiiisi'd  to  n  sub-lessee,  is  iml  wiiliin  ll; 
tule.  K/lhv.  HiMl.;  2  Lee.  l.il;  Sehun,  ea^c.  Frn-m.  VIH. 

Th>'.iivhiiiiy..r         n,'  a.lj,i,lge,l  HiiahUH  Verxim^—ln  the  constnu-lioii  of  thi^  -.uxa 

m!l-'"r'iiH"iMr'ii ''   ''"*  '"'■'"  ''"'•''■■"<  '•'"I  a  iHTSiin  who  makes  a  rontnitt  l^ir  an  iilfn.-.'. 

iirihpitatuii'.         trnry  lo  the  provision  of  the  art.   iv  ho  far  disabled  lo  Imld  ilu' ■am:' 

lie  eaniiot  at  any  time  duriii);  lii'<  life  tie  resti'i'vd  to  a  ciiiiiieitt  ot  i:<' 

it  by  any  grant  or  dispensation  wliatsoever.  JliA.  7.i;   Co.  l.ii,  'l"i\. 

Car.G\i  (mJflr.  .Wi. 

As  the  imiviKJons  of  this  hintule  do  not  extend  to  nil  eaies  wiilii 
inisrliief  wliiell  it  wns  intended  to  (iri'vent,  it  has  beeoine  iii'et-".i 
Courts  of  e(|nitr,  in  many  eases,  to  mterpose;  for  though  it  W  lni> 
penni  laws  are  not  to  lie  extended  •i')  lo  )ieimtties  and  iiuuislimeiiif.  ^ 
there  be  a  }iiililie  niiHchicf,  and  a  Courl  uf  cipiity  see  private  eoiitraL't--' 
In  elnih-  laws  enacted  for  the  inilillc  gnoil,  it  ought  to  inlerpOH'.  niii 
upon  the  pnlilic  policy  nf  the  law. 

I'poH  this  principle  it  wn^  llini  the  Coun  of  Chancerv  interfered  i 
<■a^e<.f.Vorn^.^■.  ,l/'(-"//...-;-.  wlicvea  iiersiiii,  l.v  nic.iiis  ofn  ladv  ,-.iTir 


III.]  Of  Buyivg  and  Selling  Offices, 

with  one  of  the  lords  of  the  Admiralty,  procured  a  commission  in  the  ma-        buyin 
rines  for  a  livery  servant  for  200/.  Amb,  432.  -  &c-  0^*^ 

S0|  in  Law  v.  Law,  where  a  bond  was  given  to  a  person  to  influence  a  Constmctio 
commissioner  of  the  excise  to  appoint  to  an  ofiice  under  him.  Cat.  Temp,  *  *  ®  ^''*  * 
Talb,  140,  and  3  P.  Wms.  391. 

So,  in  Hancington  v.  Du  Chai€ly  1  Bro.  124,  where  Lord  Rochford, 
groom  of  the  stole  to  his  Majesty,  in  consideration  of  two  annuities,  recom- 
mended a  page  of  the  presence. 

Nor  is  tnis  relief  confined  to  Courts  of  equity.  When  cases  of  a  similar 
nature  are  brought  before  the  Courts  of  law,  they  also  refuse  to  give  their 
assistance  to  enforce  the  contract,  considering  Uie  transaction  as  contrary 
to  public  policy. 

in  the  case  of  Parsons  v.  Thompsatiy  where  the  defendant,  in  considera- 
tion that  the  plaintiflT,  an  ofHcer  in  the  dock-yard  at  Chatham,  would  pro- 
ciu-e  himself  to  be  superannuated  and  retire  on  the  usual  pension,  agreed, 
(without  the  knowledge  of  the  navy  board,  to  whom  the  appointment  be- 
longed), that  in  case  he,  the  defendant,  should  succeed  the  plain tif{J  to 
allow  him  a  certain  share  of  the  annual  profits  of  the  ofiice,  it  was  ruled 
that  no  action  could  be  supported  in  a  Court  of  law  on  such  an  agreement. 
1  If,  Bh.  322. 

So,  in  Garforth  v.  Fearon,  1  H.  Bla.  327,  where  the  defendant,  by  the 
interest  and  on  the  apphcation  of  the  plaintiff,  was  appointed  customer  of 
Carlisle,  ha\nng  previously  signed  an  agreement,  declaring,  that  Iiis  name 
was  only  used  in  the  application  in  trust  for  the  plaintiff,  that  he  would  ap- 
point such  deputies  as  the  plaintiff  should  nommate,  and  would  empower 
the  plaintiff  to  receive  the  profits  of  the  ofiice  to  his  own  use,  it  was  de- 
cided, not  only  that  the  agreement  was  void  by  the  stat  12  Ric.  II.,  but 
also  that  the  common  law  would  not  support  an  assumpsit  on  such  an 
agreement. 

Again,  in  the  case  of  Blackford  v.  Preston,  it  was  holden,  that  a  sale 
(by  the  owner)  of  the  command  of  a  ship  employed  in  the  East  India  com- 
pany's service,  without  the  knowledge  of  the  company,  was  illegal;  and 
that  the  contract  of  sale  could  not  be  the  foundation  of  an  action  at  law. 
8  T.  R.  89. 

At  common  law,  although  the  bargain  respecting  an  office  may  not  be 
within  the  statute,  it  will  be  void  if  it  be  a  fraud  on  a  third  person,  or  con- 
trary to  the  general  policy  of  the  law.  Thus,  if  a  covenant  is  entered  into, 
that  if  the  plaintifi*  will  procure  the  defendant  to  be  appointed  to  an  office, 
he  will  pay  the  plaintifi*a  share  of  the  emoluments,  and  this  be  without  the 
knowledge  of  the  person  who  has  the  right  of  appointing  to  the  office,  it  is 
such  a  fraud  on  him  as  will  avoid  the  covenant,  whether  the  office  is  one 
lawfiilly  saleable  or  not  Waldo  v.  Martin,  6  Z>.  ^  i2.  364;  4  B,  ^  C.  319, 
S.  C. ;  2C.^P.l;  Blatchford  v.  Preston,  8  T,  R,  89 ;  Card  v.  Hope,  4  D, 
SfR.  164;  2B,^C.  661,  S.C. 

By  Stat.  49  Geo.  III.  c.  126,  s.  1,  reciting  stat  5  &  6  Edw.  VI.  c.  16,  it  Provbioot. 
is  declared  and  enacted,  "  That  the  said  act  and  all  the  provisions  therein  ^  E<lw*  6*  c 
contained  shall  extend  and  be  construed  to  extend  to  Scotland  and  Ireland,  SS?*^  ^ 
and  to  all  offices  in  the  gift  of  the  crown,  or  of  any  office  appointed  by  the 
crown,  and  all  commissions,  civil,  naval,  or  military,  and  to  all  places  and 
emplo}niients,  and  to  all  deputations  to  any  such  offices,  commissions, 
places,  or  employments,  in  the  respective  departments  or  offices,  or  under 
the  appointment  or  superintendance  and  control  of  the  lord  high  treasurer 
or  commissioners  of  tne  treasury,  the  secretary*  of  state,  the  lords  commis- 
sioners for  executing  the  office  of  lord  high  admiral,  the  master  general  and 
principal  officers  of  his  Majesty's  ordnance,  the  commander  in  chief,  the  se- 
cretary at  war,  the  paymaster  general  of  his  Majesty's  forces,  the  commis- 
sioners for  the  affairs  of  India,  the  commissioners  of  the  excise,  the  trea- 
surer of  the  navy,  the  commissioners  of  the  navy,  the  commissioners  for 
\nctualling,  the  commissioners  of  transports,  the  commissary  general,  the 
storekeeper  general,  and  also  the  principal  officers  of  any  other  public 
department  or  office  of  his  Majesty's  government,   in  any  part  of  the 


or  priilit,  din-rll}-  iir  imiiivi'ilyi  j 
cliao'  i>r  I>!ii7!aiii  Tiir  tliu  ]nin'1ia] 
tiiity.  loiiti  of  mmu'V,  n'wanl,  or 
Biiriiiiii'iil,  I'ovi-iin'nl,  ciilitruct, 
iiioiii-y,  fi'P.  praliiily,  louii  of  mir 
uicniiv,  or  ilcvice,  i-iiiitrael  or  ajii 
liHtn  »f  niiniey,  wwnrd,  or  ]>mtit, 
II.  ...■II,  pluri',  or  iiii]iloyiii>.nit  k 
or  this  HL-I,  or  witliiii  tin-  Inif  ir 
or  for  nny  dcjiutntion  lllcrclo.  or 
profits  thiTi'of,  or  for  iinv  iijipo 
tion  llii-Tiiir.  or  for  the  roiHi-iit  i 
or)H'rsoiisto  niiy  hurh  n]>i)ointnii 
every  siirli  cnw,  every  such  pi-i 
fullv  mid  kiiowhijily  iiid,  nlH-t.  ot 
aiiif  ndjiidpi'il  j>iiilly  of  a  iiumIcii 
Si'i't.  1.  If  any  iKTsiin  or  i* 
^  ney,  fi'C,  rc-wnrd.  or  profit,  Airec 

^  vici-,  conlrai't  or  iipjcu  to  rcct-ivi 
,  money,  n-wnnl,  or  prolh,  dirvctl; 
jwtitiim,  rt'qui'Kt,  rvcimuiiundntit 
madf,  i>r  gm-londnl  lohemado. 
or  priH'iiriiif;  to  bo  iiindi',  any  iiiti 
iii|T,  ciiii('<'rniiif!,  or  rt'laliRg  to  a 
tu  or  ri'sipiaiiiHi  uf  any  such  olli 
fijr  u«iii|>  or  liiiviiig  iiiu'dniiy  inli 
&c.,  or  for  llic  o1>lainiiig  or  lu 
voice  or  viHCfs  of  any  pi-non  i» 
&c ;  and  uUo  if  on^'  person  or  pc 
to  W  given  or  paid,  any  nionc; 
profit,  or  mski-  or  cnuip  or  proni 
vFiiniil,  coiitmcl,  bund,  or  asm 
contract  or  agree,  or  give  orpiiy. 
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oommend,  or  negotiate  in  any  maiyier  for  any  person  or  persons  in  any         buyinq 
matter  that  shall  in  anywise  touch,  concern,  or  relate  to  any  such  nomina-     &c.  oFPtcE*. 
tion,  &c.,  aforesaid,  or  for  the  obtaining,  directly  or  indirectly,  the  con-  uroeo.  3,  c.  196. 
sent  or  consents,  or  voice  ov  voices  of  any  person  or  persons  to  any  such 
■nomination,  &c.,  aforesaid,  then,  and  in  every  such  case,  every  such  person, 
and  also  every  person  who  shall  wilfully  and  knowingly  aid,  abet,  or  assist 
such  person  therein,  shall  be  deemed  and  adjudged  guilty  of  a  misdemea- 
nor. 

Sect  9.  '  Whereas,  on  th»pretencc  of  nqgotiatins:  o(  soliciting*  the  sale,   pt^nvmxnpcningor 
transfer,  or  appointment  of  any  office  or  offices,  which,  under  the  exception  j^venWiiR  h«)u«rt 
of  this  act  or  otherwise,  it  may  be  lawful  to  sell,  offices  for  negotiating  tlie  fthiauirdiatiii?io^* 
eame  and  advertisements  may  be  jmblished,  by  means  and  under  the  cc-  ihe«aienf  oificw, 
lour  of  which  illegal  transactions  intended  to  be  prohibited  by  this  act  may  m^Joc^.  *  *" 
be  carried  on;'  it  is  further  enacted,  That  **  if  any  person  or  persons  shall 
open  or  keep  any  house,  room,  office,  or  place  for  the  soliciting,  transact- 
ing, or  negotiating  in  any  manner  whatever  any  business  relating  to  va- 
cancies in,  or  the  sale  or  piu'chase  of,  or  appointment,  nomination,  or  depu- 
tation to,  or  resignation,  transfer,  or  exchange  of  any  offices,  commissions, 
I)laces,  or  employments  whatever  in  or  under  any  public  department,  then, 
and  in  every  sucn  case,  every  such  person,  and  also  every  person  who  shall 
wilfully  and  knowingly  aid,  abet,  or  assist  therein,  shall  be  deemed  and 
adjudged  guilty  of  a  misdemeanor." 

Sect.  6.  ^^  If  any  person  or  persons  shall  advertise  or  publish,  or  cause  or  Penalty  on  remans 
procure  to  be  advertised,  or  in  any  manner  published,  any  house,  room,  of-  f^lhfnff  ihJI,'i,n'^ 
iice,  or  place  to  have  been  or  to  be  opened,  set  up,  or  kept  for  any  of  the  of  brokern  or 
purposes  aforesaid,  or  advertise  or  publish,   or  cause  or  procure  to  bp  ad-  *9^^»  ^* 
vertised  or  published,  the  name  or  names  of  any  person  or  persons  as  Oi«^er 
or  brokers,  agent  or  agents,  solicitor  or  solicitors  for  any  of  the  purposes 
aforesaid,  or  print,  or  cause  or  procure  or  permit  or  suffer  to  be  printed  or 
advertised,  any  advertisement  or  advertisements,  proposal  or  proposals,  for 
any  of  the  purposes  aforesaid,  then,  and  in  such  case,  such  person  or  persons 
shall  forfeit,  for  every  such  offence,  the  sum  of  50/.,  to  be  sued  for,  levied, 
or  recovered  in  any  of  his  Majesty's  Courts  of  record  at  Westminster,  as  to 
all  offences  committed  in  England,  or  at  Dublin  as  to  offences  committed  in 
Ireland,  or  in  his  Majesty's  Courts  in  Scotland  as  to  offences  committed  in 
Scotland  respectively;  and  the  whole  of  every  such  penalty  shall  go  to  the 
person  who  shall  sue  for  the  same,  with  fidl  costs  of  suit." 

Sect.  7.  '*  That  nothing  in  this  act  contained  shall  extend  or  be  construed   Exception  ■■  to 
to  extend  to  any  piu*chases,  sales,  or  exchanges  of  any  commissions  or  ap-  '"'S?***—*^  "Jj  **' 
pointments  in  the  honourable  band  of  gentlemen  pensioners,  or  in  his  Ma-  the  palace,  or  com- 
jesty's  yeoman  guard,  or  in  the  Marshalsea,  and  the  Court  of  tlie  King  of  »"»«»*«  **»• 
the  Palace  of  the  King  at  Westminster,  or  to  extend  to  any  purchases,  sales,  latcJ^ prices,  ami' 
or  exchanges  of  any  commissions  in  his  Mnjest}''s  forces  for  such  prices  as  *"thoriwd  regi- 
shall  be  regidated  and  fixetl  by  any  regidation  made  or  to  be  made  by  his  ing  without  f'-e. 
Majesty  in  tliat  behalf,  or  to  any  act  or  thing  done  in  relation  thereto  by 
any  agents,  provided  that  such  agents  shall  be  agents  of  regiments  autho- 
rized by  the  commander  in  chief  of  his  Majesty's  forces,  or  by  the  colonels 
or  commandants  of  regiments  or  corps,  and  shall  act  therein  under  such  re- 
gulations only  as  are  or  shall  from  time  to  time  be  established  by  his  Ma- 
jesty, and  shall  not  cause  or  procure,  or  knowingly  permit  or  sufier  to  be 
printed  or  advertised,  any  advertisement  or  advertisements,  proposal  or 
proposals  for  any  purchase  or  sale  or  exchange  of  any  commission,  or  any 
negotiation  relating  thereto,  and  shall  not  receive  or  take  any  money,  fee, 
gratuity,  or  reward,  or  any  promise,  agreement,  covenant,  contract,  bond, 
or  assurance,  or  by  any  way,  means,  or  device,  contract  or  agree  to  re- 
ceive or  have  any  money,  fee,  gratuity,  or  reward,  for  acting  in  such  behalf." 

Sect.  8.  ^*  That  every  officer  in  his  Majesty's  forces,  who  shall  take,  ac-  Officerslnarmy 

cept,  or  receive,  or  pay,  or  agree  to  pay,  any  larger  sum  of  money,  directly  «**^8  S*"ri**^"* 

or  indirectly,  than  what  is  allowed  by  any  regidations  made  by  his  Majesty  p^ng  acents?^ '^ 

in  relation  to  the  purchase,  sale,  or  exchange  of  commissions  in  his  Maies-  5«g»t»ilnR.  »l»*U 
i'r  1-^1^  11  \.  i.1'1  c  .*'  forfeit  their  com- 

ty  s  forces,  or  who  shall  pay,  or  cause  to  be  paid,  any  sum  of  money,  to  any  iniMkioi,  and  bo^ 
VOL.  HI.  QQQ 


anaw       mm*  orlmfar, «  oAv  vnoa,  te  sigQaaliiig  Ow  p«feaw  or  wla  i 
i^jb^,  i^      son^MMnt  fbr  die  dttodicn  tt  MMh  jnetiM^  laeh  eommWai  m 


^Srf!S%»m  Mi0diUnbe«^widln)rdMn«idatcdnlua(iiateiieMdiiwSOO{.) 
*Tri'iri  -"  ba  pdd  to  du  inlMDMr,  and  dw  olW  bdC  oc  dta  >wnatoJ«r,  if  mow 
^S=-iL  S0&id«n8<>"B'l>*4ClwdaaUiHuMtTilMn  order  and  dine^tj 
"■"■'  '  '  iwiifa&i»&«Bdm»tolim«iudeiaa«tlidudr:pmvidedalMvaat< 
pwm  lAailNn  idUaccnrnMHimUalC^oa^a  faea^aodM* 
to  IwU  anjr  wmndirian  fai  Up  HipM^la  favei^  and  ab^  apoa  I 


nladiNi  to  nAMk,  tak^  aeeap^  ar  ncHT^  dinedr  ( 
MHt^i  b^  gnbdirr,  loan  af  montj,  rawnd,  or  pnnl^  ,  . 

y  ■**■■*,  eoraBant,  eanbaet,  boD^  er  aMiuauua^  or  ahall  bf  an^  di 
ar  BMam  outiUacI  w  apaa  to  laeciva  ar  hava  asj  wmoayy  ^ba^  gralii^ji 
of  neoajr,  mwaidi  or  pnfi^  bijcod  Ae  Tcgolatad  priea  or  vahw  of  the  I 
■larion  aoU,  and  alia  afMjr  pttaouwfca  iball  «iilb%  or  knowjod* 
abeL  ar  aNJat  nA  peiaoa  Ibenin,  ihiH  hn  drrmiil  and  adjiiil^iil  giiili 


fajiMwta  BaetS.  "Tbat  noddng  m  thitacteaataincdihallaztHtdorbacaDKi 

jJgLSS'Lj    to  Mrtiri  to  aaT  ogee  awaatod  ftaa  (b»  nrflwawia  of  the  aaid  aat  ai 

in&ai 
•■Qbc 


ZtSSrSTrnt  to  a«tond  to  aay  oCce  awaptod  ftaa  (b»  prawawia  of  the  aaid  aat  ft 
imimyff»tmit  in&arfxflirNrardienignarkiiig£dwaiddMSixdi,Mdutba7iii| 
*'^"^  •gQhworcaeei.ortoaiiToaoewlikhwaalagdrMkaUabafimdMi 

lag^af  Ua  ad^  nd  is  dw  gift  of  anf  panon  bf  Tiitaia  af  «^  aOee  of  V 


idw  inmlid.  te  in  anj  mauiar  to  aAet  a^f  pnwM,  a 
1^  eoBttact,  bend,  wuauw,  ar  tnn^-aatewdrntoar^J 
balmdiapBHbgarddiBct,aiidriiidi,  brfbra  dia  paMfa«  dima(  « 
valid  faoena*,  agiecnent,  oomianL  contne^  baod,  aMntanoa,  ar  feaa 
law  oc  aqoitf ,  «r  to  anjr  voaaj  paid,  or  to  anj  ac^  mattar,  or  tUag  i 
•  of  any  twA  pnodaMgiMBn^  eareoaii^  aealne^  baaj 


"  Tlat  Boddng  in  diii  aot  contafaied  Aall  asttcnd,  or  b*  < 

tend,  to  prerent  or  make  Toid  mny  depotatiotl  to  mnj  offiet 

any  case  in  which  it  ib  kwdil  to  appoint  a  deputy,  or  any  agreemrat,  < 

tract,  bond,  or  nuurance,  tawftilly  made  in  reipectof  any  allowance,  ul. 

or  payment,  made,  or  agreed  to  be  made,  by  or  to  luch  principal  orde| 

reapcctivcly,  out  of  the  fcei  or  profits  of  such  office." 

Ruvpdmatn  Scct.  II.  "  Tlut  nothing  in  the  said  act,  or  in  this  act,  contained,  • 

^iiiTiEc'hal' u    M'M'd  to  any  annual  reservation,  charge,  or  payment  made  or  requirei 

MPjijunMi  tor-        be  mode  out  of  the  fees,  perquisites,  or  prafitB  of  any  office,  to  anv  pn 

iM^  holding  iha    „],„  ,]^[  )^^yg  \^g\^  ^(.j,  ogjce,  in  any  commiiuion  or  appoinlment  of 

penon  succeeding  to  such  ofiice,  or  to  any  agreement,  contract,  bonJ 

other  assurance  made  for  securing  such  reservation,  chai^^,  or  painv 

provided  alwsyi,  that  the  amount  of  such  reservation,  chai^  or  paj-m 

and  the  circumstances  and  reasons  under  which  the  same  shall  have  l 

permitted,  ■hall  be  stated  in  the  comminion,  patent,  warrant,  or  inatnui 

of  anraintment  of  the  penon  so  succeeding  to  and  holding  such  olBce. 

paying  or  securing  such  money  as  aforesaid. 

Set-L  12,  relates  to  certain  offices  in  Ireland. 

And  wet  13,  to  the  manner  of  punishing  <rflenden  in  Scotland. 

otbncnnm-  Sect  14.  " Thatallt^enceBcommilted ■gainstthcproviHioiisofthesaii 

ll^Mv umVi       *''**' "'^ *"^  Ihisact,  b^  any  governor,  heutenant governors,  or perwn ha' 

Ktng'iBtnch.         the  chief  command,  civil  or  milttarc,  in  any  of  his  Majes^'a  dominion!,  t 

nies,  or  plantations,  or  his  or  their  secretary  or  sm^retories,  mar  and  i 

be  prosecuted  and  enquired  of,  and  heard  and  determined  in  his  Majr 

Court  of  King's  Bench  at  Westminster,  in  like  manner  as  any  crime,  oBi 


or  miidcnieanor  committed  by  any  person  holding  a  public  employv 
abroad  may  be  prosecuted  and  enqmredof  under  the  proviaions  r' 
n  the  forty-second  year  of  the  reign  of  hispreaent  MajeMy,  i 


"  jIk  Act  for  Ihr  trying  and  punUking  i»  Great  Briimm  pentmt  kel 
public  en^ptDgmtHtt  for  offtneei  eommillri  abroad;  (tad  for  ttUmdhis 
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provisions  of  an  act  passed  in  the  twenty-first  year  of  the  reign  of  king  James,  i»u  yino 

made  for  the  ease  of  justices  and  others  in  pleading  in  suits  brought  against  &c  offices. 

thenif  to  all  persons  either  in  or  out  cf  this  kingdoMy  authorized  to  commit  to  49  Geo.  3,  c  120. 
safe  custody," 


pinions,  when  Evidence,  see  Jcbdma^  Vol.  II.  p.  35. 


©rcftarte,  Stealing  from,  see  latcntg,  ante^  p.  565, 566;— Ma- 
licious Injuries  in,  see  ifWalWotts  Xnftttfw  to  ^Propertg, 

ante^  p.  736  to  407. 


®rier  of  CPourt,  Proof  of,  see  lEbitoice,  Vol.  II.  p.  43. 


mttttfi  of  ^nfititt^. 

IVAr.  PALEY,  in  his  work  on  Convictions,  p.  99,  2nd  edit  128,  makes 
the  greater  part  of  the  following  observations  upon  the  subject  of  Orders  of 
Justices. 

In  truth,  it  is  not  easy  to  fix  any  rule  for  distinguishing,  in  the  abstract,   DlsdncUon  be- 
between  what  things  are  the  subject  of  orders,  and  what  of  convictions,   tween  orders  and 
Practice  seems  chiefly  to  have  been  consulted  in  the  distinction.     Before  "*^*^*°°*' 
the  statute  of  4  Geo.  II.,  convictions  were  always  recorded  in  Latin,^where- 
as  orders  were  returned  in  English ;  and  we  find  this  circumstance  referred 
to  as  a  criterion  used  by  the  Court  in  determining  that  a  particular  instru- 
ment, viz.  a  judgment  of  removal  of  a  clerk  of  the  peace  1^  the  justices  in  sctdog  out  evi- 
sessions,  should  be  considered  as  an  order,  and  not  as  a  conviction,  and  con-  d«nceIo  order, 
sequently,  as  not  requiring  the  evidence  to  be  set  out  R,  v.  Lloyd,  2  Sir, 
900. 

The  cases  which  seem  to  come  the  nearest  to  the  nature  of  convictions^ 
and  which,  nevertheless,  have  been  treated  as  orders,  so  as  to  let  in  the  less 
rigorous  rules  applicable  to  the  latter,  are  the  following,  viz.  orders  of  baa- 
tardy  under  18  Eliz.  c.  3;  penal  proceedings  under  5  &  6  Edw.  VI.  c.  25, 
against  persons  continuing  to  keep  a  public  house  after  an  order  of  justices 
to  suppress  it;  and  those  against  tenants  fraudulently  removing  goods  to 
avoid  distress,  under  1 1  Geo.  II.  c.  28. 

Orders  of  bastardy,  as  the  name  imports,  have  always  been  considered  to  smting  fummong, 
belong  to  the  class  of  orders;  and  therefore  they  do  not  contain  any  allega-  an<i  examination 
tionofthedefendant'spresenceduring  the  examination.  Seetit18astarll,aii/^,  ^ 
Vol.  I.  p.  364.  Lord  AoU,  indeed,  declared,  upon  one  occasion,  that  he  could 
not  see  any  reason  for  the  distinction  between  orders  of  bastardy  and  convic- 
tions. J{,  V.  Lomas,  Amb.  289.     However,  the  words  of  the  statute  18  Eliz. 
c.  3,  which  direct  the  justices  to  take  order  for  the  keeping  of  the  bastaid 
child,  &c.,  as  well  as  the  nature  of  the  proceeding,  which  is  more  for  the 
purpose  of  indemnity  to  the  parish  than  of  punishment  for  an  ofifence,  may 
appear  to  account  for  the  uniform  practice  m  treating  these  as  of  a  different 
class  from  penal  convictions. 

The  reasons  which  have  prevailed  in  regard  to  the  case  secondly  alluded 
to — that  of  a  proceeding  under  5  &  6  Edw.  VI.  c,  25,  for  keeping  open  an 

qqq2 


■Mhom  dkv  *  oidOT  to  npwM*  ft,  MMi  to  U,  a^  lb*  Mfaafart  h  I 
•       ■'-'■-■— ^i«  tat  wfcii  «!**-•" '^- 


KM.       arkaaMMHtbidiMfanfacto«tatOTli^MiiaMta>M«w«rBHr 

^~  wttottMtttfaMnw&mArilwrtopwBMrfrttoAiawit.  JLt.> 

Uii,l£AJI^l«IW.  Howmr.  it  AMUb0«faMmd,tlwtAcB 
ritr  ar«M«riai»nBnoBt,*toliBt,(aaqgbitM«dBat  baMitsiii 
■ArXfcioniw*'t'w«wi»toa*Wilh*«*»«J»rfq«itfi»fcgit. 

Wito  mud  to  tbe  lUrd  MM— Alt  </ «  pwurf  pnwMdfav  MdMt « 
an  fts  MMtiii;  m  dM  ftsudnlMit  nowwd  «r  gondii  to  moid  ■  dMlni^  a 
II  Ota.  IL  c  19^  ■.  ^  Ik  h^Mg*  of  Art  act  oartainfyaMaMto  pais 
ftfrocMfng  alMwidier  daiOu  to tet wUdi  li toiiiwitouJ  bj-sHHi 
oM^dfaB.  and  toen  cm  Im  lillk  doubt  dut  it  wooU  U  r^ol^  k 
'    fea^<fwUdlllwn«riltl>uuI]rp«Md•lib.    But  it  im  atTthdM  cwi 

.!_.  .1 « — t —  '^-TiiBotoBlfd«JeiB«dT»lidia'  tbeihi^a 

'haraLaen  allowed  toadaaitdf  mbnad 
a  conTiction.  .Tbcre  an  «n  tke  filca  d 
Cn>wn  OBee  anrnal  foibmnnitt  of  thi*  kind,  wUch,  aa  wril  M  bctiy  I 
&a  fila  ttardm,  and  not  of  eoandwai,  n*  latmiied  in  eaoMtmno 
wiito  oTHrtiarari  "  to  iftam  aB  otdn^"  wbnM*  tbe  ctrliarmri  tat  a  < 
ikHaa  h  alawi  "  tontam  aO  icnadi  i/eannatiaB;''  sfdwwiii 
•  JfwM^  T. »  a  80  Oao.  n,  and,  looB  aftw.  7%t  KJ^.w.  JGMtkmnl. 
fananr  «r  th«e  caMt  ii  ^rm  at  Itngth  (aafa,  tilfa  WaUHM,  T«L  I 
QWiAqw.aH,  S.a);  and  alter  MBwdiMDMiati  mm  Aa<|nMlM,* 
tlMT  dw  naltor  WM  pmnlT  the  Mikjcct  of  an  oadtf,  M  «ai  vMd  to  h 
Bolv  fa  diat  Ibnn.  Mr.  J.  Dtmaem,  in  ddiraing  the  reaelaliM  df 
Cnn^aniMMd  tuma^totliwcdbct:  Ithinktite  moat  material  aaca 
^iriia<herdii»Han«d«rerac»metuu.  IT  a  eanriDlioB,  tk  etU 
w^tolumbMn  aatooL  It  waaioheldbr  Laad  gw^iah,  faihe. 
oT  Zl«£iv>ud£itfd;siKr.996;  and  in  ttiateaaeitwaa  «ljactodi.il 
H  it  Nljectcd  Aa  pu^  to  a  penal^,  Ibai^  in  Iba  ttottito  it  waa  eaHN 
arder,  Tctitdiaaldbtcaiutnwdaf  aeeanatiiN);  bdt  Aa  Cteit  aal^  ci 
art  <f  tta  jiutipa*  whidi  anbjaeta  iha  party  to  a  poialty,  dhaH  not  ba  < 
atnied  a*  a  conricdon.  landeiatoodftcm  mjLwdtfanhatin.inlliet 
of  TTir  King  and  Lloyd,  that  hii  ground  of  die  difierpnce  was  (blinded  u 
the  c:ipr«i»iuna  iif  the  9tatut«,  and  not  upon  the  penalty;  ai,  where 
wordH  of  tlie  atntutc  are,  "  of  which  he  shall  be  conviiTted,"  it  b  to  be  < 
einied  a  con\'i(.-tion.  Here  it  is  estremely  ilrong;  the  atstnte  callj  il 
Older,  HHil,  in  the  nature  of  it,  it  is  an  examination  upon  s  cooipUiai  [a, 
The  other  case  upon  the  «anie  itotute,  R.  v.  MidJlrkanl,  ii  reported 
Sir  J.  Barron:  In  thnt  t)ic  objec^nn  to  the  oETence  being  charged  in 
alternative,  vii.  for  removing  or  coDcealing  (he  goad*,  wai  orer-iuled 
preuJy  upon  llie  gnnind  ihaC  this  irai  an  order.  1  Burr.  390. 


furnished  by  these  eaici  for  distinguishing  when 
nal  proceedings  are  to  be  considered  as  ordera,  and  when  as  conviction: 
tliat  alluded  to  by  Lord  Hardwktr,  viz.  whether  they  be  au  denomini 
by  tlie  statute.  It.  v.  Biaex,  lupra. 

It  sufficiently  appears,  however,  that  the  dedaions  before  mentioned  i 
not  govern  the  case  of  convictions ;  for  that  these  were  treated  as  beic 
In),'  to  a  dilTcreiit  cloaa;  and  that  the  judgment*  were  founded  entirely  u 

There  is  one  early  case,  indeed,  in  vrbich  a  similar  doctrine  is  said  (ol 
been  applied  to  n  eonviction.  Iliat  case  is  reported  as  follows: — Ford 
convicted  in  a  summary  ivay  on  the  statute  of  deer  stealing.  To  whii 
was  objected,  that  it  did  not  apjiear  on  the  record  that  the  defendant 
any  notice  lo  come  and  make  his  defence,  and  cilatio  ett  tie  jure  main 
that  none  be  convicted  without  an  opportunily  of  making  defence:  j 
euria  conceitil,  but  this  being  by  persons  by  law  intnisted  with  the  odtn: 
trillion  of  justice,  we  will  intend  tney  have  pruceeded  regularly  and  l«p 
if  the  contrary  appear  not.  B.  v.  Ford,  12  Mod.  463.     Of  this  case  it  u 

(a)  1'here  lecmt,  however,  no  dtntbl  tliat  It  would  have  been  good  aa  a  m 
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possible  to  judge  correctly,  as  no  extract  is  given  firom  the  conviction  Itself, 

and  it  is  not  impossible  but  the  defendant  might  there  have  been  stated  to 

liave  appeared  in  fact,  which,  as  will  be  seen  ante,  Vol.  I.  p.  827,  828,  ~ 

would  dispense  with  the  necessity  of  stating  a  summons.     But,  without  re^ 

sorting  to  that  supposition,  the  practice  seems  to  be  since  that  time,  so  well 

established  the  other  way,  that  this  single  case  cannot  now  be  considered 

as  of  sufficient  weight  to  turn  the  scale. 

In  practice,  the  orders  of  justices  are  usually  in  writing,  and  they  ought   When  must  be  in 
to  be  80.     in  R.  v.  Maulden,  1  3/.  ^  R.  M.  C,  382,  Bayley,  J.,  observed :   "^^^^ 
*'  Is  there  any  instance  of  a  verbal  order  of  maintenance?" 

An  order  of  commitment  must  be  in  writing,  tit  Commitnunt,  Vol.  I.  p. 
560,  769;  2  Hawk.  c.  16,  *.  13;  2  Marsh.  377;  but  if  the  magistrate  be  em- 
powered to  detain  a  party  in  custody  till  the  return  of  a  warrant  of  distress, 
such  order  of  detention  may  be  verbal.  Still  v.  Walls,  7  East,  534. 

An  order  may  be  good  in  part,  and  bad  for  the  residue.  R,  v.  Maulden,   Good  in  |Nut. 
1  M.  ^  R,  M.  C.  385. 

Wc  have  already  considered  the  proof  and  effect  of  an  order,  and  how   Proof  and  eflbct  of 
far  it  protects  justices,  &c.,  tit.  lEbiTlcncc,  Vol.  II.  p.  52.  <***• 

As  to  Appealing  against  Orders,  see  tit  'jSlppcBl,  Vol.  I.  AppeaL 

Disobedience  of  Orders'] — Disobedience  of  an  order  of  justices,  commis-  Di«obedlence  of 
sioners,  &c.,  concerning  a  matter  over  which  they  have  jurisdiction,  is  an  <*'***"• 
offence  indictable  at  common  law,  though  a  specinc  penalty  is  provided  by 
statute  for  the  neglect  of  that  duhr  which  the  order  is  intended  to  enforce. 
R.  v.  Robinson,  2  Burr.  799;  4  T.R.  205;  8  East,  41;  R.  v.  Fearnley,  1 
T.  R.  316;  R.  y.Hollis,  2  Stark.  536;  and  this  rule  applies  to  all  persons 
mentioned  in  the  order,  and  on  whom  it  has  been  duly  served ;  and  though 
they  may  have  ceased  to  hold  the  office,  in  respect  of  which  it  was  address- 
ed to  them  in  particular,  they  are  still  bound  to  use  their  best  endeavours 
to  cause  it  to  be  obeyed;  R.  v.  Gash,  1  Stark.  C.  N.  P.  441.  But  before 
any  indictment  for  disobedience  of  such  an  order  can  be  sustained,  it  must 
be  personally  served  on  the  parties  who  are  bound  to  obey  it ;  and  therefore, 
an  indictment,  charging  a  contempt  by  six  persons  of  an  order  which  was 
only  stated  to  be  served  on  four  of  them,  was  holden  bad  on  demiurer.  R. 
v.  Kingston,  8  East,  41 ;  and  see  Cald.  554. 

It  must  appear,  on  the  face  of  the  indictment,  that  the  order  disobeyed  indlctmoit  for. 
was  a  legal  order,  and  such  previous  orders  as  are  the  foundation  of  the 
magistrates'  authority  must  be  recited,  or  at  least  referred  to  in  an  indict- 
ment for  disobedience  of  such  authority,  Cald.  183;  but  if  there  be  a  posi- 
tive averment  of  disobedience  to  the  order  of  a  court  of  competent  jurisdic- 
tion, the  indictment  will  be  good  without  a  direct  allegation  of  that  which 
is  the  foundation  of  such  jurisdiction,  nor  can  a  defendant  otherwise  avail 
himself  either  at  the  trial  or  elsewhere,  but  by  shewing  a  want  of  jurisdic- 
tion in  the  court.  Cal<l.  536.  The  indictment  need  not  set  forth  the  con- 
viction at  length  on  which  the  order  was  founded.  2Ld.  Raym.  119G.  The 
indictment  should  state  that  the  order  was  positively  made,  and  not  set  it 
forth  by  way  of  recital.  Id.  1363.  It  seems  safest  to  state  that  the  defend- 
ant was  requested  to  comply  with  the  terms  of  the  order.  1  T.  R.  316, 
supra. 

Where  an  indictment  for  disobeying  an  order  of  justices  appears  to  be 
founded  on  an  order  made  in  a  case  in  which  the  justices  had  no  jurisdic- 
tion, the  Court  will  direct  an  acquittal  at  the  sittings,  although  the  defect 
appear  on  the  record.  2  Stark.  536. 

On  the  trial  of  an  indictment  for  this  offence,  the  Court  will  not  enter  into  xriaL 
the  merits  of  the  original  case,  nor  into  formal  objections  which  do  not  ap- 
pear on  the  order  itself,  for  it  would  be  absurd  that  a  party  should,  by  a 
contempt,  procure  a  revision  of  the  judgment  of  a  competent  tribunal.  R.  v, 
Mitton,  3  Esp.  200,  n. 

The  punishment  for  this  offence  is  fine  and  imprisonment,  in  the  discre-  Punishment, 
tion  of  the  Court.  * 

The  33  Geo.  III.  c.  55,  s.  1,  gives  power  to  two  justices,  at  petty  sessions, 
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to  pimiih  coniublea,  and  peace  and  poruli  oHiccn,  ui 
for  diaobcdiciicu  uf  orders,  und  other  misconduct. 

vf  iodictmenla  for  dUob«yiii^  an  on] 

ying  an  order  on  a  fricndlj'Hl 
e  forms,  2  ChU.  C.  L.  279  t( 
mck.  Seu.  304. 

Sec  fomi  or  indictment  against  treaaiirer  of  county  iai  refusing  K 
iiinjj^sIrale'B  ordfr  Id  pay  &  constable  the  expenses  of  apprehending,  1 
<leserter,  S^M.^J.  62. 


i  precedeu 

altu,  Vol.  I.i>.  'i9h;  for  disobeying  ai 
JFritnUlp  SBtlttp,  Vol.  II.; 
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Vol.  V. 


iSbttsttrs  of  <^i  ^or.    Sue  ^or,  Vol.  IV. 
©utlalurg.'    Set;  |)rorE33,  Vol.  V. 


49tunmf)ip  of  (SootiS,  Statemeut  of,  in  an  IniUctmait,  sc« 
ttfctmrnt, onf e,  p.  340  to  343;~iR  a  CooTictiuu,  set  t 

bhtfon,  Vol.  I.  p.  819. 


tiftjisiets.    Set-  jfisj),  Vol.  II. 
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